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EoN. HENRY C. CALDWELL, Circuit Judgb. 
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HoN. JOHN F. PHILIPS, District Judge, W. D. Missouri. 
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'Commissioned Circuit Judge, March 33, 1893. 
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« Commissioned August9, 1894. 
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HoN. JAMES H. BEATTY, District Judgb, Idaho. 

HoN. WARRBN TRUITT, District Judge, Alaska. 
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UNITED STATES CIRCUIT COURTS OF APPEALS AND THE 
CIRCUIT AND DISTRICT COURTS. 



PBLZER MANTJF'G CO. T. HAMBURCÎ-BREMEN FIRB INS. 00. 
(Circuit Court, D. South Carolina. June 22, 1894.) 

L JUDOMKNT— MiSTAKB — CORRECTION — EqUITY. 

Plaintiff brought several actions against a number of Insurance com- 
panies for losses occasioned by the same flre. The jury found in hls favor 
in one action, and It was agreed that the same verdict sliould be entered 
In the other actions. In one of thèse, plaintiff had declared on two poli- 
cies issued by the same défendant, each policy being made the subject 
of a separate count. By haste and Inadvertence, a verdict was talien on 
only one count, the judgment entered thereon was afflrmed, and, the 
amoiint thereof being paid, satisfaction was entered on the record. The omis- 
sion to take judgment on the second count was not discovered until three 
years after, when it was too late to move for a new trial or to appeal. 
Édd, that plaintiff's only remedy was in equily, on the ground of mistake 
in the verdict and judgment 
t. Removal of Causes— Ancillart Procbbdings— Correction dp Judgment. 

Plaintiff sued in a state court on two policles of Insurance, declaring on 
each in a separate count It was agreed that the jury should retum a 
verdict for him. By mistake, a verdict was retumed on one count only. 
Judgment was entered thereon, and, after being afflrmed, it was paid, 
and satisfaction entered on the record. The omission of verdict and 
judgment on the second count was not discovered until several years after, 
and plaintiff then filed a bill in the state court to correct the mistake and 
enter judgment thereon. Edd, that his bill was not ancillary or supple- 
mental to the original action, but was a separate proceeding, and hence re- 
movable, on the ground of diverse citlzenship, if that existed. 

In Equity. On motion to remand. Bill by the Pelzer Manufac- 
turing Company against tlie Hamburg-Bremen Fire Insurance Com- 
pany. Motion denied. 

Smytbe & Lee, Œ Gr. Wells, and Haynsworth & Parker, for the 
motion. 

Julius H. Heyward, opposed. 

SIMONTON, Circuit Judge. The plaintiff in tWs case, which was 
brought in the circuit court of South Carolina for Greenville county, 
is a citizen of the state of South Carolina, The défendant, at the 
v.62F.no.l— 1 
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tîme suit was brought, was and has continued to be a corporation 
created under the laws of |lerilia;ny. Tlife cause has been removed 
into this court, upon the ground that it is between a citizen and 
an alien. This motion is to remand it to the state court, on the 
ground that, notwitlistaRdiiig this fact, it is not a removable cause. 
We can always examine into the character of the case to détermine 
whether it be within the jurisdiction of this court. Arrowsmith v. 
Gleason, 129 U. S. 99, 9 Sup. Ct. 237; Barrow v. Hunton, 99 U. S. 80. 
Suit hadbeen brought in, the circuit court of South, C^rolina for 
GreenvtUe county by the ^lâintiff against this défendant on two 
policies of insurance agajnst fire, — one for $5,500, and the other for 
12,500. The coinplaint in the action counted on both policies, set- 
ting them forth in two separate causes of action, — one cause of ac- 
tion on one policy, the other on the other. The case came up for trial 
24th March, 1891. There were ready for trial, at the same term of 
the same court, several separate actions by the same plaintiff 
against sëterfel separate insurance comjjanies for the loss by the 
same fire. AJl of thèse cases* including the one now in question, 
depended upon the very same facts, and the same issues of law as 
well as fact. Two of thèse were triedj and a verdict had for plain- 
tiff. Thereupon it was agreed that the jury should flnd a verdict 
in each case for plaintiff, ^ubject to the right of appeal on the part 
of the défendant. In the hurry and confusion of taking ail their 
verdicts, a verdict was taken on the case before us on only one cause 
of actîon,-!-that of the |5,5G0 policy, — and the other policy was over- 
looked. Appéals were entered. Ail the cases, including this one, 
went intp thé suprême court of South Carolina, upon exceptions 
(15 S. E. 562), noue of which were as to the amounts of the verdicts, 
and the judgments below were ail aflarmed. In this case the judgment 
had been entered on the verdict as found, one cause of action hav- 
ing been omitted. On 29th June, 1892, the défendant paid to the 
plaintitf the whole amount of the judgment as entered, with costs, 
and thereupon satisfaction was entered as of record on the judg- 
ment, The plaintifE remained in ignorance of this mistake or omis- 
sion which had been committed until 15th February, 1894, and then 
endeavored to get the défendant to rectify it. This being refused, 
the suit was brought 4th May, 1894. The complaint sets out thèse 
facts. The prayer for relief is as follows: 

"(1) That the mistake of the sald ixary be corrected, and thelr verdict re- 
formed, and the judgment corrected so as to allow plaintiff judgment for 
said twenty-flve bundred dollars, with interest thereon from May 15, 1889, 
being sixty days from the time of the fire at which sald loss occm-red; (2) 
that the judgment rendered In sald action having been satisfled, that plalntifE 
hâve now judgment anew for said twenty-flve hundred dollars, with interest 
thereon from May 15, 1889, and for the costs of this action; (3) and for such 
other and further relief as plaintiflt may be erititled." 

The motion to remand is based on the contention that this suit 
is in fact anbillary or auxiliary to the former suit, a graft upon it, 
and not an independent and separate litigation. It therefore is not 
removable. Bank v. Tumbull, 16 Wall. 195. The law is stated by 
that eminent jurist, Mr. Justice Bradley, thus: 
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"The question presented wîth regard to the Jurlsdictlon of the circuit court 
Is whether the proceeding is or Is not in its nature a separate suit, or whether 
it is a supplementary proceeding, so connected wlth the original suit as to 
f orm an incident to it, and substantially a continuation of it. If the proceed- 
ing is merely tantamount to the common-law practice of movlng to set aside 
a judgment for irregularlty, or to a writ of error, or to a biU of review, or an 
appeal, It would belong to the latter category, and the United States court 
could not properly entertain jurlsdiction of the case." Barrow v. Hunton, 
99 U. S. 82. 

The essential questions, therefore, are, what relief is sought by 
thls plaintiff? Could he obtain such relief in the state court in 
which the first cause was tried by any motion or proceeding in said 
cause? Is this proceeding one wholly independent, based on some 
new ground for relief? The relief sought is to correct a mistake 
în a verdict on which judgment was entered 24th Marcb, 1891. The 
purpose is to correct the mistake in the verdict, by adding to it the 
amount of the second cause of action, and then entering a judgment 
thereon. Could this relief be obtained in the state court in which 
the cause was tried by any motion or proceeding in that cause? 
The cause has ended by complète satisfaction of the judgment, and 
it no longer exists. But were this not the case, according to the 
practice in South Carolina, if there be error or mistake in a ver- 
dict, the party injured may move for a new trial. But he must do 
this during the term. No such motion was made in this case. If 
the judgment is complained of, there are certain modes of obtaining 
relief, — one is by writ of error or appeal. In order to secure a right 
of appeal, the party desiring to correct an error must give notice 
in writing to the other party within 10 days after the rising of the 
court. This is imperative, and the omission cannot be cured, even 
by the suprême court. Code § 345; Renneker v. Warren, 20 S. C. 
581. In this case the défendant appealed, on grounds not affecting 
the amount of the verdict. Plaintiff gave no notice of appeal, and did 
not in fact appeal. So it lost this mode of relief. The Code of 
Procédure (section 195) also provides for relief from a judgment. 
But this is where the judgment is obtained against a person through 
his mistake, inadvertence, surprise, or excusable neglect; and if 
we broaden the terms of this section, and let them embrace cases 
of judgments obtained by a person, still he must apply for his re- 
lief within one year after notice of the judgment. It would seem 
as if plaintiff has lost this mode of relief also. His judgment was 
in March, 1891; his proceeding for relief May, 1894. Even, there- 
fore, if we conclude that the peculiar facts of this case would hâve 
given the plaintiff the right, by ancillary, auxiliary, or supplemental 
proceedings in his cause, to obtain relief in the state court, it seems 
that he has lost this right; and he has lost the right by reason of 
the same mistake which existed when the verdict was rendered, and 
which continued to exist nntil a very récent period, — the period 
during which his remedy was lost. He can seek relief nowheye 
but in a court whose jurisdiction is grounded on mistake. He can- 
not get this relief except in an original proceeding. The error of 
which he complains is not patent on the face of the record. Non 
constat that, because he had a count on his cause of action, the 
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jury were bound to flnd it în Lis favor. To estaMish his case, Le 
must go dehors the record, and establish an umntentio^al errer by 
testimoriy; and, when that is done, Ms only remedy is on the con- 
science ùf the défendant Wie judgment at law will always in a 
law c6liit àtand res judicatâ. The language of Bondurant v. Wat- 
eon, 103 U. S. 286, is not inapplicable to this case. 

"The casé whlch was removed had ail the éléments of a suit In eauity. 
The pétition flled in the state court sought équitable relief, whlch no court 
strictly a court of law could grant" 

In South Carolina, before the adoption of the New York Code of 
Civil Procédure, the courts of law and equity were distinct, the lat- 
ter court conforming strictly to the practice of the high court of 
chancery in England. During this practice a case occurred, of 
Cohen T. Dubose, reported in Harp. Eq. 102. The case was heard 
below by Waties, Ch., a luminary of the South Carolina judiciary, 
and went into the court of appeals. This case establishes the doc- 
trine that à mistake such as that whieh is set out in the case at 
bar is cognizable in equity, and, under the circumstances stated, 
cognizable only in a court of equity. A suit had been brought on a 
proi^issory note at law. The verdict was for the plaintiff on the 
gênerai issue. The jury, however, gave the principal only of the 
note, neglecting to give the interest. It was alleged that this was 
through mistake or inadvertence. The mistake was not discovered 
until it was too late to correct the error in the law court by motion 
for a new trial or by appeal. The plaintiff in that case filed his bill 
to correct the mistake. The jurisdiction of the court was chal- 
lenged, and was sustained, the plaintiff being without remedy at law 
to correct the mistake. Compare-, also, Phillips v. Negley, 117 U. S. 
674, 675, 6 Sup. Ct. 901. 

The présent proceeding, therefore, is In chancery. It is in effect 
a bill in equity, based wholly on équitable grounds, seeking relief 
because of an accident or mistake,-— ancient sources of equity juris- 
diction, — the plaintiff having no plain, adéquate, and complète rem- 
edy at law. It is occasioned by something which occurred in the 
law case; but it is not ancillary to or dépendent thereon or sup- 
plemental thereto. The fact upon which it is based is something 
outside of the record of that case, requiring testimony. The relief 
sought is protection against the conséquences of a mistake made in 
that case. Being, therefore, an original proceeding, between a citi- 
zen and an alien, it is removable into this court, and over it this 
court plaînly has jurisdiction. The motion to remand is refused. 
Let the pleadîngs be amended, so as to contain the prayer for sub- 
poena and any other prayer for relief plaintiff may désire. 



SHIPP et al. V. WILLIAMS et al. 

(Circuit Court of Appeals, Sixth Circuit. May 8, 1894.) 

* No. 166. 

MoBïGAGB PoREcLOStrni!— Jurisdiction— Diverse Citizenship. 

Fédéral courts hâve no jurisdiction of a bill by the beneflclary under 
a deed of trust against the debtor and the trustée to foreclose the deed,— 
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the trustée having refused to act,— where the trustée and debtor are cit- 
izens of the same state, since the trustée, although a défendant, Is really 
on the same side of the case as the beneficiary. 

'Àppeal f rôm the Circuit Court of the United States for the East- 
ern District of Tennessee. 

Bill by Louisa L. Williams and others against J. F. Shipp and 
others to foreclose a trust deed. Complainants obtained a decree. 
Défendants appeal. 

The original bill was flled in the United States circuit court for the south- 
ern division of the eastern district of Tennessee. The complainants are 
cltlzens and résidents of the state of New York. The défendants are ail 
cltizens and résidents of the state of Tennessee. The complainants are cred- 
itors of the défendants Shipp and wife and Temple and wlfe by notes ex- 
hibited with the bill, and secured by two deeds of trust on real estate in 
Chattanooga, Tenn. The other défendants are David Woodworth, Jr., and 
Xen. Wheeler, and are the trustées in the deeds of trust sought to be en- 
forced by decree of sale. The bill allèges that both the trustées had quali- 
fied as trustées, and had twice xmdertaken to exécute the trust by selling 
the property at public sale, after default, by vlrtue of a power contained in 
the deeds of trust; that each time the défendants had enjoined the sale 
im.der bUls flled in a state chancery court upon an allégation of usury. The 
bill then allèges that the said défendants Woodworth and Wheeler, discour- 
aged by the obstacles thrown in thelr way for purposes of delay, hâve "re- 
fused and declined to further exercise their duties as trustées imder said 
deeds of trust, and announce their détermination to décline the use of their 
names and services in the matter of foreclosing said deeds of ti'ust." The 
défendants Shipp and wife and Temple and wife appeared, and demurred to 
the jurisdiction. The demurrer being overruled, they answered. TJpon the 
final hearing there was a decree in' favor of complainants. The défendants 
hâve appealed, and assigned errors. 

Clark & Brown, for appellants. 

Wheeler & McDermott (John Kuhm & Son, of counsel), for ap- 
pellees. 

Before TAFT and LURTON, Circuit Judges. and BAEE. District 
Judge. 

LURTON, Circuit Judge (after stating the facts as aboTe). 
We are clearly of opinion that the circuit court had no juris- 
diction, and that appellants' demurrer should hâve been sustained. 
It is clear that if Woodworth and Wheeler had flled this bill, as 
they well might, in their character as trustées, the fédéral court 
would hâve had no jurisdiction, inasmuch as the complainants and 
défendants would hâve been citizens of the same state. The re- 
suit would hâve been the same if Williams and wife, creditors and 
beneflciaries under the deeds of trust, had been joined with them 
as complainants, or made parties défendant along with the debtor 
défendants. In courts of the United States, where the jurisdiction 
dépends on citizenship, ail the coplaintifïs must be compétent to 
sue; and, if there is more than one défendant, each must be liable 
to be sued in those courts. If a trustée is, by his citizenship, 
qualifled to sue in a fédéral court, the citizenship of the beneficiary 
under the trust is wholly unimportant. If the trustée is disquali- 
fied by reason of citizenship in the same state as that of the neces- 
sary défendants, the suit cannot be entertained, even though the 
îbeneflciary might be qualifled. The jurisdiction is to be deter- 
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mined, In ail such Instances, by the citlzenship of the trustée. Coal 
Co. V. BlatcMord, 11 Wall. 172. Neither is the nile changed by the 
refusai of the trustée to act His refusai may authorize tbe bene- 
flciary to exhlbit a bill agairtst the debtor to obtain a decree of fore- 
closure. But, if the légal title to the property conveyed in the 
trust be in thé' trustée, then the court could not grant any relief 
until the trustée was made a party défendant. Gardner v. Brown, 
21 WaH. 36; McKea v. Bank, 19 How. 376; Knapp v. Eailroad Co., 
20 Wall. 117; Thayer v. Association, 112 U. S. 717, 5 Sup. Ct. 355; 
Peper v, Fordyce, 119 U. S. 469, 7 Sup. Ct. 287. In Gardner v. 
Brown, cited above, the facts were almost identical with those of 
the case before us. There the trustée, Walker, and the beneflciary, 
Brown, were citi^ens of Tennessee. Gardner, the debtor, was a 
citizen of New York. Brown filed his bill in the state court, seek- 
iug foreclosure, alleging that Walker, the trustée, had never quali- 
fied as trustée, and did not intend to qualify, or exécute the same. 
Walker and Gardner were made codefendants. Gardner re- 
moved the case to the United States circuit court, alleging that 
there was a separable controversy, which could be flnally deter- 
mined, so îir as he was concerned, without the présence of Walker, 
his codefendant. From a decree remanding the case to the state 
court, Gardner appealed. The opinion was by Waite, C. J., who 
said; 

"The motion of Gardner, the mortgagor, to transfer the cause, as to him- 
self, to the circuit court, under the provisions of the act of July 27, 1866, 
could not be granted unless there could be a final détermination of the cause, 
so far as it concerned him, without the présence of the other défendant as 
a party. And we think that the circuit court was right in Its opinion that 
Walker was a necessary party to the relief asked against Gardner, and in 
refusing to entertaln jurisdictlon, and in remanding the cause. The bill 
prayed a foreclosure of the mortgage by a sale of the land. Thls required 
the présence of the party holding the légal title. The complalnant had only 
the équitable title. Walker held the légal title. The final détermination of 
the controversy, therefore, required his présence, and as the cause was not 
removable as to him, under the authority of Goal Oo. v. Blatchford, It could 
not be removed as to Gardner alone." 

The contention of the appellee is that the trustées are merely 
formai parties, and that jurisdiction dépends upon the citlzenship 
of the real, and not the formai or nominal, parties; and, for this 
position, counsel cite Brown v. Strode, 5 Cranch, 303; McNutt v. 
Bland, 2 How. 15; and Walden v. Skinner, 101 U. S. 577. In each 
of those cases the court did décide that the citlzenship of certain 
formai and nominal parties would not defeat jurisdiction over a 
controversy bètween the real litigants, having the requisite diverse 
citlzenship. In Coal Co. y. Blatchford, heretofore cited, Mr. Justice 
Field distinguished the cases of Brown v. Strode and McNutt v. 
Bland from cases like the one under considération by saying: 

"There is no analogy between thèse cases and the ca9e at bar. The nomi- 
nal plaintiffs In those cases were not trustées, and held nothlng for the use 
or benefit of the real parties in intere^t. They could not, as is said in Mc- 
Nutt V. Bland, prevent the Institution or prosecution of the actions, or exer- 
cise any control over them. The justices of the peace in the one case, and 
the governor In the other, were the mère conduits through whom the law 
aflforded a remedy to the parties aggrleved." 11 Wall. 177. 
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Walden v. Skinner may be distinguislied in the same way, for the 
executors were held to be purely formai parties, because, by a stat- 
ute of the state, they might perform the purely ministerial act of 
conveying the légal title vested in them by statute. 

A trustée under a mortgage or a deed of trust is made so by act 
of the parties. His duties are active. The légal title vested in 
him by deed cannot be divested, so that a fee may be passed to the 
purchaser, unless he be a party to the cause. The cases we hâve 
cited above absolutely establish the proposition that such a trustée, 
instead of being a formai or nominal party, is a necessary party 
where the beneflciary seeks a decree of foreclosure. In the case 
of Pittsburgh, C. & St. L. By. Co. v. Baltimore & O, K. Co., decided 
at this term, and reported 61 Fed. 705, we said:- 

"In determining a question of jurisdiction, where It dépends upon citizen- 
ship, it is unimportant that the pleader has put a partlcular party upon the 
one or the other slde of the case. Jurisdiction in such cases dépends, not 
upon an arbltrary arrangement of the parties by the pleader, but upon their 
arrangement according to Interest. If, when arrangea by interest in the 
litigated question, ail on one side are citizens of a state other than that of 
those of the other side, then jurisdiction exists." 

The duty of arranging parties according to their interesta ap- 
plies as weU in cases of original jurisdiction under the first section 
of the act of March 3, 1875, as it does under the removal section of 
the same act. EaUroad Co. v. Ketchum, 101 U. S. 289 ; Pittsburgh, 
C. & St. L. Ky. Co. V. Baltimore & 0. E. Co., cited above. Arran- 
ging the parties to this suit according to their interests opérâtes to 
place Woodworth and Wheeler on the same side of the case oc- 
cupied by the complainants. We then hâve a case where some of 
the complainants are citizens of the same state as the défendants. 
Jurisdiction is thereby defeated. The judgment must be reversed 
and the bUI dismissed for want of jurisdiction. The appellees, 
Williams and wife, wiU pay ail the costs of both courts. 



AMES et al. V. UNION PAO. RT. CO. et al. 

(Circuit Court, D. Nebraslia. April 5, 1894.) 

Bailroad Companies — Reckivers — Changes in Régulations and Wages of 
Employés. 

Previous to the appointment of receivers of a company operating an ex- 
tenslve raihoad System, the relations between it and i'ts employés, and 
their rates of wages, had been determined mainly by certain rules, régula- 
tions, and schedules, which had remalned substantially unchanged for 
years, and which were the results of conférences between the managers of 
tlie railroad and représentatives of organizations of the employés. One 
of such rules and régulations was that no change should be made in them, 
or in the rate of wages, without certain notice to the organization whose 
members would be aflfected. Held, that the schedules of wages must be 
presumed to be reasonable and just, and that new and reduced schedules, 
adopted by the receivers without notice to the employés or their repré- 
sentatives, would not be approved by the court, although recommended by 
a majority of the receivers; one only of them being a practical railroad 
manager, and he testifying that the new schedules shottld not be put in 
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. force without some modifloations, and ît appearing that the allowances 
made by the existing schedules were in fact just and équitable, -when ail 
, the cp'âditions were consldered. 

This was a suit by Oliver Ames, 2d, and otliers, against the Union 
Pacific Eailway Company and other companies, for the appointment 
of receivers of that company as insolvent. S. H. H. Clark and two 
others were appointed such receivers, and afterwards two addi- 
tional receivers were appointed. On pétition of the receivers, new 
raies, régulations, and schedules of wages for employés of the com- 
pany, prepared by the receivers, were approved, and they were au- 
thorized to put the same in force, by order of the circuit court sit- 
ting in the district of Nebràska; but, the circuit courts sitting in 
other districts into -which the road extended having declined to give 
effect to the order in those districts (60 Fed. 674), the receivers ap- 
plied for a rehearing before the circuit judges. 

John M. Thurston, for receivers, 

George W. Vroman, chairman, for the Brotherhood of Locomo- 
tive Engîneers. 

C. A. M. Pétrie, chairman, for the Brotherhood of Locomotive 
Firemen. 

John L. Kissîck, chairman, for the Order of Eailway Conductors. 

F. E. Oilliland, chairman, for the Order of Eailway Telegraphers. 

Henry Breitenstein, chairman, for the Union Pac. Employés' Ass'n. 

Samuel D. Clark, chairman, for the Brotherhood of Eailway Train- 
men. 

T. Fulton Gantt, Geo. L. Hodges, McClanahan & HaUigan, and T. 
W. Harper, for several other labor organizations and the mem- 
bers thereof. 

Before OALDWELL, Circuit Judge, and EINEE, District Judge. 

CALDWELL, Circuit Judge. On the 13th day of October, 1893, 
on a bill filed for that purpose, this court took into its possession, 
control, and management the Union Pacific Eailway System, em- 
bracing the Union Pacific Eailway proper, and some 14 other con- 
stituent and allied roads, which together constitute what is known 
as the "Union Pacific System." Whether the bill states a case of 
équitable cognizance, justifying the appointment of receivers, has 
not been mooted on this hearing, and we therefore express no opin- 
ion upon that question. The System of which the court assumed 
the management and control ^comprised 7,700 miles of railroad, and 
about 3,000 miles of water communication, and had in its employ 
over 22,000 men. The great body of thèse men had been in the 
employ of the company for a considérable length of time, some of 
them for as much as a quarter of a century. The relation of thèse 
men to the company, and their rate of wages, were determined in 
the main by certain written rules, régulations, and scheduies, some 
of which had been in force for more than a quarter of a century, 
and ail of which had been in force, substantially as they stand to- 
day, for a period of eight years and more. Thèse rules, régula- 
tions, and schedules were the resuit of free and voluntary confer- 
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ences, held from time to time, between the managers of tlie rail- 
road and the ofiScers and représentatives of the several labor organi- 
zations representing the men in the diiferent subdivisions or 
branches of the service, viz.: the Brotherhood of Locomotive Engi- 
neers, the Brotherhood of Locomotive Firemen, the Order of Kail- 
way Conductors, the order of Railway Telegraphers, the Union Pa- 
cific Employés' Association, and the Brotherhood of Railway Train- 
men. Thèse labor organizations, like the rules, régulations, and 
schedules, had become established institutions on this system many 
years before the appointment of the receivers. Two of the ablest 
railroad managers ever in the service of this System, and probablj 
as able as any this country has ever produced, — Mr. S. H. H. Clark 
and Mr. Edward Dickinson, now gênerai manager of the road, — 
testify that thèse labor organizations on this System had improved 
the morals and efSciency of the men, and had rendered valuable 
aid to the company tn perfecting and putting into force the rules 
and régulations governing the opération of the Union Pacific Rail- 
way, which, confessedly, hâve made it one of the best managed and 
conducted roads in the country. The managers of this great trans- 
continental line testify that it has been their policy to bring it up 
to the highest standard of efflciency, and to afford to passengers 
and property transported over it ail the security and protection 
attainable by the exercise of the highest degree of intelligence on 
the part of those engaged in the opération of its trains, and they 
cheerfully bear testimony to the fact that their efforts in this direc- 
tion hâve been seconded and materially aided by the labor organiza- 
tions which are represented in this hearing. The good opinion of 
the men entertained by the managers seems to be shared by the 
veceivers, for, in their pétition to the court in this matter, they dé- 
clare "that the employés, generally, upon the Union Pacific Sys- 
tem, are reasonable, intelligent, peaceable, and law-abiding men." 

Among the rules and régulations referred to and in opération 
when the receivers were appointed was one to the effect that no 
change should be made in the rules and régulations and rate of 
wages without flrst giving to the labor organization whose mem- 
bers would be affected by such change 30 days' notice, or other 
reasonable notice. On the 27th day of January, 1894, the receivers, 
without giving the men, or the officers of the labor organizations 
representing them, any notice, filed in this court a lengthy pétition, 
stating, among other things, "that, as receivers herein, they hâve, 
from the time they entered upon their duties as such, as far as con- 
sistent with the proper discharge of their duties to the public, and 
with justice to their employés, inaugurated économies in every de- 
partment, with a view to reduce the operating expenses as far as 
possible, and produce results fair to ail those parties having liens 
upon and interests in the properties confided to the care of your 
receivers." '^our i)etitioners further represent that they con- 
ceive it to be their duty to make and carry into effect such réduc- 
tions and such reforms of the rules, régulations, and schedules with- 
out application being first made to the court in that behalf," — and 
stating, further, that they had "revised the schedules aforesaid, upon 
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principles which have seemed to thera just, rigM, and proper." 
With this pétition, the receivers ûled what they termed "rules, régu- 
lations, and schedules," which they asked the Court to approve, and 
order that they be put into effect on the Ist day of March, 1894, and 
the "employés directed to conform thereto." The pétition also 
prayed for a rery extended injunction against the employés. On 
the day the pétition waa flled, the court entered an order declaring 
that the rules, regulationg, and schedules prepared by the receivers, 
and flled with their pétition, were "prima facie reasonable and just," 
and directed that they become operative on the Ist day of March, 
1894, and ordered an injunction to issue as prayed for in the péti- 
tion. Upon the présentation of this pétition, and the order made 
thereon, to the United States circuit courts for the districts of 
Wyoming and iColorado, those courts declined to give effect to the 
order in thosô districts, for the reason that the employés had had 
no notice of the proposed change. Thereupon the receivers ap- 
plied to the circuit judges at their chambers in St. Louis to put the 
order made by the United States circuit court in Nebraska in force 
in the districts of Colorado and Wyoming. This the circuit judges 
declined to do, but directed the receivers to annul their orders 
adopting the new rules, régulations, and schedules; and, this hav- 
ing been dune, they made the folio wing order; 

"In the matter of thé pétition for rehearing before the circuit judges of the 
application Ôt th« receivers for authority to place in elïect new and re- 
duced wagô schedules. 
"Since the action of the courts in the différent districts in this circuit on 
the pétition flled by the receivers for leave to revoke the schedules of wages 
of the employés In force when they were appointed, and to adopt new and 
reduced schedules, bas not been unlform and harmonious; and since it is 
désirable and hëcessary that any order made on said pétition should bave 
a uniform opération upon tbe Unes of railway operated by sald receivers 
throtighout the circuit; and since tbe receivers bave revoked and annulled 
their action heretofore taken, ordérïng new wage schedules into efCect on 
the Ist day of March, 1894, and bave resolved that the entire matter of new 
wage schedules be held in abeyance to await further action of the court,— 
it is now hère orderéd as follows: First. That tbe pétition of the receivers 
for leave to set aside and annul the schedules of wages of the employés 
on the Union Pacific System in force when they were appointed, and to 
adopt new schedules In equalizing and In some cases reducing the wages of 
tbe employés, be set doyn for hearlng before the circuit judges at Omaha, 
Nebraska, on tbe 27tb day of March, A. D. 1894. Second. That tbe re- 
ceivers fortbwith, or as soon as may be practicable, invite the proper rep- 
résentatives of the employés on said System to attend a conférence at Omaha, 
Nebraska, copimenclng on tbe 16tb day of March, 1894, for the purpose of 
conferring with S. H, H. Clark, recelver (wSo is hereby specially designated 
and selected to Conduct said conférence on behalf of the receivers), and such 
otber person or persons as be may sélect to act with bim, at wtiicb conférence 
tbe éntire matter of proposed changes In waêe schedules shall be taken up 
and, as far as possible, agreed upon between tbe said Clark and sald rep- 
résentatives of the employés; sucb conférence to continue from day to day 
until such agreement Is reacbed. Tblrd. That, In case tbere are any mattei's 
in différence remainlng unadjusted, sucb matters of différence shall be clearly 
and speciflcally stated and presented to the court in writing ou or before 
sald 27th day of March, 1894, and the hearing berein shall proceed as to 
sucb matters In différence before tbe circuit judges holding the court; and, 
after hearlng tbe parties and tbelr wltnesses and counsel, the circuit judges 
wlll make STiCh prder In tbe premises as may be right and just Fourtb. 
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That the recelvers grant to such représentatives of the employés leave of 
absence to attend said conférence and hearing, and fumish them transporta- 
tion to Omaha and retiirn. Henry 0. Caldwell, 

"Walter H. Sanbom, 
"Circuit Judges." 

In compliance with the terms of tMs order, a conférence between 
Mr. Clark and Ms assistants and the offlcers of the several labor 
organizations representing the employés of the court was held in 
Omaha. At this conférence an agreement was reached as to the 
rules, régulations, and schedules relating to the train dispatchers 
and operators, which hâve been reported to the court and conflrmed. 
This was one of the most difficult schedules in the whole list to ad- 
just, and the satisfactory agreement reached in the conférence shows 
the great value of a good-tempered, calm, and intelligent inquiry in 
which both sides are represented, and in which both sides learned, 
perhaps for the flrst time, the ground on which the demand is made 
by the one and resisted by the other. The receivers had declared 
to the court, in their pétition filed on the 27th day of January, 1894: 

"That after careful considération o£ the matter, and consultation with the 
managing officiais of the Union Pacific System, they are of the opinion that 
the so-called rules, régulations, and schedules of pay for train dispatchere 
and operators are entirely unnecessary, and they hâve therefor not only de- 
cided to disafflrm the same, but they hâve also decided that they will not 
prépare or establish any rules and régulations in lieu thereof; and, with 
respect thereto, your receivers fm'ther advise yom' honors that ail of said 
train dispatchers and telegraph operators are employed on œonthly salaries 
which are determined in considération of ail the circumstances of each par- 
ticular case, and are intended to cover ail the services and ail the time nec- 
essary in which to perform the service required from each of said train 
dispatchers and operators at the several respective stations on the lines of 
the Union Pacific system." 

And yet at the conférence held, under the order of the circuit 
judges, the position assumed by the receivers in their pétition to 
the court was found to be untenable, and was abandoned, and rules 
and régulations governing telegraphers' wages adopted. 

It would serve no useful purpose hère to state the causes which, 
in the opinion of the court, prevented an agreement between the 
conférées upon rules, régulations, and schedules for the other 
branches of the service. It is sufficient to say that they were of 
a character which do not in any degree militate against the use- 
fulness or efficîency of conférences or the ability or fairness of the 
conférées. Freed from the state of things brought about by the 
erroneous proceedings of a majority of the receivers in the begin- 
ning of this business, it is highly probable that the conférées would 
hâve agreed upon ail the schedules. Failing to agrée, the matter 
was brought before the court, in accordance with the order made 
by the circuit judges. At the appointed time the receivers ap- 
peared in person and by attomey, and the employés by the ofScers 
of the several labor organizations to which they belong, and by 
their attorneys. Upon calling the case for hearing, the court di- 
rected an order to be entered setting aside and vacating the order 
of the court made on the 27th day of January, 1894, approving the 
rules, régulations, and schedules framed by the receivers without 
notice to or conférence with the employés affected thereby, and 
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also setting aside and yacating the order of injunctîon entered at 
thé saine time. The court then announced to counsel that the rules, 
régulations, and sehedules in force when the receivers were ap- 
pointed were stUl in force, and would be held and treated as prima 
facie just and reasonable, and that the burden was cast upon the 
receivers to show that the wages received by the court's employés 
under the existing régulations were in excess of a fair, just, and 
reasoijable compensation for the service performed, taking into con- 
sidération ail tiie circumstances and in view of the existing condi- 
tions. Tixe hearing proceeded on thèse lines, and the court lis- 
tened for a week to the testimony of witnesses. 

Before stating the conclusions we hâve reached upon the facts, 
it will be well to state the leading principles which courts of 
equity ïnust keep in view in this class of cases. When a court 
of equity talçes upon itself the conduct and opération of a great line 
of railroad, the men engaged in conducting the business and operat- 
ing the roàd become the employés of the court, and are subject to 
its orders in ail matters relating to the discharge of their duties, 
and entitled to its protection. The first and suprême duty of a 
court when it engages in the business of operating a railroad is to 
operate it efflciently and safely. No pains and no reasonable ex- 
pense are to be spared in the accomplishment of thèse ends. Pas- 
sengers and freight must be transported safely. If passengers are 
kUled or freight lost through the slightest négligence to provide 
ail the means of safety commonly found on flrst-class roads, the 
court is morally and legally responsible. An essential and indis- 
pensable requisite to the safe and successful opération of the road 
is the employment of sober, intelligent, experienced, and capable 
men for that purpose. When a road conaes under the management 
of a court on which the employés are conceded to possess ail thèse 
qualifications, — and that concession ia made in the fuUest manner 
hère, — the court will not, upon light or trivial grounds, dispense 
with their services or reduce their wages; and when the schedule 
of wages in force at the time the court assumes the management 
of the road is the resuit of a mutual agreement between the Com- 
pany and the employés, which has been in force for years, the court 
will présume the schedule is reasonable and just, and any one dis- 
puting that presumption wHl be required to overthrow it by satis- 
factory proof. 

It is suggested that upon this question the court ought to be gov- 
erned by the recommendation of a majority of the receivers. The 
suggestion is without merit in this case, for several reasons: Four 
of the flve receivers are not practical railroad men, and are not 
familiar with the subject Two of them are lawyers, residing in 
New York; one a mer chant, residing in Chicago; and one a railroad 
acGOuntant, having, doubtless, a thorough knowledge of the books 
of the c<)mpany, but knpwing nothing about the wage sehedules. 
Thèse four gentiemen are eminent in the line of their professions 
and pursuits, and entirely capable of managing the financial affairs 
of this great trust, for which purpose they were, doubtless, selected; 
but their opinions upon the subject pf wage sehedules are con- 
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fessedly of little value. The court shares in their anxiety to hâve 
an economical administration of this trust, to the end that those 
who own the property and hâve liens upon it may get out of it 
what is fairly their due; but, to accomplish this désirable resuit, 
the wages of the men must not be reduced below a reasonable 
and just compensation for their services. They must be paid fair 
wages, though no dividends are paid on the stock and no interest 
paid on the bonds. It is a part of the public history of the 
country, of which the court will take judicial notice, that for the 
flrst $36,000,000 of stock issued this company received less than 
two cents on the dollar, and that the profit of construction repre- 
sented by outstanding bonds was $43,929,328.34. Thèse facts are 
disclosed by the report of the "Commission of the United States 
Pacific Kailway Company" (1887), of which Mr. Anderson, one of 
the receivers in this case, was a member. See Eeport, pp. 51, 137. 
There would seem to be no equity in reducing the wages of the 
employés below what is reasonable and just, in order to pay divi- 
dends on stock and interest on bonds of this character. 

The recommendation of the receivers to adopt their schedules 
cannot be accepted by the court for another reason. That sched- 
ule was adopted without aflording to the men or their représenta- 
tives any opportunity to be heard. This was in violation of the 
agreement existing between the company and the men, by the terms 
of which no change of the schedules was to be made without notice 
to the men and granting them a hearing. This was a fundamental 
error. The receivers should bave given notice and invited the 
men to a conférence even if there was no contract requiring it. 
In answer to this objection to their mode of proceeding, it is said 
the order of the receivers and the order of the court extended an 
opportunity to the men to protest against the new schedules after 
their adoption. The men could hâve small hopes of a fair and 
impartial hearing after the receivers had prepared new schedules 
behind their backs, which were declared by the receivers and the 
court to be "prima facie just and reasonable." This was very much 
like flrst hanging a man, and trying him afterwards. It is small 
consolation to the victim of the mob to be told he shall hâve a 
trial after he is hanged. 

It is further said that the receivers had the right to renounce 
the old schedules and adopt the new ones, because the old ones 
were mère executory contracts. There are some executory con- 
tracts which receivers may renounce, but they cannot claim the 
benefit of such contracts and at the same time renounce their bur- 
dens. This is precisely what was attempted to be doue by the re- 
ceivers in this matter. They renounced the old schedules, and 
adopted new ones, reducing wages, but seemtngly with no idea of 
absolving the men from the duty of contînuing to work and operate 
the road, for in their pétition they ask that their schedules be 
conflrmed by the court, "and ail of the said employés directed to 
conform thereto." 

The receivers were the flrst to break the contract between the 
court and its employés; but, if the converse had been the case. 
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the court could not hâve âirected or enjoined the men to continue 
in its service. Spécifie performance of a contract to render Per- 
sonal service cannot be enforced by injunction, by pains and pen- 
alties, or by any other means. For a breach of such a contract, the 
only redress the law affords is a civil action for the damages. The 
court is asked to apply to the employés in its service the principles 
of the early English statutes, which, by the imposition of heavy 
pains and penalties, forced laborers to work at fixed wages, and 
made it an offense to seek to increase them, or to quit the service 
of their employer. The period of compulsory personal service, save 
as a punishment for crime, has passed in this country. In this 
country it is not unlawful for employés to associate, consult, and 
confer together with a view to maintain or increase their wages, 
by lawful and peaceful means, any more than it was unlawful 
for the receiyers to counsel and confer together for the purpose 
of reducing their wages. A corporation is organized capital; it 
is capital consisting of money and property. Organized labor m 
organized capital; it is capital consisting of brains and muscle. 
What it is lawful for one to do it is lawful for the other to do. 
If it is lawful for the stockholders and ofScers of a corporation to 
associate and confer together for the purpose of reducing the wages 
of its employés, or of devising other means of making their invest- 
ments profitable, It is equaUy • lawful for organized labor to asso- 
ciate, consijlt, and confer with a view to maintain or increase 
wages. Both act from the prompting of enlightened selfishness, 
and the action of both is lawful when no illégal or criminal means 
are used or threatened. It is due to the receivers and to the man- 
agers of this property to say that they hâve not questioned the 
right of the labor organizations to appear and be heard in court in 
this matter, and that what they hâve said about thèse organiza- 
tions has been in commendation of them and not in disparagement. 

Men in ail stations and pursuits in life hâve an undoubted right 
to join together for resisting oppression, or for mutual assistance, 
improvement, instruction, and pecuniary aid in time of sickness 
and distress. Such association commonly takes place between, 
those pursuing the same occupation and possessing the same in- 
terests. This is particularly true of men engaged in the mechan- 
ical arts, and in ail labor pursuits where skUl and expérience are 
required. The legality and utility of thèse organizations can no 
longer be questioned. 

The action of the receivers is objectionable upon another ground. 
It would be diflScult to devise any action better calculated to pro- 
voke a "strike." The method of adopting the new schedules was 
calculated to arouse resentment in the breast of every self-respect- 
ing,. intelligent, and independent man in the service. WhUe they 
might hâve been willing to acquiesce in the réduction of their 
wages, they were qui te sure to revolt against the manner of doing 
it. Whatever may be the légal right of a raUroad corporation 
to reduce the wages of its employés, or discharge them in a body,. 
without giving them an opportunity to be heard, a court of equity 
wUl not act in that manner, or approve the action of its receivers 
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who hâve acted in that manner. The receivers, no more than the 
court, should hâve undertaken to détermine what wages were just 
and reasonable without giving the men an opportunity to be heard. 
It is fundamental in the jurisprudence of this country that no 
court can rightfully make an order or render a judgment affecting 
the rights of one who is absent and who has had no notice. The 
requirement that the court or any other tribunal shall hear before 
it décides is much older than Magna Charta or our constitution. 
It was written in the Book 3,000 years ago that "he that answereth 
a matter before he heareth it, it is f olly and shame unto him." 

A further and conclusive answer to the contention in favor of 
putting the receivers' schedules in force is found in the fact that 
Mr. Clark, the only one of the receivers who is a practical railroad 
man, testifies that they ought not to be put into force without 
"some modifications." As a resuit of the old code of ruies and 
schedules, this company has been able to bring into every branch 
of its service, at reasonable cost, intelligent and capable men, who 
hâve carefuUy guarded and protected its property and business in- 
terests, until the train service upon the Union Pacific is to-day equal 
to that upon any of the great railway Systems of the country. Upon 
the question of the reasonableness of the old schedules we hâve had 
no trouble in coming to a satisfactoiy conclusion. The record shows 
that ail that portion of raUroad mileage where excess mileage has 
been allOwed runs through either a mountainous or désert country, 
where, the men engagea in the opération of trains hâve to contend 
with heavy grades, and where the winters are long and often 
severe, and where the hazard of operating is necessarily greatly 
increased. There is practically no agriculture, and the cost of liv- 
ing is much greater than in an agricultural région. As stated by 
Mr. Dickinson, "It is a pretty tough place to live." The System 
of paying excess mileage, Mr. McConnell testifies, has been in vogue 
ever since the road was built, and was allowed because the Com- 
pany had difflculty in obtaining men who would stay in that ré- 
gion of country. If this System was a good thing for the Com- 
pany when operating the road, it is a good thing for the court when 
operating the road. As a resuit of this System, men of intelli- 
gence and character hâve been induced to enter the service, and 
to establish permanent homes in régions of country where there 
is practicaUy no business except the business in which they are 
engaged, and where, for many reasons disclosed by the évidence, 
it is not désirable to live, A System of rules and régulations by 
which the company has been able to bring into its service, and re- 
tain for 25 years, in some instances, the class of men who hâve 
appeared before the court at this hearing, is certainly commenda- 
We, and meets the entire approval of the court. 

In the opinion of the cour^ the allowances made by the schedules 
now in force are just and équitable, when aU the conditions are 
«onsidered. The employés, under the présent System, share the 
burdens of diminished business. They make less mileage and get 
less pay per month. The rate now paid is not higher than the rate 
paid on other Unes operated through similar country and under 
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lilfe cçHiditioiiSj.aiid, in tte opinion of the court, is net higher than 
it sljc^iild be for tlïe service rendered. The employés, witli families 
to support, are seldom more than a few days' wages in advance of 
want; and, if their présent wages were materially reduced, they 
could not liye. The highest and best service cannot be expected 
from men ivho are compelled to live in a state of pinch and want. 

A court of equity will not pursue a niggardly and cheeseparing 
policy towards its employés. Intelligence, bodUy vigor, and con- 
tentment are wanting among men who are compelled to work for 
inadéquate wages. Sound public policy, no less than justice to the 
men, requires that they be paid a rate of wages that wLll enable 
them to live decently and comfortably, and school their children. 
Some Corporations may pay their employés a less rate of wages 
than is hère indicated, but a court of equity will not foUow their 
bad example. 

It is a gratifying fact that the offlcers and représentatives of the 
labor organizations of which the men interested in this hearing are 
members hâve unanimously assured the court that whatever judg- 
ment is rendered in this case will be accepted by the men as a settle- 
ment of the dispute, and that in no event, after such a hearing. as 
has been accorded to them in court, will they strike. We are confi- 
dent thèse assurances will be kept. 

When property is in the custody of receivers, the law déclares 
it to be a contempt of the court appointing them for any person 
to interfère with the property or with the men in their employ. 
No order of injunction can make such unlawful interférence any 
more of a contempt than the law makes it without such order. 
Such orders hâve an injurious tendency, because they tend to create 
the impression among men that it is not an offense to interfère 
with property in the possession of receivers, or with the men in their 
employ, unless they hâve been specially enjoined from so doing. 
This is a dangerous delusion. To the extent that a spécial in- 
junction can go in this class of cases, the law itself imposes an in- 
junction. For this reason no order of injunction will be entered 
in this case. 

In conclusion, we may be indulged in giving expression to the 
hope that, in future différences about wages between courts and 
their employés, at least, — and we would fain hoi)e between ail 
employers and employés, — resort may be had to reason and not to 
passion, to the law and not to violence, to the courts and not to a 
strike. It isa reproach to our civUization that such différences 
should resuit, as they often hâve, in personal violence, loss of life, 
destruction of property, loss.of wages to the men, and loss of in- 
come to the employer, and, when they occur on great Unes of rail- 
road, great damage and inconveniènce to the public. 

An order will be entered in the district of Nebraska continuîng 
the présent schedules (subject to the modification as to delayed 
or overtime) in full force and effect, and setting aside the order 
made by this court on the 27th day of January, 1894^; also, an 
order directing the receivers to cause 500 copies of a complète 
record of thjs cause, including the pleadings, évidence, opinion, 
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and orders entered in the several districts, printed and distributed 
as provided in tke order; also an order requiring the receivers to 
pay the expenses of employés attending the conférence ordered by 
the circuit judges and while attending this hearing. 

An order wUl be entered in the districts of Colorado and Wyoming 
modifying the orders entered in those districts on the 26th and 
27th days of February, 1894, to conform to the order now entered 
in the district of Nebraska, relating to the rules, régulations, and 
schedules of pay. 

EINER, District Judge, concurs. 
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No. 4,598. 

1. Beceivebs — Réduction dp Wages— Reasckableness. 

A railroad company, wliose sole property was the equipment and lease- 
hold of another road, passed into tlie hands of a recelver. The annual 
rent was a first lien on the equipment, and the leasehold was subject 
to forfeiture for nonpayment of the rent Owing to gênerai business 
dépression, the earnings of the road fell off, until they were not suffl- 
cient to pay the rent, and the receiver ordered a réduction of 10 per cent. 
in the wages of ail employés. It appeared that a llke réduction had been 
theretofore made by competing roads, and that, in order to avoid dis- 
charging many employés, the receiver had been compeUed to lessen the 
working time of each one. B.dd, that the réduction was not unreasonable. 

2. Samk— Working Time. 

Where a 10 per cent réduction of wages by a receiver of a railroad 
Company is reasonable In itself under ail the circumstances and the gên- 
erai condition of trade, it is not rendered unreasonable by the fact that 
his employés were already working on short time, with a pvoportionate 
réduction of wages; the shortening of time having been directed with 
their own consent, in order to avoid the discharge of many of their 
number. 

Pétition of Arland E. Brown and others in the suit of Samuel 
Thomas against the Cincinnati, New Orléans & Texas Pacific EaU- 
way Company. 

Peck & Shaffer, for petitioners. 

Harrison, Colston, Goldsmith & Hoadly, for receiver. 

Before TAPT and LURTON, Circuit Judges. 

TAPT, Circuit Judge. This is a pétition by Arland E. Brown and 
others, claiming to represent a large majority of the men in the 
employ of Samuel Felton, heretofore appointed receiver herein, pray- 
ing that the court direct him to modify an order issued by him on 
March 27th, and which went into effect May Ist, of this year. The 
order was as foUows: 

"Cincinnati, New Orléans and Texas Pacifie Railway Company, S. M. Felton, 

Receiver. 

"Cincinnati, March 27, 1894. 
"The receiver regrets to announce to the offleers and employés that, in spite 
Of ail the efforts made by the exercise of économies in every direction, a 
V.62F.no.l— 2 
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réduction In wages cannot longer be prevented, owlng to the enormous and 
contlnued deça-ease in earnings. It was hoped last fall that business through- 
out the cpuntiry would show an early Improvement, and that condition, to- 
gether wlth the large économies inaugurated, would prevent the necessity 
for any gênerai réduction in wages. This condition has not been realized. 
rOr the calendar year 1893, the gross earnings are over half a million dol- 
lars less than for the year 1800, and hâve shown a continued and steady 
decrease ever slnce that time. The last six months show the lowest earnings 
of any simllar perlod since 1888. Therefore a gênerai réduction of ten per 
■cent, is ordered, efléctlTe on and after May Ist, to apply to ail salaries over 
Ç35 a month and ail wages over $1.10 per day, not including réductions of 
ten per cent, or more made since July Ist last. 

"S. M. Felton, Receiver." 

On the 30th. of April, a pétition was offered for filing in this 
court, which prayed that the foregoing order might be suspended 
and revoked. It was deiiied, because the petitioners, having had 
30 days' notice, delayed presenting the pétition untU the day before 
the order went into effect. The court then stated that it would, 
however, hear an application to modify the order, and restore the 
rate of wages, on the service of flve days' notice upon the receiver. 
The practice by which employés of railroad receivers are permitted 
to apply to the court for relief from any substantial grievance suf- 
fered by them in the opération of the road under the authority of 
the court is well established. It was approved by Mr. Justice 
Brewer in Frank v. Bailway Co., 23 Fed. 757; by Judge Treat in Ee 
Doolittle, Id. 544, 548; by Judge Speer in Waterhouse v. Corner, 55 
Fed. 149; by Judge Eicks in Continental Trust Co, v. Toledo, St. 
L, & K. 0, R. Co., 59 Fed. 514; by Judge Jenkins in Farm ers' Loan & 
Trust Co. V. Northern Pac. E. Co., 60 Fed. 803-818; and by Judge 
Caldwell in the matter of the Union Pacific Eailroad receivership, 
62 Fed. 7. In accordance with this practice, and agreeably to 
the leave of court, the petitioners, after due notice to the receiver, 
hâve presented their pétition praying that the order of March 27th 
be modified, and the old rate of wages restored, on the ground that 
the order is unfair and' unreasonable, and works great hardship to 
the men. The receiver has flled an answer to the pétition, and 
afSdavits hâve been submitted by both sides on the issues of fact 
raised in the pétition and answer. Judge LUKTON kindly con- 
sented to sit with me to hear the case. The questions arising hâve 
been fuUy argued by counsel, and we are now to décide them. We 
hâve examined with minuteness ail the évidence adduced, and hâve 
giVen it the considération which a step so important in the policy 
•of the receivership and so full of interest to many persons deserves. 

The employés who are represented in the pétition may be divided, 
for the purposes of this discussion, into three classes: First, the 
shopmen and machinists; second, the terminal yard men, including 
the engineers and flremen of switch engines, foremen of switch 
crews, and helpers; and, third, the trainmen, including engineers, 
firemen, conductors, and brakemen, ail of them engaged in the opéra- 
tion of trains upon the road, as distinguished from the second class, 
whose duties are performed in shif ting trains at terminal points. 

1. The shopmen and machinists are employed in the repair shops 
of the Company at Ludlow, Ky. They are paid a flxed sum per day 
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of 10 hours, tie sum being reduced proportionately when the mirn- 
ber of hours of work per day is reduced, so that really they are paid 
by the hour. There is no deflnite évidence on behalf of petitioners 
that the rate per hour paid by the receiyer since the order of réduc- 
tion went into effect is less than that which is paid by railway com- 
panies having shops in this vicinity. On the contrary, it seems 
from the afladavits filed by counsel for the receiver that the présent 
rates per hour are quite equal to any paid in this market. It does 
appear beyond question, however, that the amount of time which 
each individual in the shop is required and permitted to work is at 
least 20 per cent, less than the time which he worked a year ago, so 
that his income is proportionately reduced. There has not been 
enough work to occupy ail the men full time. Two courses hâve 
been open to the receiver, — ^he might discharge more men, and em- 
ploy those remaining at full time; or he could do what he has done, 
divide the work to be done among ail the men, and reduce the num- 
ber of hours of work and income for each individual. By the lat- 
ter course he was able to help more men to earn something. This 
course he understood to be the choice of ail the men, and he took 
it. We fully approve his action. The receiver cannot make woric 
for the men, nor can he pay any more per hour because many in- 
dividuals work few hours than he would if fewer individuals worked 
full time. The reasonableness of the rate paid for the work is to 
be determined by the same standards, whether the work is done by 
many, working a few hours a day, or by that number who, working 
full time, would be sufflcient to 'do it. Judging in this way of thè 
rate of wages now paid shopmen and machinists, it is 10 per cent, 
less than it was when times were good and the demand for labor 
was constant. 

2. The switch engineers, firemen, foremen of the switch crews^ 
and helpers are paid by the day. Some railroad companies whose 
lines run into Cincinnati pay more per day to this class of employé» 
than the receiver now pays under the order of March 27, while 
others pay about the same or less. Whether the conditions of 
employment vary with thèse différent companies we cannot judge. 
The hours seem to be about the same. We may reasonably présume 
that the rates of wages paid by the Cincinnati, New Orléans & 
Texas Pacific Railway Company in good times were the équivalent 
of market rates, because, if they were' not, then the employés would 
hâve sought employment elsewhere. An attempt has been made 
to show that the switch crews, for the year last past, hâve done more 
work than in previous years, because 9 engines and crews now 
do the work which 12 did before. But it appears that the différence 
is offset by a change in the arrangement of tracks in the switching 
yards, and by a réduction in the loads handled. The switch en- 
gines are called into use to assist trains up the grade from Ludlow 
to Erlanger, — a distance of six miles. This is a saving to the Com- 
pany, because it dispenses with the necessity of the "pusher" en- 
glue, required when business on the road was heavy. It is said that 
the switch engineer and flreman should receive road mileage for 
this service, tecause, under the agreement in force between the 
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receiver and Mg éniployes until March last, it was provided that 
switch engineers and flremen, when engaged in road service, should 
receive road mileage. We do not think sucli pusMng from Ludlow 
to Erlanger is to be regarded aa "road service" within the mean- 
ing of tlie exception. The pusher engine crew were paid bj the day, 
and not by mileage. While the switch engine is pushing a train 
up to Erlanger, it ia not engaged in yard service, and vt^e do not 
see how the change adds to the day's labor of the crew. It is merely 
an economy effected by the receiver, aiid rendered possible by the 
présent condition of light trafllc. On the whole, the only effect of 
the order of March 27th upon the wages of the men engaged in the 
yard service is to reduce their compensation by 10 per cent, from 
that which they received when business was good. Complaint is 
made that their hours are longer than men engaged in similar 
service upon other roads, but the évidence does not sustain the 
claim. One crew, called the "lot crew," is detained more than 
others; but this détention is made up to them by an allowance of 
half a day every two weeks, when they do no work, but receive 
full pay. 

3. We come now. to the trainmen. No évidence bas been pro- 
duced to us to show that the engineers, flremen, conductors, or brake- 
men on passenger trains operated by the receiver are paid any less 
wages under the order of March 27th than the same class of em- 
ployés on roads sûnîlarly situated. The whole controversy bas been 
in respect of the crews operating the freight trains. It is exceed- 
ingly diflScult for us intelligently to compare the rates of wages 
for freight engineers, flremen, conductors, and brakemen prevailing 
on the différent lines running ont of Cincinnati to the south of the 
Ohio river. Thèse employés are paid by the run or trip, and the 
pay per trip seems to be graduated by the mileage of the trip. 
Affldavits for the men show that in many instances the rate per 
trip of the same number of miles on other roads for engineers and 
other trainmen is higher than that now paid by the receiver, while 
the receiver shows many other runs on competing roads in which 
the pay is the sEtme or less than that which he allows. The différ- 
ences appear in runs of the same distance on différent parts of the 
same road, It is obvions that conditions, not apparent, must vary 
the rates flxed for différent runs, and that we cannot, with the 
lights we hâve, investigate them so as to make a useful or intelli- 
gent comparison for the purposes of this discussion. We must 
présume that the petitioners hère received fair market rates for 
services they rendered before the financial dépression began, about 
a year ago. It appears that the rates of wages of ail thèse em- 
ployés were increased between 1890 and 1893 by from 8 to 12 per 
cent, showing that they were subject to the influence of the labor 
market It is objected to the 10 per cent, réduction that, even 
before the order went into effect, the trainmen on freight trains 
received less income by 25 per cent, than they did this time last 
year, because they were permitted to make less runs. This is un- 
doubtedly true, but it is only because the receiver has, at the re- 
quesi of ail the men, kept more men in his employ than are needed 
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to do ail tlie work when working a fuU number of trips. The 
réduction in income to each individual cornes, net from a réduction 
in the rate paid for the work donc, but from a commendable and 
unselflsb willingness of ail tbe men to make a sacriflce in the inter- 
est of those who would otherwise be discharged. As we hâve al- 
ready said in référence to the shopmen and machinists, the reason- 
ableness of the rate paid by the receiver cannot be affeeted by the 
fact that, ont of considération for the men, and at their request, 
he employa many men working fewer trips, instead of fewer men 
working more trips. Neither the receiver nor the court, whose 
offlcer he is, in the opération and préservation of the trust property, 
is justifled in making work for employés, or in employing more 
men than are necessary to do the work to be done, if the employment 
of more men involves a greater expenditure for the same work. 

Complaint is made that a change took place in 1893 in the man- 
ner by which "overtime" is calculated, and which was a virtual 
réduction in wages. Overtime is the time which men are delayed 
on their runs beyond that flxed by the schedule. Previous to the 
receivership, if a trainman worked 35 minutes over time, he was 
entitled to compensation at so much per hour. The receiver found 
that this led to such delays in trains that he changed the rule, and 
did not allow overtime until the schedule was exceeded by two 
hours, when it was calculated from the end of the schedule. Over- 
time was intended merely to compensate for unexpected delays, 
over which trainmen had no control, and was no part of a man's 
regular compensation. The change was in the discipline of the road, 
and seemed necessary to avoid abuses which had crept in. We do 
not think the change unreasonable. 

But it is claimed that the freight-train men do more work per 
trip, in that the number of cars in each train is now greater. No 
showing is made that on any road the rate of pay per run or trip 
is made to vary by reason of the number of cars in the train. It 
is true that, during the last year, business has so fallen ofl that the 
number of freight trains has been reduced, and the number of 
cars in each train has been increased from an average of 21.6 cars 
per train for the eight months preceding March, 1893, to an aver- 
age of 24.2 cars for the eight months preceding March, 1894. 
But we are not informed that an increase of 2.6 cars per train 
makes any différence in the rate paid trainmen on any road, or 
that, in view of the air brake which is now in use on 25 per cent. 
of ail freight cars, it ought to do so. 

It is further objected that men engaged in the freight service 
work more hours per trip than formerly. The schedules show that 
the average run previous to May, 1893, was eight hours, and that 
now the average run is twenty-four minutes longer. In making 
up this average, ail freight trains run upon the road are included, — 
local freight, fast freight, and through freight. The schedule runs 
of the through freight trains hâve been increased considerably 
more than this average, — ^by nearly two hours, — so that some of them 
exceed ten hours. Eates of pay per trip seem to be governed by 
the mileage and the character of the train service, rather than by 
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the time.enoployed (proviièd it does not exceed twelve hours); that 
is, by the amount of work to be done, rather than by the time it 
takes to do it. AU schedules on this and other roads for through 
freights brought to our attention show a variation in the speed of 
différent trains on the same trip of from one to two honrs, and 
yet the rate paid per trip for such services is the same. The sched- 
ules must vary in length with the exigencies of travel, and it would 
seem pecuUarly a matter of expert railroad knowledge as to how 
such schedules should be arranged. In the absence of any knowl- 
edge of our own, we must rely on the person to whose professional 
skill and discrétion we hâve intrusted the opération of the road, 
and conclude that the lengthening of the schedules was necessary, 
and does not produce an unjust discrimination in the matter of 
work and rates of pay against the through-freight trainmen, as com- 
pared with other employés. 

It follows from what bas been said that under the order of 
March 27th, hère complained of, the rate of wages paid by the 
receiver is a réduction of not more than 10 per cent, below what 
it was béfore the financial dépression, when business was good. 
In the way aiready explained, many employés bave their incomes 
reduced much more than this, because more men are retained in 
the service than are needed, and they do not ail work fuU time; 
but, for the work which is being done, the receiver is paying but 
10 per cent, less than when times were good. Is such a réduction 
unreasonable? Certainly not, if we hâve regard either to the re- 
ceipts and earnings of the railroad, or to the course of many other 
roads in making similar réductions. The great competitor of the 
Cincinnati Southern Railroad is the Louisville & Nashville road, 
and wages upon that road were reduced in September last, — more 
than six months before the order hère complained of went into 
effect. The receivers of the East Tennessee, Virginia & Georgia 
Eailroad — one of the most extensive Systems in the south — ^also- 
made a 10 per cent réduction in wages in the fall of 1893. The 
Big Four System likewise made a réduction of 10 per cent, about. 
the same time. Other companies hâve been compelled to resort 
to the same economy. 

The condition of the trust and the receipts of the receiver not 
only justify, but require, the réduction. The assets of the Cin- 
cinnati, New Orléans & Texas Pacifie Railway consist solely of 
the equipment and leasehold of the Cincinnati Southern Eailway. 
If the annual rental of $1,000,000 is not paid to the city of Cin- 
cinnati, the leasehold will be forfeited, and the property of the 
lessee Company wUl be wholly sacrificed, because the city has a. 
flrst lien for its rent upon the entire equipment. More than this, 
the city is almost entirely dépendent on the rental to pay the inter- 
est which it owes pn the bonds issued by it to construct the road, 
and a default in the rental will cause grave pecuniary danger to the 
city of Cincinnati, and may seriously impair its crédit. To pay 
the rental, the road must earn over and above its bperating ex- 
penses $83,333.33 per month. In addition to the rental, the lessee 
is obliged, under the lease, to expend a certain amount in perma- 
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nent împroTements of the road. TJp to tMs time the receÎTer has 
paid the rental. In order to do this, ajid to keep up the better- 
ments required by the lease between April 1, 1893, and April, 1894, 
the receiver has been compelled to increase the floating debt of 
the road from |50,000 to |200,000. During the 14 months of the 
receivership, there has been a decrease in gross earnings of |525,- 
000, and in operating expenses of $515,000, as compared with the 
previous 14 months. TMs shows only a decrease in net earnings 
of $9,000, ail told. But, when we examine the decrease in the 
months of April and May of this year, the resuit is startling. In 
April of 1893 the net earnings of the road were $74,143.02, while 
in April of this year they are but $40,700. Considering that $83, 
333.33 is needed each month to pay the rental, the signiflcance of 
this faUing off cannot be misunderstood. In May of 1893. the net 
earnings were $71,206.56, while the net earnings for May of this 
year (with the last week estimated) are $31,600, — a falling off of 
nearly 70 per cent, from the same month last year. It is hardly 
40 per cent, of the amount required for rental. It should be 
noted, too, that the earnings for May were made after the order 
hère complained of went into effect. Can it be said that it is pos- 
sible for the receiver, under thèse circumstances, to increase ex- 
penses by restoring wages to the previous rate? 

But it is argued by the learned counsel for the petitioners that 
the reduced earnings of the employer should hâve no bearing upon 
the proper rate of wages to be paid for labor; that the rate of 
wages is fixed by supply and demand. That, in the long run, the 
price of labor is determined by the law of supply and demand, 
need not be denied, but the opération of this law is set on foot by 
the act of the employer, whose earnings are reduced by loss of 
business, in discharging unnecessary labor, and oiïering less rates 
for the labor he can use. Moreover, the court must take judicial 
notice of the fact that there has been an enormous réduction in 
the demand for labor, with a corresponding increase in the sup- 
ply. Could we hâve any stronger évidence of it than in the fact 
that men in the employ of the receiver wish to divide up the work 
to be done, so that no one of them works fuU time? It is not a 
pleasant duty for either a court or its receiver to cause any hard- 
ship to a large number of men and their familles, and the court 
is personally cognizant of the earnest, zealous, and painstaking 
efforts made by the receiver to avoid the necessity for this réduc- 
tion- At a time more than six monthsi ago, when other roads 
were making a réduction, he declined to do so, and only now, when 
no other course is open to him, has he resorted to it. Every other 
economy possible has been practiced, with the hope that business 
would improve, until now, with a default in the rental and a for- 
feiture of the leasehold staring him in the face, he has been forced 
to it. 

In closing, we should call attention to the attitude which a court 
must assume in the discussion of such a question as this. The 
court cannot and does not undertake to operate a raUroad itself. 
It appoints, as its agent to do so, a man of well-known professionaJ 
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skill and expérience as a railroad laanager. In hîs judgment, the 
court mast necessarily repose a confidence, commensurate with the 
large intereats intrusted to his care. Hearings of this kind may 
be had, and, if the receiver bas made a manifest error or committed 
an abuse of the discrétion intrusted to him, the court wUI correct 
it. But the burden of showing either must, in the nature of things, 
be upon the petitioner. We hâve gone more in détail into the 
complaints at the bar than was necessary in this view, but we 
hâve done it because the investigation was invited by both the 
men and the receiver. Mr. Felton, the présent receiver, has no 
other interest than to serve the court faithfully and fairly in the 
administration of this property. He has no interest whatever in 
the Cincinnati, New Orléans & Texas Pacific Kailway Company. 
His connection with it has been wholly professional. For that rea- 
son he was not deemed disqualified to act as receiver, though he 
had been the company's président. We désire to testify to the 
fldelity, energy, and sihgleness of purpose with which he has dis- 
charged his duties, and the sensé of fairness he has always mani- 
fested in respect to his employés. If the time shall corne when 
the interests of his trust and retuming prosperity permit, we doubt 
not he will be glad to restore wages and work to ail whom this 
order injuriously afPects. 

Our conclusion is that the order of the receiver hère complained 
of was, under the circumstances, not unreasonable, but was neces- 
sary. The pétition to modify the order, is denied. 
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(Circuit Court, N. D. lowa, Cedar Raplds Division. June 14, 1894.) 

L COMMON LAW— APPIilCATIOîT TO MaTTBEB ;WITHIN FeDBBAL JURIfiDICTION. 

Tlie adoption of thé constitution of tlie United States and tlie consé- 
quent création of the national goveminent did not abrogate the common 
law previously existlng; nor did the division provided for by the consti- 
tution, of govemmental powers and duties between the national and state 
governments, deprlve the people of the benefits of the common law; as 
to such matters as thereby were committed to the control of the national 
government, there were applicable the law of nations, the maritime law, 
the principles of equity.and the common law, according to the nature of 
the particular matter, the common law applicable to such matters being 
based on the common law of England, as modified by the surroundings 
of the colonists, and as developed by the growth of our institutions since 
the adoption of the constitution, and the changes in the business habits 
and methods of our people; and the binding force of the principles of this 
common law, as applled to such matters, is not derived from the action 
of the States, and Is no more subject to abrogation or modiflcatloni by state 
législation than are the principles of the law of nations or of the law 
maritime. , 

8. Fbdehal Cotjhts— Applicatioit dp Principles dp Gbnebat, Jdkispkudekcb 
— CoMMOK Law. 

The constitution of the United States and congress, acting in further- 
ance of its provisions, hâve conferred on the suprême court and the other 
courts Inferlor thereto the right and power to enforce the principles of the 
law of nations, of the law maritime, of the System of equity, and of the 
common law, in ail cases comlng wlthin thé jurisdiction of those coui-ts. 
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applylng, In each Instance, the System ■which thc nature of the case de- 
mands; and, as to ail matters of national importance over which para- 
mount législative control is conferred upon congress, the courts of the 
United States hâve the rlght to déclare what are the rules of gênerai 
jurisprudence which control the glven case, and to define the duties and 
obligations of the parties thereto. 

8. Carkiers— Interstate Commbrcb— Application oi" Commoh Law. 

In determinlng the obligations assumed by a common carrier engaged in 
Interstate commerce, the court has the right to apply the rules of the 
common law, unless the same hâve been changed by compétent législative 
action; and, in an action for damages for charging unreasonable rates 
for transportation from one state to another, shipments made before the 
adoption of the Interstate commerce aet are govemed by the common law, 
and those made after the adoption of that act by the common law as 
modifled by the a«t 

4 Courts— CONPLicTiNG State and Fédéral Jdrisdiction— Interstate Com- 
merce. 

The fact that the subject of Interstate commerce is beyond state légis- 
lative control does not ipso facto prevent the courts of the state from 
exercising jurisdlction over cases arising from such commerce. 

5. Same— PoLLowiNG Statb Décisions— Limitation of Actions. 

The conclusion of a state court as to the time when a cause of action 
accrues in case of fraud or concealment, based, not on a construction of 
the state statute, but on the view talien of the rule of the common law, 
is not binding on the United States courts, when caUed on to eonstrue the 
common law and apply its principles to cases arising between citizens of 
différent states. 

6. Limitation of Actions — Fraudulent Concealment. 

Query, whether, in an action at law against a common carrier to re- 
cover the amount of excessive charges for freight made by défendant or 
of the damages caused thereby, the bar of the statute can be avoided by 
showing that défendant fraudulently concealed the fact that lesser rates 
were charged upon like shipments made by others, there t>eing no stat- 
utory exception applicable to such case. 

This was an action by Murray against th.e Chicago & North- 
western KaUway Company to recover damages for alleged unrea- 
sonable rates charged for transportation of freight. Submitted on 
motion and demurrer to amended pétition. 

Eickel & Crocker, for plaintifl. 
Hubbard & Dawley, for défendant. 

SHIRAS, District Judge. In the amended pétition filed in this 
cause it is averred that during the years 1875 to 1887, inclusive, the 
plaintiff was engaged at Belle Plaine, lowa, in the business of buy- 
ing and shipping to Chicago grain, cattle, and hogs, the same being 
shipped in car-load lots over the Une of railway owned and operated 
by the défendant company; that, at the several times when the ship- 
ments were made, the défendant company had posted at its stations, 
including that at Belle Plaine, printed lists containing the tariff 
rates charged by the company for the transportation of freight over 
its line ; that, when plaintiff shipped his stock, he applied to the de- 
fendant and its station agent at Belle Plaine for the lowest freight 
rates charged, and was answered by the défendant and its station 
agent that the posted rates were the lowest and only rates charged 
by the company, no rebates or concessions in any fonn being made 
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therefrom to any oné; tUât thereupon the fdaititiff! shipped his 
stock, and paîd the posted rates therefor; tllat in fact such rep- 
résentations wère false, and werè made to mislead the plaintiff; 
that in fact, as the défendant and its agents well knew, rebates and 
concessions were then being made to other parties who were com- 
petitors in business of the plaintif, to the great injury of plaiutilïj 
that the fact that thèse rebates were allowed to the competitors of 
plaintiflf was Kep't concealèd by the défendant^ and was not diseov- 
ered by the plaintiff nntil Within 18 months previous to the com- 
mencement of this action ; tïxai upon shipments of grain made from 
points West of Belle Plaine to Chicago the défendant charged the 
shippers thereof some |15 per car less than it was then charging 
the plaintiff for shipping the same kind of grain from Belle Plaine 
to Chièago, thus discriminatihg against the plaintiff, and compeUing 
him to pay an excessive and unreasonable rate. To recover the 
damages claimed to hâve been thus caused him, the plaintiff brought 
this action in the superior court of the city of Cedar Rapide, lowa, 
whence it was removed to this court upon the application of the de- 
fendant Company. On part of the défendant, a motion for a more 
spécifie' statement has been filëd, followed by a demurrer, and both 
hâve been submitted to the court. 

The principal point made in the demurrer is that the pétition 
on its face shows that the shipments made from Belle Plaine, lowa, 
to Chicago, Hl., were in the nature of interstate commerce, the rég- 
ulation of whieh is reserved to congress, exclusively, by section 8, 
art. 1, of the constitution of the United States, and that, at the dates 
of the several shipments in the pétition described, there was no act 
of congress .or other law regulating commerce between the several 
States. If I understand correctly the position of the défendant 
Company, it is that, as this action was commenced in the state court, 
this court, upon removal, succeeds only to the jurisdiction which the 
state court might hâve exercised rightfuUy in case no removal had 
been had; that in the state court the action could not be maintained 
for two reasons: First, that as section 8, art. 1, of the constitution of 
the United States confers the right to regulate interstate commerce 
exclusively upon congress, thereby depriving the states of the power 
to legislate touching the same, it foUows that state couris are de- 
prived of ail jurisdiction over cases growing out of interstate com- 
merce; and, second, that there is no common law of the United 
States; that the common law of England has become the common 
law of the several states, in such sensé that each state has its own 
common law; and that the common law of the state of lôwa cannot 
be applied to interstate commerce, in view of the provisions, already 
cited, of the constitution of the United States. Dealing with thèse 
propositions in the reverse order of their statement, is it true that 
the principles of the common law are not in force in the United 
States with respect to such subjects as are placed within the ex- 
clusive control of congress? It wUl not be questioned that, before 
the Révolution, the common law was in force, so far as applicable, 
.in the several colonies then existing. Thus, in U. S. v. Beid, 12. 
How. 361-363, it is said: 
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"The colonlsts who estabUshed the Bngllsh colonies tn this country un- 
•aotibtedlj- brought wlth them the common and statute laws of England, as 
they stood at the time of their émigration, so far as they were applicable to 
the situation and local circumstances of the colony." 

When the constitution of the United States was adopted, it was 
based upon the gênerai principles of the common law, and its cor- 
rect interprétation requires that the several provisions thereof 
shall be read in the light of thèse gênerai principles. The final dis- 
niption of ail political ties between the colonies and the mother 
country did not terminate the existence of the common law in the 
colonies. It came originally into the several colonies, not by force 
of législative enactments to that effect by the parliament of Great 
Britain, and the effect of which might be held to hâve terminated 
when the colonies became independent, but, as is said by Mr. Justice 
Story, speaking for the suprême court in Van Ness v. Pacard, 2 
Pet. 137-144: 

"Our ancestors brought with them Its gênerai principles, and clalmed it 
as their bii-thright; but they brought with them and adopted only that portion 
which was applicable to their situation." 

In Cooley, Const. Lim. 31, it is said: 

"From the fli-st the colouists in America clalmed the beneflt and protection 
•of the common law. In some partlculars, however, the common law, as then 
existlng in England, was not suited to their condition and circumstances in 
the new country, and those partlculars they omltted as it was put in practice 
by them. They also clalmed the beneflt of such statutes as, from time to 
time, had been enacted in modification of this body of raies; and, when the 
difflculties with the home govemment spning up, It was a source of Immense 
moral power to the colonists that they were able to show that the rights they 
clalmed were conferred by the common law, and that the king and parlia- 
ment were seeking to deprive them of the common blrthright of Englishmen. 
* * » whlle colonization contlnued,— that is to say, until the war of the 
Révolution actually commeneed,— thèse décisions were authorlty in the col- 
onies, and the changes made In the common law up to the same perlod were 
operative In America also, if suited to the condition of things hère. The 
opening of the war of the Révolution Is the point of time at which the con- 
tinuons stream of the common law became divlded, and that portion which 
had been adopted in America flowed on by itself, no longer subject to changes 
from across the océan, but llable stlU to be gradually moidified through 
changes in the modes of thought and of business among the people, as well 
as through statutory enactments. The colonies also had législatures of their 
own, by whloh laws had been passed which were in force at the time of the 
séparation, and which remained unaffected thereby. When, therefore, they 
emerged from the colonial condition into that of independence, the laws 
which governed them consisted— First, of the common law of England, so far 
as they had tacltly adopted it, as suited to their condition; second, of the 
statutes of England or of Great Britain, amendatory of the common law, 
which they had In like manner adopted; and, third, of the colonial statutes. 
The flrst and second constituted the American common law, and by this, in 
great part, are rights adjudged and wrongs redressed In the American states 
to this day." 

Thus it appears that, when the constitution of the United States 
was adopted, the gênerai rules of the common -law, in so far as they 
Tvere applicable to the conditions then existing in the colonies, and 
subject to the modifications necessary to adapt them to the uses 
and needs of the people, were recognized and were in force in the 
colonies, and the people thereof were entitled to demand the en- 
>forcement thereof through the judicial tribunal» then existing. 
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The adoption of the constitution did not deprive the people of tlie 
several colonies of the protection and advantages of the common 
law. The constitution itself recognizes the fact of the continued 
existence of the common law, and indeed it is hased upon the prin- 
ciples thereof, and its correct interprétation' requires that its provi- 
sions shall be read and construed in the light thereof. By section 
2, art. 3, of the constitution it is declared that: 

"The jùdfclàl power shall extend to ail cases in law and equlty, arlsing 
nnder thls constitution; the laws of the United States, and treatles made or 
which shall be made, uader their authority; • • * to ail cases of admi- 
ralty and maritime Jurisdiction. • ♦ *" 

In this section we hâve a elear récognition of the existence of the 
several Systems of law, equity, and admiralty. The section does not 
create thesè système, but, recognizing their existence, it déclares the 
extent of fédéral jurisdiction in regard thereto. The rules and prin- 
ciples which form the laws maritime are not created by the con- 
stitution, for, as is. said by Chief Justice Marshall, in Insurance Co. 
V. Ganter, 1 Pet. 511-546: 

"A case in admiralty does not, in fact, arise under the constitution or laws 
of the United States. Thèse cases are as old as navigation itself, and the 
law admiralty and maritime, as It bas existed for âges, is applied by our 
covœts to the cases as they arise." 

In New Jersey Steam Nav. Co. v, Merchants' Bank, 6 How. 344- 
390, it is declared that: 

"By the constitution, the entlre admiralty power of the country is lodged 
In the fédéral judiciary, and congress Intended, by the ninth section, to in- 
vest the district courts with thls power, as courts of original jiu'lsdictlon." 

The constitution does. not create a system of maritime law, nor 
does it enact that the system, as prevailing in England or in Europe, 
shall become the law of the United States; but, recognizing the fact 
that the law maritime was then in force in the colonies, it confers 
the jurisdiction upon the fédéral courts. The same is true of the 
équitable jurisdiction. It is certainly not necessary to cite authori- 
ties in support of the proposition that the constitution of the United 
States neither created nor enacted a system of équitable juris- 
prudence and procédure, but, recognizing the existence of the Sys- 
tem, it conferred upon the courts of the United States jurisdiction 
in equity, maintaining the pre-existing distinction between équita- 
ble and légal remédies. Is it not elear that the same is true in 
regard to the common law? At the time of the adoption of the 
constitution there was in existence in the colonies the system of 
the common law, of equity, and of admiralty. It was not the 
purpose of the constitution to abrogate any one of thèse Sys- 
tems. One of the main objects sought to be accomplished was 
to establish the extent of the législative and judicial powers of 
the national government then being created. Owing to the fact 
that it was not proposed to destroy the state governments then 
existing, but, continuing thèse, to create a national govemment, 
to be paramount and suprême within its limited sphère, it be- 
came a necessity that the extent of the powers of each gov- 
ernment should be defined; and, in a gênerai sensé, it may be 
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said that the plan adopted was to confer upon tlie national gov- 
ernment tke power of control over subjects affecting the country 
or people at large, reserving to the states control over ail that are 
local, or which do not require a uniform System or law for their 
proper régulation. Can it be denied that, at the time of the adop- 
tion of the constitution, the people of the several states possessed 
the rights, and were subject to the duties and obligations, recog- 
nized and enforced by the principles and modes of procédure form- 
ing the separate Systems of law, equity, and admiralty? Is there 
any ground for holding that it was the purpose of the constitution 
to recognize the continuing existence of the Systems of equity and 
admiralty, but to deny the existence of the common law, or to re- 
fuse its récognition? Such a construction of its provisions is clearly 
inadmissible. The principles and modes of procédure of the three 
Systems of law, equity, and admiralty, in force previous to the 
adoption of the constitution, remained in force after its adoption, 
save as to such modification as were created by the provisions of 
the constitution. That this is the true view of the question ap- 
pears, not only from the références found in the constitution, and 
the amendments thereto, to the common law, as a recognized and 
existing System, but in the judieiary act of 1789 the several branches 
of the law, such as the law of nations, the common law, the ad- 
miralty and maritime law, and equity are fully recognized as then 
existing, and the jurisdiction arising under the same is divided 
between the courts created by that act. That the principles of the 
common law hâve always been recognized and enforced in proper 
cases by the courts of the United States is a proposition so plain 
that a citation of the cases is not necessary for its support; yet, 
to show the course of judicial action in this particular, a few of 
the numerous cases to be found in the décisions of the suprême 
court will be quoted from. 

In Cox V. U. S., 6 Pet. 172-204, wherein suit was brought in the 
United States court in Louisiana upon the bond of a navy agent, 
it was held that the bond must be deemed to be a contract per- 
formable at the city of Washington, "and the liability of the par- 
ties must be governed by the rules of the common law." To the 
same effect is the ruling in Duncan v. U. S., 7 Pet 435. In Swift 
V. Tyson, 16 Pet. 1-18, — a case involving the law of negotiable pa- 
per, — the suprême court held that the provisions of the thirty-fourth 
section of the judiciary act of 1789 did not require the courts of 
the United States to foUow the ruling of the state courts upon the 
principles established in the gênerai commercial law, it being said 
by Mr. Justice Story, spealdng for the court, that: 

"We hâve not now the slightest difflculty in holding that this section, upon 
Its true intendment and construction, is strictly limlted to local statutes and 
local usages of the character before stated, and does not extend to contracta 
and other Instruments of a commercial nature, the true Interprétation and 
effect whereof are to be sought, not in the décisions of the local tribunals, 
but In the gênerai principle and doctrines of commercial jurisprudence." 

To thei same effect is the ruling in Oates v. Bank, 100 U. S. 239, 
and Railroad Co. v. National Bank, 102 U. S. 14. In the latter 
case it is said: 
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"The décisions of the New York court, whlch we are asked to follow in 
■determlnlng the rlght of parties under a contract there made, are not in ex- 
position of any law local to ttiat state, but as to thelr rights under tlie gên- 
erai commercial law existlng throughout the Union, excépt where it may 
hâve béai modifled or changea by some local statute. It Is a law not pecul- 
lar to one state, or dépendent upon local authority, but one arlsing ont of 
the usages of the commercial world." 

In Fenn v. Holmes, 21 How. 481-484, it is said: 

"In évery instance in which this court haa expounded the phrases 'proceed- 
ings at common law' and 'proceedlngs In equity,' wlth référence to the exer- 
cise of the judiclal powers of the courts of the United States, they will be 
foimd to hâve interpreted the former as signifying the application of the 
définitions and prlnclples and rules of the common law to the rights and obli- 
gations essentially légal, and the latter as meaning the administration wlth 
référence to équitable, as contradistinguished from légal, rights of the 
■equity law, as deflned and enforced by the court of chancery In Bngland." 

In Èailroad Co. t. Lockwood, 17 Wall. 357, the question of the power 
of a common carrier to exempt himself by contract from the liability 
placed npon him by the common law is discussed at length, and it 
was held that the court was bound to décide the question upon the 
ground of publie policy, and according to the principles of gênerai 
commercial law. 

The case of Kohi v. U. S., 91 U. S. 367, 874^76, presented the 
question whether the United States could exercise the right of emi- 
nent domain for the purpose of condemning land in the city of 
Cincinnati, to be used as a site for a public post office. The right 
was maintained, it being said that: 

"When the power to establlsh post offices and to créa te com-ts within the 
States was conîerred upon the fédéral government, Included In it was au- 
thority to obtaln sites for such offices and for courthouses, and to obtain them 
by such means as were known and appropriate. The right of eminent do- 
main was one of those means, well known when the constitution was adopted, 
ànd employed to obtaln lands for public uses. Its existence, therefore, in 
the grantee of that power, ought not to be questioned. * * * The right 
of eminent domain always was a right at common law. It was not a right 
in equity, nor was it even the créature of a statute. The time of its ex- 
ercise may hâve been preserlbed by statute, but the right itself was superlor 
to any statute. • * • It is dlfflcult, then, to see why a proeeeding 
to take land by virtue of the government's eminent domain, and determln- 
lng the compensation to be made for It, Is not, within the meaning of the 
statute, a suit at common law, when initiated in a court. It is an attempt 
to enforce a légal rlght." 

In Moore v. U. S., 91 U. S. 270, the question was, by what law 
is the court of claims to be governed in respect to the admission 
■of évidence in the hearings had before it? and the suprême court 
held that: 

"In our opinion it must be governed by law; and we know of no System 
flf law by whlch it should be governed other than the common law. That 
Is the System from whlch our Judiclal ideas and légal définitions are derived. 
The language of the constitution and of many acts of congress could not be 
understood wlthout référence to the common law. The great majorlty of con- 
tracts and transactions whlch corne before the court of claims for adjudica- 
tion are permeated, and are to be adjudged, by the prlnclples of the common 
law." 

In Atchison, T. & S. F. E. Co. v. Denver & N. O. E. Co., 110 U. 
S. 667-681, 4 Sup. Ct. 185, it is said: 
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"The Atchîson, Topeka & Saata Fe Ccanpany, as the lessee of the Puebl» 
& Arkansas Valley Eailroad, has the statutory right to establish Its own 
stations, and to regulaté the time and manner in whlch It will carry persons 
and property, and the prlce to be pald therefor. As to ail thèse matters it 
is undoubtedly subject to the power of législative régulation, but, In the ab- 
sence of régulation, it owes only such duties to the public, or to individuals, 
associations, or corporations, as the common law, or some cûstom having 
the force of law, bas established for the government of those in its condition."' 

In Eailroad Co. v. Baugh, 149 U. S. 368, 13 Sup. Ct. 914, was pre- 
sented the question whetlier the engineer and flreman of a loco- 
motive angine are fellow servants, so that the flreman could not 
recover from the railway company damages for injuries caused by 
the négligence of the engineer, there being no statutory enactment 
to that effect in the state of Ohio, wherein the accident happened. 
Under the décisions of the suprême court of Ohio, liability on 
part of the railway company existed; but the suprême court of the 
United States refused to foUow thèse rulings, holding that: 

"The question is essentially one of gênerai law. It does not dépend upon 
any statute. It does not spring from local usage or custom. There is in 
it no rule of property, but it rests upon those considérations of right and jus- 
tice which hâve been gathered into the great body of the rules and princi- 
ples known as the 'common law.' There is no question as to the power of 
the States to legislate and change the rules of the common law in this re- 
spect, as in others; but, in the absence of such législation, the question is 
one determinable only by the gênerai principles of that law." 

Citations of this character from the décisions of the suprême 
court might be continued almost without limit. From them it 
appears, beyond question, that the constitution, the judiciary act 
of 1789, and ail subséquent statutes upon the same subject are 
based upon the gênerai principles of the common law, and that, 
to a large extent, the législative and judicial action of the govern- 
ment would be without support and without meaning if they cannot 
be interpreted in the light of the common law. When the con- 
stitution was adopted, it was not the design of the framers thereof 
to create any new Systems of gênerai law, nor to supplant those 
already in existence. At that time there were in existence and 
in force in the colonies or states, and among the people thereof, 
the law of nations, the law admiralty and maritime, the common 
law, including commercial law, and the system of equity. Upon 
thèse foundations the constitution was erected. The problem sought 
to be solved was not whether the constitution should create or 
enact a law of nations, of admiralty, of equity, or the like, but rather 
how should the executive, législative, and judicial powers and duties 
based upon thèse Systems, and necessary for the proper develop- 
ment and enforcement thereof, be apportioned between the national 
and state goveruments. The principles, duties, and obligations in- 
hering in thèse Systems of law were already in force. ïhe con- 
stitution neither created nor adopted them, but, recognizing the 
fact that they were in fact in existence, and were the possessions 
of the people, it proceeded to apportion the exercise thereof between 
the national and state govemments. The gênerai line of division, 
as already said, is based upon the principle of national control over 
siibjects affecting the country and the people as a whole, and wherein 
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unifonnîty of pule ancl control is désirable, îf not indispensable, 
and oï State. control over subjects of local interests. The result 
was that upon the national government waa conferred, as to some 
subjects, paramount and excIusiTe control; as to others, paramount, 
but not exclusive, control, unless congress by législation éxcluded 
State action; as to others, control concurrent with the states. The 
division thus made is as td the subjects of législative and judicial 
jurisdiction, and not a division of Systems of law. The constitution 
does not place under national control the law of nations and of 
àdmiralty, and under stàte control common law and equity, but 
it divides the subjects of governmental control, and each subject 
carries with It the law or System appropria te thereto. The subjeot- 
matter of deâling with other nations is conferred exclusively upon 
the national government, and of necessity ail questions arising 
under the law of nations and the right tO seek changes in this law 
hy conventions with other governments are committed to the 
national government, The right to regulate foreign commerce is 
conferred exclusively upOn congress, and of necessity that confers 
upon the national législature and judiciary the duty of enforcing 
the law maritime. The right to regulate Interstate commerce is 
conferred exclusively upon congress, and, when it legislates, the 
resulting statute wiU be interpreted with référence to the gênerai 
principles of the common law. In the absence of congressional 
régulation of Interstate commerce, the courts called upon to décide 
cases arising ont of interState commerce must apply the principles 
of the common law. So, also, when called upon to décide cases 
arising out of intrastate commerce, when there is no state statute 
or law applicable thereto, the courts must apply the common law. 
The apportionment of control over foreign, inter and intra state 
commerce, made by the constitution, did not affect the applica- 
bility of the common law thereto. It divided the control over the 
gênerai subject of commerce, and apportioned to the national gov- 
ernment exclusive législative control over foreign and Interstate 
commerce; and this apportionment carried with it the right to 
confer upon the national judiciary jurisdiction over cases involving 
foreign and Interstate commerce, and, in the exercise of this juris- 
diction, the courts are bound by the gênerai principles of the common 
law, save where the same hâve been changed by législative enact- 
ment. . 

To me it seems clear, beyond question, that neither in the con- 
stitution, nor in the statutes enacted by congress, nor in the judg- 
ments of the suprême court of the United States can there be f ound 
any substantial support for the proposition that, since the adoption 
of the constitution, the principles of the common law hâve been 
whoUy abrogated touching such matters as are by that instrument 
placed within the exclusive control of the national government. 
But it is not to be denied that support to the proposition is to be 
found in part of the reasoning employed by Mr. Justice Matthews 
in announcing the opinion of the suprême court in Smith v. Ala- 
baraa, 124 U. S. 465, 8 Sup. Ct. 564. This case came before the 
suprême court upon a writ of error bringing into review a judg- 
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ment of the suprême court of Alabama afflrming a judgment of 
the city court of MobUe in habeas corpus proceedings, and which, 
presented the question whetber a statute of the state of Alabama, 
providing for the examination and licensing engineers engagea 
in operating locomotive angines in that state, was void, as applied 
to engineers running Interstate trains, on the ground that it was 
an attempt to regulate Interstate commerce. The case did not 
in fact involve any question in regard to the common law. The 
judgment of the court was that the statute was passed to secure 
the safety of the public in person and property, and any effect it 
had upon interstate commerce was incidental and remote; and 
the validity of the statute was sustained. In the course of the 
opinion it is pointed out that the laws of the states provide for 
remédies in cases of nonfeasance or misfeasance on part of common 
carriers, and that it had never been held that such laws were void, 
as being unconstitutional régulations by the state of interstate com- 
merce. FoUowing thèse propositions, we flnd it said : 

"But for the provisions on the subject found in the local law of each state, 
there would be no légal obligation on the part of the carrier, -whethep ex 
contractu or ex delicto, to those who employ him; or, if the local law Is held 
not to apply where the carrier is engaged in foreign or interstate commerce, 
then, in the absence of laws passed by congress or presumed to be adopted 
by it, there can be no rule of décision based upon rights and duties supposed 
to grow out of the relation of such carriers to the public or to individuals. 
In other words, if the law of the particular state does not govern that relar 
tlon, and prescribe the rights and duties, which it implies, then there is and 
can be no law that does until congress expressly suppnes It, or Is held by im- 
plication to bave supplied it, in cases within Its jurisdiction over foreign 
and interstate commerce. The failure of congress to legislate can be cop- 
strued only as an intention not to disturb what already exists, and is the 
mode by which it adopts. for cases within the scope of its power, the rule ot 
the state law, which, until displaced, covers the subject. There is no com- 
mon law of the United States, in the sensé of a national customary law, dis- 
tinct from the common law of England, as adopted by the several states, 
each for itself, applied as its Tocal law, and subject to such altérations as 
may be provided by its own statutes. • • * There Is, however, one clear 
exception to the statement that there Is no national common law. The in- 
terprétation of the constitution of the United States is necessarily influenced 
by the fact that its provisions are framed in the language of the Engllsh 
common law, and are to be read In the light of Its history. The code of 
constitutional and statutory construction, which, therefore, is gradually 
formed by the judgments of this court, in the application of the constitution 
and the laws and treaties made In pursuance thereof , bas for its basls so much 
of the common law as may be implied in the subject and constitutes a com- 
mon law, restlng on national authority." 

The meaning to be given to this last sentence quoted from the 
opinion of Mr. Justice Matthews is not at ail clear. If it be true 
that the suprême court, in construing the provisions of the con- 
stitution, and the laws and treaties made in pursuance thereof, 
bas the right to adopt, as the basis of its construction, so much of 
the common law as may be implied in the subject, which proposi- 
tion seems to be aflQrmed, then is it not true that the principles 
of the common law, so far as applicable to the subject-matter, are 
recognized as in force touching matters of national control? It 
is évident that it was présent to the mind of the leamed justice 
whose opinion we are considering that it would not do to hold 
v62F.no.l— 3. 
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tliat the MJare of congress to legislate touching the duties and 
obligations of common carriers engagea in Interstate commerce 
leftthe piiblie without any^ law for its protection, and therefore 
the suggestion is made tàat: 

"The fallure of congress to legislate caa be constmed only as an intention 
not to dlsttirb wliàt already exlsts, and is the mode by which It adopts, for 
cases withln the seope of its power, the rule of the stâte law." 

The rules prevailing ifl the différent states may be variant or 
antagonistic, A delivery of goods ma,y lie made to a coMmon car- 
rier in Galiforiiia, for transportation to !New York. Do the légal 
relations, diitiés, and obligations existing between the shippers 
and carrier Tài^ and change as the shipment passes state bound- 
aries, sp as to accord with the local law of each state through 
which the carrier may choose to take them? Upon such a theory, 
what becomeS of the principle that the exclusive control of foreign 
and interstaté commerce was committed to congress in order ta 
secure a uniform rule tbuchîng the same? I would amend the 
statement of Mr. Justice ilâtthews so that it should read: 

"The fallure of congress to legislate cah be constmed only as an Intention 
not to disturb what already exlsts; and as, at the time of the adoption of 
the constitution, dommon carriers, under the principles of the common law,^ 
were subjeçt to certain duties and obligations, the fallure on the part of con- 
gress to legislate tbereon évinces the législative intent to leave the rules and 
principles of the common law in full force, as controlllng and deflning the 
relations, duties, and obligations of common carriers engaged in interstaté 
commerce." 

It will be fHrther noticed that it is suggested in the opinion that 
it might be implied that congress has supplied a law or rule govern- 
ing foreign and interstaté commerce. Is there not as good ground to 
be found in the provisions of the constitution, and the statutes based 
thereon, for implying the récognition of the principles of the com- 
mon law, as there is for implying the récognition of the law of 
nations, or the maritime law as applied to foreign commerce? Sup- 
pose a merchant or manufacturer residing in the United States 
makes a shipment of goods by land into the dominion of Canada, 
and another shipment of goods to England by sea, in both instances 
the goods being delivered to common carriers for trausportation 
and delivery; would not the duty and obligations resting upon the 
steamship line to which the goods destined for England were de- 
livered be measured by the law maritime? What express provi- 
sion of the constitution or of the statutes of the United States dé- 
clares that shipowners engaged in foreign commerce are subject 
to the law maritime? Has congress ever adopted a code of laws 
declaring what the rules and principles are that are applicable to 
foreign commerce carried on over the high seas or the navigable 
waters of the country? It has adopted spécifie provisions modi- 
fying the gênerai principles of the law, but it has always recog- 
nized the existence of the gênerai system. Can it be contended 
that, in the absence of législation by congress expressly adopting 
the law maritime, foreign shipments upon the océan are without 
légal protection; that, from the acceptance of the goods for trans- 
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portation and delivery, no implied contract is created; that the 
respective rights and" duties of tlie parties are such, and such 
only, as may be created by express contract between the parties? 
Even if an express contract is entered into, by what rules and prin- 
ciples are its provisions to be construed? That the law maritime 
has been in force, and is now in force, in the United States, can- 
not be questioned; and yet it was not created or expressly enacted 
in the constitution or any act of congress. That System of law 
was in existence when the constitution was adopted, and its exist- 
ence is recognized in the constitution, and provision is made for 
«nforcing the same by conferring admiralty jurisdiction upon the 
courts of the United States. From this the inference, and the only 
înference, is that it was not the intent of the constitution to abro- 
gate the then existing maritime law, but, recognizing its exist- 
ence, to provide for its enforcement in ail matters to which it is 
applicable, including foreign commerce. Thei-e is no doubt, there- 
fore, that, as to that part of foreign commerce which is carried 
on through the agency of common carriers upon navigable waters, 
there is a System of law applicable thereto, and courts having 
jurisdiction to enforce the principles of the System. How is it, 
in regard to that part of foreign commerce carried on with neigh- 
boring countries, where the transportation is by land, as in the case 
supposed of a shipment of goods to Canada? It is said that the 
common carrier engagea in foreign commerce cannot be held sub- 
ject to the principles of the common law, because congress has not 
expressly adopted the common law, and therefore it cannot be ap- 
plied to shipments made to foreign countries. Is not the existence 
of the common law as fully recognized in the constitution, and the 
laws of congress based thereon, as is the existence of the law 
maritime? Do not the constitution and the judiciary act confer 
upon the courts of the United States fuU common-law jurisdiction? 
Are not the courts of the United States, therefore, authorized to 
enforce the principles of the law maritime and the common law in 
ail cases to which they are applicable, and which are within the 
jurisdiction of the fédéral courts? Suppose a shipment of goods 
is made from San Francisco, through New York, to England. The 
carrier reçoives the goods to be sent by land to New York, and 
thence by ship to England. No spécial contract is made. This 
shipment is a matter of foreign commerce. When placed on ship- 
board at New York for transportation to England, is there any 
doubt that the law maritime is applicable thereto, and that, if lit- 
igation should arise regarding the océan transportation, the courts 
of the United States would apply the principles of the law mari- 
time thereto? If litigation with the common carrier should arise 
touching the land transportation, would not the courts of the United 
States hâve the right to apply the principles of the common law 
thereto? Upon what fair principle of construction can it be held 
that the constitution so far recognizes the law maritime that it 
must be held to be in force, but that the récognition of the com- 
mon law is not sufiQcient to keep it in. force in matters of national 
concern ? 
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In Swift X- i^^^road Co., 58 Fed. 858, — a case declded by the 
United Stàte^ circuit court for the northem district of Hlinois, — 
it is held thiï^t the law of the state of Hlinois could not be applied 
to contriacts foF shipments of property into other states; that In- 
terstate coBiinerce cannot be controUed by the local law of the 
state, eitherstatutory or commonj that, previous to the epactment 
of the Interstate commerce act by congress, there was no act of 
congress i*egulating Interstate commerce; that the United States 
had never adopted the common law; that, previous to the adop- 
tion of the interstate coijamerce act in 1887, there was therefore 
no law contFoIling the relations of carriers and shippers in regard 
to interstate commerce. If it be true that the principles of the 
common law are not in force in this country in regard to such 
matters as are placed under national control, then it is difficult 
to escape the conclusions r^ached by Judge Grosscup in the case 
just cited; but I cannot concur in the proposition that the prin- 
ciples of the common law hâve no existence in this country, as ap- 
plicable to national affairs, or that thèse principles hâve only a 
local existence, due to their adoption by the several states. It 
is certainly a novel proposition that up to the date of the enact- 
ment of the interstate commerce act, in 1887, ail the foreign and 
interstate commerce of the country was without the pale of law, 
and that there were no légal rules or principles which governed or 
controUed the relations between the shippers or carriers engagea 
in that business; and yet euch seems to be the conclusion in Swift 
V. Railroad Co. In Railway Co. y. Osborne, 3 C. C. A. 347, 52 Fed. 
912, — a case involving the construction of the interstate commerce 
act, — Mr. Justice Brewer, speaking for the court, held : 

"It was the flrst effort of the gênerai govemment to regulate the great trans- 
portation business of the country. That business, though of a quasi public na- 
ture, and therefore subject to a govemmental régulation, haa, as a matter of 
fact, been carrled on by private capital through corporations. The fact that it 
was a public business always prevented the owners of capital invèsted In 
It from charglng, like owners of other property, any priée they saw fit for Its 
use. A reasonable compensation was ail they could exact, and he who felt 
aggrieved by a charge could always Involte the ald of the courts to protect 
hlmself agalnst It." 

Mr. Justice Brewer is hère speaking of the condition of affairs 
before the enactment of the interstate commerce act, and he ex- 
pressly déclares that, prior to that act, common carriers engaged 
in interstate commerce were bound to charge only a reasonable 
compensation, or, in other words, they were subject to the principles 
of the common law. 

It is further argued that it has been repeatedly decided that the 
inaction of congress, up to 1887, in passing any law regarding in- 
terstate commerce, shows that the intent was to leave such com- 
merce free from ail restraint, and therefore common carriers as- 
sumed no common-law liability in undertaking shipments of goods 
from one state to another. The décisions of the suprême court 
in the numerous cases involving the validity of state laws affecting 
foreign and interstate commerce hâve always held that the inaction 
of congress could not be construed to mean that the states were 
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at liberty to legislate in regard to thèse subjects in the absence 
of congressional législation, but that such inaction evidenced that 
it was the intent of congress to leave commerce, foreign and inter- 
state, free from ail législative restrictions. It bas never been held, 
however, that the freedom of commerce meant that those engaged 
in carrying it on were not under légal restraints and obligations 
growing ont of the relations of carriers and shippers. If the theory 
now contended for by the défendant company be correct, then from 
the foundation of the government up to April 4, 1887, when the 
interstate commerce act took efEect, it was open to ail the common 
carriers engaged in foreign or interstate commerce to act as they 
pleased in regard to accepting or refusing freights, in regard to 
the priées they might charge, in regard to the care they should 
exercise, and the speed with which they should transport and de- 
liver the property placed in their charge. What more disastrous 
restraint ujpon the true freedom of foreign and interstate commerce 
could be devised than the adoption of the doctrine that the inac- 
tion of congress left the carriers engaged therein entirely free to 
accept and transport the property of one man or corporation, and 
to refuse to accept the like property of another, or to transport the 
products of one locality, and to refuse to transport those of another; 
to charge an onerous toll upon the property of one, and carry that of 
his neighbor for nothing? Oan it be possible that the transconti- 
nental railways and other fédéral corporations engaged in foreign 
and interstate commerce, in the absence of congressional législa- 
tion, were not under any légal restraints, and that the citizen, in 
his dealings with them, was without légal remèdy or protection? 
In the absence of congressional législation, what law could be ap- 
plied to them, with regard to matters under the exclusive control 
of the national government, except the principles of the common 
law or the law maritime? I cannot yield assent to the broad propo- 
sition that, as to those subjects over which congress is given ex- 
clusive législative control, there is no law in existence if congress 
has not expressly legislated in regard thereto. The true doctrine, 
in my judgment, is that the constitution of the United States, when 
it was adopted, gave fuU récognition to the existing Systems of 
the law of nations, of admiralty and maritime, of the common 
law, and equity. It apportioned to the national government, then 
created, control over certain subjects, exclusive as to some, con- 
current as to others. This apportionment of control over certain 
subjects necessitated the exercise of both législative and judicial 
powers, and provision was made for the former in the création of 
congress, and for the latter in the création of the suprême court, 
and by conferring authority on congress to create other courts. The 
courts thus created were vested with jurisdiction in admiralty 
and at common law and in equity. If there is no common-law 
jurisdiction to be exercised, and no common-law principles to be 
enforced, why create courts for that purpose? But it is said 
in Swift V. Railroad Co., and the same thought is found in other 
cases, that "the courts of the United States hâve had many occa- 
sions to enforce the common law, but in every instance it has been 
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as tfe municipal law of the state by which the subject-matter 
was affected." TMs may be generally, but it is not imiversally, 
true. In Mississippi Mills v. Cohn, 150 U. S. 202, 14 Sup. Ct. 75, 
we find a case wMch was originally brought in a court of the state 
of Louisiana, in which state the civil, and not the common, law is 
in force. The suit was removed into the United States circuit 
court, and was by that court dismissed for want of jurisdiction, 
upon the groiuad that, being a suit in equity, it could not be main- 
tained, becaiise the remedy at law was suiHcient. Hie suprême 
court rerersed the ruling, holding that even if, under the law of 
the state of Louisiana, — that is, the civil law, — the remedy at law 
was sufiScienl; yet that fact would not defeat the jurisdiction in 
equity of the fédéral court, for the reason "that the inquiry, rather, 
is whether, by the principles of common law and equity, as dis- 
tinguished and deflned in this and the mother country at the time 
of the adoption of the constitution of the United States, the relief 
hère sought was one obtainable in a court of law, or one which only 
a court of equity was fuUy compétent to give." In this ruling the 
suprême court was certainly not enforcing the municipal law of 
the state of Louisiana. If courts of the United States can only 
recognize and enforce the principles of the common law when the 
same form part of the municipal law of the state, how cornes it 
that the suprême court directed the circuit court in Louisiana to 
apply the principles of the common law and of equity, as they ex- 
isted when the constitution was adopted, to the décision of the ques- 
tion of jurisdiction arising in that case? Suppose a state should 
enact that ail questions of title to realty should be triable only in a 
court of equity, and in accordance with the principles of equity; 
would that enactment confer upon the courts of the United States 
the same jurisdiction, and thtis permit a question of strict légal title 
to be tried in equity in the courts of thé United States, if, according 
to the principles of thé common law in force when the constitution 
was adopted, an action in ejectment would afford an ample remedy? 
Glearly, the fédéral court could in such case entertain only the 
common-law action, and in so doing it would be acting under and 
enforcing the principles of the common law, not the municipal 
law of the state, for it would be disregarding that, but the common 
law brought by our ancestors from the mother country. 

Perhaps the most forcible illustration of the fact that the govern- 
ment of the United States dœs recognize and enforce the prin- 
ciples of the common law with regard to subjects whoUy within 
national control, and not as part of the municipal law of any state, 
is found in connection with the organization and proceedings of 
the court of claims. This court is not a court in and for the district 
of Columbia, nor is it a court of any district or circuit. It has 
jurisdiction over cases arising in any of the states or territories. 
It has jurisdiction to hear and détermine cases against the United 
States. Of ail the courts in the Union, it is the one dealing with 
matters of national concem, arising under the constitution and 
laws of the United States, and not iinder the local law of the 
several states. The form of procédure is statutory, supplemented 
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by raies of its own adoption. As to this court thus ôrganized, and 
clotlied with a jurisdiction wholly national in its character, the 
express ruling of the suprême court is to the effect that the gên- 
erai law controlling its action is the common law. To repeat a 
quotation already made from the opinion of the suprême court in 
Moore v. TJ. S., 91 U. S. 270, in regard to the court of claims: 

"In our opinion, it must be governed by law; and weknow of no System 
of law by which it should be governed other tlian tlie common law. * » * 
ïhe great majority of contracts and transactions which come before the court 
of claims for adjudication are permeated and are to be adjudged by the prin- 
ciples of the common law." 

To the same effect is the ruling in U. S. v. Oark, 96 U. S. 37, and 
there are no décisions to the contrary. There is no act of congress 
which adopts the common law as the rule of action for the court 
of claims. The reasons which déclare the common law to be the 
System governing its action apply equally to the other courts of 
the United States. By the provisions of the act of congress of 
March 3, 1887, concurrent jurisdiction with the court of claims is 
conferred upon the district and circuit courts of the United States. 
Many of the claims against the United States arise out of implied 
contracts; that is, the facts are such that, according to the prin- 
ciples of the common law, an obligation to pay for the use of prop- 
erty is implied, in the absence of an express contract. Thus, in 
U. 's. V. Palmer, 128 U. S. 262, 9 Sup. Ct. 104, the judgment of the 
court of claims awarding to Palmer the sum of $2,256.75 as a rea- 
sonable comi>ensation for the use, by the government, of certain 
patented military equipments, was sustained by the suprême court, 
it being said that "we think an implied contract for compensation 
fairly arose under the license to use, and the actual use, little or 
much, that ensued thereon." In this case there was no express 
agreement for compensation nor for the amount thereof. Apply- 
ing the principles of the common law to the facts, the court of 
claims held that the law would imply a contract to pay a reason- 
able compensation, and the suprême court afflrmed the judgment. 
Had Palmer brought the suit in a circuit court of the United States 
instead of in the court of claims, is it possible he would hâve been 
defeated on the ground that the local law of the state did not 
apply, and that the common law could not be invoked in a circuit 
court of the United States, and therefore there was no law appli- 
cable to the situation in the absence of an express contract? The 
right of recovery in such cases is not dépendent upon the court in 
which the action may be brought, but upon the question of the prin- 
ciples of law — that is, the System of law — which are applicable to 
the situation, and which define the rights and obligations of the 
parties. Under the principles of the common law, as the same 
existed at the time of the séparation between the colonies and 
Great Britain, common carriers of goods assumed certain duties 
and obligations to their patrons. The adoption of the constitution 
of the United States certainly did not change the relation exist- 
ing between the carrier and the public, nor in any way affect the 
obligations assumed by the carrier. The constitution conferred 
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législative control orer foreîgn and Interstate commerce upon con- 
gress, resemng to the several states législative control over intra- 
state commerce. This division of législative control did not, how- 
ever, abrogate the commonJaw principle then in force. Thus, in 
Boy ce v. Anderson, 2 Pet. 150, the question presented was whether 
the strict rule of the common law in regard to liabUity for goods 
lest could be applied in the case of slaves; and it was held that 
it would not be applied, as slaves were human beings having a vo- 
lition of their own; but it was held that "the ancient rule that 
the carrier is liable only for ordinary neglect still applies to them." 
In determining the rights of the parties in this case, the suprême 
court, speaking by Marshall, G. J., relied upon the common law 
for its guidance. In Bank of Kentucky v. Adams Exp. Co., 93 U. 
S. 17é, the question arose as to the liability of the express company 
for, certain packages of money sent from New Orléans, La., to 
LouisvUle, Ky., and which were destroyed by flre while in transit, 
the bills of lading containing stipulations in respect to the liabil- 
ity of the company. It will be noticed that the shipment was from 
one state to another, and therefore was of the nature of Interstate 
commerce. In the course of the opinion it is said: 

"tVe hâve already remarked that the défendants were common carriers. 
* * * Having taken up the occupation, its flxed légal charaeter cotild not 
be thrown off by any déclaration or stipulation that they should not be con- 
sidered siich carriers. The duty of a common carrier is to transport and 
deliver saîely. He is made, by law, an Insurer against ail f ailure to perform 
this duty, except such f ailure as may be caused by the public enemy, or by 
what is denominated the 'act of God.' • • * The exception or restriction 
to the common-law liability Introduced into the bills of lading glven by the 
défendants. * * *" 

Thus we hâve the express déclaration that a common carrier en- 
gaged in interstate commerce is subject to the common-law Uabil- 
ity pertaining to his occupation. Many other cases of like im- 
port are to be found in the Suprême Court Eeports, in which it is 
assumed that the principles of the common law are applicable to 
common carriers engagea in foreign or interstate commerce; and 
I can see no good reason for holding that the duties and obliga- 
tions imposed upon a common carrier by the common law are not 
operative when he undertakes the transportation of property from 
state to state. It is said in argument that the obligations im- 
posed upon common carriers are largely based upon considérations 
of public policy; that each state détermines for itself what its 
public policy demands; and that the courts of the United States 
can recognize and enforce only the public policy of the state. There 
is a public policy of the nation as well as that of the several states. 
As to ail such matters as are reserved to the states, and are there- 
fore without the plane of national control, it may well be that it 
is for each state to détermine what public policy dictâtes with re- 
gard thereto. The rule of the common law is that no one can 
lawfuUy do that which is injurions to the public, or which con- 
flicts with the prevailing sentiment or interest of the community. 
In determining whether a given act or course of conduct is injuri 
ous to the public interests, regard must be had to the circumstances. 
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That whict the public interests may demand in one locality may 
not be suited to the interests of another locality. There are many 
matters of a local nature wbich. it is for each state to régulais 
and control for itself, either by législation, or by judicial décla- 
rations of the results derivable from the application of common- 
law principles to the existing surroundings. On the other hand, 
there are many matters which afleet the entire country, which are 
therefore of national importance, and which mnst be dealt with 
accordingly. In deciding légal questions arising out of the latter 
class of cases, courts are not conflned to the inquiry whether the 
particular state in which the court may be sitting, has an estab- 
lished public policy touching the subject-matter, but they will ap- 
ply the recognized principles of gênerai jurisprudence, to wlt, the 
principles of the common law, or of the law of nations, or of the law 
maritime, as the nature of the particular case may demand. Thus, 
in Oscanyan v. Arms Co., 103 U. S. 261, the suprême court held 
that a contract entered into between a consul gênerai of the Otto- 
man goremment residing at New York, and a company engaged 
in supplying arms, whereby the former was to be paid a commis- 
sion upon ail contracts secured through his aid was void, even . 
though it might be valid in Turkey, it being said: 

"But admitting thîs to be otherwise, and that the Turkish govemment was 
willing that its officers should take commissions on contracts obtained for it 
by thelr Influence, that is no reason why the courts of the United States 
should enforce them. Contracts permissible by other countries are not en- 
forceable in our country if they contravene our laws, our morality, or our 
policy." 

The variety of cases in which this doctrine is applied may be seen 
by référence to Marshall v. Railroad Co., 16 How. 314; Tool Co. 
T. Norris, 2 Wall. 45; Trist v. Child, 21 WaU. 441; Meguire v. Cor- 
wine, 101 U. S. 108; Texas v. White, 7 Wall. 700; Hanauer v. 
Doane, 12 Wall. 342; Thomas v. aty of Eichmond, Id. 349; Wood- 
stock Iron Co. v. Eichmond & D. Extension Co., 129 U. S. 643, 9 
Sup. et 402. In thèse cases, and others of similar import, the 
suprême court does not base the rulings upon the local law of 
any state, for in the majority of the cases the question arose in 
connection with matters outside the plane of state control. Thus, 
in Trist v. Child, supra, a bill in equity was flled to enforce an 
agreement for serrices rendered in getting through congress a bill 
for payment to Trist of a rémunération for his services to the 
United States in negotiating the treaty of Guadalupe Hidalgo with 
Mexico. Mr. Justice Swayne, speaking for the court, declared that : 

"It is a rule of the common law, of universal application, that where a con- 
tract, express or implied, is talnted with either of the vices last named as to 
the considération on the thing done, no alleged right founded upon it can be 
enforced in a court of justice." 

Applying this rule of the common law to the facts of the case, 
the agreement sought to be enforced was held void. 

The conclusion I reaeh upon this subject is that at the time of the 
séparation of the colonies from the mother country, and at the time 
of the adoption of the constitution, there was in existence a com- 
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mon l^^iWf, dfirifed from tl^e common law of England, and modifled to 
suit the BUEPCMindings of the people; that the adoption of the consti- 
tution aijd conséquent création of the national government did not 
abrogate this common law; that the division of governmental pow- 
ers and dutiea between the; national and state governments provid- 
ed for in the constitution did not deprive the people who f ormed 
the constitution of the beneflts of the common law; that, as to such 
matters aa were by the constitution committed to the control of 
the national government, there were applicable thereto the law of 
nations, the maritime law, the principles of equity, and the common 
law, according to the nature of the particular matter; that, to 
secure the enforcement of thèse several Systems when applicable, 
the constitution and congress, acting in furtherance of its provisions, 
hâve creàtgd the suprême court of the United States and the other 
courts inferior, thereto, and hâve conferred upon thèse courts the 
right and power to enforce the principles of the law of nations, of 
the law maritime, of the system of equity, and of the common law 
in ail cas^s coçiing within the jurisdiction of the fédéral courts, 
applying, i|^ each instance, the system which the nature of the case 
demanda; that, as to ail matters of national importance over which 
paramount législative control is conferred upon congress, the courts 
of the United States (the suprême court being the anal arbiter) 
hâve the right to déclare what are the rules deducible from the prin- 
ciples of gênerai jurisprudence which control the given case, and 
to definé the duties and obligations of the parties thereto; that 
the common law now applicable to matters committed to the control 
of the national government is based upon the common law of Eng- 
land, as modiûed by the surroundings of the colonists, and as de- 
veloped by the growth of our institutions since the adoption of the 
constitution, and the changes in the business habits and methods 
of our people; that the binoing force of the principles of this common 
law, as applied to matters affecting the en tire people, and placed 
under the control of the national government, is not derived from 
the action of the states, and is no more subject to abrogation or 
modification by state législation than are the principles of the law 
of nations or of the law maritime. The transactions out of which 
the présent controversy arises pertain to Interstate commerce. The 
défendant cônipany, when engaged in transporting the grain and 
cattle of plaintiff from lowa to Chicago, 111., was acting as a common 
carrier of property, and assumed ail the duties and obligations per- 
taining to that occupation. In determining the obligations assumed 
by a common carrier engaged in Interstate commerce, the court 
has the right to apply therules of the common law, unless the same 
hâve been changed by compétent législative action, and therefore, 
in the présent case, ail shipments made before the adoption of the 
Interstate commerce act are govemed by the common law, and those 
made since the adoption of that act by the common law as modifled 
by that act. 

A further point is made in support of the demurrer, to the eflfect 
that this court succeeds only to the jurisdiction of the state court 
in which thé action was originally brought, and that state courts 
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have no jurisdiction over cases arising out of interstate commerce, 
the argument being that, as the state cannot legislate touching 
interstate commerce, the state courts are without power to dé- 
termine cases of the like character. This position is not well taken. 
The limitations upon the législative power of the nation and of 
the sôveral states do not necessarily apply to the Judicial branches 
of the national and state gOTernments. The législature of a state 
cannot abrogate or modify any of the provisions of the fédéral con- 
stitution nor of the acts of congress touching matters within con- 
gressional control, but the courts of the state, in the absence of a 
prohibitory provision in the fédéral constitution or acts of congress, 
hâve full jurisdiction over cases arising under the constitution and 
laws of the United States. The courts of the states are constantly 
called upon to hear and décide cases arising under the fédéral con- 
stitution and laws, just as the courts of the United States are called 
upon to hear and décide cases arising under the law of the state, 
when the adverse parties are citizens of différent states. The duty 
of the courts is to explain, apply, and enforce the existing law in 
the particular cases brought before them. If the law applicable 
to a given case is of fédéral origin, the législature of a state cannot 
abrogate or change it, but the courts of the state may apply and 
enforce it; and hence the fact that a given subject, like interstate 
commerce, is beyond state législative control, does not, ipso facto, 
prevent the courts of the state from exercising jurisdiction over 
cases which grow out of this commerce. Had this action remained 
in the state court in which it was originally brought, that court 
would hâve had jurisdiction to hear and détermine the issues be- 
tween the parties, because congress has not enacted that jurisdiction 
over cases of this character is conflned exclusively to the courts 
of the United States, and therefore the jurisdiction of the state 
court was full and complète. 

The demurrer also présents the question of the statute of limita- 
tions, it being claimed that, under the provisions of the statute 
of lowa, ail right of action is barred in flve years from the date 
of the shipments on which it is claimed unjust charges were made. 
The pétition contains flve counts. In each the real ground of com- 
plaint is that the défendant company charged plaintifl unjust, 
excessive, and unreasonable rates upon the shipments made by 
Mm. It is averred that the défendant company was performing 
the same service for other parties at less rates, thus discriminat- 
ing against the plaintiff ; but, a» I constnie the counts of the péti- 
tion, the averments of 'discrimination are made as évidence in 
support of the charge that the rates exacted of the plaintifl were 
excessive and unreasonable. The action was commenced on the 
25th day of August, 1892, and on part of the défendant it is claimed 
that the statute bars the suit as to ail shipments made prior to 
August 25, 1887. In the pétition it is charged that the unreason- 
able rates were exacted during the years from 1875 to 1891, both 
inclusive, it being further averred that, from time to tùne, plain- 
tiff, when about to make shipments, made inquiry of the station 
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agent of the défendant at Belle Plaine for the lowest rates, and 
was assured by such agent that the published rates were the low- 
est given; that no secret rebates or commissions were allowed to 
other parties; that the rate demanded of plaintiff was the same, 
and as favorable, as that demanded df ail others making like ship- 
ments; that thèse représentations were in fact false; that the 
défendant company was giving other shippers rebates and conces- 
sions, keepihg the fact secret, which ainoxmted to $25 per car; that 
plaintiff, relying npon the assurances made Mm, paid the rates 
demanded, which were in fact excessive, and greater than those 
paid by other shippers, and that plaintiff did not discover the 
fact that rebates had been allowed. others until within a year last 
past. There can be no dotibt that whatever cause of action exists 
in favor of thé plaintiff, by reason of the charge of excessive or 
unreasonable rates, accrued to him as each shipment was made. 
If the facts are- as is alleged in the pétition, then, upon the pay- 
"ment by plaintiff of the excessive charges upon each shipment, 
a right of action accrued to the plaintiff for the recovery of the 
damages thus caused him, which was then as full and complète 
as it is at the présent time. The ordinary rule is that the statute 
begins to run when the right of action is completed. Does the 
case fall within any exception to this rule? The provision of the 
statute applicable to the case is the gênerai one, to wit, "and ail 
other actions not otherwise provided for in this respect, within 
flve years." Section 2529, Code lowa. By section 2530, Id., it 
is declared that "in actions for relief on the ground of fraud or 
mistake, and in actions for trespass to property, the cause of 
action shall not be deemed to hâve accrued until the fraud, mis- 
take or trespass complained of shall hâve been discovered by the 
party aggrieved;" but it is settled that this statutory exception 
is not applicable to cases of the character of that now under con- 
sidération. District Tp. v. French, 40 lowa, 601; Carrier v, Eail- 
way Co., 79 lowa, 80, 44 N. W. 203. It is, however, claimed by 
plaintiff that, under the principles of the common law, it will not 
be held that the cause of action has accrued until actual discovery 
of the fraud or concealràent has been had. In District Tp, v. 
French, supra, thei suprême court of lowa held that where a treas- 
tirer of the district, by false and fraudulent entries upon his books, 
concealed the fact of a misappropriation of a sum of money com- 
ing into his hands, the statute did not begin to run untU discovery 
of the fraud thus practiced. In Carrier v. Railway Co., supra, the 
suprême court of lowa held the cominon-law exception applicable 
in an action of a simdar character to that now before the coart, 
upon the authority of District Tp. v. French; stating, however, 
that, "if the question was before us for the flrst time, we might 
hesitate to déclare the rule announced in District Tp. v. French." 
The conclusion reached in Carrier v. Eailway Co. is foUowed ànd 
afBrmed in Cook v. Eailway Co., 81 lowa, 551, 46 N. W. 1080. Thèse 
décisions are based, not upon a construction of the provisions of 
the lowa statute, but upon the viewtherein taken of the rule of 
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the common law; and the conclusion reaclied is not, therefore, 
binding upon tlie courts of the United States when they are called 
upon to construe tlie common law, and apply its principles to cases 
arising between eitizens of différent states. Eailroad Co. v. Baugh, 
149 U. S. 368, 13 Sup. Ct. 914. 

As already stated, this action is not based upon the fraudulent 
représentations made. It is not an action in the nature of trespass 
on the case or of deceit, according to the common-law form of pro- 
cédure, and based upon the false assertions or représentations, 
and for the recovery of the damages caused thereby, but rather 
in the nature of an action for money had and received to recover 
back the alleged excessive part or portion of the rates charged 
and paid. A right of recovery would be established by proof show- 
ing that the plaintîff had been compelled to pay an unreasonable 
rate, even though it might appear that the plaintilï knew at the 
time that the rate was unreasonable, for a shipper may be so cir- 
cumstanced that he is compelled to ship, and cannot exercise an 
option to ship or not; and, if he cannot ship except by paying 
the unreasonable charge, he may do so, and may then sue to re- 
cover back the excess wrongly exacted from him. Robertson v. 
Frank Bros. Co., 132 U. S. 17, 23, 10 Sup. Ct. 5. Where the action 
is not founded upon the alleged fraud or concealment, but is in 
the nature of an action for money had and received, the decided 
cases are not in accord upon the question whether concealment of 
the fact of an excessive charge will prevent the running of the 
statute. Where a party seeks relief on the ground of fraud, either 
in the nature of a proceeding in equity for the purpose of canceling 
the transaction, and restoring the parties to their original posi- 
tion and rights, or by means of an action at law for the damages, 
there is certainly strong ground for holding that the same prin- 
ciple should be applied to either form of action, and that the statute 
should not be held to apply except from the discovery of the fraud 
which constitutes the basis of the action; and this is the conclu- 
sion of the suprême court in Bailey v. Glover, 21 Wall, 342. The 
form of the action is not, therefore, the determinative considéra- 
tion, but the question is whether, in an action at law to recover 
the amount of the excessive charges made by défendant, or of the 
damages caused thereby, the bar of the statute can be avoided by 
showing that the défendant fraudulently concealed the fact that 
lesser rates were charged upon like shipments of property made by 
other parties. TechnicaHy, the action is not based upon the fraudu- 
lent concealment of the fact that rebates were allowed other par- 
ties, but upon the fact that unreasonable rates were exacted of 
the plaintiff. No case décisive of this question in this court has 
been eited by counsel. Other cases of like character are pending 
in the court, and the expense of trying the same upon the facts will 
be great. In view of this fact I deem it most désirable that the 
question of the applicability of the statute of limitations should 
be ânally settled before further expense is made in thèse cases, 
and, as the question presented by the demurrer can be readily 
presented to the court of appeals at small cost, and with little 
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delay, I shall sustain the demurrer on the question of tlie statut© 
of limitations, to tJie end that the parties may secure a ruling 
from tlie court of appeals upon the questions involved before in- 
curring the expansé necessarily attending a jury trial. 



ANDEKSON v. LOUISVILLB & N. B. CO. 

(Circuit Court, D. Kentucky. Jtme 4, 1894.) 

1. CrviL RiaHTB — Discrimination aqainst Nbgroes — Sbpabatb Iîailroad 
Cars, 

Act Ky. May 24, 1892, requlrlng separate cars to be fumished for white 
and coloced passengers on ralli-oads of the state, but prohlbiting any dis- 
crimination in the Quallty, convenlence, or accommodations In the cars set 
apart for each, does not contravene the fourteenth amendment of the 
United States constitution, whlch secures equality of rights, not tlie joint 
and (Jommon enjoyment of rights. 

S. Interstate Commerce— Rksulation et States. 

But as the language of the act Is so comprehensive as to embrace ail 
passengers, whether their passage commences and ends within the state 
or otherwise, Its provisions divlding them into classes according to color 
violate the Interstate commerce clause of the United States constitution, 
and render the en tire act invalid. 

This was an action by Anderson against the LouisvUle & Nash- 
ville Eailroad Company for damages for éjection from défendant'» 
trains. Défendant demurred to plaintiff's pétition. 

John Feland & Son and J. H. Lott, for plaintiff. 

Wilbur P. Browder and Beuben A. Miller, for défendant 

BAEB, District Judge. The plaintiff, who is a colored man and 
a citizen and résident of the state of Indiana, sues the défendant, 
the Louisville & Nàshville Kailroad Company, a Kentuoky corpora- 
tion, whiçh is operating, as a common carrier, a railway between 
St. Louis, Mo., and Nashville, Tenn., and several other railways 
in the state of Kentucky, for an alleged wrongful act in putting him 
and his wifè off of its trains on two separate occasions. He allèges 
that he and hig wife, who desired to go from Evansville, Ind., to 
MadisouTillè, Ky., purchased, at Evansville, two fuU flrst-class rail- 
road tickets on defendant's road from Evansville to Madisonville, 
and then entered the defendant's car, at Evansville, usually desig- 
nated the ladies' car, where they had a right to be, and that this 
right was recognized by the conductor of the train by taking up 
their tickets and exchanging them for the usual conductor's check. 
He allèges that they remained seated in said car undisturbed so 
long as the train was without the state of Kentucky, but, when 
the train came into that state, said conductor required of plaintiff 
and his wife to give up their seats in said car, and go into a com- 
partment in a car immediately in front, which had been set apart 
for colored persons exçlusively. He alleged that he and his wife 
refused to occupy said compartnient, and thereupon said conductor 
wrongfully refused to carry them further on said train, and put 
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them off, without right and against theîr consent. In tte second 
paragraph the plaintiff allèges that on another occasion he and his 
wife pnrchased over defendant's railroad two fuU first-class tickets 
from Henderson, Ky., to Madisonville, in same state, and that they 
entered the defendant's train, and seated theinselves in the car 
designated for white persons exclusîvely, and that afterwards the 
conductor of the train took up their tickets and exchanged them 
for the usual conductor's checks, and then reqnired that they should 
give up their said seats, and go into a compartment of a car which 
was and had been designated for colored persons exclusively; 
but that plaintiff and his wife refused to go into said compartment, 
and thereupon said conductor refused to carry them any further, 
and wrongfully put them off said train at Eobard's Station, which 
was 30 miles distant from Madisonville, the place of his destina- 
tion. The défendant has demurred to both of thèse paragraphs 
of plaintiff's pétition, and thus raises the question of the constitu- 
tionality of an act of the Kentucky législature entitled "An act 
to regulate the travel or transportation of the white and colored 
passengers on the railroads of this state," approved May 24, 1892. 
The Ist, 2d, 3d, 5th, 6th, and 7th, sections of that statute are as 
follows: 

"Section 1. Any railroad company or corporation, person or persons, running 
or otherwise operatlng railroad cars, or coacbes by steam or otherwise, on any 
railroad Une or track within thls state, and ail railroad companies, person 
or persons, doing business in this state, whether upon Unes of railroads owned 
In part or wUole, or leased by them; and aU railroad companies, person or 
persons, operating railroad Unes that may hereafter be built imder existing 
charters, or charters that may hereafter be granted In this state; and ail 
foreign corporations, companies, person or persons organized under charters 
granted or that may hereafter be granted by any other state; who may be 
now, or may hereafter be engaged in running or operatlng any of the rail- 
roads of thls state, elther in part or in whole, either in their own name or 
"that of others, are bereby reqnired to fumish separate coaches or cars for the 
travel or transportation of the white and colored passengers on their re- 
spective Unes of railroads. Each compartment of a coach divided by a good 
and substantial wooden partition, with a door therein, shall be deemed a , 
separate coach, within the meaning of this act, and each separate coach or 
compartment shall bear In some conspicuous place, appropriate words in 
plain letters, Indicatlng the race for which it Is set apart 

"Sec. 2. That the railroad companies, person or persons, shaU make no dif- 
férence or discrimination, in the quality, convenience or accommodations in 
the cars or coaches, or partitions, set apart for white and colored passengers. 

"Sec. 3. That any raUroad company or companies, that shall faU, refuse, or 
neglect to comply with the provisions of sections 1 and 2 of this act, shall 
be deemed gullty of a misdemeanor, and upon indictment and conviction 
thereof shaU be flned not less than five hundred, nor more than fifteen hun- 
dred dollars for each offense." 

"Sec. 5. The conductors or managers on ail railroads shall hâve power, 
and are hereby reqnired, to asslgn to each white or colored passenger his or 
her respective car or coach or compartment; and should any passenger refuse 
to occupy the car, coach or compartment to which he or she may be as- 
slgned by the conductor or manager said conductor or manager shaU hâve the 
right to refuse to carry such passenger on his train, and may put such pas- 
-senger off the train; and for such refusai, and puttlng off the train, neither 
the manager, conductor nor railroad company shaU be Uable for damages in 
any cotirt 

"Sec. 6. That any conductor or manager on any railroad, who shall faU or 
^refuse to carry ont tho provisions of section 5 of this act, shall, upon conVio- 
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non, be flnea not less than flfty nor more than one hundred dollars for each 
offense. ' 

"Sec. 7. The provisions of tlils act shall not apply to employés of rallroads, 
or pa-sons employed as nurses, or offlcers in charge of prisoners." 

This statute makes no discrimination in favor of white passen- 
gers, since any discrimination in thé quality, convenience, or accom- 
modations in tke cars and compartments set apart for white and 
colored passengers is proliibited. It may be that some of the raîl- 
road companies of this state fail to provide equal accommoda- 
tions for its colored passengers as they provide for white passen- 
gers, but this différence is not authorized by this statute, but pro- 
hibited. The fourteenth amendment to the constitution of the 
United States prohibits discrimination by a state bepause of race 
or previous condition of servitude, and, indeed, secures to ail of 
its citizens certain fundamental rights as against state action, but 
it does not secure the joint and common enjoyment of such rights. 
It is the equality of right whiçh is secured, and not the joint and 
common enjoyment of such right. Civil Rights Cases, 109 U. S. 
3, 3 Sup.Ct. 18; U. S. v. Buntin, 10 Fed. 730; Claybrook v. Owens- 
boro, 16 Fed. 297. 

The next inquiry is whether this statute is in violation of the 
commerce clause of the constitution of the United States, which 
gives congress the exclusive right to "regulate commerce with for- 
eign nations, and among the several States." Const. art. 1, § 8. If 
this statute be construed to inclùde the internai commerce of the 
state of Kentucky, and not to apply to Interstate commerce, it is 
a proper exercise of the police power of the state, and is consti- 
tutional, as has been settled in the case of Louisville, etc., E. Co. 
V. Mississippi, 133 U. S. 587, 10 Sup. Ot. 348. See, also, Railroad 
Commission Cases, 116 U. S. 307, 6 Sup. Ct 334, 348, 349, 388, 391, 
1191. The case of Louisville, etc., R. Co. v. Mississippi came to 
the suprême court upon the question whether or not the railroad 
Company Was obliged, under the requirements of the statute of 
the state of Mississippi, to furnish separate cars or compartments 
for colored passengers whose passage commencée and ended in 
the state, and a majority of the court did not attempt to décide 
whether the statute would hâve been constitutional if it had ap- 
plied to Interstate coinmerce. There was, however, a dissent by 
Justices Harlan and Bradley, because they considered that statute 
as an attempt to regulate interstate commerce. The Kentucky 
statute has never been construed by the court of appeals of the 
state, and we must détermine whether it includes interstate com- 
merce as well as internai commerce. The title of the act is to reg- 
ulate the travel or transportation of white and colored passengers 
on the railroads of this state, and in terms it applies to ail compa- 
nies, corporations, or persons operating railroads, by steam or other- 
wise, within the state, and to ail conductors of trains thus oper- 
ated; and it requires ail such conductors, under penalty of a fine, 
to assign to each white and colored passenger his or her respective 
car or compartment. This language is so broad and comprehen- 
sive that we conclude it must embrace ail passeiigers, whether their 
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passage commences and ends in the state of Kentucky, or com- 
mences in a foreign country or another state of this Union, and 
ends elsewliere than in this state. The act seems to divide ail 
persons traveling on railroads in this state, without regard to the 
place whence they came or whither they go, into classes, and that 
on the color line; ail white passengers being in one class, and ail 
other passengers in another. If this be the correct construction 
of the act, the question as to the constitutionality of the entire 
act arises, as the court cannot separate one part of the act from 
another, and leave the constitutional part valid and enforceable. 
Where the provisions of an act are distinct and separate, and the 
court can détermine by construction the constitutional parts of an 
act from the unconstitutional parts, and can présume the législature 
would hâve enacted the constitutional part of the act without the 
unconstitutional part, it may déclare a part of an act unconstitu- 
tional and the other enforceable; but this cannot be done with 
this act. Baldwin v. Franks, 120 U. S. 678, 7 Sup. Ct. 656, 763, and 
cases cited. 

The transportation of passengers is commerce, and the régula- 
tion of commerce "with foreign nations and among the several 
States" is exclusively in congress; yet there are many state laws 
that incidentally affeet foreign and interstate commerce which hâve 
been held constitutional. The suprême court has declined to at- 
tempt to lay down a definite rule by which may be determined 
what is a régulation of foreign and interstate commerce, and how 
far the several states may legislate upon the subject. It is often 
most dilficult to détermine the line of demarkation which séparâtes 
the power of congress from that of state législatures, but we think 
the principle which détermines the case under considération has 
been decided by the suprême court in HaU v. De Cuir, 95 U. S. 
485. In that case the Louisiana statute, as the state court con- 
strued it, forbade common carriers of passengers to separate the 
passengers carried by them on accounj; of race or color while in 
their charge in that state, and authorized a recovery of exemplary 
as well as actual damages by any passenger who was thus sep- 
arated without his or her consent. The suprême court held 
the act unconstitutional as affecting foreign and interstate com- 
merce, although De Cuir, who was a woman of color, took passage 
upon the steamer Govemor Allen at New Orléans to Hermitage, 
which was a landing within the state of Louisiana. She was re- 
fused accommodations, on account of her color, in a cabin of the 
boat specially set apart for white persons, and brought suit there- 
for, and recovered damages in the state court. CMef Justice Waite 
said: 

"If each state was at liberty to regulate the conduct of carriers whlle within 
its jurisdiction, the confusion liliely to follow conld not but be productive of 
great inconvenience and unnecessary hardship. Each state could provide for 
its own passengers, and regulate the transportation of its own freight, regard- 
less of the interests of others. Nay, more, it could prescribe rules by which the 
carrier must be governed within the state in respect to passengers and property 
brought from without. On one side of the river or its tribtftaries he might 
be required to observe one set of rules, and on the other another. Commerce 

v.62F.no.] — 4 
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caBnot floTjiish In the mldst of such embarrassments. No carrier of pa» 
sengers cari conduct hls business wlth satisfaction to himself, or corafort t» 
those employlng him, if on one slde of a state Ilne hls passengers, both white 
and colored, must be permltted to occupy tbe same cabln, and on the other be 
kepf peparate. Unlformlty in the régulations by whleh he Is to be goyerned 
from oile end to the other of hls route is a necessity in his business, and, to se- 
curftit, QOiigress, which Is ûntrammeled by state Unes, bas beén Invested wlth 
tlj© exclusive législative power of determining tchat such régulations shall be. 
If ^is statute can be enforced against those engagèd in Interstate commerce, 
It Bià^ be as well against those engaged In forelgn; and the master of a ship 
clearing from Nev? Orléans for Iiiverpool, havlng passengers on board, would 
be compelled to carry ail, white and colored, in the same cabln during his 
passage down the river, or be subject to an action for damages, 'exemplary 
as wel! as actual,' by any one who felt himself aggrleved because he had been 
excluded on account of his color." 

, Neither this language nor décision has been modified or changea 
by the court in Louisville, etc., E. Co. y. Mississippi, 133 U. S, 587, 
10 Sup. et 848. The court in that case, after quoting a part of 
the opinion in Hall v. De Cuir, said: 

"So the décision was by Its terms carefully limlted to those cases in which 
. the law practlcally Interfered wlth Interstate commerce. Obvlously, whether 
Interstate passengers of one race should. In any portion of their journey, be 
compelled to share their cabin accommodations wlth passengers of another 
race, was a question of Interstate commerce, and to be determined by con- 
gress aloiie.' In thls case thé suprême court of Mississippi beld that the 
statute applled solely to commerce wlthin the state; and that construction, 
being the construction of the statute of the state by Its highest court, must 
be accepted as concluslve hère. If It be a matter respecting wholly com- 
merce wlthin à state, then, obvlously, there Is no violation of the commerce 
clause of tlie fédéral constitution. Counsel for plalntlff in error strenuously In- 
slsts that 1$ dpes affect and regulate Interstate commerce, but thls construc- 
tion cannot be malntained." 

It cannot be doubted that under thîs latter décision the state 
of Kentucfey could constitutionally pass a law which would require 
separate cbi» or compartments for white and colored passengers 
when their travel commetiees and ends in the state. See, also, 
Wabash, etc., Ry. Co. v. Hlinois, 7 Sup. Ct. 4; Louisville, etc., Ry. 
Co. V. State, 66 Miss. 662, 6 South. 203; State v. Judge, 44 La. 
Ann. 770, 11 South. 74; Ex parte Plessy, 45 La, Ann. 80, 11 South. 
948. The trend of récent cases in the suprême court has been 
to fully sustaiii the doctrine of the exclusiveness of the power of 
congress oVer Interstate and foreign commerce. Thus in the 
case of Wabash, etc., Ry. Co. v. Illinois, 118 U. S. 557, 7 Sup. Ct. 
4 the court held unconstitntional a statute of Dlinois which enacted 
that if any raîlroad corporation shall charge, coUect, or receive for 
the transportation of any passenger or freight of any description 
npon its railroad, for any distance withln the state, the same or a 
greater amonnt of toll or compensation than is at the same time 
charged, collected, or received for the transportation in the same 
direction of aûy pasSenger or like quantity of freight of the same 
clasB over a greater distance of the same road, ail such discriminat- 
ing rates, charges, collections, or receipts, whether made directly 
or by means of rebate, drawback, or other shift or évasion, shaU 
be deemed àjid tsken against any suc^ railroad corporation as 
prima facie évidence of unjust discrimination, which was pro- 
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hibited under penalty by the act. In Robbins v. Taxing Dist., 120 
U. S. 489, 7 Sup. et. 592, the court held an act of Tennessee uncon- 
stitutional that required that drummers and ail persons not having 
a regular licensed bouse of business in the taxing district of Shelby 
county, offering for sale or selling goods, wares, or merchandise 
therein by sample, shaU pay to the county trustée the sum of $10 
per week, or $25 per month, for such privilège. This was because 
it applied to persons soliciting the sale of goods on behalf of indi- 
viduals and flrms doing business in another state, and so far was 
a régulation of commerce among the states. In the case of Minne- 
sota V. Barber, 136 U. S. 313, 10 Sup. Ct 862, the court held a 
statute of Minnesota wMch required, as a condition of sales in 
that state of fresh beef, veal, mutton, lamb, or pork, for human 
food, that the animais from which such méats are taken shaH hâve 
been inspected in that state before being slaughtered, unconstitu- 
tional and void as an interférence with Interstate commerce. And 
again, in the case of Crutcher v. Kentucky, 141 U. S. 47, 11 Sup. 
Ct. 851, the court held an act of the Kentucky législature which 
provided that the agent of an express company not incorporated 
by that state should not carry on business in the state without 
flrst obtaining a license from the state, and that he coiild not ob- 
tain such license until he satisfied the auditor of the state that the 
company he represented had an actual capital of at least $150,000, 
was unconstitutional and void. The court said in that case: 

"But the main argument in support of the décision of the court of appeals 
is that the act in question is essentially a régulation made in the fair exercise 
of the police power of the state. But it does not f oUow that everything which 
the législature of a state may deem essential for good order of society and 
the well-being of its citizens can he set up against the exclusive power of 
congress to régula te the opérations of foreign and Interstate commerce. We 
hâve latély expressly decided in the case of Leisy v. Hardin, 135 TJ. S. 100, 10 
Sup. Ct. 681, that a state law prohihiting the sale of intoxicating liquors is 
void when it cornes in conflict with the express or implied régulation of Inter- 
state commerce, by congress declaring the trafflc in such liquors as articles of 
merchandise between the states shall be free." 

Thèse and other cases show that the suprême court has had occa- 
sion and has given the subject of this exclusive power of congress 
to regulate foreign and Interstate commerce much considération, 
and has insisted upon the exclusiveness of this power even as 
against the exercise of the police power by the several states of 
this Union. Whether or not a régulation of the défendant com- 
pany that there should be separate cars or compartments for white 
and colored passengers, and the passengers be thus separated, is 
proper and reasonable, cannot arise on tkis demurrer, as there is 
nothing in the record showing any régulation or rule by the com- 
pany. The (jiiestion of the reasonableness of such a régulation 
of the company can only arise when the régulation is shown to 
hâve been made by the company. Eailroad Co. v. Williams, 55 
m. 185. The defendant's demurrer to the pétition must be over- 
niled, and it is so ordered. 
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UNITED STATES V. VAN LBUVBN (flfteen cases). 

(District Court, N. D. lowa, B. D. June 4, 1894.) 

Nos. 3,404, 3,495, 3,498, 3,499, 3,501, 3,502, 3,504, 3,507, 3,520, and 3,526-3,531. 

1. ExcBSSrvB Fées in Pension Cases— Indictment — Rbquisitbs. 

In an indictment under the act of July 4, 1884, § 3, for demandlng and 
recelvlng compensation for prosecutlng a pension claim before snch clalm 
Is allowed, it Is unnecessary to aver that the amount so received was in 
excéss of the sum legally chargeable, or to négative the existence of a 
contract in regard to the fées. 

2. Saue. 

An indictment for vlolatlng the statute régula tlng fées for prosecutlng 
pension and bounty land clalms (Act July 4, 1884) need not aver that 
the applicant for a pension had been in the militaiy or naval service of 
the. United States. 

8. Same. 

An Indictment charglng the recelpt of a fee exceedlng $10 for prose- 
cutlng ah application for an increase of pension because of an Increase 
of disability need not négative the existence of a contract; for under the 
act of July 4, 1884, It was unlawful to recel ve, even by contract, a fee 
exceedlng $10. 

4 Constitutional Law— Régulation of Contbacts— Pbes in Pension Cases. 
Congress bas constltutional power to regulate the amounts whlch clalm- 
ants under the pension laws may contract to pay to thelr sollcltors, even 
though both parties are citizens of the same state. 

Thèse were indictments against (ïeorge M. Van Leuven for de- 
manding or accepting excessive fées for prosecuting pension claims, 
contrary to the act of July 4, 1884. Défendant demurred to the 
varions indictments. 

Cato Sells, U. S. Atty., and M. D. O'Connell, for the United States. 
John Day Smith, for défendant 

SHIRAS, District Judge. It will probably aid in arriving at a 
clear understanding of the questions presented by the demurrers 
to the indictments to briefly state the provisions of the statutes 
regulating the matter of the fées legally chargeable by attorneys 
acting for persons applying for pensions. 

By section 3 of the act of July 4, 1884 (23 Stat. 98), section 4785 
of the Revised Statutes is re-enacted and amended So as to read 
as foUoWs: 

"No agent or attorney or other person shall demand or receive any other 
compensation for bis services in prosecutlng a claim for pension or bouuty 
land, tban such as the commlssloner of pensions shall direct to be paid to him, 
not exceedlng twenty-âve dollars; nor shall such agent, attorney or other 
person démànd or receive such compensation in whole or In part, untll such 
pension or bounty land clalm shall be allowed, * * *." 

By section 4 of thls act, section 4786 of the Kevised Statutes 
is amendçd; and, as amended, it pçovides for the flling with the 
commissioner of pensions of duplicaté articles of agreement, setting 
forth any contract existing between the attorney and claimant 
in regard to the fee to be paid ; it being provided that if no agrée 
ment is ûled with the commissioner the fee to be paid shall be 
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$10, and no more. And by section 6 it is declared that "the com- 
missioner shall hâve power subject to review by the secretary, 
to reject or refuse to recognize any contract for fées hereln pro- 
vided for, -whenever it shall be made to appear that any undue 
advantage has been taken of the claimant in respect to such con- 
tract;" it being also further provided that "any agent or attomey 
or other person instrumental in prosecuting any claims for pension 
or bounty land, who shall directly or indirectly contract for, de- 
mand or receive or retain any greater compensation for hls services 
or instrumentality, in prosecuting a claim for pension or bounty 
land than is herein provided, or for payment thereof at any other 
time or in any other manner than is herein provided, * * » 
shall be deemed guilty of a misdemeanor." It is also provided in 
this act that "no greater fee than ten dollars shall be demanded, 
received or allowed in any claim for pension or bounty land granted 
by spécial act of congress, nor in any claim for increase of pension 
on account of the increase of the disabUity for which the pension 
has been allowed." By the provisions of the act of March 3, 1891 (26 
Stat. 1081), the compensation for services rendered in securing 
an increase of pension on account of the increase of disabilitj for 
which the original pension was granted is reduced to two dollars; 
it being, however, provided "that the foregoing provisions in rela- 
tion to fées of agents or attomeya shall not apply to any case 
now pending where there is an existing lawful contract express 
or implied." 

Thus we find that for the protection of pension claimants the 
statutes of the United States regulate the matter of the fées to 
be paid to agents, attorneys, and others instrumental in prose- 
cuting claims, in two important particulars: First, as to the 
amount legally chargeable; second, as to the time of payment. 
Upon the question of the amount, the law is, and has been since 
the adoption of the act of July 4, 1884, that lie agent or attomey 
shall be entitled to such compensation as the commissioner shall 
direct to be paid him, not exceeding $25; that the agent or attor- 
ney, by a contract fairly entered into, and duly executed in the 
présence of, and certified by, some offlcer compétent to administer 
oaths, may agrée with the claimant as to the fee to be paid him, 
not exceeding the sum of |25, and upon this agreement being flled 
with the commissioner the sum agreed upon may be paid by the 
commissioner, in accordance with the provisions of sections 4768 
and 4769 of the Eevised Statutes; that if no agreement thus exe- 
cuted is flled with the commissioner the fee shall be $10, and no 
more, and since the adoption of the act of March 3, 1891, the fee 
for service in procuring an increase of pension for an increase 
of the original disabUity is the sum of |2, and no more. Therefore, 
any agent, attorney, or other person who, since the 4th day of July, 
1884, has demanded or received for services in and about securing 
an original pension, or increase thereof, for another, a sum in 
excess of $25, or who since that date has demanded or received 
for services în and about securing an original pension, or increase 
thereof, for another, a sum in excess of |10, unless the same has 
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been demanded or receireâ io accordance with a contract executeff" 
and flled with the cqmmissioner of pensions as provided for in sec- 
tion 4 of the act of July 4, 1884, or who since that date, and pre- 
vious to March 3, 1891, has demanded or received for services in 
and about securing an increase of pension for another, on acconnt 
of the increase of the disability for which the pension was originally 
ajûwed, a sum in excess of f 10, or who, since the adoption of the 
act of March 3, 1891, for services of the eharacter last mentioned, 
has demanded or received a sum in excess of $2 for such service, 
has thereby violated the provisions of the law, has been guilty 
of a misdemeanor, and is liable to the punishment by the statute 
provided. 

Upon ihe question of the terms of payment of légal fées the 
statutes are explicit. By the provisions of section S of the act of 
July 4, 1884, amending section 4785 of the Eevised Statutes, it 
is declared . that the agent, attorney, or other person must not de- 
mand or reieeive compensation, in whole or in part, for the services 
by him repdered, until the pension shall be allowed; and by sec- 
tion 4 of the act it is made a misdemeanor to contract for, de- 
mand, or receive payment of the compensation at any other time 
or in any other manner than that provided for in the other por- 
tions of the act. Thus an agent, attorney, or other person render- 
ing services in aid of the procurement of a pension, or the increase 
thereof, may be guilty of a misdemeanor by directly or indirectly 
contracting for, demanding, receiving, or retaining a compensa- 
tion in excess of the légal amount, or he may be guilty of a misde- 
meanor by contracting for, demanding, or receiving his compensa- 
tion befojce the allowance of the pension, or in a manner other than 
that provided in the statute. 

Indictments to the number of 13 hâve been found against the 
défendant, George M. Van Leuven, charging him with violation of 
the statutes, in that in some instances he demanded and received 
payment pf compensation for services rendered, as agent or attor- 
ney, in procuring pensions, or an increase thereof, before the pen- 
sion or increase waa allowed, and in other instances he demanded 
and received sums in excess of the légal amount. 

To thèse indictments gênerai demurrers are interposed, and in 
support thereof it is urged that the several indictments are lack- 
ing in the averment of the facts essential to sustain a conviction. 
Touching indictments in cases Nos. 3,494, 3,495, 3,498, 3,499, 3,501,. 
3,502, firstcount 3,504, 3,507, 3,520, 3,526, 3,527, 3,528, 3,529, 3,530, and 
8,531, which charge the receiving payment of compensation before 
the allowance of the pension touching which the services were 
rendered, I thiiik aU the necessary facts are properly and sufll- 
ciently set forth, and that the défendant is thereby fully informed 
of the charge which be, is required to meet. In regard to this class 
of cases, it is ftpt necessary to aver or show that the amount re- 
ceived by tté défendant is in excess of the amount which might 
be lawftûly demanded or received by the défendant, for the charge 
is not that an unlawful amount was received, but that the amount, 
whether excessive or not, was received at an unlawful time. The- 
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fact, therefore, of the existence of a contract in regard to the fées 
to be paid, is wholly immaterial on the question of the time of 
payment. It is net necessary, therefore, to négative the existence 
of a contract, in order to make eut a charge of receiving payment 
at an nnlawful time, because the parties cannot, by contract, malie 
lawful, payments made to the agent or attomey before the allow- 
ance of the pension in the given case. 

In some of thèse indictments, it is not averred that the party 
on whose behalf application for a pension was made had been in 
the military or naval service of the United States; and excep- 
tion is taken thereto on the ground that, to constitute a violation 
of the statute, it must be averred and be proven that the appli- 
cant had been in fact in the military or' naval service. The statute 
doea not so provide in express terms, nor can such a requirement 
be implied from the language of the statute, as applied to the sub- 
ject-matter. The protection of the statute is thrown about ail appli- 
cants for pensions, even though they may fail in proving that they 
had been in the military or naval service, within the meaning of 
the pension laws. The sections of the statute restricting the fées 
legally demandable by agents or attorneys hâve a double purpose, — 
the one being the protection of the applicant; the other, the pro- 
tection of the government against fraudulent claims, vi'hich might 
be greatly multiplied if no restrictions in regard to the amount 
or time of payment of fées were provided. It would greatly narrow 
the real purpose of the statute if we should read into the same 
the restriction that its provisions are applicable only in cases 
wherein a soldier or sailor who had actually been in service was 
the applicant. "Whenever an agent or attorney undertakes to ren- 
der service in aid of an application for a pension, or for an increase 
thereof, he then comes within the purview of the statute, and must 
act within its provisions. 

The second count in indictment 3,502 and indictments 3,504 and 
3,507 are based upon the charge of receiving excessive fées for 
services rendered in connection with applications for an increase 
of pension by reason of an increase of the disabUity for which the 
original pension was granted. The sums charged to hâve been 
received in each of the cases named in thèse indictments exceed 
in each instance the sum of $10. Thèse payments could not, under 
any circumstances, hâve been legally contracted for. It is charged 
in each case that the payment was received at dates subséquent 
to March 3, 1891; and hence it is argued that it should be shown 
whether there was or was not a contract in existence in regard to 
the fées, in order to show whether the proviso in the act of March 
3, 1891, is applicable or not. That proviso is to the eiïect that the 
réduction of the fee from ten to two dollars for services in con- 
nection with an increase of pension shall not apply to any case 
pending, wherein there is an existing, lawful contract, express or 
implied. If the law were such that at the time the payments in 
question were made the parties might hâve lawfuUy contracted 
for the payment of the sums received, then it might weU be that 
the indictments should contain an averment showing the nonex- 
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istçncè of such contract; Ibat the law is iiow> and was se at tlie 
dat0 of tàe payments in question, that under no circumstances 
conid fthe parties, by contract, lawf ully agrée to payment in excess 
of $10. The averments in the indictments are sufQcient, without 
any statements negativing the existence of contracts, to show 
conclusively that the réception of the sums chargea to hâve been 
received by the defejidant was in each case a violation of the stat- 
ute, and that is aU that is necessary. 

The next contention on behalf of the défendant is that thèse acts 
of congress for the régulation of contracts in regard to the fées to 
be paid for services in connection with pension matters between 
the parties — they being citizens of the same state — are unconsti- 
tutional, the argument being that the United States government 
is one possessing only enumerated powers, ail others being reserved 
to the States; that the right to restrict the gênerai power to con- 
tract possessed by the citizen belongs to the state; that the money 
paid by the claimants to the défendant was part of their own 
money, and not part of any pension payment received from the 
United States, and henfee the claimants could pay it, If they so 
desired, to the agent or attomey. It cannot be questioned that the 
gênerai subject of the payment of pensions to persons who are, 
or hâve been, in the service of the United States is one within 
the powers conferred upon the fédéral government. Of necessity, 
the régulation of the mode to be foUowed in applying for a pension 
belongs to the government of the United States. The pensioners 
are deemed to be récipients of the bounty of the gênerai govern- 
ment, and the extent to which congress has gone in legislating 
for the protection of pensioners is fuUy set forth by Mr. Justice 
Olifford, spealiing for the suprême court, in U. S. v. Hall, 98 U, S. 
343, wherein it was held that congress had the power to provide 
for the punishment of a guardian who should embezzle pension 
money paid to him for his wards. Persons acting as agents or 
attorneys in regard to pension claims are governed by strict rules 
adopted by the pension office, and when they seek the privilège 
of practicing in that office they become subject to ail the statutory 
and ofQce rules regulating the business they engage in. It has 
never been doubted that congress can regulate the fées demandable 
by the clerks or marshals of the courts of the United States for 
services rendered the individual citizen in the prosecution of claims 
in the courts, although» such claims may be whoUy private in their 
nature, and not be part of the public bounty, as in the case with 
pensions. The right of congress to regulate the amounts demand- 
able of pensioners or pension claimants for services rendered in 
connection with the procurement of pensions, or an increase thereof, 
has two substantial grounds of support, to wit, the necessity of 
protecting the citizens who are seeking the bounty of government 
from ail imposition and extortipn, and the necessity of protecting 
the government against false, fictîtious, or greatly magnifled claims, 
worked up by agents who hâve contracted for, or expect to get, 
a large share of the claim that may be allowed. The right of con- 
gress to legislate on this subject seems to me clear, beyond question. 
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Pinding no substantial merit in any of tte objections urged 
against the validity of the indictments in the cases now under con- 
sidération, tlie demurrers thereto are overruled. 



UNITED STATES V. KESSEL (three cases). 

(District Court, N. D. lowa, B. D. June 4, 1894.) 

Nos. 3,512, 3,513, and 3,517. 

1. ViOLA-TiON op Pension Laws— Bribert — Indictmbnt. 

A member of a board of examining surgeons is a person acting in tie- 
half of the United States in an oiflcial capacity, under the pension of9.ce, 
which is an office of the government within the meaning of Rev. St. | 
5501; and hence such member is subject to indictment under that section 
for recelving a bribe. 

2, Sahe. 

An indictment under Eev. St. | 5501, charging that défendant, a mem- 
ber of a Iward of surgeons, did unlawfully asli a "gratuity, the nature of 
which is uniinown," with intent to hâve his officiai action influenced, is 
bad, in that it fails to sufficiently inform défendant of what he is to 
meet in évidence. 

Tliese were indictments under the i)ension laws against George 
Kessel for accepting bribes to influence his officiai action as a mem- 
ber of a board of examining surgeons. Défendant demurred to the 
indictments. 

Cato Sells, U. S. Dist Atty., and M. D. O'Connell, for the United 
States. 
Lyon & Lenehan, H. T. Eeed, and W. H. Barker, for défendant 

SHIEAS, District Judge. The indictments in cases Nos. 3,512, 
3,513, and 3,517 are based upon the provision of section 5501 of the 
Eevised Statutes; and in cases Nos. 3,512 and 3,513 it is charged 
that the défendant, Kessel, did Imowingly and unlawfully receive 
from the person named the sum of $10, with the intent to hâve his 
oflicial décision influenced in a matter pending before him, he 
being a person acting on behalf of the United States government 
in an officiai function, as a member of a board of surgeons duly 
organized at Cresco, Howard county, lowa, by the commissioner of 
pensions, which board and the défendant, as a member thereof, were 
acting under the authority of the office of the United States com- 
missioner of pensions, and charged with the duty of examining per- 
sons prosecuting claims for pensions, or increase thereof, who 
might be ordered by the commissioner to appear before them, and 
to malîe a certiflcate and report of the results of such examination 
to the commissioner; it being also averred that the person from 
whom the money was received had a claim for pension pending, 
and had been ordered to appear before the board of surgeons for 
examination by the commissioner of pensions, and did so appear. 
The objections urged, that a member of a board of surgeons is not 
a person acting under any ofilcial capacity, and that the pension 
office is not an "office of the government," within the meaning of 
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section 550ï,.haTe already beea passed upon in the cases just de- 
cided, and need no further attention. Tlie indictments in cases 
3,512 and 3,513 are suflScient in fonn and substance, and charge 
offenses within the meaning of section 5501, and the demurrers 
thereto are overruled. 

In case No. 3,517 it is chargea that the défendant did knowingly 
and uniawfully ask a gratuity, the nature of which is unknown to 
the grand JlVqrs, with intent to h3,Te his oiacial action influenced. 
Section 5501 provides for the pïïnislunent of every offlcer or per- 
son, acting on behalf of thè United States, "who asks, accepts, or 
receives any money, or any contract, promise, undertaking, obliga- 
tion, gratuity, or security, for the payment of money, or for the 
delivery Or , CQiivèyance of anythihg of value, with intent," etc. 
The question arises whether the word "gratuity" is not limited 
by the words, "for the payment of money, or for the delivery or 
conveyance of anything of value," just the same as are the preceding 
and succi^eding words in the sentence. Under this section it 
would not be sufflcient to charge in an indictment that the de- 
fendant had asked a contract or a promise or an undertak- 
ing or an obligation, the nature of which was to the grand jury 
unknown. The indictment must show that the contract 
or promise or undertaking is for the payment of money, or for 
the delivery or conveyance of something of value; and I do 
not well see how any other construction can be applied to the 
word "gratuity," as it is used in this section. But, even if it were 
permissible to separate the word f rom the others in the sentence, 
I do not think the indictment would be held to be suflBcient, in that 
it does not charge the nature of the gratuity, and the défendant is 
not informed of what he is to meet in évidence. It is not charged 
that the défendant asked a gratuity of money or of property, or of 
anything of value. Certainly, to secure a conviction under this 
section, it would hâve to bè shown in the évidence that the défend- 
ant had asked a gift of something of value, or otherwise he would 
not hâve solieited a gratuity. The averment in the indictment is 
that the défendant asked a gratuity, the nature of which is to the 
grand jury unknown ; and therefore it is not charged that the de- 
fendant asked a gratuity of money or of property, or of anything of 
any value whatever. If the asking in a given case was such as to 
leave it doubtful what was asked for, it might be charged in one 
count that it was a gratuity of money ; in another, a gratuity of 
property; andj in another, a gratuity of something of value. And 
if the trial jury, from the mode of asking and the entire évidence, 
were satisfied that the défendant intended to ask either money, or 
some kind of property, or something of value, it might be that the 
indictment qonld be sustained, and a conviction could be had on some 
oneof thecotots. Butwhenall that ischarged is that thedefendant 
asked a gratility, of an unknown nature, I do not think sufiScient 
is averred to bring the case within the section on which it is based, 
and the demurrer thereto must be, therefore, sustained. 
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UNITED STATES v. KESSEL (seven cases). 

(District Court, N. D. lowa, E. D. June 4, 1894.) 

Nos. 3,511, 3,514, 3,515, 3,518, 3,520, 3,521, and 3,536. 

1. Violation of Pension Laws — Indictment. 

An indictment under Bev. St § 5421, averrlng in substance tliat de- 
fendant transmitted to the commissioner of pensions a falsely altered 
certiflcate made by the board of surgeons in relation to a claim for pen- 
sion of a named person, is bad, in that it fails to sliow tliat sucli certifl- 
cate was transmitted in support of , or in relation to, any specifled accoimt 
or claim pending in a named department, bureau, or office. 

^. Same. 

An indictment under Bev. St § 5421, merely charging, in the words of 
the statute, that défendant, with intent to defraud the United States, dld 
utter and publish as true a certain falsely altered certiflcate of the boai'd 
of surgeons, in the matter of the pension claim of a person named, is 
fatally defective, in that it fails to show how or tô whom the certiflcate 
was published, or that it was published to obtain, or aid in obtaining, 
money from the United States, or could resuit in defrauding the United 
States. 

Thèse were indictments charging George Kessel with violating 
the pension laws. Défendant demurred to the indictments. 

Cato SeUs, U. S. Dist Atty., and M. D. O'Connell, for the United 
States. 

Lyon & Lënehan, H. T. Eeed, and W. H. Barker, for défendant 

SHIRAS, District Judge. By section 5421 of the Eevised Stat- 
utes, it is declared that "every person • • • who transmits to, 
or présents at, or causes or procures to be transmitted to, or pre- 
sented at, any office or offlcer of the govemment of the United 
States, any certiflcate, receipt, or other writing, in support of, or 
in relation to, any account or claim, with intent to defraud the 
United States, knowing the same to be false, altered, forged or 
counterfeited, shall be imprisoned," etc. By the indictments flled 
in cases Nos. 3,511, 3,514, 3,515, 3,520, 3,521, and 3,536, the de- 
fendant herein is charged with violations of this section. Within 
the meaning of this section, I hold that the commissioner of pen- 
sions is an offlcer of the United States; that the pension oflGice is 
an office of the govemment; that a claim or application for a 
pension, or for an increase thereof, is a claim againat the United 
States; that the flnding or report of a surgeon, or board of sur- 
geons, of the resuit of an examination of an applicant for a pen- 
sion, is a certiflcate or writing in relation to a claim; and that 
the transmitting or présentation of such a report or writing to the 
-commissioner of pensions, in relation to a pension claim, knowing 
the same to be false, altered, forged, or counterfeited, with the 
intent to defraud the United States, is a violation of the statute; 
and the contentions of défendant to the contrary of thèse propo- 
sitions are overruled. 

A more serions question arises upon the objection made that the 
indictment failed to aver that the altered reports were transmitted 
to tlie commissioner of pensions in support of, or in relation to, a 
pending claim. 
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Thîs avennent is wanting, and it se«ms to me to be a fatal omis- 
sion. It is well settled that ail the éléments necessary to constltute 
the complète offense must be afflnnatively and directly chargea, 
it not being sufiScient that thèse éléments, or any one of them, 
might be inferred from the récitals in the indictment U. S. v. 
Cacll, 105 U. S. 611; Pettibone T. U. S., 148 U. S. 197, 13 Sup. Ot 
542. Thèse indictments, in substance, charge that the défendant 
transmitted to the commissioner of pensions a falsely altered 
certificate, made by the board of surgeons, in relation to a claim 
for pension of a named person. The ayerment is that the certiflcate 
was made in relation to a claim, but it is not averred that it was 
transmitted in suppoi^ of or in relation to a pending claim of A. 
B. The section on which thèse indictments are based is aimed at 
efforts to defraud the United States by transmitting, or procuring 
to be transmitted or presented, any false, altered, forged, or coun- 
terfeited deed, power of attorney, order, certiflcate, receipt, or 
other writing in support of or in relation to any account or claim 
against the United States, the party transmitting or presenting 
the sapie knowing it to be false, altered, forged, or counterfeited. 
To make out a case under the section, it must appear that there 
is an account or claim against the United States, and that in sup- 
port thèreof, or in relation thereto, the défendant knowingly trans- 
mitted, or procured to be transmitted or presented, a false, altered, 
forged, or counterfeited deed, etc. If a person knowingly trans- 
mitted a false or altered deed or other writing, but did not do so in 
support of or in relation to some existing account or claim, how 
could the United States be defrauded? Turthermore, the défendant 
is entitled to be rnformed, in adTance of the trial, of ail the essential 
facts expected to be alleged against him, in order that he may be 
prepared to meet the same. Thèse indictments do not inform 
him touching the account or claim in regard to which the govem- 
ment charges that the altered certificates were forwarded, nor in 
what department, bureau, ofSce, or other place they are pending. 
Under the direct averments in the indictments, it might be that 
the altered certificates were forwarded in relation to a claim of the 
board of surgeons; If each indictment charged that the altered 
certificate was transmitted to the commissioner ot pensions in rela- 
tion to any existing or pending claim for pension of A. B., then 
the défendant is informed in relation thereto, and may be prepared 
to show that no such claim is pending or exists, or that the cer- 
tiflcate was not forwarded in relation to that claim. 

For thèse reasons the demurrers to the first and second counts 
of the indictment in case No. 3,511, and to the indictments in cases 
Nos. 3,514, 3,515, 3,520, 3,521, and 3,536, must be sustained. 

The third count in the indictment in case No. 3,511 charges that 
the défendant, with intent to defraud the United States, did utter 
and publish as true a certain falsely altered certificate of the board 
of surgeons of Howard county, lowa, in the matter of the pension 
claim of one Theron F. Anchmoody. The indictment uses the lan- 
guage of that portion of section 5421 upon which it is based, but 
it does not aver how or to whom the certiflcate was uttered or pub- 
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lished, nor that it was uttered or published to obtaîn, or aid any other 
person in obtainmg, any money from the United States, or any one 
else. It is simply averred that the défendant, knowing its falsity, 
did ntter and publish an altered certificate, showing wherein it was 
altered, with intent to def raud the United States. No fact or f acts 
are averred, showing that the United States would be defrauded 
by the uttering or publishing. The fact of the uttering or pub- 
lishing is an essential in the offense. How can the défendant pré- 
pare to meet this charge in the indictment? Were the uttering and 
publishing consummated by a publication in a newspaper, by de- 
livering it to the pension claimant, by sending it to the pension 
office, or to the secretary of the interior, or to congress, in aid 
of an application for a spécial act? Must the défendant be pre- 
pared to meet évidence tending to show every possible mode of 
uttering and publishing? The rule applicable to such cases is 
found in the décisions of the suprême court in U. S. v. Hess, 
124 U. S. 483, 8 Sup. Ot. 571; U. S. v. Cruikshank, 92 U. S. 
542; Pettibone v. U. S., 148 U. S. 197, 13 Sup. Ct 542. In U. S. 
V. Cruikshank, it is said: 

"The object of the Indictment Is— First, to furnish the accused with such 
a description of the charge against him as will enable him to make his dé- 
fense, and avail himself of hls conviction or acquittai for protection against 
a further prosecution for the same cause; and, second, to Inform the court of 
the facts alleged, so that it may décide whether they are sufflcient in law to 
support a conviction, if one should be had. For this, facts are to be stated, 
not conclusions of law alone. A crime is made up of acts and intent, and 
thèse must be set forth in the indictment, with reasonable partieularlty of 
time, place, and clrcumstances." 

What facts are averred from which the court can détermine 
whether, in truth, the défendant did utter or publish the altered 
certificate, or did utter or publish the same in such a manner as 
to def raud the United States? As is said in U. S. v. Hess, supra: 

"Undoubtedly, the language of the statutes may be used in the gênerai 
description of an offense; but it must be accompanied with such a statement 
of the facts and clrcumstances as will inform the accused of the spécifie 
offense, coming under the gênerai description, with which he is chargea." 

The count in question is clearly lacking in thèse particulars. It 
does not aver facts, but solely conclusions of law, in the language 
of the statute; and it is therefore insulficient, and the demurrers 
thereto must be sustained. 

The f ourth count in the indictment in case No. 3,511 is based 
upon the first clause of section 5421, and charges the défendant 
with falsely making a surgeon's certificate in relation to a pending 
pension claim of one Horace B. Nichols. I think this count sulfl- 
ciently sets forth the facts necessary to constitute the offense in- 
tended to be charged against the défendant. 

The same is true in regard to the indictment in casé No. 3,518, 
which charges the altering and forging of a certificate of the board 
of surgeons in regard to the pension claims of one Libeus G. St. 
John; and the demurrer to the f ourth count of the indictment in 
case No. 3,511, and to the indictment in case No. 3,518, wiU therefore 
be overruled. 
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TJNITED STATES v. VAN LEUVEN (fourteen cases). 

(District CWiirt, N. D. lowa, B. D. June 4, 1894.) 

Nos. 3,496, 3,503, 8,505, 3,506, 3,508-3,510, 3,516, 3,522-3,524, 3,532, 3,535, and 

3,537. 

à^iesp ^ere Indlctments uader Rev, St. § 5440, agalnst George M. Van 
Leuvéù, for consplracy. Défendant demùrr&d to said ihdlctments. 

Gato Sells, U. S. Dist Atiy., and M. D, O'Connell, for the United States. 
John Day Smith, for défendant. 

SHIRAS, District Judge. In cases Nos. 3,496, 3,503, 3,505, 3,506, 3,508, 3,509, 
3,51Q, 3,522, 3,523, 3,524, 3,532, 3,535, and 3,537 the indlctments charge the 
défendant Van Leuven with the crime of consplracy, under the provisions of 
section 5440 of the Revised Sta tûtes; it belng averred that the said Van 
Lenvea and the other persons named in the several indlctments dld con- 
spire and combine together for the purpose of corruptly offering and glvlng 
tp the members of the board of surgeons appolnted at Cresco, Howard county, 
lowa, to examine' applicants for pensions, sums of money, to Influence the 
oflElcial décision and action of the Iroard in the matter of the certiflcate ta be 
made by the board to the commissionerof pensions in regard to the physical 
condition of the pension claimants examined by the board. The questions 
argued In support of the demurrers to thèse indlctments hâve been con- 
sldered and passed upon in the cases already decided; the principal objec- 
tions béing that the pension bureau is not an office of the government, nor 
do the boards of surgeons, or the members thereof, aet In an officiai capacity, 
or perf ûrm. an officiai function, wlthln the meaning of sections 5451 and 
6501 of the Revised Statutes. As I do not consider thèse propositions well 
taken, the demurrers to thèse Indlctments are overrulèd. 

In cases 3503 and 3508 the indlctments charge the défendant with the trans- 
mlttlng of false and forged affldavlts to the commlssloner of pensions. In 
support of or In relation to certain pendlng pension clalms; and the objec- 
tions tirged in support of thé demurrers to thèse indlctments are that the 
papers descrlbed in the indlctments are not affldavlts, and are not shown to 
be fàïse or counterfeited in any material particular. Thèse objections are 
without substantial merlt, and the demurrers are therefore overrulèd. 



IJNITBD STATES v. VAN LEUVEN et al. (two cases). 

pistrlct Court, N. D. lowa, E. D. June 4, 1894.) 

Nos. 3,503 and 3,516. 

1. OrFICEES OF THE UniTED STATES— PENSION OpPICE— EXAMINING SuEOEONS. 

A member of a board of examinlng surgeons appointed by the commls- 
sloner of pensions, though not an "officer of the United States," is yet 
a "person acting for or in behalf of the United States" in an "officiai 
capacity," and under authorlty of an "office of the government," within 
the meaning of Rev. St. § 5501, relating to bribery. U. S. v. Germaine, 
99 U. S. 508, distlngulshed. 

2. Same— "Décision ob Action"— What Constitutes. 

The certiflcate which a board of examinlng surgeons Is required to make 
out is a "décision or action on" a "question, matter, cause, or proceed- 
ing," within the meaning of Rev. St. § 5501, relating to bribery. 

8. Indictmknt for Conspieacy to Dkfraud Unitbd States— Sufficiency. 
In an indictment under Rev. St. § 5440, for consplracy to defraud the 
United States by briblng a member of a board of examinlng sm'geons to 
make a false report to the commlssloner of pensions, it is uunecessary to 
aver tliat the commlssloner had authorlty to grant pensions, for such au- 
thorlty is given by gênerai statutes, of which the court will take judicial 
notice. U. S. v. Reichert, 32 Fed. 142, distinguished. 
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i. Samb. 

A consplracy to procure, by bribery, the making of a false certlflcate by 
the board of examlnlng surgeons, whereby the commlssioner of pensions 
may be indueed to allow a fraudulent increase of pension, is a conspiracy 
to defraud the United States, within the meaning of Rev. St. § 5440. 

6. InDICTMENT— JOINDBR OF PaRTIBS— CONSPIEACY. 

There Is no Impropriety in joinlng in one indictment, under Eer. St S 
5440, a charge of conspiracy against a private indivldual, and against a 
member of a board of examlning siu-geons appointed by the commlssioner 
of pensions. U. S. v. McDonald, Fed. Cas. No. 15,670, 3 DiU. 543, dls- 
tingulshed. 

Thèse were indictments under ReT. St § 5440, against George M. 
Van LeuTen and George Kessel, for conspiracy to defraud the 
United States by securing the allowance of a fraudulent pension 
or increase of pension. Défendants demurred to the indictments. 

Cato Sells, U. S. Dist. Atty., and M. D. O'Connell, for the United 
States. 

H. T. Reed, John Day Smith, and Lyon & Lenehan, for défend- 
ants. 

SHERAS, District Judge. Section 5440 of the Revised Statutes 
déclares that: 

"If two or more pers9ns conspire elther to commit any offense against the 
United States, or to defraud the United States in any manner, or for any 
purpose, and one or more of such parties do any act to effect the object of 
the conspiracy, ail the parties to such conspiracy shaU be liable," etc. 

Section 5438 enacts that: 

"Every person • * • who enters into any agreement, combination or con- 
spiracy to defraud the government of the United States, or any department 
or ollicer thereof, by obtainlng or aiding to obtain the payment or allow- 
ance of any false or fraudulent claim » • • shall be imprisoned," etc. 

Section 5501 déclares that: 

"Every officer of the United States, and every person acting for or on be- 
half of the United States, in any oflicial capacity, under or by virtue of the 
authority of any department or office of the government thereof * • • who 
asks, accepts or receives any money * * * with intent to hâve his déci- 
sion or action on any question, matter, cause, or proceeding which may, at 
any time, be pending, or which may be brought, before him in his officiai ca- 
pacity, or in his place of trust or profit, be influenced thereby, shall be pun- 
ished," etc. 

Section 5451 provides that: 

"Every person who promises, ott'ers or gives or causes or procures to be 
promised, ofiered or given, any money or otber thing of value, * * • to 
any officer of the United States, or to any person acting for or on behalf of 
the United States in any officiai function, under or by authority of any de- 
partment or othce of the government thereof, * * * with intent to influ- 
ence his décision or action on any question, matter, cause, or proceeding 
which may at any time be pending or which may by law be brought before 
him in his officiai capacity or in his place of trust, or profit, or with intent 
to influence him to commit or aid in comraitting. or to collude in, or allow 
any fraud, or make opportunity for the commission of any fraud, on the 
United States, or to induce him to do or omit to do any act in violation of 
his lawful duty, shall be punished," etc. 

Section 4746 enacts that: 

"Every person who knowingly or willfully in any wise procures the making 
or présentation of any false or fraudulent affidavit concerning any claim f;or 
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pension or payment thereof, or pertaining to any other matter wlthln the 
jurisdietibn ttf thé commlssioner of pensions • • • Shall be punlshed," etc. 

Under the provisions of this section, it is a criminal offense to 
knowingly procure the making or présentation of any f aise or 
fraudulent affidavit conceming a claim for a pension; and a con- 
spiracy to procure the making or présentation of any false or 
fraudulent aASdavit conceming a pension claim would be a con- 
spiracy to œmmit an offense against the United States, within the 
meaning of section 5440. So, also, a conspiracy or combination 
between two or more persons to Tjolate the provisions pf section 5451 
or of section 5501 wouljî be a conspiracy to commit an offense 
against the United States, within the meaning of section 5440. 

In the first count of the indictment in No. 3,503, it is charged 
that the two défendants "did then and there, corruptly, unlawfully, 
and feloniouâly, combine, conspire, and confederate and agrée to- 
gether and with each other to procure to be offered and given by 
ohe Titus Heer a sum of money, to wit, ten dollars, to the said 
George Kessel, who was then and there a person acting on behalf 
of the United States, in an officiai function, as a member of a board 
of surgeons duly organized, appointed, and qualifled by the com- 
missioner of pensions of the United States, and acting under the 
authority of the ofllce of said United States commissioner of pen- 
sions, which was then and there an ofiSce of the govemment of the 
United States, to influence the ofûcial décision and action of the 
said George Kessel in a matter which was pending before said 
board of surgeons, in his officiai capacity as a member of said board, 
and with the intent to influence him, the said George Kessel, to 
make opportunity for the commission of a fraud on the United 
States, and to induce him to do an act in violation of his lawful 
duty as a member of said board, and to thereby defraud the United 
States;" it being further charged that said Kessel had been duly 
appointed a member of a board of examining surgeons at Cresco, 
Howard county, lowa, by the commissioner of pensions; that it was 
the duty of said board and of said Kessel, as a member thereof, to 
examine persons who had claims pending for pensions, and to make 
a report of the resuit thereof; that the défendants conspired to- 
gether to procure one Titus Heer, who had a claim pending for a 
pension, and who had been ordered by the commissioner of pensions 
to appear before said board, at Cresco, for examination, to give to 
said Kessel the sum of $10, with the intent to influence the officiai 
action of said Kessel as a member of said board, and thereby secure 
the allowance of a pension, and of a larger pension than would 
otherwise hâve been obtained; and that in pursuance of such con- 
spiracy the said défendant Van Leuven did ask and procure the 
said Titus Heer to pay said sum of |10, and the défendant Kessel 
did receive and accept said sum, with the intent to hâve his officiai 
décision and action influenced thereby, and thereby make an op- 
portunity for the commission of a fraud upon the United States. 

In support of the demurrer to this indictment, it is claimed, upon 
the authority of U. S. v. Germaine, 99 U. S. 508, that the défend- 
ant Kessel does not come within any of the descriptions of persons 
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included within the provisions of section 5501. In the case jnst 
cited it was held that an examining surgeon appointed by the com- 
missioner of pensions was not an officer of the United States, with- 
in the meaning of section 12 of tlie act of 1825 (4 Stat 118), which 
declared that "every officer of the United States who is guilty of 
extortion under color of his ofBce shall be punished," etc. ; it beiag 
further held that ofûcers of the United States included persons ap- 
pointed by the président, by the courts of law, or by the heads of 
departments, under the authority of an act of congress to that 
effect; this conclusion being reached upon considération of the 
provisions of section 2, art. 2, of the constitution of the United 
States. It was also held in the same case that the commissioner 
of pensions is not tbe "head of a department," within the meaning 
of the term as used in the section of the constitution just cited. 
The language of section 5501 of the Eevised Statutes is: 

"Every officer of the United States and every person acting for or on be- 
Ualf oî the United States, in any offlcial capacity under or by virtue of the 
autliority of any department or office of the government thereof." 

Under the ruling in U. S. v. Germaine, supra, an examining sur- 
geon is not an officer of the United States; but, in my judgmeut, he 
is a person acting for or on behalf of the United States in an offlcial 
capacity, under and by virtue of the authority of an ofilce of the 
government, to wit, the department of pensions. 

It is urged in argument that this provision of the statute re- 
quires that the person must act in an ofûcial capacity, and that 
this requirement can only be met when the person is an "officer," 
as that term is defined in U. S. v. Grermaine. This construction 
would wholly destroy the force of the second définition in section 
5501. If no person can act in an offlcial capacity, except an officer, 
and no one can be an officer, except one appointed in the mode 
provided in section 2, art. 2, of the constitution, then it was useless 
to place in section 5501 any other définition than that of the open- 
ing words, to wit, "Every officer." It is clear, however, that con- 
gress intended to include within the section persons other than 
those who were technically "offlcers of the United States," as that 
term is defined by the suprême court. The section includes ail 
persons acting for or on behalf of the United States, under or by 
virtue of the authority of any department or office of the govern- 
ment, in an officiai capacity. The commissioner of pensions is ap- 
pointed by the président, with the approval of the senate. Section 
470, Eev. St He is therefore, technically, an officer of the United 
States, although not the "head of a department," as that term is 
used in section 2, art. 2, of the constitution. The branch of the 
public service placed under his management is an office, and is so 
repeatedly designated in the statutes of the United States. See 
sections 4721, 4747, 4748, 4776, Rev. St. By section 4 of the act of 
July 25, 1882, the commissioner of pensions is authorized to appoint 
surgeons to examine pensioners and claimants for pensions, or in- 
crease thereof; and he is authorized to organize boards of surgeons, 
to consist of three members, at such points in the states as he may 
v.62F.no.l — ^5 
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deeni necessaryi i TMisy we ûnd tliat the commisSioBér ôf pensions 
isian offîcer ôf the govemment ;iii charge of the ofiSce of the gov- 
erhment wMch dealé with pension matters; that the commissioner 
has the authoritytoi appoint examining surgeons, and to organize 
éSamining boardsof surgeons, Therefore, the persons thus ap- 
poiMéd act under ori l^ virtue ôf the authority lawfully exercised 
by the pension ofiSee thrôugh its head, the conunissioner, the same 
being an office of the. govemment The authority under which 
they aet is derived dfrom the office; of pensions, and their action is 
officiai,' in that they act on behalf of an office of the govemment; 
and they lact in an officiai capaCity, because they are représenta- 
tives ôf; the pension; office, and their services are in aid of the 
officiai duties committed to tliat office. A person may act in an 
officiai capacity because he is an officer lawfully appointed and 
qualified, and acts as such,'or he may act in an officiai capacity 
because he lawfully performs duties which are of an officiai char- 
acter. 1 hôld, theref bte, that members of boards of surgeons ap- 
pointed by the commissioner ©f pensions under the provisions of 
the act of July 25, 1882, come within the provisions of section 5501, 
and the iiïdictment in questioïï cannot be held bad on the theory 
that such boards, and the members thereof, are not acting in an 
"officiai cat»acity," as deflned in that section. 

it is further urged on behalf of the défendants that under the 
provisions of the act of July 25, 1882, the examining surgeons or 
boards are not required to render any officiai décision, and there- 
fore the case is not brought within the section (5501) on which it is 
based. The language of the section is, "With intent to hâve his 
décision or action on any question, matter, cause or proceeding," 
etc., and the indictment charged that the môney was paid and 
received with intent to hâve the décision and action of the board, 
and of said Kessel, as a member thereof, influenced, in such sensé 
that a f aise report of the condition of the claimant would be 
made. Thè aot of July 25, 1882, provided that "ail examinations 
shall be thorough and searchihg, and the certiflcate contain 
a full description of the physical condition of the claimant 
at the timeî which shall include ail the physical and rational 
signs, and a statement of ail structural changes." It is true, 
as is urged on behalf of défendants, that the board of sur- 
geons cannot décide tiie question of the granting or increas- 
ing of a pension, nor do they flnally décide the rating of the 
applicant; but liiey are required to thoroughly examine the claim- 
ant, and to give a certiflcate containing a fiîll description of the 
physical condition of the claimant, and of ail structural changes. 
This rèquires bf the board a proper considération of the symptoms 
or évidences of disease or disability, and the resuit thereof is a 
décision of the board upon the question of the claimant's physical 
condition. Thè certiflcate which the board is required to make 
out, in efPect, is both à décision of the board and action by the 
board, and the members thereof, upon a question or matter sub- 
mitted to thém for their officiai action and décision, within the 
meaning of seètion 5501. 
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In further support of the demurrer, it is said the indictment does 
not charge a conspiracy to defraud, and that it is not averred that 
the commissioner of pensions is authorized to allow pension claims; 
and in support of this contention the ruling of Mr. Justice Field 
in U. S. V. Eeiehert, 32 Fed. 142, is cited. In that case the in- 
dictment was for a conspiracy to commit an offense against the 
United States by making a false daim by means of fraudaient and 
flctitious âeld notes of a pretended survey of certain public lands, 
which claim it was intended should be presented to the United 
States surveyor gênerai in Califomia for his approval and allow- 
ance; but the indictment did not charge that the surveyor gên- 
erai had any authority to allow or approve the claim in case it 
had been presented, and it was held that this was a fatal defect. 
It is, however, the settled rule that the law, aside from private 
statutes and the like, need not be alleged. If the facts alleged 
are such that, read in connection with the provisions of the stat- 
utes applicable thereto, they fully state ail the essential éléments 
of the offense, then the indictment is sufificient. It is charged in 
this indictment that one Titus Heer had made an application for 
a pension from the United States, and that this claim for a pen- 
sion was then pending before the commissioner of pensions. The 
court is bound to take judicial knowledge of the existence of the 
statutes authorizing the payment of pensions upon proper applica- 
tion and proof being made by the applicant, and also of the statutes 
creating the ofQce of commissioner of pensions, and deflning his 
duties and powers. 

The facts averred in the indictment clearly show that Titus 
Heer had made an application for a pension from the United States; 
that this application was pending before the commissioner of pen- 
sions; that the commissioner had directed said Heer to appear 
for examination before the board of surgeons at Cresco, Howard 
county, lowa; that the défendants entered into a conspiracy to 
secure the payment of money by said Heer to the défendant Kessel 
in order to thereby influence the ofiScial décision and action of said 
Kessel and the board of which he was a meniber, and to secure a 
report from said board favorable to the granting of a pension 
larger than would otherwise be obtainable; that the défendant. 
Van Leuven, in aid of said conspiracy, did procure the payment of 
the sum of $10 to said Kessel; and that the latter did receive the 
same. The matter of the estent of the authority and power of 
the commissioner of pensions over claims pending in his ofQce i» 
a question arising under the gênerai statutes, which need not be 
pleaded. In the opinion of Mr. Justice Keld in U. S. v. Eeiehert, 
supra, the exact ground for the décision is not stated; but I assume 
it to be that there is not a gênerai statute authorizing the sur- 
veyor gênerai of California to allow or approve claims for services 
in surveying the public lands, and therefore need existed for averring 
the facts by which the existence of the authority would be estab- 
lished. In respect to the commissioner of pensions, in addition 
to the section of the statutes which authorizes him to appoint ex- 
amining surgeons and boards, it is provided in section 4698| of 
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the Bevised Statutes, that in ail cases, "the certiflcate of an ex- 
amlMng surgeon, or of a board of examinlng surgeons shall be 
subject to the approTai of thé commissioner of pensions." 

It cannot be doubted that the certiflcates of the board of ex- 
amining surgeons are intènded to be submitted to the commis- 
sioner of pensions for his approval, and the facts and statements 
therein certifled to are intènded to guide and influence his action 
in regard to the applications for pensions pending before him. Cer- 
tainly, therefore, a conspiracy intènded to procure the making and 
présentation of a false certiflcate on part of the board of surgeons, 
whereby the commissioner of pensions may be induced to allow 
a fraudulent pension, or a frauduleht increase of an existing pen- 
sion, is a conspiracy to commit a 'fraud upon the United States. 

It is also urged in support of thé demurrer that the conspiracy 
charged against Kessel is merged in the complète offense charged 
against him, and in support thereof the ruling of Mr. Justice Miller 
in U. S. V. McDonald, 3 Dill. 543, Fed. Cas. No. 15,670, is relied upon. 
As I understand that case, it holds^-Pirst, that the doctrine of 
merger does not apply to cases of misdemeanor; and, second, that 
if an indictment charges that two or more parties conspired to 
cheat the government, the means employed being set out at length, 
and then, in addition, charges that the défendants did thus cheat 
and defraud the government, so that, in effect, a misdemeanor and 
a felony are both charged against ail the défendants, it might, in 
certain cases, be held that the lower offense was merged in the 
higher, completed offense. The indictment in this case does not 
charge that the two défendants did defraud the government by 
flnaUy securing the allowance of an illégal or excessive pension, 
and hence the point considered in U. S. v. McDonald does not 
arise. The completed act charged against Kessel, to wit, the ré- 
ception of a sum of money to influence his action in the promises, 
is but one step towards the completion of the fraud upon the United 
States. It is not charged that the conspiracy was to secure the 
payment of the money to Kessel, but to commit a fraud upon the 
United States, by aiding to secure the allowance of a fraudulent 
claim for a pension, and hence the case does not corne within the 
doctrine of merger. In view of the fact that the only criminal 
offenses against the United States are those declared by acts of 
congress, and that there is no statutory définition of "félonies," 
as distinguished from "misdemeanors," it is a question whether 
the grade of the punishment must not be resorted to, in determining 
whether one offense is of a higher grade than another, so that the 
latter may be deemed to be merged in the former. That is the 
test for determining whether a crime is or is not infamous, it 
having been held in Ex parte Wilson, 114 U. S. 417, 5 Sup. Ct 935, 
and Mackin v. U. S., 117 U. S. 348, 6 Sup. Ct. 777, that the term 
"infamous," as used in the constitution and statutes, defines offenses 
punishable by imprisonment in a state prison or penitentiary. As 
the offenses described in sections 5440, 5451, and 5501 are ail in- 
famous, within thèse rulings, — being ail punishable by imprison- 
ment for a term in excess of one year, and therefore rendering a 
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défendant liable to imprisonment in a state prison or penitentiary, 
— tkey are certainly, in some sensés, offenses of the same grade; 
but it is net necessary, in this case, to pass upon the question sug- 
gested. 

It is further urged that the ruling of Mr. Justice Miller in XJ. S. 
V. McDonald, supra, to the effect that it is improper to join in one 
indictment, a charge of conspiracy against officers and private 
citizens, is applicable to this case. In that case the indictment 
charged a conspiracy on part of the officers of the government under 
the provisions of section 3169 of the Revised Statutes, and also 
charged a conspiracy against the private citizens under section 
5440; and it was held an improper joinder, mainly by reason of 
the différence in the punishments provided in the two sections. 
In the case now under considération the indictment for conspiracy 
is based alone upon section 5440, and the ruling relied upon has 
no application. 

In my judgment the indictment in question, and also that in 
case No. 3,516, are not open to the objections urged against them, 
and the demurrers thereto are therefore overruled. 



UNITED STATES v. VAN LEUVEN (four cases). 

(District Court, N. D. lowa, E. D. June 4, 1894.) 

Nos. 3,497, 3,500, 3,508, and 3,525. 

1. Violation of Pension Laws — Falsb Apfidavits— Indictment. 

An indictment under Rev. St. § 4746, for procuring the making or prés- 
entation of a false or ftaudulent affldavit in support of a pension claim. 
need not charge that it was made for the purpose of defrauding the 
United States. 

2. Samb. 

An indictment under Rer. St. § 5418, for transmitting to the office of 
the commissioner of pensions a false and altered affldavit, with intent 
to defraud the United States, is fatally defective, where it fails to charge 
that the affldavit was transmitted with relation to, or in support of, a 
claim against the United States, or to aver facts from which the court 
can flnd that the United States could be prejudiced in any way thereby. 

Thèse were indictments against George M. Van Leuven for 
violating the pension laws. Défendant demurred to the indict- 
ments. 

Cato Sells, U. S. Dist. Atty., and M, D. O'Connell, for the United 
States. 
John Day Smith, for défendant. 

SHIEAS, District Judge. In case No. 3,497 the indictment 
charges that the défendant "did then and there, knowingly, will- 
fully, unlawfuUy, and feloniously, procure the présentation of a 
certain false, forged, and counterfeited affldavit to the United 
States commissioner of pensions, by some means to thèse grand 
jurors unknown, which said false, forged, and counterfeited affl- 
davit was in the foUowing words and figures." The alHdavit is 
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then set Qut in fullj followed by a charge that the same was 
false and forged, in tliat a certain portion thereof (recited at 
leûgth) was added to the affldayit after it had been signed and 
sworn to by the witnesses before the notary public, without their 
knowledge and consent; it being^^furtàer charged that "said false, 
forged, and counterfeifed àffidavlt was procured to be presented to 
the office of the commissioner of pensions in support of and concern- 
ing a claiîn of one Joseph E. Eadford for pension from the United 
States, by said George M. Van Leuten, as aforesaid, willfuUy, and 
well knowipg that the said affidavit was a false, forged, counter- 
f eitedj and fraudulent affidavit, cohtrary to the form of the statute," 
etc. In support of theidemurrer to this indictment, it is urged 
that the same is fatally defective, in that it is not charged that 
the présentation of the altered or forged affidavit was made for 
the purpose of def rauding the United States. If the indictment 
was based upon the provisions of sections 5418, 5421, or 5479 of 
the Revised Statutes, the failure to aver the intent or purpose of 
defraudiûig the United States would probably be fatal to the in- 
dictment, as thèse sections are alike in the provision that the 
acts named therein must be done with the purpose of defrauding 
the United States; and under the ruling of the suprême court in 
U. S. V. Staats, 8 How. 40-45, the purpose to defraud the United 
States is one of the esfeentials in the définition of the crime. I do 
not understand, however, that the indictment in question is based 
upon either one of thèse sections, but upon the provisions of sec- 
tion 4746, which déclares that "every person who knowingly or 
willfuUy in any wise procures the making or présentation of any 
false or fraudulent affidavit conceming any claim for pension, or 
payment thereof, or pertaining to any other matter within the 
jurisdiction of the commissioner of pensions ♦ ♦ ♦ shall be 
punished," etc. The gist of this offense is not in an effort to de- 
fraud the United States, but it consista in knowingly procuring the 
making or présentation of a false or fraudulent affidavit concern- 
ing a claim for pension, or the payment thereof, or other matter 
within thé jurisdiction of the commissioner of pensions. The stat- 
ute does not, in terms, make an intent or purpose to defraud the 
United States an élément in the offense, and the facts necessary 
to fully màke out the crime calibe averred without charging the 
intent to defraud the United States. 

ïo the indictments found in cases Nos. 3,500 and 3,508, and which 
charge the défendant with transmitting, or causing to be traus- 
mitted, to the office of the commissioner of pensions, certain false, 
forged, and pretended affldavits in support of pension claims, with 
intent to defraud the United States, it is excepted that the papers 
set forthin the indictments are not affldavits, nor are they false, 
forged, or Gounterfeited in any material matter. The papers pur- 
port to be affldavits, and in form are such. If they are not in 
fact, it is because they are false and forged in the particulars 
charged in the indictments, and thèse particulars are clearly shown 
to be in matters of substance. The exceptions to thèse indict- 
ments are therefore overruled. 
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The indictment in l^o. 3,525 îs for the transmitting to the office 
of the commissioner of pensions a false and altered affldavit with 
the intent to defraud the United States, and is based npon section 
5418. It does not aver that it was so transmitted with relation 
to or in support of any claim against the United States, nor are 
any facts arerred from which the court can flnd that the forward- 
ing of the afladavit, even though false and forged, could in any way 
operate to the préjudice of the United States. The demurrer to 
this indictment is therefore sustained. 



THE NOEïH STAR. 

NOETHERN STEAMSHIP CO. v. BROWN et al. 

(Circuit Court of Appeals, Sixtli Circuit. May 8, 1894.) 

No. 105. 

1. Collision — Applicatiok op Rulès. 

As Act March 3, 1885, by which the revised international mies for pre- 
ventlng collisions at sea were adopted for the navigation of United States 
vessels on the high seas and coast waters, expressly excepted navigation 
on "harbors, lakes, and iuland waters," Rev. St. § 4233, continued in force 
as to navigation on the Great Lakes. 

2. Same— Stbameus Meeting in Fog. 

Uuder Rev. St. § 4233, rule 21, requirlng every steam vessel approaching 
another so as to involve risk of collision to slacken speed, or, if necessary, 
stop aad reverse, and, when in a fog, to go at a moderate speed, a steam 
vessel, in a fog, approaching another, whose whistle bears a few points 
olï elther bow, sbould stop, and, If necessary, reverse, until the exact 
position and course of the other vessel can be ascertained, unless such 
circumstances présent themselves at the time as would lead a reasonably 
prudent and skillful navigator to the confident belief that no risk of col- 
lision exists. 

3. Same— CoNFosiON dp Stgnals. 

Two steamers, tlie N. and the S., approaching each other on nearly op- 
posite courses In a fog, when a mile or less apart, exchanged repeated 
double-blast signais; but the S., mistaking some of the signais of the N. 
for slnglfi blasts, wlthout stopping to ascertain the N.'s exact position 
and course, herself gave a single blast, ported, and, running acrosa the 
bows of the N., was sunk by collision with her. Held, that the S. was 
gullty of reckless navigation and gross négligence. 43 Fed. 807, af- 
flrmed. 

4. Same— Pailing to Stop and Reverse— Rate of Speed. 

The whistle of the S., as flrst heard from the N., bore but a point on the 
starboard bow, and was placed by the master of the N. only half a mile 
away, and there vi'as no widening of the bearing of the S.'s subséquent 
whistles. Held, that the N. was also in fault, in falling to stop and 
reverse, especially after the cross signal of the S., and In keeping up a 
speed of eight to ten miles an hour, at which she could not hâve stopped 
in the distance at which, in the fog, she could hâve seen an approaching 
vessel, while she could steer at four miles an hour or iess. 43 Fed. 807, 
afflrmed. 
6. Same— Evidence. 

The rules tliat the burden on the raauifest wrongdoer Is greater than 
merely to show by a prépondérance of évidence that the other vessel was 
guilty of fault, and that a sllght fault is no ground for dividing damages, 
do not apply where the faults of such other vessel are shown by the 
allégations and proofs on her part, and where, but for her faults, the col- 
lision would hâve been avoided. 
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6. SÀMB— Appœal—Inteebst ON Damages. > 

The apfiellate cotirt, when 4iflreïlng from the conclusions of the court 
bélow as to the grounds on which that court allowed interest on the dam- 
ages awardéd for collision,, Juay modlfy the decree by excluding such 
Interest; 44 Fefl. 492, afllrmed. 

Appealfroni the Circuit Court of the United States for the East- 
em District of'MicMgan. 

Libel by Habrey H. Brown and others against the steamer North 
Star (the: Nbrthém Steamship Company, clarmant) for a collision 
between said steamer and the steamer Sheffteld. The district court 
found both vessels in fault, and decreed that the damages should 
be divided (43 Fed. 807); and, after a hearing of exceptions to the 
report of the commissioner on the question of damages (44 Fed. 
492), a decree was entered for libelants. Claimant appealed. 

This was ari.appeal from a decree of the circuit court of the eastern district 
of Michigan afl3rraing the decree of the disti'ict court, which held that two 
steamers, thé Charles J. Shefaeld and tbe North Star, were both at fault in a 
collision between them on Lalie Superior, and divided the damages. 

Harvey H. Brown, E. M. Pecli, Fayette Brown, and C. J. Sheffield, the own- 
ers of the gheipeld, which was sunk by the collision, began the litigatlon by 
flling their libel in the district èourt against the North Star. Tlje libel alleged 
that on the 14th day of June, A.' D. 1889; the Shélfleld was bound on a voyage 
from South Chicago, 111., to Two Harbors, Minn., with no cargo; that having 
passed Whitéflsh Point, on Lake Superior, and adopted a com-se W. N. W., 
she encountered foggy weather, with a strong southerly breeze; that it was 
not a steady fog, but would light up at Intervais, affordlng a vlew for several 
miles ahead; that, toovercomé the elïects of the southerly wlnd, she was kept 
up a auarter of 'a point from about 1 to about 4 o'clock p. m. on that day, when 
the wind ghifted ahead, moderatlng to a light breeze, the f(^ gradually setting 
in denser, and more steady; that from the time the wind began shifting the 
Sheffield waS steered by compass W. N. W.; that her fog signal of one blast 
was blowing regularly, as rec(uired by law and the circumstan'ces; that the 
water was smooth, and the vVind, at tlie time of the collision about to be 
described, was light. The collision is then described in the libel as foliows: 
"That about 4:40 o'clock the whistles of two steamers were heard. One, 
a loud whistle, was comparatively near; but, at first sounding nearly abeam, 
it passed, and required no further attention. The other was the faint, far- 
away sound of the steamer's whistle, nearly ahead, which steamer proved to 
be the North Star, and with which last-mentioned steamer the Sheffield, flfteen 
minutes later, came in collision, as hereinaf ter shown. The Sheffield's engine 
was at once checked, and close attention was paid to locate the direction of 
the whistle when it should sound again. It was heard agaîn, a little on the 
starboard bow. The Sheffield was thereupon, the second time, checked, and 
to a speed so slow that, as afterwards appeared, she had not good steerage- 
way, and a pasSlng signal of two distinct blasts was blown to the approaching 
steamer. No answer was recêlved. The signal was repeated by the Sheffield, 
and she was starboarded half a point. The approaching steamer then replied 
with one blasfc stlU a long distance away. To make certain whether this 
was blown as a fog signal, or as a passing signal in response to her own blast. 
the Sheffield, two or three tlmes, blew the signal of two blasts, to each of 
which signais the approaching steamer responded directly with a distinct sig- 
nal of one blast. TThereupon, the Sheffield, acqulescing in the proposai or de- 
mand of the approaching steamer to pass port to port, also blew a passing 
signal of one blast, and ported her wheel. The vessels were then a mile and 
a half to two miles apart, the North Star then being less than a point on the 
Sheffield's starboard bow. The Sheffield was not steadled nntil she headed 
about northwest by north. In executiug the maneuver, it was seen that she 
had not sufflcient steerageway, for which reason her speed was slightly in- 
creased, enough to give her steerageway. The whistle of the North Star was 
thereafter heard on the Shefiaeld's port bow, each vessel blowing to the other 
passing signais of one blast, which signal was exchanged repeatedly, the 
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Sheffield proceeding as last aboTe described; and the vessels being— as, in 
accordance with said signal, they ehould be— on such courses that the sound of 
the North Star's whistle was broadening each time off the port, until she wag 
well ofE on the port side of the Sheffleld, and ail risk Of collision seemed to 
be past. In thls situation, those on the ShelfleM, for the first time, heai'd a 
signal of two blasts, for starboard helm, from the North Star, sounded fully 
four points ofC the SheiHeld's port bow, the vessels being now too close to 
change sldes by starboarding. The Sheffleld answered wlth one blast, and 
hard ported. Again the North Star blew two blasts, which were answered 
again by one, and then the North Star swung up through the fog, heading 
for the Sheffleld, two lengths or more distant on the port side, and coming at 
great speed; those forward on her hailing the Sheffleld to go ahead sti-ong, 
while the master of the Sheffleld was at the same time signaling the engine 
room for full steam, and ordered her wheel amidships. The North Star came 
on at so great speed that she strucli the Sheffleld at about a right angle, by 
her port mizzen rigglng, crushing in her side, and after that cutting into her 
a distance of six to eight feet, inflicting such damage that within five minutes 
the Sheffleld sank, and became and is a total loss." The libelants allège that 
the North Star was in fault— Fh*st, in that, after selecting a mode of passing 
and establishing an understanding to pass port to port, by passing signais 
of one blast, she improperly departed from that course, and attempted the 
opposite mode of passing, to wit, starboard to starboard, when it was too 
late to safely make or attempt the change; second, in that she improperly 
starboarded; in that she was proceeding at an unnecessary, excessive, and 
illégal rate of speed; and, third, in that she did not adopt seasonablo and 
proper means for avoiding the collision. 

The Northern Steamship Company appeared as claimant, and filed its an- 
swer. The answer averred that at about 5 o'clock p. m., BufCalo time (27 
minutes f aster than Cleveland time), the North Star was proceeding on a 
course of S. E. % B., the usual course from Manitou island, to take her well 
off Whltefish Point, and that she was running under check, at a moderate 
and safe rate of speed, the wind being light from about N. W., and the sea 
nearly smooth. The collision, and the cireumstances which led up to it, are 
thus described: "While running along in this way, shortly after 6 o'clock, the 
lookouts heard, and reported to the master, a signal of a steam vessel bearing 
about three-quarters of a point from the starboard bow. The signal was 
heard by the master at the same time, and, aithough indistinctly, it was made 
out to be two blasts of a steam whistle, from some vessel approaching. At 
the moment when the said two blasts on the whistle were heard as aforesaid, 
it was well known to those in charge of the North Star that the said signal 
was a passing signal of some vessel bound up Lake Superior, and in ail 
probabillty in a parallel course wlth that of the North Star, and that if each 
of the vessels pursued her respective course no collision could occur, as the 
vessel which blew the signal was well ofC the starboard bow, inland, wlth 
miles of open lake betweon her and thé nearest land to the south. The signal 
of the approaching vessel was promptly answered by two clear and distinct 
blasts of the steam whistle of the North Star. In less than a minute after 
the North Star so answered as aforesaid, the second signal of two blasts was 
heard from the same vessel, still on the starboard bow of the North Star. 
This was again answered by two clear and distinct blasts of the North Star's 
whistle. Again the approaching vessel blew a signal of two blasts, and again 
the North Star answered with two blasts. As there appeared to be no dis- 
agreement between the vessels as to thelr signais, or the mode of passing, 
and as the approaching vessel was still on the starboard, there seemed to be 
no reason why any danger of collision should be feared. After the iast two 
blasts of the North Star, mentioned above, were given, the approaching 
steamer, which afterwards proved to be the Sheffleld, suddenly blew a signal 
of one blast of her whistle, still off the North Star's starboard bow. As soon 
as this was blown, danger of collision was apprehended, and the North Star 
promptly answered this signal last blown by the Sheffleld by adhering to 
her passing signal of two blasts; aud her master immediately took the précau- 
tion to check down still further the speed of the North Star, which was then 
moderate. The Sheffleld, however, again blew a .signal of one blast of her 
whistle, still on the North Star's starboard bow, but doser. The engine of 
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(the North Star was then Inamedlately stoppad» »nd whlle this order was being 
obeyed the Sheffleld hove lu slght, nea?i to» aad heading across, the North 
Star's bow and course, from starboard to pojrtv 'Jhe vessels were thea so 
close to each other that a collision seemed inévitable, but notwithstanding 
this, the master of the North Star immedlately ordered her wheel to port, so 
that she might swing ^nder the stem of the Sheffleld, and posslbly pass 
her, and ordered the englne to back, and immedlately foUowed this order to 
back strong; and, in response to this order, every available pound of steam 
was glyen the engine, and the steamer was backlng v?ith fuU power. But, 
notwithstanding thèse précautions (there remalning suthcient headway), the 
Shefûeld, which was stiU crosslng her bows, threw herself in the North Star's 
way, so that the latter coUIded with and strucii her just forward of the port 
mizsen rigglng, and her great welght Impai-ted such energy to the blow that 
she eut into the Sheffleld's side fom or flve feet. At the time of the collision 
the North Star was bacMng strong, but knowing tliat the Sheffleld was so 
injured that she could not float,.and knowing that her crew were in, danger, 
the master of the North Star stopped the engine of the latter, and then ordered 
it ahead, so that the bow of the North Star might be kept in the breach made 
by the collision until the crew of the Sheffleld could be ,taken on board. 
When this had been accomplished, the North Star backed out of the breach, 
and lu a few moments thereafter the Sheffleld sunk." 

The answer alleged that "the collision was brought about solely on ac- 
count of those in charge of the Sheffleld falling to observe the signais of the 
North Star, which had been blown in answer to the former's signal to pass 
starboard and starboard, and improperly, and without sufflcient warning, and 
in too close proximity to the North Star, attempting to cross the latter's bow, 
so that It became impossible for those on the North Star to avoid a collision 
with her." 

Af ter the hearing in the district court the claimant and respondent flled an 
amendmeat to the answer, as foUows: "That at the instant the Sheffleld's 
signal of one blast (I. e. the flrst cross signal) was heard, as aforesaid, the 
orders to check, stop, back, and back strong were glven by the master of the 
North Star, almost simultaneously, and were promptly obeyed, and that no 
perceptible period of time elapsed between the flrst order to cheçk, and the 
final order to/ back strong." 

The district judge (now Mr. Justice Brown), after hearing the évidence, 
reached the conclusion, with the ald of nautical assessors (see The North 
Star, 43 Fed. 807), that the Sheffleld was guilty of four manlfest faults, in 
falling to stop at four différent tlmes when by reason of the signais of the 
North Star, her offlcers must hâve been uucertain as to the course which the 
North Star was pursuing. One good reason for uncertainty on their part he 
found to be that the fog signal and the signal announcing a porting of the 
helm were single blasts, difCering only. lu length, so that It necessarily in- 
volved a rlsk of collision for the Sheffleld's master to assume that single sig- 
nais from the North Star Indicated an agreement to pass port to port, and 
thereupon to port his helm on that assumption, without stopping to ascertain 
definitely Its correetness. He held that the North Star was at fault in failing 
to stop and reverse at the flrst cross signal of the Sheffleld, and also in run- 
nlng at a speed which was not moderato. The question of damages was re- 
ferred to a commlssioner, who reported that the damage sufEered by the own- 
ers and crew of the Sheffleld amounted, with Interest to the date of report, 
to $177,214, and that the damage to the North Star amoimted to $7,110.65; 
and the court awarded to the libelants the sum of $85,051.67, being the one- 
half of the total damages arising out of said collision, including interest to the 
date of the decree. The deçree in the circuit court was entered by Mr. Jus- 
tice Brewer, without a hearlug, for $95,895.75, which included Interest on the 
amount of the decree of the district court to the date of the decree in the 
chrcult court 

Robert Eae and Charles E. Kremer, for appellant. 
Harvey D. Gouldei', for appellees. 

Before TAFT and LUETON, Circuit Judges, and SEVERENS, 
District Judgè. 
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TAFT, Circuit Judge, after stating the case as above, delivered 
the opinion of tlie court. 

Section 4233 of the Eevised Statutes provides tliat "the follow- 
ing raies for prev'enting collisions on the water shall be foUowed 
in the navigation of vessels of the navy and of the mercantile 
marine of the TJnited States." Eule 21 following, is: "Every 
steam vessel, when approaching another vessel so as to involve 
risk of collision, shall slacken her speed, or if necessary, stop and 
reverse; and every steam vessel shall when in a fog, go at a moder- 
ate speed." 

By act of March 3, 1885 (23 Stat. 438), congress provided "that 
the following revised international rules and régulations for pre- 
venting collisions at sea shall be foUowed in the navigation of 
ail public and private vessels of the United States upon the high 
seas and in aU coast waters of the United States except such 
as are otherwise provided for, namely." Then foUow 27 rules for 
navigation. Section 2 provides "that ail laws and parts of laws 
inconsistent with the foregoing revised international rules and régu- 
lations for the navigation of ail public and private vessels of the 
United States upon the high seas, and in ail coast waters of the 
United States, are hereby repealed, except as to the navigation of 
such vessels within the harbors, lakes and inland waters of the 
United States." 

By act of August 19, 1890 (26 Stat. 320), congress enacted that 
"the following régulations for preventing collisions at sea shall 
be foUowed by ail public and private vessels of the United States 
upon the high seas and in ail waters connected therewith by sea 
going vessels;" and then follow 31 articles for the navigation of 
vessels. Section 2 of that act provides that ail laws or parts of 
laws inconsistent with the foregoing régulations for preventing 
collisions at sea, for the navigation of ail public and private ves- 
sels of the United States upon the high seas, and in ail waters con- 
nected therewith, navigable by seagoing vessels, are hereby re- 
pealed. Section 3 of the act provides that this act shall take eflect 
at a time to be flxed by the président, by proclamation for that 
purpose. The président has never issued his proclamation, and 
the act of 1890 is not yet in force. The Britannia v. Cleugh, 14 Sup. 
et. 795, decided by suprême court of United States, April 23, 
1894. Moreover, the collision in this case occurred in June, 1889, 
so that the act could not apply, even if it were in force. The act of 
1885 only repealed the préviens navigation rules so far as they 
affected the navigation by United States vessels of the high seas 
and coast waters, but it expressly excepted from its application the 
navigation of such vessels within the harbors, lakes, and inland 
waters of the United States. Now, it is true that the suprême court 
of the United States has construed the term "high seas," as it is used 
in Rev. St. § 5346, denouncing certain offenses "upon the high seas, 
or in any arm of the sea, or in any river, haven, creek, basin, or bay, 
within the admiralty jurisdiction of the United States, and out 
of the jurisdiction of any state," to include the open, uninclosed 
waters of the Great Lakes; but we do not think it can be given 
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such a meaning in the aet of 1885, wh.ere there is a spécial exception 
in référence to navigation on "harbors, lakes, and inland v^aters." 
Thi s exception manifestly includes tlie Great Lakes, and leaves sec- 
tion 4233 in force, as to navigation upon them'. It follows that 
section é233, Revised Statutes, furnishes the navigation rules ap- 
plicable to the collision we hâve hère to consider. 

The flrst paragraph of rule 21 of section 4233, given above, is iden- 
tical with article 18 of the British navigation rules, and the second 
paragraph is found in another article. Many English cases involv- 
ing the proper construction of the language of rule 21 are found in 
the Lat? Reports, and are bere directly applicable. 

The leading case on the subject in England is The Ceto, 14 App.. 
Cas. 670. In, that case the Lebanon and the Oeto — two steamships 
— were approaching each other, in the open sea, in a dense fog. The 
Lebanon had reduced her speed to "easy," while the Ceto, which had 
already been crippled by another vessel in the same fog, was going 
"dead slow." The master Of the Ceto first heard the whistle of the 
Lebanon about a mile away, and from what seemed to be four 
points upon bis port below. He ported her helm, and edged off 
to starboard about two points. The Lebanon's whistle, notwith- 
standing the Ceto's change of helm, continued to draw nearer, and 
appeared to bear, as at first, four points from the Ceto. A collision 
resulted, and the discussion of the house of lords was as to the 
proper construction of article 18. Lord Watson states the effect 
of the article as follows: 

"When the approaching vessels are enveloped In log, and cannot see each 
other, the rule must, In my opinion, apply with greater stringency. Their 
respective ofllcers are In that case guided solely by their sensé of hearing, 
which may enàble each of them to speculate with more or less accuracy aa 
to the position of the other vessel at the time when its fog whistle Is heard. 
But the direction from which the whistle cornes can afford no Indication of 
the course of the approaching vessel, unless the soimd Is repeated and its 
bearing is, on each répétition, carefully observed. Eren then the bearing of 
the vessel, and its course, are more or less matters of spéculation, and cannot 
be ascertained With the same certalnty as if her hull or lights were in view. 
Wheu two steamships, invisible to each other by reason of a thick fog, flnd 
themselves gradually drawing nearer, until they are within a few ship's 
lengths, they are, in my opinion, within the second direction of nile 18; and 
each of them ought at once to stop and reverse, unless the fog signais of the 
other vessel hâve distinctly and unequivocally Indicated that she Is steered 
on a relatlvely safe course, and will pass clear, without involvlng risk of 
collision. In the absence of such Indications, it humbly appears to me that 
to négative the necesslty for stopping and reversing when the vessels are 
nèar to each other, though stlU unseen, would be to thwart the very pur- 
pose for which the rule was enacted." 

Jiord Watson quotes with approval this language of the master 
of the rolls in The John Mclntyre, 9 Prob. Div. 135, as follows: 

"It may be laid down as a gênerai rule of couduct that it is necessary to 
stop and reverse, not, Indeed, every time that a steamer hears a whistle or 
f6g horn in a dense fog, but when, in such a fog, it is heard on elther bow, 
and approaching, and is In the vicinity, because there must then be a risk 
of collision." 

And thèn continues: 

"When the approaching vessel Is nearly ahead; the duty to stop and re- 
verse is obvV)Us;J>ut it appears to me to be equally imperative when the 
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other vessel Is drawlng near, tipon either bow. It matters not whether the 
bearing of tbe approaching ship be one point or four. Bltber position is 
fraught witb danger of collision, if it continues to advance witbout change 
of bearing." 

Lord Herschel put the rule in this way: 

"I thinli tbat, when a steamship is approaching another vessel in a dense 
fog, she ought to stop, unless there be such indications as to convey to a sea- 
man of reasonable skill that the two vessels are so approaching that they 
will pass well clear of one another." 

The same principle is laid down in the cases of The Kirby Hall, 8 
Prob. Div. 78; The John Mclntyre, 9 Prob. Div. 135; The Dordogne, 
10 Prob. Div. 6; The Ebor, 11 Prob. Div. 25; The Lancashire [1894] 
App. Cas. 1. 

tSaid Mr. Justice Brown in the case of The City of New York, 
147 U. S. 72-84, 13 Sup. Ct. 211: 

"There is no such certainty of the exact position of a hom blown in a fog 
as will Justify a steamer in speculatîng upon the probability of avoiding it 
by a change of the helm, without taking the additional précaution of stop- 
ping until its location is definitely âscertained." Citlng The Ceto, 14 App. 
Cas. 670. 

See, also, The Martello v. The Willey, 14 Sup. Ct. 723, decided by 
the suprême court of the United States April 16, 1894, where the 
same leamed justice referred with approval to the English cases 
above cited. 

In this connection, it is useful to refer to rule 16 of the act of 1890 
(26 Stat. 320) which, though not goveming the conduct of the mas- 
ters of the vessels in this case, as a positive law, is significant, as 
showing the views of congress, and the experienced navigators who 
prepared it, in respect to the duty of vessels in a fog. The part of 
the rule hère material is as follows: 

"A steam vessel bearing, apparently forward of her beam, the fog signal 
of a vessel the position of which is not âscertained shall, so far as the cir- 
cumstances of the case admit, stop her engines and then navlgate with cau- 
tion until danger of collision is over." 

It, after ail, cornes to this, — and such is the proper construction 
of rule 21: That where a steam vessel is approaching another 
vessel in a fog, so that the bearing of the whistle of the one is a 
few points off either bow, it is the duty of the master of the ap- 
proaching vessel to stop his vessel, and, if necessary reverse, until 
the exact position and course of the other vessel can be âscertained, 
unless such circumstances présent themselves to him at the time as 
would lead a reasonably prudent and skillful navigator to the con- 
fident belief that no risk of collision exists. 

Having thus, as definitely as may be, formulated the standard 
of due care by which the conduct of a steam vessel coUiding with 
another in a fog is to be measured and its légal responsibility for the 
resultlng damage ûxed, we corne now to apply it to the facts of this 
case. 

Lord Watson, in giving judgment in the house of lords in The 
Ceto, 14 App. Cas. 670, 687, reports Lord Esher, the master of the 
roUs, to hâve said in the court of appeals, in the same case, that 
"You can never try an admiralty case, so as to get at the truth, 
unless you look with great scepticism at the évidence on both sides.'' 
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This remark has full application to the cTidence given hère by the 
offlcefS aàd^rews of the two coUiding steamers; but the case at bar 
diffefs fronl most Collision cases, in that the i-espondent, in cor- 
roboration of the story of its offlcers and crew, has enmmoned, from 
the deek of a third vessel; witnesses, who, so far as this record shows, 
are entilcèly jndjffereiit between thé parties. The great conflict of 
évidence in the case is in regard to the signais -which weré given by 
the two steamers as they approached the point of collision. The 
Badger State, a steamer of the Western Line, was sailing on Laie 
Superior from Manitou island to Whitefish Point, on a course very 
nearly parallel with that of the North Star, on the afternoon of the 
collision. It is contended on behalf of the North Star that the 
Badger State was near enough to (the point of collision to enable 
her offlcers and crew to say what signais were exchanged between 
the North Star and the ShefBeld. We think the évidence fuUy sup- 
ports this contention. The mate and the lookout of the Badger 
State testified that when the fog lifted for a time, about 1 o'clock 
in the aiterhôon, they saw a steamer of the Northern Steamship 
Line three points off their port quarter; that she was sailing a par- 
allel course 'ït'îth that of their own steamer; that they saw her again 
when the fog lifted, between 3 and i o'clock; that early in the after- 
noon she was three or four miles away, but that at 4 o'clock she 
had gained on the Badger State, and was considerably nearer. It 
was concedèd' that the steamers of the Northern Steamship Line 
had peculiâjities in their spars and rigging which easily distin- 
guished theni from other vessels at such distances. During the 
afternoon, when the fog was dense, the whistle of this vessel was 
constantly heard by thé mate, the lookout, the captain, and the 
wheelman of the Badger State, over the port quarter. Their esti- 
mate is that, froni 4 o'clock on, there was not more than a mile or 
a mile and a half of clear water between their courses, and that 
the following vessel was not more than two miles astern. The 
North Star was the only east bound vessel of the Northern Steam- 
ship Line whiçh ■^as where the crew of the Badger State could 
have'seen her, or heard her whistle, on that afternoon. The Badger 
State had a chime whistle, made by a union of three whistles, 
and its sound was easily distinguishable from that of a single or 
"solid" whistle. Some four of the witnesses from the deck of the 
North Star testify to having heard the chime whistle, which was 
a peculiarity pf the boats of the Western Line, during the afternoon, 
until shortly before the collision. Its bearing was somewhere about 
three points oyer the starboard bow of the North Star. The time- 
of the collision was flxed by the witnesses for the libelants at 
4:57 p. m., Oleyeland time, or 5:24, Buffalo time. It was flxed by 
the witnesses froin the North Star at about 5:30 p. m. The men 
of the Badger State say that about 5 o'clock, Buffalo time, — 
probably between 5 and half past 5,-T-they exchanged single-blast 
signais with a steamer going by them on their port side, on the 
usual course from Whitefish Point to Manitou, at fuU speed, a half 
a mile or a mile away. One or two of the witnesses saw her 
smoke, but the fog was ^oo deja^e to see the vessel. This vessel 
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continued her fog signais after she had passed a mile astern of 
the Badger State, when those upon the deck of the latter heard 
her give a blast of two whistles, which was answered by two 
whistles from the boat of the Northern Steamship Line foUowing 
the Badger State. The double blasts were exchanged twice again, 
or three times in aU; then came a single blast from the west- 
bound Tessel; and then ail was still. The cross signal was ob- 
served and commented on at the time by the captain of the 
Badger State, in the hearing of the other witnesses, from her 
deck. When the Badger State arrived at Sault Ste. Mary's river, 
the next day, those on board of her were informed of the collision. 
The acconnt of the exchange of double blasts, and the cross signal 
of one blast from the west-bound Tessel, corresponds in many re- 
spects with the story given by the men of the North Star. In 
the protest of the master of the ShefiBield, made at Sault Ste. Mary's 
on the day after the collision, he states that just about the time 
when he first heard the whistle of the North Star, three-quarters 
of a^ point on his starboard bow, some miles away, he heard the 
whistle of a vessel on his port side, nearly abeam, and compara- 
tively near. On the stand, the Sheffield's witnesses deny that this 
was a chime whistle; but as they profess to hâve heard it only 
once or twice, and to hâve given little attention to it when they 
did hear it, because then ail danger from it was past, and their 
ears were strained to hear the signal of the North Star, nearly 
ahead, we may dismiss this discrepancy as of small moment. 

Counsel for libelants attempted at the trial to show that the 
Badger State could not hâve been at the point of collision, be- 
cause of the time at which she reached Whiteflsh Point. Her 
offlcers say that she passed there at about 2 o'clock next morning, 
after stopping for an hour, and running the rest of the time at 
half speed, or 5| miles an hour. The argument was that, in the 
eight hours and a half between half past 5 — the time of the 
ooUision — and 2 o'clock the next morning, she could only hâve gone 
between 40 and 45 miles, while the collision is said to hâve tÈuken 
place about 60 or 65 miles from Whiteflsh Point. We do not re- 
gard this évidence as of any great weight. It dépends on the 
memory of the mate and captain of the Badger State as to the 
«peed of their vessel during a certain eight hours of a long trip, 
with resi)ect to which they might much more easily be mistaken 
than they could as to the circumstances that they were followed 
wiithin a few miles by the North Star that afternoon, that the 
Sheffleld passed them, that double signais were exchanged, and 
that then a cross signal followed, ail of which must hâve been 
deeply impressed in their mînds, both by the unusual character 
of the occurrence, and by the fact of the collision of which they 
learned the next day. The log of the Badger State, produced in 
the circuit court, shows that the memory of her ofifrcers, as to 
lier speed, was defective. More than this, the location of the 
collision itself dépends on measurement of distance by the esti- 
mated speed of the ShefQeld, and her time from Whiteflsh Point, 
which is by no means exact. On the whole, we think the proximity 
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of the Badger ^tate to the place of tlie collision is as satisfactorîly 
establishedas such a fact can be. The testimony of tke witnesses 
who stood upon her deck is therefore to be accepted as applicable 
to thé collision in controTersy, and it clearly makes the évidence 
for the North Star preponderate, in so far as the men of the 
North Star and the Badger State agrée. The chief point of agree- 
ment is that the ShefBeld and the North Star exchanged double 
blasts a short time before the collision, as an agreement to pass 
starboard to starboard, and that subsequently this agreement was 
broken by a cross signal from the Sheffleld. The story from the 
ShefiSeld is that she flrst heard the whistle of the North Star three- 
fourths of a point on her starboard bow, âve miles away, that she 
blew two single blasts and then, reducing her speed to four miles 
an hour, and starboarding a half point, she blew four or flve 
double blasts, at a minute apart; that she heard three single blasts 
in answer from the North Star, and that then, when two miles 
away from the North Star, she ported from a course N. by W. ^ N. 
three points and a half to one N. W. by N.; that, on this latter 
course, she exchanged seven blasts of one whistle with the North 
Star; that the bearing of the North Star widened on her port bow 
from three points, immediately after porting, until it was six 
points; that then, suddenly, a blast of two whistles was heard 
from the North Star, to which she gave a response of one, hard 
ported, and swung around to a course N., or E. of N., and was 
struek by the Star at right angles, just abaft the mizzen rigging. 
The évidence; from theiBadger State satisfles us that the Shefiîeld's 
witnesses put her double blasts much further from the collision, 
in point of time, than the fact justified, and that, when she did 
blow double blasts, they were answered by double blasts from the 
Star. The exchange of seven single blasts after the Sheffleld 
ported, and the great widening off her port bow of the North Star 
whistle, till it reached six points, we do not believe, To say that 
the Star's whistle was six points off the port bow of the Sheffleld 
puts her in a perfectly impossible position, and disc]çedits ail this 
part of the Sheffleld's story. The learned district judge thought 
there was exaggeration in this statement as to the number of 
one-blast signais after the Sheffleld ported, and we fuUy concur 
with him. The recklessness of the Sheffleld, in porting, instead 
of stopping and reversing, to ascertain with certainty the position 
and course of the North Star, appears greater as the time and 
place of the porting is found to be nearer to the collision. There 
was an obvions motive on the part of the Sheffleld's witnesses, 
therefore^ to make the time between their porting and the collision 
as great as possible. This is the explanation of the exchange of 
seven single blasts a minute apart, just preceding the collision, 
made so prominent a part of the Sheffleld's story. ; The attempt 
to sustain i it by the évidence of King, the porter of the North 
Star, who had been discharged for drunkenness, failed because of 
his previous contradictory statement, his manifest motive, and his 
insufflcient opportunities for observation. His story comes to this: 
That the Star was taking one course, and was giving repeated 
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signais to the Sheffield that she was taking another. We cannot 
accept this as crédible until it is establish.ed by indubitable proof. 
Neither master can be supposed to hâve sought a collision, and 
yet misleading signais, repeated flve times, could hâve no other 
explanation. 

For the same reason, we cannot believe that the Sheffield ported 
her helm, and then blew signais to indicate that she was keeping 
her course. The only reasooable explanation is that suggested 
by the district judge, — a confusion of signais. The Sheffleld mis- 
took a double blast from the Star for a single blast, or perhaps 
two of them, and, without stopping to ascertain the Star's exact 
position and course, recklessly took it for granted that she was 
going to port, and herself ported, and thus ran across the bows 
of the Stâx. Of course, this was reckless navigation, and gross 
négligence, for which she must be condemned. On her own story, 
the district judge thought the ShefiSeld guilty of three or four 
faults. As we find the fact to be, we think her recklessness and 
négligence even greater. She has not appealed from the decree 
against her; but it is claimed in her behalf that the appeal of 
the North Star gives this court the right to modify the decree 
below so as to enter a fuU decree against the Star for ail the 
damages. This is denied by counsel for the North Star, who con- 
tend that the decree, in so far as it fixes the faults of the 
Sheffield, not being appealed from, is res judicata, and cannot be 
disturbed. The question of practice thus presented, we do not 
feel called upon to décide, because, if the question is open to us, 
we hâve no hésitation in convicting the Sheffield of gross fault. 

The much more doubtful question is as to the conduct of the North 
Star. As we hâve already said, we think that there was an ex- 
change of double-blast signais between the two vessels when they 
were a mile or less apart, but that the Sheffield mistook some of the 
answers by the Star for single blasts, and ported. It is probable, 
also, that those navigating the Star did not at once perceive the 
change of signal by the Sheffield. The question is, had the master 
of the Star reason to doubt whether the Sheffield was keeping a 
course to the starboard of him? If so, then there was risk of colli- 
sion, requiring him to stop and reverse. The bearing of the Shef- 
âeld's whistle when the master of the Star says he first heard it 
was three-fourths to one point over the starboard bow. He places 
the Sheffield only half a mile away at that time. If so, their courses, 
assuming them to hâve been nearly parallel, were only 500 feet 
apart. He then starboarded his helm half a point, and a minute 
later heard the approaching whistle a point and a half over the star- 
board bow. This was not a widening ofl his bow, which could indi- 
cate to him that the Sheffield was on a course which would cer- 
tainly go by him, because he had starboarded half a point, and 
that change in his own course was nearly enough to account for the 
change in the bearing of the Sheffield. A minute later, he says, 
he heard another whistle, still only a point and a half off the star- 
board bow. If his judgment of the bearing was correct, this was 
conclusive évidence that the Sheffield was on a course drawing 
v.62F.no.l— 6 
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neafer aM nearer to Ms-bwn. The' next signal, éïnihute later, he 
recogûized as a single whistle that bore only a point and a 
quartep off his bow, and at the next one the Sheffleld kove in sight, 
and shot across his bow. It is true that two North Star wit- 
nesses, in their évidence, widen the bearing of the whistles more 
on the'Btarboard bow, with each recurring whistle, than does the 
master; bnt they are by no means positive in their recollection, and 
he is explicit on this subject. Moreover, they did not communicate 
to him their judgment of the bearing of the approaching whistles. 
He was responsible for the navigation of the North Star, and his 
responsibility is to be determined by that which he saw and heard. 
The event showed that his judgment as to the bearing of the whis- 
tles was correct 

It i^ true that the agreement to pass starboard to starboard, if it 
had certainly been established, would hâve been good ground for 
the master of the Star to suppose that the Sheffield would keep 
off to starboard, but could he be certain that the agreement had 
been safely established? With a vessel only five minutes away 
from hini, in a dense fog, and but a point off from dead ahead, it 
was his dtity to note with care the bearing of each whistle. Says 
Marsden on Collisions (2d Ed. p. 350): 

"In practiCe, one of the lùost usual Indications of rlsk of collision Is that the 
approaching shlp remalns npon the same bearing from the : observlng ship 
for an appréciable length pf time." 

In article 16 of the act of 1890, to prevent collisions at sea (26 
Stat. 320), appears the following: 

"Risk of , collision ean, when circumstances permit, be ascertained by care- 
fuUy watchlng the compaas bearing of an approaching vessel. If the bear- 
ing does npt appreclably change, such rlsk shall be deemed to exist" 

The act in which this language appears is not, as we hâve found, 
applicable to the collision in this case, but it is evidently only de- 
claratory of a well-understood raie of pradent navigation, and is 
useful hère as such. Thé master of the North Star could not be 
certain that he had correctly placed the whistle, nor could he, as is 
«vident from what happened, be sure that he had correctly inter- 
preted the isignals of the approaching vessel. The vessel was get- 
ting nearer and nearer. The bearing was suspicious, to say the 
ieast There was a risk of collision when he heard what he took to 
be the third double blast of the Sheffield. He ought then to hâve 
stopped his engines. If he had done so, there would hâve been no 
colûsion. We think that reasonable care on his part required this 
course. To go on was to risk collision, and that was a violation of 
the twenty-flrst rule. Evén if he was not required to stop, under 
such circumstances, he should at Ieast hâve reduced his speed to the 
iowest point consistent with rétention of control of the vessel. The 
North Star wotild steer at a speed of four miles, and perhaps less. 
It is conceded by the witnesses that at this time she was running 
at Ieast five miles an hour, and probably a half mile or a mile more. 
A réduction of speed at the time of the third whistle heard from the 
Sheffield, by a mile and a half or two: miles an hour, would hâve 
enabled the Star to stop her headway before the Sheffleld was 
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strucli, if it is true, as claimed by the witnesses for the Star, that 
her Leadway, at the time of the collision, was not more than a 
mile an hour. 

The master of the North Star says in his protest that the first 
whistle he heard from the SheflSeld was a fog whistle, and that the 
double blasts came afterwards. This accords with the probabilities, 
because, until the Sheffield began to blow double blasts, she had 
been blowing single blasts. She was doing this as she passed the 
Badger State, and until she had passed a mile astem of that vessel. 
It would be singular if some of thèse blasts had not been heard by 
those upon the North Star. A light breeze was blowing from 
W. N. W., but certainly not enough to prevent the North Star's 
men from hearing whistles several miles to leeward. Otherwise, 
how could the Star hâve heard the chime whistle of the Badger 
State, three points ofE her starboard bow, nearly down to the time 
of collision? "We do not think the évidence of the North Star wit- 
nesses to the contrary overcomes the evidential weight of the state- 
ment in the protest, or of the inferences to be drawn from the 
testimony of those on the Badger State, that the double blasts from 
the ShefiSeïd were not the first whistles heard by those on the North 
Star, but that single blasts must hâve been heard before. The 
moment such a single blast was heard, the master of the North 
Star should hâve reduced her speed to the lowest point, and even 
the subséquent double blasts, with their suspicions bearing, would 
not hâve justifled any increase of it. 

It has been pressed on us with great force that we should not 
apply the same ruie in this case as was applied in the English 
cases cited, because of the very marked différence in the circum- 
stances. It is said — with what accuracy it is not necessary to dis- 
cuss — that in ail those cases the collisions occurred where the usual 
courses of vessels crossed, while hère the master of the North Star 
knew that the vessel approaching was necessarily on a course 
paraliel, or nearly parallel, with his own, and that she would nat- 
urally pass to his starboard if she kept on her course, and did not 
port. When, therefore, he established an agreement to pass star- 
board to starboard, it is said he had the right to feel entirely secure. 
Considering the uncertainty of sound in a fog, we cannot concède 
that the master of the Star had sufflcient ground for a feeling of 
entire securîty when the first whistle he says he heard showed the 
vessel only half a mile away from him, and but 500 feet ofl his 
course, and the bearing of the 8ubsequen|; whistles showed, not 
parallel, but converging, courses. 

But suppose that we hâve been too stringent in respect to the 
conduct of the master of the North Star when he thought he was 
in agreement with the Sheffield. How was it when he heard the 
first cross signal from the Sheffield? In the answer for the North 
Star, the averment is that at the first cross signal the speed was 
only checked, that the engines were not stopped until the second 
cross signal, and that they were not reversed until the vessel hove 
in sight, a little later. On the stand the witnesses for the North 
Star, except one, said that the signais to check, to stop, to back, and 
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to back strong, were giren together, with only space enough between 
them to distinguish them, and that tbey were given at the first 
cross signal. After the hearing in the district court the answer was 
amended to inclnde such an allégation. One of the North. Star 
witnesses says that the signal to check was given at the time of 
the flrst signal, and that the signais to stop, back, and back strong 
did not corne for half a minute afterwards. The signal to check 
was three bells, the signal to stop was one bell, the signal to back 
was two bells, and to back strong was two bells. The signal to 
stop and reverse strong conld hâve been given with just two bells, 
without any intennediate signais. We fully concur with the dis- 
trict judge in thinking that the original answer, and the character 
of the signais which were ^ven, establish the fact to be that at 
the flrst cross signal the only order was to check, and that the 
signais to stop and to back were not given until the second single 
blast of the Sheffleld. This delay was a fault. The cross signal 
of the ShefQeld meant imminent danger of collision, and nothing 
but a signal to stop and back strong would satisfy the require- 
ment of the situation. If the time between the flrst and second 
cross signala was but half a minute, the use of this time in reversing 
would hâve saved the Sheffleld, if, as claimed by respondent, the 
headway of the North Star was but a mile an hour when she stnick. 
It is suggested that the first cross signal was near enough to the 
collision to make what was done at that time in extremis, so that 
the master of the North Star could be charged with an error of 
judgment only, in checking instead of stopping and reversing. It 
is said that he could not then know whether it was safer for him 
to go on than to stop and reverse. We cannot agrée with this. 
The rule requires that when there is risk of collision a steamer 
shall stop and reverse, and the rule is to be foUowed, unless the 
circumstances justify and require a departure from it. The ap- 
proaehing vessel was heard approaching from a direction but little 
more than a point ofE the starboard bow, and the rule had full 
application at that time. The nearer the vessels came to each 
other, under such circumstances, the more necessary it became to 
stop and reverse, for the master had not reasonable ground to sup- 
pose that the approaching vessel would go under his stem if he 
went on. 

Much évidence is contained in the record in référence to the speed 
of the North Star. Her full speed was 12 miles an hour. The dis- 
trict judge f ound that just before the collision her speed was nearly 

10 miles an hour. She could steer at 4 miles an hour or less. Bule 
21 requires her speed to be moderate in a fog. It is conceded that 
in going at 10 miles, or even at 8 miles, an hour, she could not hâve 
stopped in the distance in which, in that fog, she could hâve seen 
an approaching vessel. Eight or 10 mUes an hour, when a vessel 
was approaching her from a direction only a point ofl her bow, 
would therefore be excessive speed. The Bolivia, 1 U. S. App. 
26, 30, 1 C. C. A. 221, 49 Fed. 169; The Nacoocheé, 137 U. S. 330, 

11 Sup. et. 122. What was the fact concerning her speed? The 
évidence of thè Star's own witnesses on this subject is by no means 
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satisfactory. The chief engineer's statement as to the réduction 
effected by one check was that it reduced the révolutions from 74 
to anywhere from 38 to 50. The North Star was running under 
<jne check. What that check usually was, her engineer could not 
give, with any exactness. The second engineer, who was on watch 
during the aftemoon, says that the captain sent him word to go 
more slowly between half past 4 and 5, and that at 5 o'clock her 
révolutions were "somewhere along" ahout 35 or 36. This would 
be from 5| to 6 miles an hour. The évidence of the other witnesses 
is of that vague and gênerai character which much detracts from 
its weight. The mate says he thinks she was going flve miles and 
a half an hour but would not be positive that she was not going 
seven or eight miles. AU the witnesses on the Sheflfield say that 
the North Star was turning up the water in front of her cutwater as 
she came into the Sheffleld, while this is denied by the lookout and 
the watchman, who say they looked over her bow just before the 
collision. She could not thus carry "a bone in her teeth" (as the 
sailors' phrase is), except when running at a speed of eight mUes 
an hour, and upward. The log of the Badger State shows that 
she was running nine or ten miles an hour nearly ail the afternoon 
before the collision. If so, this must hâve been the speed of the 
North Star, for the two vessels were in company during that time. 
It is claimed that there are erasures in the log of the Badger State 
which show a change from a lower speed to higher speed. It is 
difficult to discover any motive for mutilation of the record by the 
persons in whose custody the log was, and we are inclined to think 
that the erasures were nothing but the work of those who orig- 
inaly made the record, at the time of making it. The protest of the 
INorth Star's master fixes the placé of the collision about 70 miles 
from Keweenaw Point, and so dœs the évidence of the ShefiSeld. 
If so, she ran 12 of thèse miles between 3 and 4 at fuU speed, and 
the rest under check in flve hours and a half, for she left Keweenaw 
Point at about 11 o'clock. This would make her speed under check 
between 8 and 10 miles an hour. While it is true that she might 
bave run at greater speed during the afternoon, and slackened her 
speed just before she heard the Sheffield to half of 10 miles an hour, 
we do not think it probable. We are therefore not disposed to 
differ from the district judge in this finding. Expert évidence was 
taken to show that if the North Star had been going more than 
flve miles an hour, when she checked, stopped, and reversed, the 
pénétration of her bow into the Sheffleld would hâve been much 
deeper. Other experts called by the libelants took a différent view, 
and made a conflict. It seems to us, from an examina tion of this 
évidence, that it is largely conjectural, and is not to be depended 
upon, because of the very vague knowledge which the experts could 
hâve of the character of the hole made in the Shefifleld's huU, and 
the amount of its metallic résistance to the blow. On the whole 
case, we cannot flnd enough in the record, contrary to the findings 
of the district judge, to warrant us in setting aside his decree, in 
so far as it holds both vessels at fault, and liable to share the loss. 
We hâve been pressed with the argument in this case that in view 
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of the recklessness wMcli both the district court and this court 
hâve found in the navigation of the Sheffield, and which is, in it- 
self, suffleient to account for the collision, ail reasonable doubt 
should be rçBolved in favor of the North Star. It is said that the 
burden upon the manifest wrongdoer is greater than merely to 
show by M» prépondérance of évidence that the other vessel was 
guilty of tault, and, further, that a slight fault is no ground for 
dividing the damages. It may be conceded that the principles of 
law involved in the foregoing propositions are supported by author- 
ity. The Gity of New Tort, 147 U. S. 72-85, 13 Sup. Ct 211; The 
Great Bepublic, 23 Wall. 20. But, for the reasons given above, 
we are of opinion that the faults of the North Star are sufflciently 
established by the proof, within the rule suggested, and that but 
for them the collision would hâve been avoided. The faults of the 
North, Star are çhiefly shown by the évidence from her own deck, 
and the learned district j'udge based his conclusions in regard to 
them ; almost entirely on the case as stated in the protest of her 
captain, and the pleadings of her owners. Giving to the flndings of 
the district court the weight in such a discussion they are neces- 
sarily entitled to, we are unable, in View of ail the circumstances,, 
to dissent therefrom. 

The district judge allowed interest on the total value of the 
SheflBeld. He stated his reasons as foUows: 

"With référence to the allolitance of thé Item of $12,000 interest upon the 
total value of the Sheffield (wliich the commissioner puts at $160,000), I hâve 
feit moi-è doubt. The Sheffield was guilty of so many faults in connection 
with this catastrophe that ï hâve been strotisly disposed to reject this item 
of liiterest, as its allowance îs a matter of discrétion; but, upon reflection, 
I am satisfled that with regard to the main fault, viz. the f allure to stop and 
revefse.-Tft fault but for whiCh the collision would not hâve occurred, — the 
steainters were equally to blâme. In addition to this, theré was a frankness 
upon tiie part of the Sheffield offlcers and crew, in admltting their faults, 
whlch, Whlle it does not dlsarm critlclsm with respect to their conduct, in- 
clines one to talîe as favorable aJ view of their case as the facts will warrant. 
Upon the other hand, there was such a marked discrepaucy between the testi- 
mony of the men upon the Star, and the statements made by them in their 
protést, and even In their answèr, and such obvions' Improbabilities upon 
the face of their testimony, that there is raised in my mind something more 
thau a suspicion that their intention was to make the testimony, so far as 
possible, fit the exlgencies of, their case, as théy had been developed by the 
libelant's évidence,— a practice very common in collision cases, and one 
whlch the Engllsh rule with regard to the flling of prellminary acts was in- 
tended to provide against tJpon the whole, I hâve concluded not to disturb 
the report of the commissioner upon this point" 

We are constrained to differ with the foregoing, both in respect 
of the côttiparative delinquency of the two vessels, and of the cred- 
ibility and candor of the two crews. It seems to us that the fault 
of the Sheffield, in porting so near the point of meeting, and cross- 
ing the bows of the North Star, involved gross recklessness, while 
the faults of the North Star were more excusable. Moreover, we 
are convinced that the story of those from the deck of the Star 
is much nearer the tnith than that of the Sheffield's witnesses. 
With respect tb circumstances, their account of which was mani- 
festly impossible, the offlcers and creW of the ShefiSeld preserved a 
uniformity of statemènt only to be explained by préviens agrée- 
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ment. If the district judge's conclusions that the faults of the two 
vessels were equal, and that the ShefiSeld's witnesses were more 
truthful than those of the North Star, justified him in exercising 
a discrétion to allow interest which otherwise he might hâve with- 
held, it would seem that we, differing from his conclusions in thèse 
respects, and hearing the case de novo, as we do in admiralty ap- 
peals, should exercise our discrétion, and modify the award of dam- 
ages by excluding the item of interest. It is well settled in this 
country that the question whether interest shaU be allowed by the 
court of ârst instance, or by the appellate court, in admiralty, on 
the amount of damages awarded in a collision case, is one in the 
discrétion of the court. Hemmenwav v. Fisher, 20 How. 258; The 
Ann Caroline, 2 Wall. 538; The Scotïand, 118 U. S. 507, 6 Sup. Ct. 
1174. 

We shall therefore modify the decree of the circuit and district 
courts, and divide the damages, exclusive of any interest on the 
reported value of the ShelHeld, and award half the costs of the 
court below and of this appeal to each party, I^et a decree be 
entered accordingly. 
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WESTERN TRANSIT CO. v. BENHAM. 

(Circuit Court of Appeals, Sixtli Circuit. May 8, 1S94.) 

No. lOJ. 

1, COLUSION— TkIAL— NaTTTICAL ASSESSORS. 

In a collision case, there is no error In the district Judge calling to his 
assistance a navigator of expérience as nautical assessor. 

2. SA.ME — Bbtwben Steamers— Fog. 

The steamer Fountain City collided wlth the tug Samson on a starlight 
nlght, when there was considérable fog on the water, so that neither ves- 
sel was visible from the deck of the other. The captain of the steamer 
testified that he first heard one blast of the tug's whlstle, about one point 
on the port bow, and answered it, indicating that the vessels would pass 
port to port. Next he heard three blasts from the same point, indicating 
that the tug had a tow; and he answered with a single blast, and ported 
his helm, to giye her a wider berth. At this time the mate reported from 
the crosstrees that the tug was on the port beam. He then lieard two 
blasts from the tug, and answered them, and starboarded his helm. Then 
the tug gave a single blast, which he answered, and stopped his engines; 
but in a moment the tug was discovered ahead, and the collision occmTed. 
Held that, as the position of the tug was doubtful,— her whistle sounding 
aJiead, and the steamer's mate reporting her abeam,— the steamer was in 
fault, for not reversing when the captain heard the double blast, indicat- 
ing a change of the agreement to pass port to port. 
8, Same. 

The steamer Fountain City collided with the tug Sarason in the night- 
time, when fog on the water made each invisible from the deck of the 
other. The tug's lookout on top of the pilot hoiise discovered the steamer 
about one point on the starboard bow. The tug gave two blasts, which 
were answered by the steamer, and starboarded her helm a little. A 
second signal of two blasts was answered from the same quarter, but 
the tug's third signal was not answered; and, though her offlcers became 
uneasy at this, she kept on untll the collision occurred. Hdd, that the 
tug was In fault, for not stopping and reversing when her signal was not 
answered. 
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Apiteàl frôm tlie District Court of the United States for the East- 
eroDiTision of the Nortliem District of Ohlo. 

This /was a libel for collision filed by C. E. Benham against 
the steamer Eountain City (the Western Transit Company, owner 
and clàimant). There was a decree for libelant. Claimant ap- 
pealed. 

Tiite was an appeal In admiralty. 0. B. Benham, the owner of the steam- 
tug Samson, flled his llbel In the district court for the northern district of 
Ohio against the steamship Fountain City, to recover damages for a colli- 
sioiii , His libel averred that about 1:30 o'clock on the moming of the lOth 
of May, 1887, the Samson was proceeding under checlc, at the rate of not 
more thàn three or four miles an hour, from Ashtabula to Buffalo, in Lake 
Brie, off Long Point, in a fog; tliat the men in charge of the Samson lieaid 
the whlsûe of a steamer, which proved to be the Fountain City, and sighted 
her masthead llght through the fog at a considérable distance aheàd, and 
on the sfjarboard bow of the Samson; that the Samson blew a passing signal 
of twô blasts, which was answered by the Fountain City by a signal of two 
blasts, and that thèse signais of two blasta were repeated by each vessel; 
that the Samson then changed her course one point, and the vessels contin- 
ued on their respective courses, which were taking them^ a wide distance 
apart, starboard to starboard; that, suddenly, the Fountain Oity violating 
the agreement thus establlshed, swung rapidly to starboard on a hard a-port 
wheel, and, proceeding at a great speed, crossed the bows of the Samson at 
nearly a right angle; that, as soon as those in charge of the Samson saw 
thls change in the course of the Foxmtain City, they caused the Samson's 
engines to be reversed, and took every possible précaution to prevent the col- 
lisicjn; and that, notwithstanding this, the Fountain City's forward gang- 
way, on the port side, strucï: the Samson's stem, and raked across it, break- 
ing it entirely off at the water line, and twisting it around to the port side, 
damaging the apron, and causing the Samson to spring a leak. The faults 
chargea to the Fountain City were those of keeping no proper watch, pro- 
ceeding at tlie too high and reckless speed of 9 or 10 miles an hour in a 
fog, in changing her course îis abore stated, and in not stopping and revers- 
iug. The Western Transit Company appeared as claimant of the Fountain 
City, and made answer. The answer averred that just before the collision 
the Fotœtain City was proceeding slowly on a course S. W. by W. % W., at 

a speed through the water not exceedlng miles per hour, when those 

on board of her heard one blast of a whistle from a direction a little ofï the 
port bow, indicating that the steamer which afterwards proved to be the 
Samson was on the port side of the Foimtain City, and would pass her on 
the port side; that the night was clear and starlit overhead', with considér- 
able fog on the water, which was suflieient to conoeal the tug from those 
on board the Fountain Citj', and the wind was light and north; that the 
steamer answered with one blast of the whistle, to Indicate that the signal 
of the tug was understood by her, and ported about one point, so as to give 
the tug a wide berth; that the tug then sounded three blasts of her whistle, 
Indicating that she had a tow; that this was from about the same direction 
that the flrst signal was heard; that the steamer responded with one blast, 
and ported another' point, Which put her on a course of about due west; that 
the tug drew doser to the steamer; that the tug then sounded two blasts of 
her whistle, and the steamer answered Immediately with two blasts, and 
put her wheel to starboard; tbat then the tug sounded one blast, and the 
steamer responded with on© blast, and put her wheel to port, and stopped 
her engines; that the tug was then seen close to the steamer, and showed 
a bright and green llght, and was apparehtly nearly broadside to the steamer, 
and standing up the lake; that thereupon the steamer's wheel was put hard 
a-port, and its engine was signaled to start ahead; that almost instantly, 
and before ine steamer BWung to starboard more than a point, the tug, rap- 
idly swinglng to startxJard, ràn into the steamer, and struck her a sllght 
glancing blow on the port side, near th© forward fender; that the steamer 
was Immediately stopped, and the tug drifted back of the stem of the 
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Steamer, and dlsappeared in the fog. The district Judge called to hls assist- 
ance a nautical assessor, and fonnd that the Fountain City was In fault— 
First, in tliat her mate, who was sent to the crosstrces to observe the tug, 
carelessly misjudgeu her position, and entirely misled his captain; second, 
ia that the Fountain Oity was proceedlng at too great a speed; and, thlrd, 
in that the captain failed to stop and reverse when the signais he heard 
Irom the tug, and the report ot the mate as to lier position, were so at vari- 
ance. ïhe cOmmissioner reported $965 damages, with interest thereon from 
the Ist of Jime, 1887; and a decree was entered for $1,278.53, together with 
the costs of the action. 

Hoyt & Dustin and Hermon A. Kelley^^for appellant. 
H. D. Groulder, for appellee. 

Before TAPT and LURTON, Circuit Judges, and BAER, District 
Judge. 

TAFT, Circuit Judge, after stating the ca«e, delivered tlie opin- 
ion of tlie court. 

It is assigned for error that the district judge called to his assist- 
ance a nautical assessor, who was a captain of long expérience in 
saillng the lakes. It has been the practice in this circuit, and par- 
ticularly in that court over which so experienced and able an admi- 
ralty judge as Mr. Justice Brown presided for nearly 20 years, for the 
district judge to call to his assistance navigators of expérience as 
nautical assessors. It was based on the practice, f oUowed by the En- 
glish admiralty judges, of advising with the elder brethren of Trinity 
House as to practical questions of seamanship and navigation. It 
has been approved by the suprême court of the United States, and 
it is of such long continuance that it is too late now to question its 
validity. In The Hypodame, 6 WaU. 216-224, Mr. Justice Grrier, 
in commenting on the weight to be given to the flnding of facts by 
the district courts in admiralty cases, uses this language: 

"The district courts hâve better opportunities for examining such cases, 
and forming a correct conclusion, than any other. They may examine wlt- 
nesses ore tenus, and, although they may not hâve Trinity masters to assist 
them, yet, in difflcult cases, depending on nautical expérience, the judge may 
call to his aid experienced masters of vessels (as is done in one district at 
least), whose report wlU greatly assist the court In coming to a correct con- 
clusion." 

The district referred to by the learned justice was the eastern 
district of Pennsylvania, as shown by footnote. We think the prac- 
tice an admirable one, and one. well adapted to assist the trial 
judge in reaching the right conclusion in an admiralty case. 

The collision in this case occurred four years before the évidence 
was taken, and it is not surprîsing that there is great confusion among 
the witnesses as to what occurred. The statement of the master of 
the Fountain City is that after hearing a signal of three blasts from 
the approaching steamtug, which was nearly ahead, and a little 
off the port bow, he received a report from the mate that the tug 
was abeam, on the port side, and going up the lake in the same 
direction with the Fountain City; that thereafter a blast of two 
signais was heard from the tug, stni but a point ofl the port bow, 
which he answered with two blasts, putting his wheel to starboard; 
that then he heard one blast from the tug, to which he responded 
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with. one Mast; hard a-porteâ his wlieel, and stopped his engines. 
TMè'ôate of tM Fountaiti Cîfty says that'he saw the lights of the 
tiil; ôtfi't^é 1^^ aûd réported them to the captain after ail 

the signala ii4d; been blpwn, and not before the signais of two 
whistle», as stated by the captain. On the captain's évidence, 
there is not the slightest question that he was guilty of a fault, 
in not, stoppiilè and revèrsing, àfter hearing from the mate that 
the tùg Tiras on his port bèâm, and hearing from the tug signais 
of two blasts oflf his port bow, and nearly ah^ad. We considered, 
in the case oif the North Star, 62 Fed. 71, the duty of steam 
vessels, when approaching each other in a fbg, under rule 21 of 
section 4233 of the Revised Statutes, and held that a proper con- 
struction of the rule requires a steam vessel approaching another 
in a fog so that the bearing of the other's whistle is ahead, or but 
one or two points oflf eithèr bow, to stop and reverse until the 
course and position of the other vessel can be definitely ascer- 
tained, unless the circumstahcês known to those in chaîne of the 
flrst vessel are such as would justify, in a careful and skillful 
navigator, the confident belief that the position and courses of the 
vessels will make them pass each other well apart. ■ If we accept 
the statement of the captain of the steamer, it i« clear that the 
position of the tug with référence to his steamer was not definitely 
ascertained when he heard thé report of his mate that the tug 
was on his port beam, and then heard her double blasts nearly 
dead ahead. He had then every reason to fear that if he proceeded 
there was danger of Collision. It became his duty, therefore, to 
stop and reverse. If the mate's statement is true, the captain 
failed in his duty, in not reversing when he stopped his engines 
at hearing the one-blast whistle from the tug. The onfe-blast whistle 
was a change from the agreement established' by the exchange 
of two signais to pass port to port, and necessitated a reversing 
of the helm of the Fountain City. The one-blast whistle of the 
tug sounded less than a point off the port bow of the steamer, 
and they were nearing each other, so that in a few moments there- 
after the tug became visible to the steamer. A change from one 
side to the othei', with the tug but two or three minutes away,. 
was obviously fraught with danger. It was clearly the duty of 
the captain, under thèse circumstances, not only to stop, but to 
reverse. Had he done so, ther© wçuld hâve been no collision. 

The argument is pressed upon us by counsel for appellant that 
the positions of the two vessels, at the time the one-signal blasts 
were gaid to hâve been exchanged, were those of vessels whose 
courses crossed, and that, by the rules prescribed by the board 
of inspectors of steam vessels for navigation, it was the duty of 
the Samson to port her wheel, and go under the stern of the 
Fountain City, while it was the duty of the Fountain City to 
keep her course or port her helm, if necessary to avoid collision, 
and that she had no right, therefore, to reverse. We think the 
ndes referred to hâve no application to the situation of thèse 
two vessels, in a fog, and so near together, when neither knew 
the course or exact position of the other. But if they hâve- 
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■application the Fountain City was at fault, in not keeping her 
course, instead of stopping. The Britannia v. Cleugh. (decided by 
the suprême court April 23, 1894) 14 Sup. Ct. 795; The North- 
fleld V. The Hunter, 4 Ben. 112, Fed. Cas. No. 10,326. She should 
hâve done one thing or the other. She should hâve treated the situa- 
tion as that of vessels in a fog approaching each other nearly 
head on, or as that of yessels whose courses were crossing, with 
the duty upon the tug to keep out of the way, and of the Fountain 
Oity to keep her course. The Fountain City did not follow the 
rules prescribed for either situation. 

We fully concur with the district judge in his conclusion that the 
Fountain City was at fault in this collision, and that her fault was a 
contributing cause thereof ; but we differ with the district judge in 
his conclusion that thetugwaswithout fault, and we reach this resuit 
from the statements of the men upon the Samson. Their évidence is 
that, as their vessel was proceeding down the lake, they heard the 
whistle of the Fountain City, 10 or 15 minutes before the collision ; 
that a lookout was sent up to the top of the pilot house, and through 
the mist, far above the water, caught a glimpse of the masthead 
iight of the Fountain City, less than a point off their starboard 
bow ; that the Samson then blew two blasts, which were answered 
by two from the Fountain City, still but a little off the starboard 
bow; that the Samson starboarded her helm a point, and then blew 
another blast of two whistles, which the Fountain City answered, 
still off the starboard bow, and widening a little; that then the 
Samson blew a third blast of two whistles, which was not an- 
swered, and that she starboarded another point, and kept right 
along under a slow check; and that a few minutes after her third 
signal she saw first the masthead Iight, and then the red Iight, 
at the Fountain City, less than a point off her starboard bow, 
swinging under what appeared to be a hard-a-port wheel across 
her bow. We think it very évident, from the testimony of the 
mate in charge of the tug, and her captain, who was in his room, 
and of her lookout, that the failure of the Fountain City to answer 
the third double blast, properly caused ail who noticed it anxiety 
and alarm as to what the Fountain City was doing, where her 
exact position was, and what her course was. The mate was asked : 

"How long after the third signal was It that you saw the masthead Iight 
«f the Fountain City? A. Shortly afterwards. Q. How long would you say? 
Flve minutes? A. A couple of minutes, probably. Q. That last signal, you 
say, you did not hear any response to? A. They never answered me but twice. 
Q. You never heard any blast or signal from the Fountain City after your 
second signal was blown,— after he replled to your second signal? A. No. 
sir. Q. When was it that you stopped the engine,— before or after you saw 
the masthead Iight? A. I stopped the engine just when I saw his masthead 
Iight." 

The lookout said: 

"We liad already blowed two whistles, and we got two from the Fountain 
City. We ran on for about a minute or two, and our mate blew two whistles, 
and we got two back. Q. Where did they bear? A. Off on our starboard 
bow. We went on a little whlle longer, and blowed two, and we didn't get 
any from the Fountain City. Q. Go ahead. A. Well, then I heard the mate 
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say to the Bia^rat the T^heel, 'Starboard half a point' Before the man had 
etarboarflecl heç Jie sald, 'Let her go a point' So we ran along, and I was 
down foward ftt the tlme." 

The captain of thie tug was in his room, off duty. His évidence 
was as follows: 

"Q. Now will you tell the court— starting wlth the time of your hearing 
two blasts blown on your wWstle, and two blasts answered by some other 
vessel— âll you know abont the collision? A. Well, I thlnlc I heard the signal 
answared twice, If I remembér right, and then 1 heard us give another sig- 
nal; and It was riot replied tô, and 1 got ont on deck. Q. What signal? A. 
Passing signal. Q. How many blastsî A. Two blasts. I dld not hear it 
answered, and I came ont on deck. Q. I wish you would, In your own mind, 
go right back tliere to yoin: coming on deck, and tell the court how you came 
on déckî A. I came ont of the door, which was on the port slde, and walked 
forward only; a short distance before I asked the mate, 'What is tbe trouble?' 
He says, 'There Is a boat across our bow.' Wlth tliat, I saw the outline of 
the boat in the fog myself." 

On eross-examination he said, in answer to the question: 

"Q. How long Would you say that it was between the time «f the last sig- 
nal of two blasts and the boats coming together? A. Well, it might hâve 
been two and three minutes. Q. How long after that last signal was given 
were you on deck? A. As spon as I could get out there. It dld not take 
a great while. Q. Had you tiiken your clothes off? A. Yes, sir; I did not 
wait to dress when I went on deck." 

The lookout also says that the captain came running on to the 
deck. 

It is very clear f rom this évidence that the failure of the Fonntain 
City to reply to the third signal carried doubt as to her course 
to the minds of the mate, the captain, and the lookout. Oounsel 
for appellee admits in his brief that there was then uneasiness 
on the part of those navigating the tug as to where the Fountain 
City was, and what she was doing. That uneasiness was bom of 
uncertainty, and uncertainty in a fog, when the vessels are so close 
together, imperatively requires that they shall stop and reverse. 
A minute^— perhaps two minutes — ^would hâve been gained, had 
the tug, instead of starboarding, stopped and reversed, when the 
fountain City failed to answer. This would certainly hâve pre- 
vented the collision, because, as it was, the steamer struck the 
tug but a grazing blow. We think, therefore, that both vessels 
were at fault. We shall therefore enter a decree in this court 
dividing the damages found between the two vessels, and dividing 
the costs of the court below and of the appeaL 
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HITOH T. MBRCHANTS' & MINER^' TBANSP. 00. 

MEROHANTS' & MINERS' TRANSP. 00. v. HITOH. 

' (Oh-cult Court of Appeals, Fom-th OircTiit. May 22, 1894.) 

No. 63. 

COLMSION BETWEEN StBAMBES — LiGHTS— EVIDENCE. 

The steam barge Susie Hltch, while on her voyage up Ohesapeake bay, 
about 7 o'clock in the evening, was struck and sunk by the steamsbip 
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Decatur H. Miller. When sighted by the Hitch, the Miller was abput 
flve minutes away, on the starboard bow, showing her green light The 
Hltch blew two blasts of her whistle, and starboarded her helm. Hearing 
no response, she blew two more blasts. The Miller then shut ont her 
green, and showed her red light, blew one blast, and at once came into 
the Hitch. The Hitch's side lights were set at 6 o'clock; were burnlng 
brlghtly at half past 6. Witnesses for the Miller testified that they saw 
no lights on the Hitch; but her mate testified in the circuit court that 
he saw them buming flve minutes before the collision. In his testimony 
in the district court, he did not fix the interval between the time he saw 
the lights and the collision within half an hour; but, in the protest made 
immediately after the accident, It was stated that he saw the lights flve 
minutes before the collision. Hdd, that the Hitch was not in fault 
Jackson, District Judge, dlssentlng. 
2, Same. 

The steamship Decatur H. Miller, bonnd down Chesapeake bay about 
7 o'clock in the evening in October, struck and simk the steam barge 
Susie Hitch. The Miller, when sighted by the Hitch, about five minutes 
before the collision, was In OraighlU chaunel, headed southeast by east, 
her proper course. The Hitch was ofC her starboard bow. In shoal water. 
Witnesses on the Miller testified that they saw no lights on the Hitch, 
and heard no blasts from her whistle. When the collision occurred, the 
vessels were In less than three fathoms of water, out of the channel, and 
the Miller was headed west, so that she would shortly hâve gone aground. 
Hdd, that the Miller was In fanlt. 

Appeal from the Circuit Court of the United States for tke Dis- 
trict of Maryland. 

John H. Thomas, for Hitch. 

Wm. Pinkney Whyte, for the Decatur H. Miller. 

Before GOPF and SIMONTON, Circuit Judges, and JACKSON, 
District Judge. 

SIMONTON, Circuit Judge. Thèse are an appeal and cross ap- 
peal from the decree of the circuit court of the United States for the 
district of Maryland in a cause of collision. The case was heard 
in the district court, and his honor, the district judge, holding hoth 
parties in fault, divided the damages. An appeal was taken to the 
circuit court, where further testimony was adduced, and a pro 
forma decree was entered, concurring in the flnding of the district 
court, from which appeals were taken to this court. 

The libelant is the owner of a steam barge called the Susie Hitch. 
This steam barge plies between HamUton, N. C, and the port of 
Baltimore, engaged principally in transporting lumber. She is 168 
feet in length over aJl, 22J-feet beam, with a 6-foot hold. Her pilot 
house, 11 feet wide, is 115 feet from her stem. The boxes for her 
side lights were on each side of the after part of the pilot house, 
the inboard screen being 4 feet, leaving 3 feet clear. On the even- 
ing of the llth of October, 1888, the Susie Hitch was on her voyage 
from Hamilton to Baltimore, and was proceeding up Chesapeake 
bay, moving at the rate of 2^ to 3 miles an hour, with the wind dead 
ahead and high, the sea rough. The tide was about slack-water 
ebb. She was a half or three-quarters of a mile below Sandy Point 
light, out of and west of the channel in shoal water, when she came 
in collision with the Decatur H. Miller, a large passenger steamer 



94 FEDERAL REPORTEU, vol. 62. 

• on thé regulàr Une bëtween Baltlmpifë ftnd Norfolk, on hér regular 
voyage to the last-namefl city, Thç lÉiller was gding at the rate of 
10' miles an hour, her usuâl speed. She struck the Susie Hitch 
with. her bow on the starboard side about 30 feet from her stem, 
penetrating about 8 oi? 9 f éet, cutting through a bulk of 5,000 feet 
6f lumber, and into a longitudinal bnlkhead. The Susié Hitch was 
supplied with lights,— one masthead Ught, bow light, back af t light, 
ail of which were whlte, and the side lights green and red. She had 
made fréquent voyages up and down Chesapeake bay, and navigators 
on other yessels in tiiat bay had frequently observed her lights with- 
out difficulty^ The side lights were six by eight globes, which had 
been inspeeted and passed by the local inspectors, and which are stUI 
in iusè. The duty of trimming and caring for them devolved upon 
one man of the crew, and he took them down, trimmed them, and 
put ihèm. up every day. On the day of the collision, he trimmed 
thèse lights, and cleaned the glasses, between 1 and 2 o'clock. 
Aided by another of the crew, who testifles also, he put them up about 
6 o'clock, lighted them, and saw that they were then burning brightly 
and were in good order, and so left them. The master saw them a half 
hour afterwards, and they were burning brightly and seemed in good 
order. The mate of the Susie Hitch, a licensed pilot of the Chesa- 
peake bay, feaw the lights within flve minutes before the collision, and 
they were in good order. This man had been examined before the 
district judge, but he did not fix the interval between his observa- 
tion of the lights and tlie collision within a half hour. This was 
one of the grounds on which the district judge held the Hitch in 
fault Tlle witnéss Was recalled before the circuit court, and then 
he fixed the interval within flve minutes. OrdinarUy, this testi- 
mony, introduced under thèse circumstances, would be open to grave 
suspicion, and would be disregarded. But the protest of the mas- 
ter and crew made upon arrivai in Baltimore immediately after the 
collision makes the statement that the mate saw the lights within 
flve minutes before the collision and found- them bright and burn- 
ing. This Shows that the testimony before the circuit court was not 
an afterthought. AU the 'wîtnesses on the Miller — the mate, quar- 
termaster, and lookout— swear that just préviens to the collision 
thèse lights on the Hitch were not in f act burning ; that they never 
saw any red or green lights on her at ail. This may be so. It is 
possible that the lights, or at least the green light, may hâve gone 
out after the mate had examined it. It was on the weather side of 
the barge, ànd the night was rainy. But we are examining into 
the négligence of those on the barge, and ascertaining if they were 
in fault. If they had seen to it that the lights were bright, burn- 
ing, and in order when put up at 6 o'clock, were in good order like- 
wise at half "past 6, and were in like good order at a few minutes 
after 7, 'rt'ithin 5 minutes of the collision, surely it would be holding 
them to too strict an a;ccountability if we say that they were in fault 
for not knowing that they were not burning within those few min- 
utes. We are of the opinion that the testimony introduced before 
the circuit court removed the difiSculty experienced by the district 
judge as to the lights, and that thèse lights either were burning at 
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the time of the collision, or had gone out just before the collision, 
without fault on the part of the Susie Hitch. When the Miller 
was flrst seen by the Susie Hitch, the latter was a little below Sandy 
Point. The Miller was showing her green light and masthead light, 
and was off the starboard bow of the Hitch. She was apparently 
coming out of the Craighill channel, and was about three-quarters 
of a mile off, less than flve minutes away. At that point the Hitch 
blew iwo blasts of her whistle. As the Miller was to the wind- 
ward in a strong wind, thèse werenot heard on her. The Hitch 
then stàrboarded her wheel. Hearing no response, she blew two 
more blasts, to which no reply was made. Up to this time the Mil- 
ler showed only her green light. Suddenly she shut out her green 
light, showed her red light, blew one blast of her whistle, and im- 
mediately came into the Susie Hitch. Now, when the Susie Hitch 
saw the green light of the Miller off her starboard bow, and her 
helmsman had, as we hâve seen, every reason to believe that the 
barge was showing to the steamship her green light, she naturally 
supposed that the two vessels could pass without collision. Star- 
boarding her wheel threw the bow of the Hitch more to port, and 
80 obviated any liabUity to error or confusion. See order in coun- 
cU adopted 30th July, 1868, commented on by Judge Brown in The 
Manitoba, 2 Flip. 241, Fed. Cas. No. 9,029; foUowed in New 
York in The Sylvester Haie, 6 Ben. 523, Fed. Cas. No. 13,712, and 
The America, 3 Ben. 424, Fed. Cas. No. 281; and flnally adopted by 
congress 19th August, 1890 (26 Stat. 322). 

As the persons on the Miller in control of her navigation say 
that they did net hear the two blasts of the Hitch or see her colored 
lights, they were not mislead by her maneuvers. We cannot con- 
cur in the conclusion reached by the district judge, affirmed pro 
forma by the circuit court; and, iinder the spécial circumstances 
of this case, we hold that the Susie Hitch was without fault. We 
concur in the decree of the circuit court confirming the ânding of 
the district court that the Decatur H. Miller was in fault. She 
drew 16 feet aft and 14 feet forward, and was in the channel. The 
Susie Hitch drew 6 feet, and was in shoal water. The Miller went 
towards and came into collision with her at a point over a balf 
mile from the channel, in water- 2| fathoms in depth. The true 
course of the Miller, and the course she was on just before the col- 
lision, was down the channel southeast by east. When she struck 
the Susie Hitch, lier course was nearly due west, heading on to the 
western shore, "which she would hâve struck had she gone where 
she was going." Thèse facts, with those stated by the district 
judge, shoAV that the Decatur H. Miller was in fault. 

It is ordered that so much of the circuit decree holding the libel- 
ant responsible for half the damages and costs be reversed; that the 
case be remanded to the circuit court, with instructions to enter a 
decree against the stipulators of the Decatur H. Miller in the fuU 
amount of the damages and costs found in the circuit decree. 

JACKSON, District Judge (dissenting). I cannot agrée with the 
conclusions of the court in this case. The évidence before the 



9S FEDEKAL EEFOBTER, vol. 62. 

district toart sâtisûed his honor, the judge, that ît was a case of 
nnitiiàl Mùlt. 1 deeni it linûecessary tô enter upon a full discussion 
of the e^denCè, as the casfe turns upon tlie fact whetLer the steamer 
Susie Hltch had her side lights burriing previous to the disaster, 
aàdj îf so, how long before the collision occurred. On the hearing 
beîGt-ë the district court thère was no évidence that showed that the 
lighté wëre burning at the time of, or shortly before the collision. 
After the décision of the district judge, the mate of the Hitch was 
recalled, and testified befoi*e the circuit court that he saw the lights 
burning àbont flve minutes before the collision. I place but little 
réliance upon the statement made by this witness, as he knew at 
tha:t timé that it was onë of^ the reàsons assigned by the district 
judge for hélding the Hitch in fâult. Therè is but little, if in 
fact aiïy, différence in thè weight oï, évidence on this point Some 
corisidetetioii is given to the fact that the protest stated that the 
lights of the Hitch Were burning at the time of the collision. I 
think that fact is of little conséquence, as we find from expérience 
that ail protests, when it is deelned ésaential, contaln that most 
important fact. If the lights Were burning so that the Miller could 
see them, and still shé stëamèd ditectly on until the collision oc- 
curred, shé would be gûilty, not only of gross, but of criminal, négli- 
gence. She could not hâve seen the lights. It is impossible to 
believe thàt the ofiBcers in charge pf a large steamer of her size 
would rtih a beat down under the circumstances claimed by the 
libelant in this case. There was no apparent motive for such con- 
duct, aud, before we should judge the Miller to be whoUy in fault, 
we must flnd, not only that there was no négligence upon the part 
of the Hitch, but that the offlcers of the Miller, seeing ail the lights 
burning Oh the Hitch, héedlessly and needlessly produced the colli- 
sion. This conclusion can only be reached after we are satisfied 
that there wàs no motive for self -préservation, or that there existed 
some malice on the part of the offlcers of the Miller against the 
offlcers or'bwners of the Hitch. The law of self-preservation always 
exists, and there is no évidence of malice. 

It is clainied by the Hitch that the Miller was ont of the usual 
track for steam vessels of.her size. This fact may be conceded, 
but it is not of itself a fault, and does not amount to even con- 
tributory négligence. I know of no law that restricts her in her 
right to pursue any route up and down the bay that she thinks 
will best promote her interest. There is really but one solution to 
this case, and that is to hold both responsible. I cannot believe 
the lights were burning. It is simply the old case of each crew 
standing by their boat, with no controlling circumstance to déter- 
mine who is right or wrong. It is a rule of the courts of admiralty, 
in collision cases, f ounded not only on their expérience, but upon 
justice, that, when the évidence is so conflicting as to render it 
uncertain as to who was at fault, to divide the loss between the 
parties. For the reasons assigned, I am of opinion to afflrm the 
decree of the district court. 
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IMPERIAL LIFE ESTS. CO. v. NEWCOMB. » 

NBWCOMB V. IMPERIAL LIFE INS. CO. 

(Circuit Court of Appeals, Elghtli Circuit May 7, 1894.)' 

Nos. 343 and 369. 

Appbai.— Objections not Raiskd Below— Tkial bt Eefeebb. 

On wrlt of errer to review a Judgment entered on a referee's report In 
an action at law, wliere tliere is no written stipulation waiving a 
jury, and notlilng showing a référence under tlie state statute, and 
wliere there is no bill of exceptions, and no spécifie exception was taken 
to the overrullng of exceptions to the referee's report, or to the judgment 
thereon at the time it was entered, although thèse rulings were assigned 
as grounds of a motion for a new trial, no question is presented for review. 

In Error to the Circuit Court of the United States for the Eastern 
District of Missouri. 

This was an action by Charles M. Newcomb against the Impérial 
Life Insurance Company for services and expenses. A demurrer to 
the complaint was overruled. 51 Fed. 725. On trial before a 
référée, he reported in favor of plaintiff. Exceptions to the report 
were oTerruled, and judgment for plaintiff was entered thereon. 
Both parties brought error. 

Hiram J. Grover, for plaintiff, Newcomb. 

Charles Nagel and Charles W. Bâtes, for défendant, Impérial Life 
Ina. Co. 

Before OALDWELL and SAÎŒOEN, Circuit Judges. 

CALDWELL, Circuit Judge. The défendant in error brought suit 
in the circuit court of the United States for the eastern district 
of Missouri, against the plaintiff in error, to recover $11,466.66 upon 
a quantum meruit for his services and expenses while acting as an 
insurance agent for the plaintiff in error. 

The contract between the parties was evidenced by three written 
agreements, which the plaintiff below averred the défendant had 
wrongfuUy terminated. A gênerai demurrer to the complaint was 
overruled, and thereupon the défendant answered the merits, and 
the plaintiff flled a reply. We think the demurrer to the complaint 
was properly overruled, for the reasons stated in the opinion of the 
circuit court. îTewcomb v. Insurance Co., 51 Fed. 725. Moreover 
it is the settled doctrine of the suprême court that filing a plea to 
the merits after the demurrer is overruled is a waiver of the de- 
murrer. Stanton v. Embrey, 93 U. S. 548; Campbell v. Wilcox, 10 
Wall. 421; Eailroad Co. v. Washington, 4 U. S. App. 121, 1 C. 0, A. 
286, and 49 Fed. 347; Jones v. Terry, 43 Ark. 230. 

In the view we take of the case, the contracts between the parties 
and the facts in the case, so far as they are disclosed by the record, 
need not be further noticed. The cause being at issue, the court 
made ths folio wing order: 

"Now cornes the défendant, by attorney, and nioves the court for an order 
of référence of this cause, upon considération whereof it is ordered that said 
motion be, and the same is hereby, sustained, and that this cause be referred 
to a référée to hear and détermine ail of the issues therein." 

^& motion for rehearing in this case denied September 10, 1S94. See 63 Fed. — . 

v.62F.no.2— 7 
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The référée heard tbç case, and made a report recommending that 
a judgment bè rétidëred in favbr of plaintifP, and against the de- 
fendant, for the sùm df |3,585.67; and judgment was rendered ac- 
cordingly, and both parties hâve brought error. Exceptions were 
filed by both parties to the referee's report, which the record shows 
were disposed of ^s follfiws: 

"An(}„tlier€upon, on the iStii day of Aprll, 1893, the court ovenuled each and 
ail of sàid. exceptions, ançl approved sald report, and rendered judgment as in 
sald repiprt recommended; whereupon, and on April 21, 1893, plaiutllï and de- 
fendant ça^bflled fais motion for a new trial and to set aside the jiidgment." 

Therè -was no writteù agreement of the parties to waive a Jury 
or to rèfér the cause tô a référée. It was referred on the motion 
of the dépendant, for some reason not disclosed by the record. The 
évidence npon which thé référée based his finding is not in the record. 
As there is no allusion in the order of référence to the Missouri 
statute; and no fconserit of the parties, in writing, as provided by 
section 2137, and no finding that the case was one coming under 
the provisions of section 2138 of that statute, it would seem that the 
référence should be regarded as a common-law référence, and not 
as a référence under the statute of the state regulating références. 
Investment Co. v. Hughes, 124 U. S. 157, 8 Sup. Ct. 377; Dietz v. 
Lymer {at the présent term of this court) 61 Fed. 792. 

The record does not disclose a single exception taken by either 
party to any ruling made by the court in the progress of the trial; 
nor was any exception talien to the ruling of the court overruling the 
exceptions to the referee's report, nor to the rendition of the judg- 
ment. fh^se rulings were assigned as grounds fo'r a new trial, 
but exceptions cannot be saved by stating them for the first time 
in a motion for a new trial, the overruling of which cannot be 
assigned for error. 

We hâve looked into the report of the référée, and do not think 
it subject to any just exception; but, if the fact were otherwise, 
the resuit must be the same ; for there being no written stipulation 
of the parties waiving a jury, and the record not containing the 
évidence, and no spécifie exception having been taken to the order 
overruling the exceptions to the referee's report, and no exception 
taken to thé judgment at the time it was entered, the case cpmes 
within the rule laid down in the cases heretofore cited. There is 
no question presented by the record which we can review, and the 
presumption in favor of the regularity and rightfulness of the pro- 
ceedings of the ; circuit court piust pr evail. 

By written stipulation pf the parties, this cause was brought into 
this court by both parties on one and the same bill of exceptions 
and record, and the costs of said appeals will therefore be equally 
divided between them. 

The judgment of the circuit court is aflarmed. 
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BACON et al. v. HAERIS et al. 

(Circuit Court, N. D. lowa, W. D. June 18, 1894.) 

1. Courts— CoNFLicTiNG Statk and Fbdbral Jorisdiction. 

The appointment by a state court of a receiver of the property of an In- 
solvent bank does uot prevent a fédéral court from entertaining a suit to 
set aside conveyances to the bank, as vold as agalnst the grantor's judg- 
ment creditors; nor does the sale by the receiver of the property so con- 
veyed, made after such suit is brought, and the possession by the state 
coifft of the proceeds of such sale, defeat the jurisdiction of the fédéral 
court over the respective rlghts of such creditors and the bank, although 
it may affect the nature and extent of the remedy. 

3. FEDERAI, Courts— Crbditor's Suit on Jddgment op State Court. 

A creditor's suit may be maintained in a fédéral coviit, of otherwise 
compétent jurisdiction, on a judgment at law of a state court sitting in 
the same state and return of exécution thereon unsatisfied. 

9. ESTOPPEL— CONCEALMBNT OF CONVETANCE BY DbBTOR. 

A créditer who unités with his debtor In concealing the fact of indebt- 
edness and the existence of a bill of sale or mortgage to secure it, to ena- 
ble the debtor to obtain on crédit money or property from third persons, 
may be estopped from asserting hls lien or claim when necessary to pro- 
tect innocent third persons from being defrauded of debts due them, 
created in the belief that no indebtedness to the party sought to be es- 
topped existed; and such estoppel extends to an assignée of such party 
for beneflt of creditors, he not being an Innocent purchaser for value, and 
is not obviated by his securing a new bill of sale, no considération there- 
for being satisfactorily shown. 

This was a suit by Bacon and others against A. W. Harris and 
•others, to set aside certain bills of sale as being void against credit- 
ors. Submitted on pleadings and proofs. 

Park & Odell, for complainants. 

O. J. Clark and Swan; Lawerence & Swan, for défendants. 

SHIRA.S, District Judge. The facts in this case, as gathered 
from the évidence, appear to be as follows: At and previous to 
the year 1886, A. W. Harris was engaged in the business of buying 
and shipping grain at Manley, lowa, and subsequently at Sibley 
and other points in northwestern lowa. In 1886 he associated 
with himself a partner named Kunsdon, and the business was con- 
ducted under the flrm name of Harris, Kunsdon & Co. until in 
April, 1889, when Harris bought out the interest of Kunsdon in 
the flrm, and in the same month he admitted as partners J. W. 
Orde and E. A. Harbord, who were then the cashier and président 
of the Sibley Exchange Bank, the business being done under the 
flrm name of A. W. Harris & Co. until the spring of 1891, when 
said Orde and Harbord withdrew from the flrm, the business there- 
after being conducted by A, W. Harris, under the name of A. "W. 
Harris &'Co., until April 6, 1893, when he failed and suspended 
business, having at the time elevators or warehouses at Sibley- 
Archer GroTe, and Ocheyedan, in lowa. During this time, the 
tomplainants, who were commission merchants, residing at Mil- 
waiikee, Wis., had from time to time advanced money to said Harris 
and his partners to be used by them in the purchase of grain; 
and on the 6th day of April, 1893, when Harris finally suspended, 
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there was due to complainants from him the sum of |2,617.87, 
fop which amount Harris confessed judgment in favor of com- 
plainants in the district court of Osceola county, lowa, under date 
of May 12, 1893, in accordance witli the provisions of tiie Code of 
lowa, and, judgment having been duly entered up, exécution thereon 
was issuêd to the sheriff of Osceola county, and by him returned 
unsatisfied. It further appears that the Sibley Exchange Bank 
was merged into the Northwestern State Bank of Sibley at some 
tûne pripr to April, 1891, the exact date not appearing in the 
évidence; ànd oi^the 6th day of April, 1893, said bank suspended 
payment, and made an assignment of its property to H. E. Thayer. 
On thellth day of Aprîl, 1893, the attorney gênerai of the state 
of lowa flled a pétition in the name of the state, against said bank, 
in the district court of Osceola county, asking the appointment 
of a receiver to take charge of the property of the bank, and wind 
up its aflfairs; and on the 18th day ôf April an order was entered 
appointirlg H. E. Thayer a receiver, and authorizing him to take 
possession of the assets of said bank. It further appears that, 
about the time J, W. Orde and R. A. Harbord withdrew from the 
flrm of A. Wi Harris & Oo;,^— that is to say, in the month of April, 
1891, — ^A. W. Harris executed and delivered to the Northwestern 
State Bank of Sibley a bill of sale, in the nature of a mortgage, 
for the sum of $25,000, conveying the steam elevator, appurtenances, 
furniture, coal house, etc., owned by said Harris at Sibley, lowa; 
also the grain warehouse and appurtenances at Sibley; also ele- 
vator, appartenances and coal house at Ocheyedan.; also one-half 
interest in warehouse at Harris; also warehouse and appurten- 
ances at Archer Grove, lowa. This mortgage or biU of sale was 
not filed for record by the bank until the time when the bank sus- 
pended payment, in April, 1893, when it was recorded. The prop- 
erty remained in the possession and under the control of A. W. 
Harris until April 7, 1893. On that day H. E. Thayer procured 
the exécution by A. W. Harris of two biUs of sale, covering the 
elevators, warehouses, flxtures, furniture, and grain owned by said 
Harris and located at Sibley, Ocheyedan, and Archer Grove, it 
being the intent to cover by said biUs ail the property of said Harris 
at thèse places, the same constituting practically aJl the assets 
tiien owned by him. Thayer testifies that when he procured the 
exécution of thèse bills of sale, he had no knowledge of the existence 
of the bill of sale previously executed to the bank, of which he was 
assignée. After the appointment of Thayer as receiver, he sold 
the greater portion of the property covered by the bills of sale 
executed by Harris, and reported the same to the district court 
of Osceola county, by which court the sales thus made were ap- 
proved. On the 16th day of May, 1893, the complainanfs flled the 
bUl in the présent case, whereby they seek to set aside the bill of 
sale executed to Thayer, assignée, by A. W. Harris, on the ground 
that the Northwestern State Bank is estopped from asserting the 
existence of any indebtedness to it from Harris, as against com- 
plainants; that the said bank actively aided A. W. Harris in ob- 
taining crédit with complainants, and the advancement of nioneys 



BACON V. HARKIS. 101 

from time to time, by concealing the fact of the existence of the 
indebtedness to the bank, and the giving of a mortgage t» secure 
the same. 

The first question presented by the answer of Thayer, receiver, 
is as to the jurisdiction of the court, it being averred that the state 
court, having jurisdiction of the receiver and the property in his 
hands, has exclusive jurisdiction over ail questions conneeted with 
the settlement of the affairs of the insolvent bank. It will be 
borne in mind that the real question at issue is between two 
creditors of A. W. Harris, as to their rights and equities in his 
assets. The state court has not jurisdiction over his estate, as 
he has not made an assignment, nor has a receiver of his property 
been appointed. The ultimate question of issue is whether the 
bills of sale of the property of A. W. Harris executed to Thayer, 
as assignée of the Northwestern State Bank, are valid or invalid 
as against the claim and judgment of the complainants. The 
appointment of a receiver by the state court of the property of the 
bank did not confer upon that court jurisdiction over the estate 
or property of A. W. Harris. When the bUl in this case was flled, 
the property covered by the bills of sale had not been sold or con- 
verted into money, and the purpose of the bUl was to obtain a 
decree adjudging thèse conveyances to be void as against the debt 
due complainants, and thus enabling complainants to secure a levy 
of exécution upon the property. If the property had not been sold, 
no reason exists why this court could not hâve proceeded to dé- 
termine the question of the validity of the bills of sale executed 
by Harris, and the fact that the receiver has seen fit to sell the 
property during the pendency of this suit does not defeat the pre- 
existing jurisdiction. Even if it be true that the possession of 
the property, or the money which now represents it, is with the 
state court, that does not defeat the jurisdiction of this court over 
the respective equities and rights of the complainants and the 
bank, although ît may affect the nature and extent of the remedy 
which can be granted. 

Objection to the jurisdiction of this court is further made upon 
the grounds that the courts of the United States, sitting in equity, 
cannot give aid to the enforeement of judgments at law rendered 
in a state court. In Taylor v. Bowker, 111 U. S. 110, 4 Sup. Ct. 397, 
a bill was flled in the United States circuit court for the district 
of Maine, for the purpose of enforcing the collection of a judgment 
rendered in a court of the state of Maine; and the relief prayed for 
was granted. In Tube-Works Co. v. Ballon, 146 U. S. 517, 13 Sup. 
Ct. 165, it is said : 

"Where it Is sought by équitable process to reach équitable interests of a 
debtor, the blU, unless otherwlse provided by statute, must set forth a judg- 
ment In the jurisdiction where the suit In equity Is brought, the Issuing of an 
exécution thereon, and Its retiu-n unsatlsfled, or must make allégations 
showing that It is Impossible to obtain such a judgment in any court within 
such jurisdiction." 

The décision in that case was that a judgment in the state of 
Conneeticut would not support the proceedings in equity in the 



i02 FEDERAL REPOKTER, Vol. 62. 

atateof New York, but, if I correctly interpret the ruling, ît is to 
the effeot that a judgment at law in any court, state or fédéral, 
in the jurisdiction in wliicli the proceeding in equity is brouglit 
in the fédéral court, will meet the requirementg of the rule that a 
papty Hiust iexhaust hisremedy at law before he can invoke the 
aid of a CQurt of equity- The main reasons underlying the propo- 
sition <iiat in the courts of the United States a biU in equity will 
not be sustained in faror of one who is only a gênerai créditer, 
and whose claim is unliquidated, are twofold: First, because the 
fact of the existence of a just daim in favor of the créditer must 
be established by a judgment at law, or otherwise the debtor is 
deprived of his constitutional right to a trial by jury; and, second, 
because it must appear that the créditer cannot coUect his claim 
at law before he can invoke the aid of a court of equity, which is 
not primarily a court for the collection of debts. It is the latter 
reason that requires the obtaining a judgment in the jurisdiction 
wherein the aid of a conrt of equity is invoked as a prerequisite 
thereto. : A judgment rendered in any court of compétent jurisdic- 
tion would be sulflcient évidence of the existence and amount of 
the claim; but the rendition of a judgment in one state, and a re- 
turn of exécution unsatisfied, would only show that the judgment 
debtor did not hâve property in that state, and would not be évi- 
dence that he might not hâve property open to levy in otber states. 
For illustration, a judgment rendered in the state of Nebraska, and 
a return of exécution unsatisfied, is évidence showing the judgment 
at law cannot be coUected in that state, but it is not évidence that 
the debtoj? has not ample property in the state of lowa which may 
be reached by exécution. Hence the need for obtaining judgment 
within the jurisdiction wherein the aid pf the court of equity is in- 
voked, and, by retum of exécution unsatisfied, proving the need of 
équitable aid. This propf, however, may be furnished as well by 
means of a judgment in the state court as by a judgment in the 
fédéral court, for the process by exécution is as effective in the one 
court as in the other; and therefore, if a party has obtained judg- 
ment in a state court, and has issued exécution, without being able 
to enforce payment thereof, he is entitled, upon return of the exécu- 
tion unsatisfied, to invoke the aid of a court of equity, either state 
or federaj, sitting in the same state, of otherwise compétent juris- 
diction, for the enforcement of his rights; and therefore, iif the 
amount involved is suflBcient, and the citizenship of the adversary 
parties is diverse, hé may file a bill in a court of the United States 
for the purpose of attacking conveyances of property which prevent 
the levy of an exécution in the law action. I therefore hold that 
this court has jurisdiction in the présent proceeding, and the ques- 
tion for détermination is whether the complainants are entitled to 
estop the Northwestern Bank and its receiver from asserting the 
validity of their claim to the assets of Harris, which were described 
in the biUs of sale executed ûnder date of April 7, 1893. 

According to the gênerai principles that sustain the doctrine of 
estoppel by conduct, it seems clear that a créditer who unités with 
his debtor in concealing the fact of the indebtedness to him, and of 
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the existence of a mortgage or bill of sale to secnre the sanie, this 
being done to give the debtor a crédit which he could not hâve if 
the truth were known, and to enable the debtor to obtain, on crédit 
money or property from third parties, may be estopped from assert- 
ing his claim or lien, when such estoppel is necessary to protect 
innocent third parties from being defrauded ont of the collection 
of the debts due them, and which were created in the belief that no 
lien or indebtedness existed in favor of the party sought to be 
estopped. 

In Blennerhassett v. Sherman, 105 TJ. S. 100, it was held by the 
suprême court that: 

"Where a mort^^agee, knowiiifc that his mortgagor Is insolvent, for the pur- 
pose of glving him a fictitious crédit, actlvely conceals the mortgage which 
covers his entire estate and withholds it from the record, and, while so conceal- 
ing it, represents the mortgagor as having a large estate and unlimited crédit, 
and by thèse means others are induced to give him crédit, and he fails, and is 
unable to pay the debts thus contracted, the mortgage wlll be declared fraud- 
ulent and vold at common law, whether the motive of the mortgagee be gain 
to himself or advantage to his mortgagor." 

In the course of the opinion, the' suprême court cited approvingly 

the following cases, to wit: 
Hungerford v. Earle, 2 Vem. 261, wherein it was held that: 
"A deed not at first fraudnlent may afterwards become so by being con- 

cealed or not pursued, by which means creditors are drawn la to lend their 

money." 

Also Coates t. Gerlash, 44 Pa. St. 43, wherein it is said: 

"There is another aspect of the case, not at ail favorable to the wife. It 
Is that she witbheld the deed of her husband from record until December 2, 
1S>7. In asking that a deed vold at law should be sustalned in equity, she 
is met wlth the fact that she assertcd no right under It, In fact concealed Its 
existence, until after her husband had contracted the debts agalnst which she 
now seeks to set it up. There appears to hâve been no abandonment of pos- 
session by her husband. Even if the deed was delivered on the day of its 
date, the supineness of the wife gave to the husband a false crédit, and 
equity will not aid her at the expense of those who hâve been mlsled by her 
lâches," 

Also Hilliard v. Cagle, 46 Miss. 309, wherein the principal cir- 
cumstance relied on to avoid a deed of trust was the fact that the 
grantor retained possession of the property, and the deed was with- 
held from record, and the mortgagor was enabled to con tract debts 
upon the presumption that the property was unincnmbered, the 
court declaring: 

"That the natural and logical effect of the agreement and asslgnment, and 
the conduct of the parties thereto, was to mislead and deceive the public, 
and Induce crédit to be given to the mortgagor which he could not hâve ob- 
tained if the truth had been known; and thcrefore the whole scheme was 
frauduient as to subséquent creditors, as much so as if it had been contrived 
from that motive and for that object." 

Also GUI T. Griffith, 2 Md. Ch. 270, wherein it was held that a 
party cannot be permitted to take a bill of sale or mortgage of chat- 
tels from another for his own security, leave the mortgagor in pos- 
session and ostensibly the owner, and at his request, and to keep 
the public from a knowledge of its existence, withhold it from the 
record an indefinite period, renewing it periodically, and then re- 
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ceive the benefit of it by placing the last renewal upon record, to 
the préjudice of others wb.om. the po^ession of that very property 
by the mortgagorhas induced to conflde in him. 

Also Hafner y.Invin, 1 Ired. 490, wherein a deed of trust was 
withheld from record, and was therefore held void as against credit- 
ors. 

Also tNeslin v. Wells, 104 U. S. 428, wherein a mortgage was given 
to secure part of the purchase money, and it was held that the fail- 
ure to record the same "constituted such négligence and lâches as 
in equity requires that the loss which in conséquence thereof must 
fall on one of the two shall be borne by him through whose fault it 
was occasioned." 

This question has been recently considered by the suprême court 
of lowa^ in the case of Goll & Frank Ck). v. Miller, 54 N. W. 443, 
wherein the facts are very simUar to those in the case at bar. It 
therein appeared that one Miller had at différent times executed 
chattel mortgages upon his stock in trade to J. L. Nicodemus. 
Thèse mortgages were not recorded. On the 16th day of June, 1890, 
MiUer executed a bill of sale of "his stock to Mcodemus, who took 
possession of the property. Subsequently, other creditors âled a 
bUl in equity, averring that they were entitled to priority orer 
Nicodemus, by reason of the fact that he had withheld the previous 
mortgages from record, thereby misleading them into giving crédit 
to MiUer. After stating the facts, the court said: 

"It is chargea that the withholding of the mortgages from record was a 
fraud as to the plaintlfïs, and thls Is the principal question in the case. 
There can be no doubt that the wlthholding of the mortgages from record, 
in piu^uance of an agreement between the parties, could hâve but one ob- 
ject, and that was to malntain the crédit of Miller, and lead parties with 
whom he dealt to give crédit to him, In the bellef that he was not a chattel- 
mortgage merchant. In such a case It i? well settled that the mortgagee 
eannot be permltted to Inslst on the valldity of his mortgage, as against those 
who hâve given crédit to the mortgagor under such clrcumstances. Such 
a transaction is fraudulent as to the other creditors. * • * There are 
several grounds upon whlch it Is clalmed by counsel for the défendant that 
the rule above annotmced should not be applied to thls case. The principal- 
contention turns upon the alleged fact that the taking of the bill of sale on 
the 16th day of June was an èntlrely new transaction; that the debt to Nico- 
demus was an honest obligation; and that, belng a bona fide creditor, he 
liad a rlght to secure his clalm, even If it resulted in the bankruptcy of Mil- 
ler. This is true if the bill of sale was the only act of Nicodemus which 
prevented the plaintlfiCs from securing thelr daims. But the bills of sale 
could not purge the several mortgages of their fraudulent character. The 
mlschief was done by wlthholding the mortgages from the record. It is 
fair to présume that, if the mortgages had been placed on record, the plain- 
tiffs would not bave been creditors of Miller." 

The conclusion reached was that, upon the facts of the case, it 
must be held that the bill of sale was void as against creditors who 
had been misled by the failure to record the pre-existing chattel 
mortgages. 

The principles thus announced by the suprême court of lowa 
and the suprême court of the United States are décisive of the 
case now before the court. The évidence shows that J. W. Orde 
and R. A. Harbord, who were the président and cashier of the 
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private bank known as tlie Exchange Bank of Sibley, became 
partners in the grain business carried on under the name of A. 
W. Harris & Co. The Exchange Bank was merged into the North- 
western State Bank, J. W. Orde being président and R. A. Harbord 
cashier thereof. In April, 1891, a bill of sale, in the nature of a 
chattel mortgage, was executed and delivered to the Northwestern 
State Bank, which covered substantially ail the partnership prop- 
erty. The mortgage was not recorded until AprU. 6, 1893. The rea- 
son why it was so withheld from record could hâve been no other 
than the one given by Harris in his statement to the agent of com- 
plainants, in which he stated that it was withheld from the record 
because it would hurt his crédit if it was flled, and the bank assent- 
ed to his request not to record it. Having thus aided Harris in ob- 
taining a false crédit from complainants and others, the bankcan- 
not now be permitted to assert that it has a debt and lien superior 
in equity to the claims of those whom it aided in defrauding. It 
needs no élaboration of the facts to show that the bank is estopped 
from asserting any rights as against complainants, under the bill 
of sale executed in April, 1891. It is, however, claimed that the 
bills of sale executed to Thayer, assignée, in April, 1893, hâve no 
relation to the bill of sale withheld from the record, and the in- 
validity of the latter cannot affect the former; that when Thayer, 
as assignée, procured the exécution of the bills of sale to himself, he 
had no knowledge of the existence of the first bill of sale; and that, 
as assignée, he had the right to take the bills in payment of the in- 
debtedness actually due the bank of which he was assignée. Thay- 
er, as assignée of the bank, was not an innocent purchaser for 
value. He succeeded to the rights of the assigner, but took its 
property subject to'all rights and equities in fàvor of third par- 
ties. If the complainants had the right to estop the banlc from as- 
serting a superior claîm to the assets of A, W. Harris, the same 
right existed as against the assignée of the bank. Therefore the 
question is just as it would hâve been had the bank, previous to its 
assignment, taken the bills of sale now relied on under the circum- 
stances shown in the évidence. The wrong and fraud committed 
against third parties by withholding knowledge of the existence of 
the chattel mortgage and the debt secured thereby is not obviated 
by the mère device of securing a new mortgage or bill of sale, as 
is well shown in the opinion of the suprême court of lowa in GroU 
& Frank Co. v. Miller, supra. The inequity chargeable against 
the bank is that it aided the debtor in concealing his real condition, 
and in obtaining a false crédit, thereby misleading others, and in- 
ducing them to extend a crédit which would not hâve been given 
had the truth not been concealed. The loss resulting from this con- 
duct must fall upon one of the parties, and equity requires that it 
shall be visited upon the one whose misconduct has caused the loss. 
The évidence shows without dispute that A. W. Harris is justly 
indebted to complainants in the sum of |2,617.87, and interest, for 
advances made him in aid of his business. This debt has been 
reduced to judgment, and complainants are therefore entitled to 
subject the property of the judgment debtor to levy of process for 
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the collection of the judgment The property of the debtor Harria 
was found in the possession of H. E. Thayer, who claimed the right 
thereto aa the assignée of the Northwestern State Bank, under the 
billa of sale executed to him a,8 assignée hy A. W. Harris. To sub- 
stantiate the daim that Thayer stands as an innocent purchaser 
under the bUls of sale to him, it would be necessary to prove that 
he had paid value for the property. There is nothing in the évi- 
dence to show that Thayer personally paid anything therefor, and 
there is nothing to show that Harris was in fact indebted to the 
bank. The bills of sale to Thayer, as assignée, recite the payment 
in the one of $1,500, and the other of $10,000, as a considération for 
their exécution; but thèse récitals are not évidence as against the 
complainants. Sillyman v^ King, 36 lowa, 207; Booue v. Chiles, 
10 Pet. 177. There is nothing to show, and it is not claimed, that 
Thayer paid any considération to Harris when the bills of sale were 
executed to him, and the only considération therefor must be found 
in the existence of an indebtedness from Harris to the bank, and 
this is not proven by compétent évidence. The witnesses assume 
the existence of the fact, but none testify thereto, and there is really 
no évidence from which it can be determined that there was an in- 
debtedness for any given simi from Harris to the bank at the date 
when the bills of sale jvere executed to Thayer, as assignée of the 
bank. Under thèse circumstances, it must be held that the billa 
of sale executed by A. W- Harris to H. E. Thayer, as assignée of 
the Northwestern State Bank, under date of April 7, 1893, are 
invalid as against the complainants, and that the property taken 
possession of by said assignée, and described in said bills of sale, 
was liable to be levied on and sold in satisfaction of the judgment 
in favor of complainants, against A. W. Harris, entered in the 
district court of Osceola county, lowa; that, the said property 
havlng been sold and converted into money by said Thayer, after 
the bringing of this suit, the money in his hands stands in equity 
in place Of the property, and so much thereof as is necessary is 
properly applicable to the payment of said judgment, interest there- 
on, and the costs of thèse proceedings, and the complainants are en- 
titled to a decree accordingly. As it has been urged in argument 
that a decree of this court would be ineffectuai, because the money 
realized from the sale of the property of A. W. Harris has passed 
into the possession of the state court in the proceedings against the 
Northwestern State Bank, it may not be ont of place to suggest 
that, if the money in fact has been paid into or placed under the con- 
trol of that court, then the complainants herein should apply to 
that court for an order directing that so much of the money realized 
from the sale of the property of A. W. Harris as is needed to pay 
off the judgment, interest, and costs in favop of complainants be 
so applied, the motion being based upon the decree in this case; 
and thus the rights of the parties will be protected without con- 
flict between the différent courts. 
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GBEGOR T. HYDB. 

(Circuit Court of Appeals, Eighth Circuit May 21, 1894.) 

No. 338. 

DuEBSs — Thheats of Criminal PKOSEC0TION — Cancellation of Deed. 

Comp. Laws Dak. §i 3504, 3505, define "duress of the person" as "un- 
lawful" confinement, or confinement "lawful in form, but frauduleutly ob- 
tained, or fraudulently made, unjustly harassing or oppressive," and dé- 
clare a threat of such duress to be "menace," and autborize (section 
3589) rescission of a contract by a party whose consent was "obtalned 
through duress or menace." . Eeld, that a threat of lawful arrest of a per- 
son justly amenable to criminal prosecution Is not groimd for cancellation 
of a deed, though it was executed under pressure of such threat; there 
being no circumstances of oppression or fraud, and no objection made for 
nearly three years. 

Appeal from the Circuit Court of the United States for the 
District of South Dakota. 

This was a suit by John Gregor against S. Y. Hyde for cancella- 
tion of a deed. The bill was dismissed. Complainant appealed. 

F. L. Soper, for appellant. 

0. H. Winsor and A. B. Kittredge, flled brief for appellee. 

Before CALDWELL and SANBORN, Circuit Judges, and 
THAYEK, District Judge. 

THAYER, District Judge, delivered the opinion of the court. 

The appellant flled a suit in the circuit court for Lake county, 
S. D., which was subsequently removed to the United States circuit 
court for that state, to cancel a deed for a quarter section of land 
situated in Lake county, S. D., which the appeUant, John Gregor, 
had conveyed to the appellee, S. Y. Hyde, on the 6th day of July, 
1889. The suit to cancel the conreyance was begun in the month 
of March, 1892. In his complaint the appellant charged that he 
was induced to exécute the deed under compulsion of certain threats 
made by the appellee, — ^that he would cause the arrest and im- 
prlsonment of the complainant's son, Alexander M. Gregor, on the 
charge of embezzlement, if the deed was not executed. The biU 
was dismissed by the circuit court on final hearing, and the com- 
plainant bas brought the case to this court by appeal. 

The facts disclosed by the record, as we find them, are thèse: 
For some three years prior to 1889, Alexander M. Gregor, the son, 
had had charge of an elevator belonging to the flrm of Hodges & 
Hyde, at Wells, in the state of Minnesota, and had been engaged 
at that place in the purchase and sale of grain, live stock, and coal 
for and in behaif of the flrm of Hodges & Hyde, whose chief place 
of business and résidence was at La Crosse, Wis. In the trans- 
action of such business the complainant's son had appropriatéd 
to his own use, and had spent, funds of the flrm of Hodges & Hyde, 
to an amount exceeding f 3,000, and had doue so under circumstances 
which undoubtedly rendered him amenable to prosecution for the 
crime of embezzlement. The son had fled from Wells shortly prior 
to July 1, 1889, leaving his wife and family there; but he had 
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returned home before the exécution of the deed in controversy, and 
he appears to hâve been présent when the deed was executed by 
his father. No warrant for his arrest had then been sued ont, and 
no warrant for his arrest was afterwards obtained, or attempted 
to be obtained. Hearing of his son'a défalcation, the father came 
from Madison, S. D., to Wells, Minn., on or about the 6th day of 
July, 1889, and at tiie latter place had an interview with the ap- 
pellée, S. Y. Hyde, who was one of the members of the flrm of 
Hodges & Hyde, which resulted in his executing the conveyance 
for the tract of land aforesaid, to which the présent controversy 
relates. Contemporaneously with the exécution and delivery of the 
deed by the complainant, Hodges & Hyde executed and delivered an 
acquittance in favor of Alexander M. Gregor, the son, in which 
they acknowledged to hâve received from him "the sum of sixteen 
hundred dollars, in fuU settlement of aU claims and demands of 
every name and nature whàtsoevér, without any réservation." The 
land conveyed to Hyde appears to hâve been worth at that time 
abôut the sum stated in the above-mentioned receipt The deed 
thereto was recorded in Lake county, S. D., on the 9th day of July, 
1889 ; and there the matter rested until this suit was begun, nearly 
three years thereafter, in the month of March, 1892. 

The view that we hâve been compeUed to take of the questions 
discussed by counsel does not require us to décide whether, in point 
of fact, the appellant was constrained to make the deed by threats 
that his son would be proseeuted criminally for the crime of em- 
bezzlement if the deed was not executed. It is sufificient to say 
with respect to that issue that, if It was necessary to détermine 
it, there is some évidence in the records which tends strongly to 
show that he was not so induced to make the deed solely through 
fear, induced by threats, that if it was not made his son would be 
arrested and tried upon a criminal charge. The appellant appears 
to hâve known Mr. Hyde, of the flrm of Hodges & Hyde, long and 
intimately (for at least 30 years, according to his own statement); 
and, in a letter written by him to his son's wife some days before 
any threats of an arrest could hâve been made, he expressed, in the 
strongest terms, his intention to do ail in his power to make good 
to Hodges & Hyde, "to the last cent," the amount of his son's dé- 
falcation. Under thèse circumstances, we consider it not improba- 
ble that, in executing the deed, he did precisely what he had fully 
resolved to do before he had met Mr. Hyde, and before any prosecu- 
tion could hâve been threatened. Many a father bas sacriflced a 
considérable portion of his own means to pay his son's debts, and save 
his crédit and business réputation, even when the debts so paid 
werç contracted in such manner iiat they would not f urnish the 
slightest excuse for a criminal prosecution. It does not seem to us 
improbable that the appellant was actuated by equaUy honorable 
motives in endeavoring to cancel his son's liabilities, if we view the 
transaction in the light of the sentiments which he expressed in the 
letter written to his daughter-in-law. 

Çut it is unnecessary to pursuethis line of thoughtfurther. It is 
iB\orp important to inquire and détermine whether the threats com- 
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plained of by tlie appellant constituted snch dnress as will serve to in- 
validate a deed or other contract, under the laws of the state of 
Soutà Dakota. In that state the législature lias made considérable 
progress in the direction of codifying the common law. Among 
other things, it has declared (vide section 3504, Comp. Laws Dak.) 
that: 

"Duress consists In: (1) Unlawful confinement of the person of the party 
or of husband or wif e of such party, or of an ancestor, descendant or adopted 
child of such party husband or wlfe; (2) unlawful détention of the property 
of any such person; or (3) confinement of sttch person, lawful in form, but 
fraudulently obtained, or fraudulently made, unjusûy harassing or oppres- 
sive." 

It has also declared (vide section 8505) that: 

"Menace consists In a threat (1) of such duress as Is specified In the flrst 
and third subdivisions of the last section; (2) of unlawful and violent in jury 
to the person or property of any such person as Is specified in the last section; 
or (3) of injury to the character of any such person." 

It is further declared, by section 3502, that: 

"An apparent consent Is not real or free when obtained (1) by dm-ess; (2) 
by menace; (3) by fraud; (4) by undue influence; or (5) by mistalie." 

And, by section 3589, it is declared that: 

"A party to a contract may rescind the same in the following cases only: 
(1) If the consent of the party rescindlng or of any party jointly contracting 
wlth him was given by mistake or obtained through duress and menace, fraud 
or undue influence, exercised by or with the connivance of the party ♦ * * 
or of any other party to the contract jointly interested with such party. 
• « »•> 

It is obvions, we think, from thèse several statutory provisions, 
that, in the state of South Dakota, a threat to cause the arrest and 
imprisonment of a person on a criminal charge does not anaount 
to such menace as will serve to invalidate a deed, although it is 
executed under the pressure of such threat, unless it is a threat te 
cause the unlawful arrest and confinement of the person, or unlesii 
it is a threat to cause his arrest and confinement, which is made 
for some fraudulent or unlawful purpose, by one who knows that 
there is no adéquate cause for a criminal prosecution. The law 
with respect to duress, as thus declared by statute in South Dakota, 
is in conformity with the views which many courts appear to en- 
tertain of the true doctrine of the common law. It is held in a 
number of states that a threat to cause a person's arrest and con- 
finement under process that is to be regularly and lawfuUy sued 
out, for adéquate cause, is not such duress per minas as will suflfice 
to invalidate a deed or contract that has been executed for a suf- 
ficient considération. It has frequently been ruled that a threat 
of a lawful arrest is not such duress as wiU avoid a contract, especially 
if no warrant has at the time been sued out or obtained. It has 
been held, however, that a threat of an arrest may amount to such 
duress as will avoid a contract, if it Is made with knowledge that 
no offense has been committed, and for the wrongful purpose of ex- 
citing the fears, and overcoming the free will, of him to whom the 
threat is addressed. Alexander v. Pierce, 10 !N. H. 494, 498; 
Compton V. Bunker Hill Bank, 96 Hl. 301; Hilborn v. Bucknam, 78 
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Mè. 482, 7 MI. 272; Higgms r. Brown, 78 Me. 473, 5 Atl. 269; Har- 
mon T, Hannon, 61 Me. 227; Davis v, Luster, 64 Mo. 43; Sanford v. 
Somborger (Néb.) 41 N. W. 1102; Landa v. Obert, 45 Tex. 539; 
Eddy V. BEerrin, 17 Me. 338; Biehardson t. Duncan, 3 N. H. 508. We 
are not unmindfui Of the fact that there is a Une of authorities 
which. maintain that a threat made to a wife to obtain the arrest of 
her husband on a cdminal charge, or to a parent to obtain the arrest 
of his child, does constitute such duress as will serve to vitiate a 
contract, if the threat in fact overcomes the will, and occasions a 
forced assent, without référencé to the question whether it was or 
was not a threat of a lawfùl arrest for adéquate cause. This has 
sometimes been termed a species of moral duress. Eadie v. Slim- 
mon, 26 N. Y. 9; Adams v. Bank, 116 N. Y. 606, 23 N. E. 7; Taylor 
r. Jaques, 106 Mass. 291; Lomerson v. Johnson (N. J. Oh.) 13 Atl. 
8, and cases tjiere cited. But in the case at bar it is unnecessary 
to attempt to reconcile conflicting views on this subject, which are 
perhaps irreconcilable. We entertain the opinion that, under the 
statutes of South Dakota, the menace complained of in the case at 
bar did not constitute such duress aS will invalida te the deed. If 
the threat was made as stated by the complainant, It was a threat 
of a lawful arrest, for, beyond ail question upon the state of facts 
disclosed by the présent record, the complainant's son was justly 
amenable to a criminal prosécution; and the "menace," so termed, 
amounted to no more that a threat to hâve the criminal laws of the 
state executed, which the appellee, under the circumstances, had an 
undoubted right to demand. Moreover, we do not discover in this 
record any circumstances of oppression or fraud, accompanying the 
alleged threat, which would justify us in holding that the appellee 
took an undue advantage of the appellant, or that his conduct 
towards him was either harsh or oppressive. Furthennore, after 
the deed was executed, and his son's debt had been canceled, the 
appellant rested content with the transaction for nearly three 
years, before discovering that he had been imposed upon. Under 
thèse circumstances, and for the foregoing reasons, we conclude that 
the bill was properly dismissed, and the decree of the circuit court 
is theref ore affirmed. 



DONHAM V. SPBINGFIELD HARDWARE CO. 

(Circuit Court of Appeals, Bighth Circuit May 7, 1S94.) 

No. 371. 

JUDGMENT— .lUHISDICTION— EQUrrABLE RelIKP. 

A judgment of a circuit court, rendered upon Personal service on the de- 
fendant of a summons not delivered to tlie marslial until after Act Marcti 
3, 1887, limiting tlie jurisdiçtlon of tlie couurt to matters exceedlng $2,000, 
went into force, although the complaint was filed before the act, will 
not be declared void on blU in equity on thé ground that the matter In dis- 
pute was less than $2,000. If err'oneoua, the remedy Is by wrlt of error. 

Appeal f rom the Circuit Court of the United States for the West- 
ern District of MissourL 
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This was a suit by W. W. Donham against the Sprfngfield Hard- 
yrare Company to hâve a judginent against complainant declared 
void for want of jurisdietion. A demurrer to the bill was sustained. 
Complainant appealed. 

Henry C. Young and IL C. CaJitrell, for appellant. 
G. M. Sebree, for appellee. 

Before CALDWELL and SANBORN, Circuit Judges, and THAY- 
ER, District Judge. 

CALDWELL, Circuit Judge. On the 23d day of February, 1887, 
A. 0. Phillips, a citizen of the state of Arkansas, filed a complaint 
at law against W. W. Donham, a citizen of Missouri, in the United 
States circuit court for the central division of the western district 
of Missouri, to recover the contents of a promissory note for the sum 
of $550. A summons was issued the day the complaint was filed, 
and delivered to the plaintiff's attorney, who placed it in the hands 
of the marshal on the 23d day of March, 1887. The summons was 
thereafter duly served, and, the défendant not appearing to the ac- 
tion, judguient by default was rendered against him on the 12th 
day of March, 1888, for $755.14, which was afterwards assigned 
to the appellee. The appellant filed this biU in equity, praying to 
hâve the judgment "declared nuU and void," upon the ground that 
the court "had no jurisdietion to render judgment for a sum less 
than $2,000." The lower court sustained a demurrer to the bill, 
and the plaintifE appealed. 

The contention of the appellant is that the action at law in which 
the judgment was rendered was not commenced until the summons 
was delivered to the marshal on the 23d day of March, 1887, and 
that at that time the act of March 3, 1887 (24 Stat. 552), was in 
force, which déclares that the circuit courts of the United States 
Bhall hâve original cognizance of suits "when the matter in dis- 
pute exceeds, exclusive of interest and costs, the sum of $2,000," 
and that, as the matter in dispute in the action was less than $2,000, 
the court had no jurisdietion of the cause, and its judgment therein 
is void. 

This contention is untenable. The summons in the case was 
served personally on the défendant. The court, therefore, had 
jurisdietion of the person of the défendant. Having unquestioned 
jurisdietion of the person of the défendant, it had jurisdietion to dé- 
termine the question whether the suit was commenced before or 
after the passage of the act of 1887, and whether the complaint 
stated a cause of action within the jurisdietion of the court. The 
«rroneous décision of any or ail of thèse questions would not affect 
the jurisdietion of the court over the cause. Its erroneous décision 
«f thèse or other questions could be corrected by the appropriate 
appellâte procédure in a court which by law could review the dé- 
cision. Until corrected in this manner, the judgment is as valid 
and binding as if the record disclosed on its face a cause of action 
clearly within the jurisdietion of the court It is well settled that 
the judgments of ih.e United States courts rendered upon personal 
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service Oh the Beféndarit are binding until reversed, though no 
juriàdiction be shown on the record. Skirving v. Insurance Cq., 
8 0. C. A. 241, 59: Fed.'742; Foltz v. EaUway Co., 8 C. C. A. 635, 60 
Fed. 316; Elder v. Mining Co., 7 C. 0. A. 354, 58 Fed. 536. 

Assuming, but not deciding, that the court erred in renderlng a 
judgment on a complaint in which the plaintiff claimed less than 
|2,000, the appellant has mistaken his remedy to correct that error. 
His remedy was by writ of error, and not by a bill in chancery. 

The decree of the lower court is afflrmed. 



EXCHANGE BANK v. HUBBARD et al. 

(Circuit Court of Appeals, Second Circuit May 29, 1894.) 

No. 112. 

1. CoNFLicT OF Laws— Promise to Accept Drapt. 

Where a promise is made in one state to accept a draft payable In 
another state, the law o( the state where the draft Is made détermines 
the validlty of the contract; and It is immaterial that, by the statutes 
of the state where the draft is payable, a promise to accept must be in 
writing, to be deçmed an actual acceptance, and, if not in writing, can 
be enforced only by the person who draws or negotlates the bill. 
S. NÉaoTiABLB Instruments— Oral Promise to Accept Draft— Action for 
Brbach. 

An action for breach of a promise to accept drafts, to be made and ne- 
gotiated to obtain money for a specifled purpose, may be maintained by 
one who has taUen stich drafts for money furnisbed by him for said pur- 
pose on the faith of the promise. 
8. Principal and A«ent — Money Loankb 'On Agbnt's Drafts on Principal. 

Défendants requested H. & Co. to purchase for them certain cotton, and 
to borrow the money to pay theref or on défendants' crédit, promising 
to remit currency or to accept drafts for the amount loaned, at the lend- 
ef's option. H. & Co. obtained the money from a bank on the faith of 
this promise, giving their drafts on défendants therefor, and therewith 
purchased the cotton, which défendants received, but ref used to accept 
the drafts. , Held, that défendants were liable to the bank as for a loan 
made to them, and for their beneflt, thrôugh their agents. 

In Error to the Circuit Court of the United States for the Southern 
District of New York. 

This was an action by the Exchange Bank against Samuel T. 
Hubbard and others, doing business under the flrm name of Hub- 
bard, Price & Co., for the amount of certain bills of exchange. 
A demurrer to the complaint was oyerruled (58 Fed. 530), but at 
the trial the judge directed the jury to flnd a verdict for défend- 
ants, and judgment for défendants was entered thereon. Plaintiff 
brought error, 

John B. Abney (William B. McGarii, 0. E, Spencer, and J, R. 
Abney, of counsel), for plaintiff in error. 

Sullivan & Cromweir (William J. Curtîs and Edward 3. Hill, 
of counsel), for défendants in error. 

Before WALLACE, lACOMBE, and SHIPMAN, Circuit Judges. 

WALLACE, Circuit Judge. The plaintiff In the court below 
brings this writ of error to review a judgment for the défendants 



EXCHANGE BANK V. HUBBABD. 113 

entered ui)on tte verdict of a jury. The principal question pre- 
sented by the assignments of error is wtiether the trial judge erred 
in instructing the jury to render the verdict. 

It appeared upon the trial thajt the plaintiff, a bank doing busi- 
ness at Yorkville, S. C, cashed certain drafts drawn by the flrm 
of Hope & Co., of that place, upon the défendants, the flrm of 
Hubbard, Price & Co., cotton merchants doing business at New 
York City. The évidence authorized the jury to flnd that the drafts 
were cashed under the folio wing circumstances: On the 5th day 
of October, 1891, Price, one of the défendants, applied at York- 
ville, S. C, to Hope, of Hope & Co., to purchase cotton for the de- 
fendants. Hope informed Price that a lot of 300 baies was to be 
sold on the foUowing Wednesday. Price requested Hope to as- 
certain if the money to pay for the cotton could be raised from 
the bank at Yorkville, and authorized him to state to the bank 
that the défendants would remit the currency immediately upon 
receiving the bills of lading for the cotton, or would honor drafts 
promptly, whichever the bank preferred, and stated that if the 
money could be raised in this way he would décide the next day 
whether to buy the cotton, and would telegraph Hope from Atlanta. 
Thereupon, Hope consulted with the président of the plaintiff, 
and told him what Price had said, and the plaintiff promised to 
furnish the money upon the production of a satisfactory authoriza- 
tion from the défendants. The next day, Hope & Co. received a 
telegram from Atlanta, from Price, making an offer for the cotton; 
fixing the price, subject to a variation of one-eighth cent per pound, 
at the discrétion of Hope & Co., and directing the cotton to be 
sliipped by bills of lading to a flrm at Norfolk, Va., of which Price 
was a member. The telegram contained also this sentence: "Drafts 
on New York, or currency shipment from there, as you prêter." 
Hope thereupon exhibited this telegram to the président of the 
plaintiff, purchased the cotton, and shipped it, conformably to 
the instructions, drew drafts for the amount upon the défendants, 
payable at New York upon presentment, and procured the plain- 
tiff to cash the drafts. One of the drafts was honored and paid 
by the défendants. Acceptance of the other drafts was refused. 

Upon the évidence it was a question of f act, for the jury, whether 
Price represented the défendants in the transactions mentioned, 
or the Norfolk flrm, of which he was a member, and also whether 
Hope & Co., in buying the cotton, acted merely as agents. Hope 
testifled that he told Price that Hope & Co. had no money, and 
could not buy the cotton, but that he would be glad to represent 
him (meaning Price's flrm), and do what he could to secure the 
cotton for them. The telegram from Price to Hope, giving the 
latter discrétion as to the price, indicates that Priée regarded 
Hope & Co. as agents, and not as purchasers on their own account. 

The trial judge ruled that the cause was controUed by the stat- 
utes of New York relating to bills of exchange, and that the plain- 
tiff was not entitled to recover, pursuant to the statutory provi- 
sions, either as upon a written acceptance by the défendants of 
the drafts, or as upon a breach of a promise to accept. Thèse stat- 
v.62f.no.2— 8 
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«tes rprorWe that no pel»ëon within thîs state sliall be charged 
as ait; accéptor upon a bill of exchange nnles» his acceptance shall 
be in writing, signed by himself or his lawful agent; that an 
iinconditibnal promise in writing jto accept a bill bef ore it is drawn 
shall be dèemed an actual acceptance in favor of every person 
who, npon the faith thereof, shall hâve received the bill for a valu- 
able considération; and that thèse provisions shaU not be con- 
strued fto impair the right of any person to whom a promise to 
aecept a bill may hâve been made, and who, on the faith of such 
promisej shall hâve drawn or negotiated the bUl, to recover damages 
of the party making such promise on his refusai to accept such 
bill. 3 ,Eev. St. N. Y. (7th Ed.) pp. 2242, 2243. 

We think the ruling of the trial judge was erroneous. The con- 
tract having been made in South Carolina, the statutes of New 
York do not furnish the rule by which to détermine its validity, 
notwithstaiidiDg the drafts were to be accepted and made payable 
there. Matters bearing upon the exécution, interprétation, and 
validity of a contract are determined by the law of the place where 
it is made. Those connected with its performance are regulated 
by the law prevailing at the place of performance. Accordingly, 
where a promise is made in one state to accept a draft which is 
to be payable in another state, and by the statutes of the latter 
the promise wouldbe invalid, the law of the state where the promise 
is made détermines the validity of thé contract. This was expressly 
decided in Scudder v. Bank, 91 U. S. 406. Authorities to the like 
effect are Tilden v. Blair, 21 Wall. 241; Eussell v. Wiggin, 2 Story, 
213; 1 and Brown v. Finance Co., 31 Fed. 517. If the contract was 
valid at common law, there being no statutes in South Carolina 
affecting it, it was valid every where; and it is quite immaterial 
that by the statutes of New York a collatéral promise of acceptance 
is required to be in writing, or that a promise to accept a bill which 
is not in writing can only be enforced by the person who draws 
or who negotiates the bill, as was held in Bank v. Gibson, 5 Duer, 
574. 

Notwithstanding the ruling of the trial judge proceeded upon 
an erroneous view of the law, the exception taken by the plaintiff 
îs not avaliable if, upon any view of the facts, the plaintiff was not 
•entitled to recover. We are therefore to inquire whether the évi- 
dence authorized the jury to fihd a state of facts giving a good cause 
«f action to the plaintiff. 

It is to be observed that the action was not brought to charge 
the défendants as acceptors of the drafts, nor even to recover for a 
breach of their promise to accept the drafts, but that the com- 
plaint, conformably to the provisions of the Code of Civil Procéd- 
ure, sets out ail the facts attending the advance of money by the 
plaintiff which were proved upon the trial, and is sufficient to au- 
thOrize a recovery upon any légal theory warranted by the évidence. 

It iâ well settled that a promise to accept an existing bill, is, in 
légal effect, an acceptance, and sufflces to maintain an action upon 

»Fed. Cas. Nq. 12,165. 
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the bill in favor of any person who takes it upoB tlie faith! of the 
promise, whether the promise be in writing or by paroi. This 
was held in Scudder v. Bank, supra, wLere the suit was brought 
npon an oral promise to accept a draft, and it is suificient to refer 
to the authorities there cited. Such, also, is the rule in the courts 
of South Carolina. Strohecker t. Cohen, 1 Sgeer, 349. Neverthe- 
less, the défendants did not become liable as acceptors of the drafts, 
according to the judgments of the fédéral courts, because the 
promise was not one to accept any particular bill or bills, but was 
one to accept generally any drafts which might be drawn on them 
by Hope & Co. for the purchase of the cotton. (Doolidge v. Payson, 
2 Wheat. 66; Schimmelpenich t. Bayard, 1 Pet. 264; Boy ce v. 
Edwards, 4 Pet 111. In Boyce T. Edwards the court used the fol- 
io wing language: 

"The distinction between an action on a blU, as an accepted bill, and one 
founded on a breach of promise to accept, seems not to bave been adverted 
to, but tbe évidence necessary to support the one or the other is materially 
différent. ïo maintain the former, as bas been already shown, the promise 
must be applied to the particular bill alleged in the déclaration to hâve been 
accepted. In the latter the évidence nlay be of a more gênerai character, 
and the authority to draw may be collected from circumstauces, and extended 
to ail bills comiug fairly vrithin the scope of the promise." 

The court observed, however, that as respected the rights and 
remédies of the immédiate parties to the promise to accept, and of 
ail others who might take bills upon the crédit of such promise, 
they were as secure and attainable in an action on the breach of a 
promise to accept as they could be in an action on the bill itself. 

Where the action is brought for the breach of a promise to ac- 
cept a bill, while there can be no doubt of the right of the person 
to whom the promise is made to maintain an action, and attain 
practically the same remedy which he would hâve against an actual 
or Virtual acceptor, it is not so well settled that an action can be 
maintained upon such a promise by a third person, who bas taken 
the bill upon the faith of the promise. The objection is a want of 
privity between him and the promisors. This objection was con- 
sidered in Cassel v. Dows, 1 Blatchf. 335, Fed. Cas. No. 2,502, by 
Mr. Justice Nelson, and in Russell v. Wiggin, supra, by Mr. Justice 
Story, and in each of thèse cases was held not to be tenable. In 
the présent case it may be doubtful whether the telegram sent by 
Price to Hope & Co., standing alone, was a sufiicient promise to 
accept the drafts; but it is to be read in the light of the surround- 
ing circumstauces, proof of which was admissible to aid in ascer- 
taining the purpose of the paper, and in applying and interpreting 
its language, Barney v. Worthington, 37 N. Y. 115; Hutchins v. 
Hebbard, 34 N. Y. 24. In view of its language, thus interpreted, 
and especially in Tiew of what had taken place between Price and 
Hope on the previous day, the proof of a promise to accept such 
draits as might be negotiated in order to obtain the money to pur- 
chase the cotton was entirely satisfactory. There seems to be no 
reason why the plaintiff should not be entitled to recover as for the 
breach of a promise to accept the drafts. 

We are also of the opinion that the facts would hâve justified 
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the jury in flnding that, throughout the entire transaction of pur- 
chasing the cotton and raising the purchase money, Hope & Co. 
were acting as the agents of the défendants, and within the scope 
of the gênerai authority in that behalf which the défendants had 
delegated to them. In this yiew of the case, as there is no pre- 
tense that the plaiijtiff gave crédit to the agents personaUy, the 
défendants are liable as principals for a loan made to them, and for 
their beneflt, through their agents. The facts set forth in the 
complaint and shown upon the trial establish a cause of action for 
money had and received of the plaintiflE to the use of the défend- 
ants. Upon a quite similar state of facts, it was said in Bank v. 
Ely, 17 Wend. 512, that the drawees would be liable as drawers of 
the bills, and that, if no drafts had been given, they would hâve 
been liable upon the plainest law applicable to the relation of 
principal and agent. In order to charge the real principal, it is 
always compétent, in whatever form a paroi or written contract is 
executed by an agent, to ascertain by évidence dehors the instru- 
ment Who is the principal, whether it purports to be the contract 
of ail agent, or is made in the name of the agent as principal; and 
the real principal may be held, although the other party knew that 
the person who executed as principal was in fact the agent of 
another. Ford v. Williams, 21 How. 287; Coleman v. Bank, 53 N. 
Y. 393; Briggs v. Partridge, 64 N. Y. 357; Byington v. Simpson, 
134 Mass. 169; Steamship Co. v. Harbison, 21 Blatchf. 336, 16 Fed. 
688. It is therefore quite immaterial that the money was ad- 
vanced upon drafts drawn by Hope & Co. 

The case is, in substance, one in which the jury might hâve found 
that the défendants requested Hope & Co. to act as agents for them 
in buying a certain lot of cotton, and borrowing the money, upon their 
crédit, with which to pay for it, upon the assurance that they 
would remit currency as soon as they received bills of lading for 
the cotton, or accept sight drafts drawn upon them for the amount 
loaned, at the option of the lender. Hope & Co. borrowed the 
money. The défendants received the cotton, repaid some of the 
money borrowed of the plaintiff by their agents, and hâve refused 
to pay the balance. There seems to be no reason why, upon thèse 
facts, they should escape liability. 

The judgment is reversed, and the cause remanded to the circuit 
courte with instructions to grant a new trial. 



ST. LOUIS- & S. F. RT. CO. v. McLELLAND. 
:: (Circuit Court of Appeals, Blghth Circuit. May 31, 1894.) 

No. 29L 

Heaksat Evidence— Statembnts bt Employé of Pjvktt. 

A statement by a rallway company's section foreman, by whom a coït 
was found injuréd near the rallway track, that it bad been knocked off 
the track, made some time afterwards to the owner of the coït, net iu 
the transactiO'h of any business with him, and not In the discharge of any 
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duty for the company, Is inadmissible in an action against tlie company 
for damages for tlie death o£ the coït from its injuries. 

In Error to the United States Court in the Indian Territory. 

This was an action hj John McLelland against the St. Louis & San 
Francisco Eailway Company for injuries to plaintifE's coït, causing 
its death. At the trial the jury found a verdict for plaintifl. Judg- 
ment for plaintiff was entered thereon. Défendant brought error. 

L. F. Parker (Edward D. Kenna and H. S. Abbott, on the brief), 
for plaintiff in error. 

T. P. Winchester and W. T. Hutchings flled a brief for défendant 
in error. 

Before CALDWELL and SANBORN, Circuit Judges, and THAY- 
ER, District Judge. 

THAYER, District Judge, delivered the opinion of the court. 

This is a stocli-killing case which cornes to this court on a writ 
of error from the United States court in the Indian Territory. The 
défendant in error sued the plaintiff in error in the lower court 
for the loss of a coït, which was about flive or six months old at the 
time of its death. He alleged in his complaint that the défendant 
company negligently ran one of its trains against and upon said 
coït, and thereby inflicted such injuries that it died. The jury be- 
fore whom the case was tried assessed the value of the coït at $500, 
and awarded the plaintiff damages in that sum. It is net disclosed 
by thé record that any one witnessed the accident by which the 
«oit is said to hâve been injured. The animal was found by the 
defendant's section foreman from 50 to 125 yards distant from the 
def endant's railroad track, with one of its hind legs broken, and with 
some bruises on its shoulder and bip. It was surrounded at the 
time by a herd of 15 or 20 cattle, who were running around and 
over the coït in an excited condition, and there were indications 
that the coït had been lying at the place where it was found for 
some time before it was discovered by the defendant's section fore- 
man. In the course of the trial the plaintifl was permitted to testify, 
in his own favor, that the section foreman told him that "the coït 
had been knocked off the track." The interview at which this state- 
ment was made appears to hâve taken place some time after the 
coït was discovered by the section foreman, and there is nothing 
in the record which shOws that the statement was made by the 
foreman in connection with the transaction of any business with the 
plaintifl, or in the discharge of any duty which he had been deputed 
to perform for and in behalf of the défendant company. Moreover, 
the record clearly shows that the foreman had no knowledge whether 
the coït had or had not been knocked off the track by a passing 
train, except such knowledge as he may hâve acquired by infer- 
ence, from the nature of the injuries which the coït had sustained, 
and its proximity to the railroad track when it was discovered. 
This testimony was duly objected to by the défendant company on 
ihe ground that it was hearsay, and its admission bas been properly 
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assi^ed for errer, We think it obvions that the testimony was 
improperly admitted. It is a fundàméntal raie that statements 
made by an agent are not admissible against Ms principal, unless 
tliey are made in the course of some business transaction in whick 
tbe agent is authorized to represent his principal, or unless the state- 
ments made are so coïncident with the act or event out of which the 
suit originates as to form a part of the res gestae. The statement 
said to hâve been made by the section foreman to the plaintiff 
\?as not admissible against the défendant conipany, within either 
branch of the rule last stated. So far as the record shows, he had 
not been deputed to conduct any negotiàtion with the plaintiff which 
rendered any statement by him, with référence to the manner in 
which the coït had been injured, either relevant or pertinent. The 
statéinent in question was also made at a period of time so remote 
from the occurrence of the injury that it was not a part of the res 
gestae, but was merely a narrative of a past transaction. There are 
very many cases in which testimony of the same character has been 
held inadmissible, but we will only refer to a few which bear a very 
strong analogy to the case at bar. Smith v. Railway Co., 91 Mo. 
58, 61, 3 S. W. 836; Packet Co. v. Clough, 20 Wall. 528, and cita- 
tions; Eailroad Co. v. O'Brien, 119 U. S. 99, 7 Sup. Ct. 118; Worden 
V. Eailroad Co. (lowa) 33 N. W. 639; Railway Co. v. Reeves (Ky.) 11 
S. W. 464 

An exception was alsO tàken to the action of the trial court in 
refusing to direct a verdict for the défendant, but, as the case must 
be reverséd for the reason above indicated, it is unnecessary to. con- 
sider the last mentioned exception. The évidence on a second hear- 
ing of the case may be altogether différent from that reported in the 
présent record. 

The judgment is reverséd, and the cause remanded, with direc- 
tions to àWard a new trial. 



ST. LOraS & S. F. RY. CO. T. McLBLLAND. 
(Circuit Court of Appeals, Elghtli Circuit May 21, 1894.) 

No. 292. 

Second Wbit op Errob Unkbcbssahilt Scbd Odt— Dismissal. 

After reversai of a judgment on wrlt of errer, for errors commltted at 
the trial, a second wrlt, suéd out to correct alleged errors in taxation of 
costs âftér reridltion of juàgment, wàicH mlght hâve been incorporated In 
the samë record, "wlU be dlsmlssed at the cost of plaintlflf in error. 

In Error to the United States Court in the Indian Territory. 

This was an action byr John McLelland against the St. Louis & 
San Francisco Railway Company, in which plaintifE recovered judg- 
ment, and défendant brought erron 62 Fed. 116. Défendant also 
sued out a second writ of error to review alleged errors after rendi- 
tion of judgment. 
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L. F. Parker (Edward D. Kenna and H. S. Abbott, on the brief), 
for plaintiff in errer. 

T. P. Winchester and W. T. Hutchings flled a brief for défendant 
in error. 

Before CALDWELL and SANBORN, Circuit Judges, and THAY- 
ER, District Judge. 

THAYER, District Judge. This is a second writ of error wbich 
■was sued out in this case, after a iirst writ of error had been granted 
to obtain a reversai of the judgment for errors committed at the 
trial. The présent writ was sued out to correct alleged errors of 
the trial court in the taxation of costs after the rendition of judg- 
ment. As we hâve already reversed the judgment in this case, on 
which the liability to pay the disputed costs dépends (62 Fed. 116), 
and as there was no apparent necessity for suing out the second 
Avrit, inasmuch as ail of the assigned errors might hâve been incor- 
porated in one and the same record, the second writ of error should 
be dismissed at the cost of the plaintiff in error, and it is so ordered. 



KILMEIt MANTJF'G CO. ▼. GRISWOLD et aL 

(Circuit Court, N. D. New York. June 16, 1894.) 

t. Patents— Limitation of Claim— Balk Tibs. 

In tie Kilmer patent. No. 282,001, for luiprovement in baie tles, clalm 2. 
for a clasp of wire larger than tlie biind wire, and liavins a pinching angle 
to hold tiglitly the band when foreed into it by expansion of the baie, must 
be confined to tlie précise mechanism deseribed, in view of the prior state 
of the art, as shown by the Smith patent, which bas the same features 
except that the clasp is "of wrought iron, malléable Iron, or other sultable 
material," and other patents using a clasp of round wire larger than the 
band. 

& Same— Invkntiok. 

The Kilmer patent, No. 372,375, for an Improvement upon No. 282,991, 
relatlng to baie ties, in adding to the wedging action of the clasp of that 
patent a gripping action giving additional power, involves invention, the 
fundamental idea being new as applied to baie ties, notwithstanding de- 
vlces performing similar functions were known In analogous arts, as 
shown In the Foote patent, No. 130,899, and other patents. 

9. Same — Infringement. 

The Kilmer patent, No. 372,375, for an Improvement in baie tles, having 
flrst Introduced the jamming or wedging action of the.sides of the clasp 
upon the baud wire, is entitled to a construction libéral enough to protect 
that invention, and hence is infringed by tles raade under the G-riswold 
patent. No. 466,563, having a clasp difCering in form from the Kilmer clasp, 
but like It in principle, possesslng ail its features, and operating In sub- 
stanlially the same manner. 

This was a suit by the Kilmer Manufacturing Company against J. 
!Wool Griswold and others for infringement of patents. 

S. A. Duncan and W. H. "Van Steenbergh, for complainant 
E. H. Brown, for défendants. 
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COXE> District Judge. The complainant, as the owner of two 
letters patent granted to Irving A. Kilmer for improvements in 
adjlistaMe balè-tîes, brîngs this Mil agàinst the défendant for in- 
fringement. The first of thèse patents, !No. 282,991, is dated Au- 
gust 14, 1883, the second, No. 372,375, is dated November 1, 1887. 

No. 282,991. 
In the speciflcation the patentée says: 

"The object of the Invention is to prodnce a devlce in which the loose end 
odC the band-wlre, when put in place, shall be clasped or gripped so as to pre- 
clude unlntentional séparation, and lu whlch the parts in contact will not be 
eut or broken." 

The clasp is made of wire of a size considerably larger than the 
band-wire. The wire of the clasp is bent at the middle, forming 
a Sharp V-shaped recess. The two ends of the wire so bent are 
returned upon themselves and bent orer the looped end of the band- 
wire, which is thus permanently attached to the clasp. In use 
the band-wire is placed around the baie, the free end is slipped into 
the V-shaped recess and is then bent back and twisted about it- 
self. As the baie is released from the press it expands and this 
pressure on the band tends to force the wire down into the angle, 
which, being smaller than the wire, pinches the wire tightly and 
prevents it from slipping or puUing out The clasp being of round 
wire has no sharp cutting edge and the band-wire is in no danger 
of being sft>raded or broken. The claim relied on is the second. 
It is as foUows: 

"In a bale-tiè, a clasp, B, made of wire larger than that of the band and 
having the pinchlag angle b, as set forth." 

The défenses are lack of novelty and inTention and noninfringe- 
ment. 

The complainant's brief contains the following concise proposi- 
tion: 

"In ordèr to aritlcîpate the invention coyered by the first Kilmer patent It is 
necessary to flnd in the prier art a bale-tie having the following charaeteris- 
tlcs: 1. A band made of wire. 2. A clasp made of wire and of lai-ger gauge 
than that of the band. 3. A pinchlng angle formed In the wire clasp. By 
'plnchlng angle' in this connection Is meant an angle formed by bending the 
wire composing the clasp into the form of a V having an apex smaller than 
the diameter of the band-wlre, so that the wire will be pinched by the mère 
forcing of the wire down Into such angle, Irrespective of any inward move- 
ment of the sides. of the clasp." 

Turning to the patent granted to Isaac T. Smith, February 2, 
1875, for an improvement in bale-ties, it will be found that ail of 
thèse features are présent, éxcept that the clasp is not, apparently, 
made of wire. The band is made of wire, the clasp is made "of 
wrought-iron, malléable iron, or other suitable material having its 
ends bent over on top, forming a double hook," etc. Material hav- 
ing the properties described may very properly, upon the testimony 
in this cause, be called wire. The complainant's brief, in discuss- 
ing the question of infringement, says, on this subject: 
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"Contrary to défendants' contention, the saddle of the Griswold tie Is made 
from a strip of métal which Is properly deslgnated as 'wlre.' Two reasons 
seem to hâve Influenced défendants' experts in declaring that thls saddle- 
piece is not made from 'wire;' flrst, that it is not cylindrical, and, second, 
that it does not appear to hâve been made hy the process of 'drawlng.' (1) 
The flrst of thèse reasons Is disposed of by the définition of the term 'wire' 
and the several illustrations of the différent forms of wire taken from 
Knight's Mechanical Dictlonary. Knight says: 'Wlre Is usually cylindrical, 
but It is also made of varlous other forms, as oval, half-round, square and trl- 
angular, and of more complicated shapés for small pinions,' etc. Among the 
illustrations glven by Knight are varions forms where the wire Is saddle- 
shaped in cross section, very much llke the saddle of défendants' tie. A réf- 
érence to the Pendleton and Proctor patents on cotton-gin saws shows that 
the term 'wire' is frequently used to designate the strlps of flat métal out of 
which cotton-gin saws are made. Mr. Lenox, one of the défendants' wlt- 
nesses, and who is eonnected wlth the bale-tie business of the Washburn & 
Moen Mfg. Co., says that the term 'wlre' Is applied to flat goods as well as 
cylindrical. He says: 'We recelve orders for flat wire of ail dimensions up-to 
an inch or thereabouts in wldth,' (2) Bqually erroneous Is the statement of 
défendants' expert Mr. Brevoort, that the saddle of défendants' tie is not 
'wire,' because it bas not been made by 'drawlng.' " 

It is apparent, therefore, that a clasp made of wire would be 
within the Smith patent. The Smith clasp is made of material that 
may be "bent over" and it is of larger guage than the band-wire. 
There is also a pinching angle formed in the clasp. Indeed, the 
description of the Smith device applies eqnally weU to the Kil- 
mer clasp. The spécification of the Smith patent says: 

"When the baie is pressed and the wire passed around the same, the ends 
of the wlre are bent and passed through the central top opening, a, into the 
V-shaped recesses, b, b. When the pressure la removed from the baie the 
baie at once expands, drawlng the wires into the V-shaped recesses and 
pinching them tightly therein, so that they cannot slip out from the same." 

Assuming that this patent does not anticipate, the remaining 
question is whether it required invention to substitute a clasp made 
of round wire for the clasp "of wrought-iron, malléable iron or other 
suitable material," of the Smith patent. It is, perhaps, an improve- 
ment to présent rounded pinching edges to the band-wire, but it re- 
quired only mechanical skill to do this. No new function is per- 
formed. There is no proof regularly before the court that the 
Smith clasp will break or eut the wire of the band. Assume that 
it would. A workman of ordinary capacity, on discovering the 
defect, would know enough to round ofE the sharp edges which 
injure the wire. Again, Kilmer was not the ûrst to use a clasp 
of round wire larger in diameter than that of the band. Such 
a clasp is shown in the Lowber patent of 1868, the Trowbridge 
patent of 1869, the Knipscheer patent of 1878 and the Griswold 
patent of March, 1883. Indeed, wire was the most natural ma- 
terial to use. I cannot avoid the conclusion that the fundamental 
principle underlying the Kilmer patent of 1883 is disclosed by the 
Smith patent — the idea is ail there. Smith describes a bale-tie, 
having a wire band, a clasp of larger gauge than the band and a 
V-shaped recess in the clasp into which the band-wire is pressed 
by the expansion of the baie. Grant that Kilmer has embodied 
this idea in a more practical and perfect device, did it require in- 
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ViMitioii tdflo this? Tlie defects -whicli, it is suggested, are found 
itf- tHç Smtti plasp wtfùid develop irdmediately upon the propér 
test ïiéipg applied, and the remedy would at once occiir to the 
skilled worfcman, especially when the prior art abounds, with clasps 
made of large round wire. The Smith patent was not discovered 
until after thé finalhea^ng, but counsel hâve had full opportunity 
to exàmJJie . and discuss it The other références offered by the 
defenda.ntg when aggregated show ail that the Smith patent shows, 
but in the opinion of the court no other référence shows so many 
of the featu^es of the Kiliner patent in combination. The court 
is coDâttaîneâ to hold, therefore, in vîew of what the prior art 
discloses, that, if sustained at ail, the second claim of No. 282,991 
must be conflned strictly to the précise mechanism shown. Sar- 
gent T. GOvert, 67 O. G. 403, 14 Sup, Ct. 676; Belding Manufg 
Co. V. Challenge Corn-Planter Co., 67 0. G. 141, 14 Sup. Ct. 492; 
Giles V. Jiteysipger, 150 U. S. 627, 14 Sup. Ct. 211; Saunders v. Allen, 
60 Ped. 610; Manufacturing Co. v. Walbridge, Id. 91; Manufac- 
turing Co. V. Weelis (C. C. A.) 61 Fed. 405. 

No. 372,375. 

This patent is for an improvement upon No. 282,991. To the 
clasp of the former is added a closing action which gives additional 
power to the holding feature of the clasp. lustead of being re- 
turned upon themselves the ends of the improved clasp are sépa- 
ra ted some distance apsirt, giving the clasp a V-shaped appearance. 
The clasp is secured to a loop in the band-wire. In use, the free 
end of the band is inserteàin the pinching angle as in the former 
patent. When the baie is released the strain not only pulls the 
band down into the angle, but also pulls the ends of the clasp 
together, making the vertes of the angle more acute, thus nipping 
thé baad-wire between the sides of the clasp. The merit of this 
action îs that it holds the band-wire tightly the moment the strain 
is applied. The claim relied on is as foUows : 

"2. The band A, having the clasp B, with the angle b°, and Its ends b apart,. 
as set forth." 

The défenses are the same as those urged to the previous patent. 
The question, therefore, is whether it required invention to add 
the gripping action of this clasp to the wedging action of the clasp 
of the prior patent ? The court is of the opinion that it did. Kilmer 
was the flrst to employ a clasp having this feature in a bale-tie. 
Devices performing somewhat similar functions were known in 
analogous arts, but its âï^st appearance in a bale-tie having a wire 
band was in this patent. The fundamental idea of the former 
patent Was old as appliéd to bale-ties; the fundamental idea of 
this patent was new as applied to bale-ties. It originated with 
Kilmer. This proposition cannot be àuccessfuUy disputed. 

The deviCe of the Foote patent (No. 139,899) does not anticipate 
or négative patentabOity for the foUowing reasons: 

First: It is designed for use by hand in tying up bundles of 
grain having little or no resiliency or expansive power. 



KILMBR MASUf'G CO, V. GBISWOLD. 123 

Second: The band is made of tord and not bt wire. The cord is 
of about the same diameter as the wire of the "liolder." 

Third : The cord, af ter being carried around the bundle and drawn 
tight, slides down between the converging sides of the holder and 
is pinched between them, but the pinching sides are substantially 
parallel. They do not form a V-shaped recess. In the Foote holder, 
also, the free end of the cord is apparently left in the direction of 
the puU, thus giving a long diagonal bearing on the side of the 
"holder." As shown in the drawing it is not tumed back and 
tucked under the "standing" part of the band as in the Kilmer 
tie. 

Fourth: The Foote tie would be whoUy impracticable as a bale- 
tie of the class to which the Kilmer tie belongs. If the "holder" 
were made of much larger wire, and wire were substituted for thc^ 
binding cord, it is possible that it might answer as a bale-tie. But 
it would be clumsy and inefEectual. The défendants, and ail others, 
are at liberty to use such a tie, but it is tliought that no one having 
the slightest knowledge of the art would substitute such a device 
for the Kilmer tie. The différence between them is ail the différ- 
ence between a botch and a success. 

Fifth: The Foote spécification speaks of the converging sides 
of the "holder" being drawn together by the strain of the bundle, 
but this convergence, if it exists, does not produce the gripping 
action of the Kilmer clasp. When the strain is applied the flrst 
effect is to open the holder, afterwards the sides are slightly drawn 
together by a longitudinal puU. They are not jammed together, 
to any appréciable extent, by a latéral pull also. It is this pro- 
nounced action of the sides of the Kilmer clasp, holding the band- 
wire as in a vise, that distinguishes it from ail prior structures. 

Sixth: The action of the Foote holder under strain would be 
most unsatisfactory in a bale-tie. In short, the gênerai conclusion 
arrived at by the expert witness for the complainant is, I think, 
substantially correct. He says: 

"ïhe Foote holder is deslgned to be used, as before explained, with a cord, 
in which the sides, B, B', of the holder can readily imbed theinselves upon 
the application of a small amount of strain, which is lu the vicioity of about 
flve pounds; while the Kilmer clasp is designed to b3 used witii métal, wiiicn. 
if compressed at ail, is compressed only by the application of preat force: 
and, therefore, the two holders hâve to act upon différent prlnciples or modes 
of opération in order that they may serve the function eacli was designed to 
serve. That is, the Foote holder cannot be used as described in the Kilmer 
patents in Suit— with a cord, as a bale-tie, for baling hay and similar sub- 
stances; nor can the Kilmer clasp be used as described in the Foote patent — 
In a band or tie for binding grain and similar substances. In other woids, 
the Foote holder cannot be substituted for the Kilmer clasps, nor eau the 
Kilmer clasps be substituted for the Foote holder. Each must be used in 
its own place to do its own peculiar work." 

The other références add little to the Foote patent. It is true 
that some patents for garment supporters show the drawing-in 
action referred to, but thèse devices are so différent in structure, 
purpose and function, that they deserve only a passing mention. 
The Kilmer clasp has become popular and has largely taken pos- 
rsession of the market It is cheap, durable, reliable and efficient. 
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Withouti dwelling longer upon thîs branch of the case ît may be 
asserted with confidence that every argument which waa used to 
snstain; tfae barbed wite patent applies with much greater cogency 
to the patent at bar. Barbed-Wire Case, 143 U. S. 275, 12 Sup. Ct 
443, 450. The f acts in thàt case wére quite analogous to the facts 
hère éxcept that the prior art approximated more closely to the 
patent ii) that case ànd the fldd of invention was, theref ore, much 
narrbwer. If the Kelly patent were Insuflaeient to defeat the Grlid- 
den patent it seems very clear that the Foote patent is insufflcient 
to defèat the Kilmer patent See, also, Krementz t. Cottle Co., 148 
U. S. 556, 13 Sup. Ct. 719; TopUff v. Topliff, 145 U. S. 156, 12 Sup. 
et. 825; Gandy v. Belting Co., 143 U. S. 587, 12 Sup. Ct. 598; Eich- 
ardson V. Shepard, 67 0. G-. 144, 60 Fed. 273. 

Infringement 

The défendants' ties are made under letters patent No. 466,563, 
granted to the défendant J. Wool Griswold, January 5, 1892. Their 
clasp though diflering in form is, in principle, like the clasp of the 
patent, posâessing ail its features and operating in substantiaUy 
the same manner. In the défendants' tie the band is made of wire. 
The claSp, reinforced as it is by a meta! saddle, is of larger 
dimension than the band-wire. It has the (V-shaped pinchlng 
angle, a,nd whén the strain is applied the sides of the clasp close 
in and thé end of the band wire is "jammed or wedged therein" 
precisely as in the complainant's device. Not only does the Gris- 
wold patent expressly déclare over and OTer again that this jam- 
ming action exists, but the proof of àctual tests demonstrates its 
existence. As Kilmer was the flrst to introduce this principle into 
bale-ties, he is entitled to a construction libéral enough to protect 
his invention. He should hâve what he has invented, nothing more, 
nothing less. 

The complainant is entitled to a decree upon the second claim of 
No. 372,375 for an injunction and an accounting, but without costs. 



GOLDSTBIN v. WHHLAN et al. 

(OlrcTilt Court, N. D. New York. June 14, 1894.) 

No. 6,22a 

1. Tbade-Mabss— iNFBiNGBMBirr— FBDBRAii Question. 

On motion for a prelimlnary injunctloii in a suit between citizens of the 
same state for infringement of a reglstered trade-mark, tlie affldavlts 
showed tliat the trade-mark was invallfl becaiise anticipated. Hdd, that 
an injunction sbould not be granted, although the affldavlts dlsclosed a 
case of mifalr compétition, the jurisdictlon. to retain, the case as to that 
matter belng donbtful. 

8, Afpidavits not Entitled in Cause. 

Affldavlts not entitled In the cause cannot be considered In opposition to 
a motidn for prelimlnary Injunction. 
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TMs was a suit "by Julius M. Goldstein against Charles A. Whe- 
lan and others to enjoin aUeged infringement of a registered trade- 
mark. Complainant moved for a preliminary injunctioa. 

Charles H. Duell, for complainant. 
Howard P. Denison, for défendants. 

COXE, District Judge. This action is brought to restraîn the 
défendants f rom infringing the complainant's registered trade-mark 
"Napoléon." Both parties are citizens of this state. In his state- 
ment, flled Pebruary 23, 1894, the complainant says: 

"My trade-mark consists of the word symbol 'Napoléon.' • * • The 
word may be printed In connection wlth an ornamental label havlng, among 
otlier figures or forme, a pictnre of Napoléon I., wlthout materlally altering 
the character of the trade-mark, the essential feature of which is the word 
'Napoléon.' " 

The trade-mark is nsed to designate a certain brand of cigars. 

Aifldavits, not entitled in the cause, are presented by the défend- 
ants showing that long prior to the complainant's use, the name 
"Napoléon" had been used, with a portrait of the first emperor, to 
designate a brand of cigars precisely as the complainant uses it at 
the présent time. It also appears that this use was practically con- 
tinuons from 1876. If the facts stated in thèse affldavits are true, 
the complainant's registered trade-mark, no matter what construc- 
tion is placed upon it, is anticipated in every particular. Stachel- 
berg V. Ponce, 128 U. S. 686, 9 Sup. Ct 200. This proposition must 
be conceded, but it is argued that the afiadavits disclose a case of 
unfair compétition in trade, and that this court, ha^dng once ac- 
quired jurisdiction, may retain it even as to matters not alleged in 
the bill and cognizable only by the state courts. 

It is thought that the cases cited by the complainant hardly go 
to the necessary extent. It is probably true that where a fédéral 
question is involved, the court is justifled in adjudicating upon ail 
questions growing eut of the transaction involved. But is this true 
where it appears that there is no fédéral question? In other words, 
can the court retain jurisdiction to pass upon a cause of action 
solely cognizable by the state courts after it is demonstrated that no 
fédéral question is involved, simply because the biU allèges facts, 
which if true, would give the fédéral court jurisdiction? 

In the case relied upon by the complainant (Omaha Horse Ey. Co. 
V. Cable Tramway Co., 32 Fed. 727) the court says: 

"No mère assertion that a fédéral question exista, or that a right is dalmed 
under the fédéral constitution, is, of itself, sufficient to give jurisdiction; it 
must appear that there is some real, substantial fédéral question involved." 

See, also, 1 Fost. Fed. Pr, p. 534, § 293. 

Surely there is force in the suggestion that the bill must be dis- 
missed the moment the court détermines that the complainant's 
registered trade-mark is invalid. It is not the purpose of the court 
at this time to pass definitively upon this proposition. It is, to 
say the least, doubtful, and a preliminary injunction should never 
issue in a doubtful case. 
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/rtie court bas treàted the motion thUB fàr as if th'e défendants' 
affidàvits were regiilârly before it, thinking it for the interest of botli 
parties that thls shôlild be done. Thèse affidavits cannot, however, 
properly be considered under the décision ofBuerk v. Imhaeuser, 
10 0. G. 907, Fed. Cas. 2,107a, for the reason tHat, with one exception, 
they are not entitled in the cause. The circuit court of this circuit 
there.said regarding similar papers: 

"Pçrjury could not be asslgned on thèse affldavlta by reason of the want 
of the tltie. They appear to be mère extrajudiclal oaths, and are not re- 
ceivablé m thls coiu-t." 

Seç, aiso, Hawley v. Donnelly, 8 Paige, 415. 

If the complainant is convinced that the defect is the resuit of 
an overaight and is one which can be readily remedied, It is pos- 
sible that some agreement looking to a wairer of the objection can 
be reached. 

It follows that tbe restraining order heretofore granted must 
stan4»/witiiout préjudice to the défendants, upon properly entitled 
affidavit«(, to move to yacate the same. 



In re SAITO. 

(Circuit Court, D. Massachusetts. June 27, 1894.J 

Alibns— Natdralizatiok of Japanese. 

A native of Japan, of the Mongollan race, Is not entitled to naturallza- 
tlon, not belng included wlthini the term "whlte persons" In Rev. St S 2169. 

Application by Shebata Saito for naturalization. 
J. Henry Taylor, for applicant. 

COET, Circuit Judge. This is an application by a native of Japan 
for naturalization. 

The act relating to naturalization déclares that "the provisions 
of this litle shall apply to aliens being free white persons, and to 
aliens of African nati^ity and to persons of African descent." Eev. 
St. § 2169. The Japanésé, like the Chinese, belong to the Mongolian 
race, and the question presented is whether they are included vrithin 
the term "whitè persons." 

Thèse vs^ords were iùcorporated in the naturalization laws as 
early as 1802. 2 Stat. 154 At.that time thé country was inhabited 
by three racesj the Oaùcasian or white race, the Negro or black 
race, and tîiè American or red race. It is reasonable, therefore, 
to infer that when congress, in designating the class of persons 
who could bè naturalized, inserted the qualifying word "white," it 
intended to exclude from the privilège of citizenship ail alien races 
except the Caucasian. 

But we are not without more direct évidence of législative intent. 
In 1870, af ter the adoption of the thirteenth amendment to the con- 
stitution, prohibiting slavery, and the fourteenth amendment, de- 
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claring who shall be citizens, the question of extending the privUege 
of citizenship to ail races of aliens came before congreas for con- 
sidération. At that time, Charles Sumner proposed to strike ont 
the Word "white" from the statute; and in the long debate which 
followed the argument on the part of the opposition was that this 
change would permit the Chinese (and therefore the Japanese) to 
become naturalized citizens, and the reply of those who favored the 
change was that this was the very purpose of the proposed amend- 
ment. Cong. Globe, 1869-70, pt 6, p. 5121. The amendment was 
finally rejected, and the présent provision substituted, extending the 
naturalization laws to the African race. 

Again, in the flrst révision of the statutes, in 1873, the words 
"being free white persons" were omitted, probably through inad- 
vertence. TJnder the act of February 18, 1875, to correct errors and 
supply omissions in the first revision, this section of the statute was 
amended by inserting or restoring thèse words. In moving to 
adopt this amendment in the house, it was stated that this omission 
operated to extend naturalization to ail classes of aliens, and es- 
pecially to the Asiatics; and référence was made to the fact that, a 
few years before, the proposition of Mr. Sumner, in the senate, to 
strike out the word "white," had been defeated, and that the com- 
mittee only proposed, by restoring thèse words, to place the law 
where it stood at the time of the revision. The debate which fol- 
lowed proceeded on the assumption that by restoring the word 
"white" the Asiatics would be excluded from naturalization, and the 
amendment was adopted with this understanding of its eflect. 3 
Cong. Rec pt. 2, p. 1081. 

The history of législation on this subject shows that congress re- 
fused to eliminate "white" from the statute for the reason that it 
would extend the privilège of naturalization to the Mongolian race, 
and that when, through inadvertance, this word was left out of the 
statute, it was again restored for the very purpose of such exclu- 
sion. 

The words of a statute are to be taken in their ordinary sensé, 
unless it can be shown that they are used in a technical sensé. 

From a common, popular standpoint, both in ancient and modem 
times, the races of mankind hâve been distinguished by différence 
in color, and they hâve been classified as the white, black, yellow, 
and brown races. 

And this is true from a scientific point of view. Writers on 
ethnoloigy and anthropology base their division of mankind upon 
différences in physical rather than in intellectual or moral character, 
so that différence in color, conformation of skuU, structure and ar- 
rangement of hair, and the gênerai contour of the face are the 
marks which distinguish the various types. But, of ail thèse marks, 
the color of the skin is considered the most important criterion for 
the distinction of race, and it lies at the foundation of the classiflca- 
tion which scientists hâve adopted. Blumenbach, in 1781, divided 
mankind into five principal types, — the Caucasian or white, Mon- 
golian or yellow, Ethiopian or black, American or red, and Malay 
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er brown. OuTÎer sinlplifled thls classification into Caucasian, 
Mongol, and Negro, or wMte, yellow, and black races. Other 
writers make a still larger number of distinct races. It is saîd that 
Prof. Huxley's diTision of mankind is tlie most satisfactory. He 
distinguishes font principal types, and he points ont the marked 
physical characteristics of eaeh. Thèse lypes are the Australioid 
(chocolaté brown), Negroid (brown black), Mongoloid (yellow), and 
Xanthochroic (fair whites). To thèse he adds a fifth variety, the 
Melanochroic (dark whites). The "fair whites" are the type of the 
prévalent inhabitants of northern Europe; and the "dark whites," 
of southem Europe. Ail thèse physical différences do not exist 
in the case of eaeh individtial, and "innumerable varieties of man- 
kind run into one another by insensible degrees;" but, taking the 
race or type as a whole, tbeir peculiarities are sufficiently distinct 
to f orm the basis of well-reco^ized classification. Enc. Brit. tit. 
"Antàropology." 

Before the act of May 6, 1882 (22 Stat. 58, 61), which prohibited 
the naturalization of Chkieâe, or when the Chinese and Japanese 
stqo4 on the same footing under the law, the question of the right 
to naturalîze a Chinaman came before Judge Sawyer in the case 
In re Ah Yup, 5 Sawy. 155, Fed. Cas. No. 104, and, in a well-con- 
sidered opinion, the court denied the application. See, also. In re 
CamiUe, 6 Sawy. 541, 6 Ped. 256; Eik v. Wilkins, 112 U. S. 94, 
5 Sup. et. 41; Pong Yue Ting v. U. S., 149 U. S. 698, 716, 13 Sup. Ct. 
1016. 

Whether this question is ylewed in the light of congressional in- 
tent, or of the popular or scientific meâning of "white persons," or 
of the authorlty of ad judicated cases, the only conclusion I am able 
to reacii, after careful considération, is that the présent application 
must be denied. 

Application denied. 
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CAIRO, V. & O. RY. CO. v. BREVOOBT. 

(Circuit Court, D. Indiana. June 9, 1894) 

No. 8,993, 

1. FEDERAI, COUKTS— FOLLO'WIIfG StATB DECISIONS— RiPAKIAN RiGHTS. 

The rlght of an owner of land on one side of a navigable river, which 
forms tlie boundary between two States, to make a new bank for the 
river, or, by artifieial structures, to turn the waters upon land on the 
opposite side of the river, isi not a local question, but one depending for 
détermination on the gênerai principles of the law, on which décisions of 
the State courts are not binding on the fédéral courts. 

2. Sdbfacb Water — Rights of Landowneu. 

The superabundant waters of a river, at times of ordinary floods, spread- 
ing beyond Its banks, but formlng one body and flowing wlthin their ae- 
customed boundaries in such floods, are not surface waters which a 
riparian owner may turn off as he will. 
8. Eminent Domain — Rights of Landownbr. 

A riparian proprietor who has conveyed to a rallway Company ail the 
right, title, sind estate in a strip of his land which could hâve been ac- 
quired by condemnation thereof for a right of way, has no right to con- 
struct along the river bank, over such right of way, a levée which will 
raise the water flowing in the stream at times of ordinary floods so as to 
endanger the bridge and other structures of the railway, and will also 
throw such water upon lands on the opposite side of the river, thereby 
subjecting the railway company to sults for damages. 

TMs was a suit by tlie Cairo, Vincennes & Chicago Eailway Com- 
pany against Brevoort, to restrain the construction of a levée along 
the bank of the Wabash river across complainant's right of way. 
Défendant demurred to the bill. 

C. S. Conger and EUiott & Elliott, for complainaiit. 
Eeily & Emison, for défendant. 

BAKER, District Judge. The questions for décision arise upon 
a demurrer to the bill of complaint. The grounds of demurrer are 
that the bill of complaint does not state facts entitling the com- 
plainant to any équitable relief. The facts stated are that the 
complainant has constructed, owns, and opérâtes a Une of railvray 
along the bank of the Wabash river, in the state of Illinois, oppo- 
site to a tract of land owned and occupied by the défendant, which 
is situated in Knox county, in the state of Indiana; that the com- 
plainant is a corporation organized under the laws of the state of 
Illinois, and is a citizen of that state; that it owns and opérâtes 
a branch or short line of railroad which crosses the Wabash river 
f rom the Hlinois side, and extends thence over lands in Knox county, 
Ind., to the city of Vincennes, in said county; that the branch line 
of railway is constructed upon and across the lands of défendant, 
where the railway crosses the Wabash river into Knox county, 
Ind.; that on the Indiana side, where said railway is constructed 
f rom the Indiana bank of the river for a short distance, the branch 
railway is built upon trestlework, in such manner that the water 
overfiowing the Indiana side of the river, in times of floods, passes 
through the trestlework; that the défendant has built a levée on 
his lands upon and along the banks of the river, on the Indiana 
v.62F.no.3— 9 
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Bide, near to said trestlework, and intends and threatens to continue 
said levée upon tod acroMs the complalnant's right of way, and to 
join the same to the embankment and end of said trestle, where 
the same unités with an embankment or filling of solid earthwork, 
upon wMch the railway is constructed. It is further averred tliat 
the complainant has constructed its railway across the river upon a 
bridge with a suffleient opening on both sides of the river to suffer 
and permit the water accumulàting in tlmes of floods to pass, with- 
out material obstruction, through and under said bridge and trestle- 
Vfork; that a part of the plan, in constructing the bridge, was to 
leave open trestlework on thé Indiana side of the river for the 
passage of flood water; and that, if the défendant shaU complète 
his. proposed levée, it will hold the flood water, when the river is 
high, within so narrow a channel that it will thereby become higher 
than it otherwise would, and would endanger the bridge, trestle- 
work, and embankments of the railway, as well as the tracks and 
snpei^structure erected thereon, and would cause the right of way 
and other large bodies of land on the minois side of the river to be 
overflowèd, subjecting the complainant to many suits by the owners 
of snch lands for damages. The bill further avers that the com- 
plainant has been in the undisturbed possession and use of its 
right of way, as it now exists, and did exist at and before the time 
when the défendant began to construct his levée, for over 20 years ; 
that it obtained the same by deed from the owner of the land, from 
whbin the défendant long afterwards acquired his title. It is 
further averred that the complainant owns a right of way, 200 f eet 
in width, over and across tiie defendant's land, held by a deed 
conveying ail the right and privilèges incident thereto, it being 
the purpose of the grantors in said deed to grant to said company 
such exclusive interest and estate in said strip of land (and no other 
interest or estate) as said company would acquire therein, were the 
same condemned to the use of said railroad by regular proceedings 
under the statutes of the state in that behalf made and provided. 

In support of the demurrer, counsel for the défendant contend 
that the riparian proprietor may lawfully protect his property from 
floods by erecting a dike or levée on the bank of a stream, though 
its necessary effect may be to turn its superabundant waters on 
the land of his neighbor ; that the waters of a stream, when swollen 
beyond its banks by ordinary and habitually recurring floods, are 
in the nature of surface water; and that such waters are a common 
enemy, which such proprietor may flght off as he wUl. And it is 
further contended that the complainant, by its deed of conveyance, 
has acquired only an easement of way, and that the défendant 
retains the paramount title, and may lawfully erect his levée 
thereon, doing no unnecessary injury to the complainant. Cases 
are cited from the suprême court of this state, which, it is claimed, 
support thèse contentions. Thèse cases, if of the character claimed, 
would be authoritative expositions of the law for the control and 
guidance of the courts of the state in regard to what constitutes 
surface water; but they would not be binding on the fédéral 
courts, unless the question is one of local law. The right of an 
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adjoining landowner to make a new bank for a navigable river 
wMch. forms tke boundary between two states, or, by artiflcial struc- 
tures, to turn the waters onto lands on the opposite side of tlie 
river, is not a local question, but one depending for its détermina- 
tion upon the gênerai principles of the law. The Wabash river, 
ils the court judicially knows, and as the biU avers, is a navigable 
stream and public highway, upon which interstate commerce is 
carried; and, this being so, it must follow that questions relating 
to the channel and banks of the river are in no just sensé local in 
their nature. It is flrmly settled that the décisions of the state 
courts are not controUing, and ought not to be foUowed, upon ques- 
tions of gênerai law, where such décisions are found to be at 
variance with the gênerai principles of the law. Railroad Co. v. 
Baugh, 149 U. S. 368, 13 Sup. Ct. 914, and cases there cited. The 
Indiana cases cited and relied on, in my judgment, hâve settled 
the law for this state that the superabundant water of a stream 
which, at times of ordinary tloods, spreads out, and overflows its 
banks and channel, is to be deemed surface water, and, as such, 
that each proprietor may fight it o£f as he wUl, without liability 
to any One for damages occasioned thereby. Taylor v. Fickas, 64 
Ind. 167, was an action by an upper riparian proprietor against a 
lower one to recover damages for obstructing and throwing back 
the waters of the Ohio river, which, having been swoUen by rains, 
had overflowed its banks. It was alleged that: 

"During times of high water and overflow, the water from the said river 
runs over the said tracts of land with a strong and rapid current,— the gên- 
erai current of tlie same running from east to west', tirst over tlie land of 
the plaintiff, and then over that of the défendant; the water in said current 
over said land varying in depth from two to ten feet,— and that the water 
(which is in fact a portion of the said river) bas run in that manner, dm'lug 
seasons of high water, and during times of overflow, from time immémorial." 

It was held that thèse waters were in the nature of surface water, 
and that the lower proprietor might lawfuUy flght them off as he 
saw fit, without regard to the damages caused thereby to the upper 
proprietor. The court say: 

"In the complaint before us, there is no averment of any water course, 
except, indeed, by way of pareuthesis, that the place, during floods, is a part 
of the Ohio river. But the tacts averred clearly show that it is not upon the 
bed of the river, nor within its channel, nor between its banlcs; in short, that 
it is no part of a water course, but that the flow is over the entlre surftice of 
the land, is occasioned by temporary causes, and is not usually there. The 
rights of the appellee, therefore, are such as a proprietor may hâve in surface 
water, which, as we hâve seen, Is a part of his land; and the injuries or tn- 
conveniences whioh the appellant is alleged to hâve suffiered are such as arise 
from the changes, accidents, and vicissitudes of natural causes." 

In the case of Eailroad Co. v. Stevens, 73 Ind. 278, the question 
arose upon a complaint charging that the défendant "negligently 
and unsMlIfully built and constructed an embankment, and failed, 
negligently and carelessly, in the construction of the embankment, 
to make any culvert," and that "by reason thereof the water com- 
ing upon the land of the plaintiff, and flowing thereon from the 
river and from the surrounding lands, has been stopped and hln- 
dered by said embankment from flowing under said embankment." 
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In 4ecidmg the case, the court, npon thé authorîty of Taylor v. 
iPickas, supra, assumed thàt the water wMcli iujured the plaintiff 
was surface water, but didi not enter into a considération of the 
question whether the water of a swollen stream would be regarded 
surface water. The court say: 

"With reasonably, near approximation to accuracy, It may be laid down 
as a gênerai raie mat, upon the boundaries of his own land,— not interfering 
with any natui'ar or prescriptlve water course,— tlie owner may erect such 
barrlers as he may deem necessary to keep off surface water or overflowing 
water, from or açross adjacent lands; and for any conséquent repulsion, 
turning aslde, or heaplng up of thèse waters, to the injury of other lands, 
he' WiU not be resppnslble." 

Inthe case of Tumpike Co. v. Green, 99 Ind. 205, it is held that 
a riparian proprletor may, by levées on his own land, protect it from 
ove^ow by floods, — not, however, obstructing the channel of the 
stream j and for this purpose he may build a levée over the graveled 
way of a turnpike company having an easement upon his land, — • 
not materially injuring the use of the way, — even though his levée 
causes a greatér overflow of water upon the land of others, and 
upon the turnpike. 

In the case of Jean v. Pennsylvania Co. (Ind. App.) 36 N. E. 159, 
it is held that the overâow caused by a river spreading beyond 
its bànks in time of high water must be regarded, and may be 
treated, as surface water. The same principle has been recognized 
in the following cases: Weis v. City of Madison, 75 Ind. 241; Ben- 
thaJl V. Seifert, 77 Ind. 302; Eailroad Co. v. Houry, Id. 364; HiU v. 
Eailroad Co., 109 Ind. 511, 10 N. E. 410; Weddell v. Hapner, 124 
Ind. 315, 24 N. E. 368; Barnard v. Shirley (Ind. Sup.) 34 N. E. 600. 

It is insisted- — and, I think, with justice — ^that the opinion in 
Taylor v. Pickàs, supra, upon which ail subséquent Indiana cases 
rest, is based on an unfounded assumption. The court assumed — 
what is not true, in law or physics — that the water of the Ohio 
river, iû times of ordinary floods, is surface water. The cases cited 
lend no just support to the assumption on which the opinion rests. 
It is settled law hère, as wëll as elsewhere, — settled beyond serious 
debate, — that a railroad company, in bridging a stream, must pro- 
vide a water way for the passage of the water which flows into 
and down the stream in times of ordinary floods, but it is not 
bound to provide outlets for surface water. If the water of the 
Wabash river, in times of ordinary floods, is surface water, a rail- 
way company would be under no obligation to provide an outlet 
for its superabundant water at such times; and the ultimate re- 
suit would be that ail the company need do is ta provide outlets 
suflâcient to pass the water which flows in the channel, and within 
its banks. Such, however, is not the measure of its duty. Either 
the cases which hold that a railroad company, in bridging a stream, 
must ptovide a sufiacient water way for the passage of the super- 
abundant water which flows into and down the stream in times 
of ordinary floods, are unsound, or else the doctrine of Taylor v. 
Eickas, supra, and of the cases which follow it, cannot be upheld. 

In the décision of the case before me, it is not necessary to ré- 
pudiât* the doctrine of Taylor v. Fickas, supra, and of the other 
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cases which follow .ît, because there is an essentîal différence be- 
tween tbe facts in tbe présent case and the facts in the cases here- 
inbefore cited and criticised. In those cases the embankments or 
obstructions complained of did not run upon and along the banlc 
of the stream, but they were placed at right angles thereto, while 
hère the levée runs upon the bank, and parallel with the river. In 
this case the riparian owner proposes to change the bank by erect- 
ing an artificial upon the natural bank. There is also a plain dif- 
férence between the backing up of flood waters on one side of the 
stream, and a change of the bank so made as necessarily to cast 
the water which flows m the stream at times of ordinary floods 
upon the proprietors of lands on the opposite side of the river. No 
Indiana case has been cited, and none is believed to exist, hold- 
ing that a riparian proprietor has the right to erect a new bank 
along the margin of a stream, the necessary effect of which is to 
cast its superabundant waters, in times of ordinary floods, upon 
the lands of the opposite riparian proprietor, without responsi- 
bility for the proximate damages occasioned by such new bank. 
The flow of a river, when swoUen beyond the low-water mark of 
the dry seasons by the ordinary rains which fall in wet seasons, 
or by the melting of snows, does not constitute surface water. The 
waters of a natural stream are not surface water, in any just sensé, 
and the waters of a stream are those which are cast into it by rain- 
falls and melting snows. Ordinary rainfalls are such as are not 
unprecedented and extraordinary; and hence floods and freshets 
which habitually recur, though at irregular and infrequent inter- 
vais, are not extraordinary or unprecedented. It has been weU 
said that "freshets are regarded as ordinary which are well known 
to occur in the stream occasionally through a period of years, 
though at no regular intervais." Gould, Waters, § 211c. The 
waters cast into a stream by ordinary floods must hâve a channel 
in which they are accustomed to flow, and, if they hâve, that chan- 
nel is a natural water course, with which no riparian proprietor 
can lawfully interfère to the injury of another. If there is a nat- 
ural water way or course, and its existence is necessary to carry 
ofl the water cast into the stream by ordinary floods, that way is 
the flood channel of the stream; and, if it is the flood channel of 
the stream, the water which flows there cannot be regarded as 
surface water. Surface water is that which is diffused over the 
ground fi'om falling rains or melting snows, and continues to be 
such until it reaches some bed or channel in which water is ac- 
customed to flow. Surface water ceases to be such when it enters 
a water course in which it is accustomed to flow; for, having en- 
teréd the stream, it becomes a part of it, and loses its original 
character. "A stream," says Gould, "does not cease to be a water 
course, and become mère surface water, because, at a certain point, 
it spreads over a level meadow, and flows for a distance without 
deflned banks, before flowing again in a deflnite channel." Gould, 
Waters, § 264. It must necessarily foUow from this gênerai prin- 
ciple that where water naturally flows, though the volume may 
change with the varying seasons, there is a natural water course. 
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even though at times the place where the water floWs in ordinary 
floods may become entirély dry. It can make no différence that 
the boundaries within which the water flows change with varying 
seasons, fou the way which nature hàs provided for its flôw is the 
stream, and water flowing in that water way ia not surface water. 
As is wéU said in Crawford v. Kambo, 44 Ohio St. 279, 7 N. E. 429: 

"It Is dlfflcult to see upon what prlûcfple tbe flood waters of a river can 
oe llkeued to surface water. When It Is s.ald that a river Is out of its banks, 
no more Is Impl^ed than that its volume then exceeds what It ordinarily is. 
Whether hlgh or low, the entire volume at any one tlme constitutes the 
water of the river at such time, and the land over which it flows must be 
regarded as Its channel. So that, when, swoUen by rains and melting 
snows, it ext^nds and flows over the bottoms along its course, that is its 
flood channel; and when, by drought, it is reduced to its minimum, that is 
its low-water channel." 

Lord Tenterden, witlx whom originated the expression that "sur- 
face water is a common enemy," held, in Eex v. TrafEord, 1 Barn. 
& AdoL 874, that the Water of a stream was not surface water, and 
declared that the doctrine announced in Rex v. Commissioners of 
Sewers, 8 Bam. & C. 355 (the case i.n which he used the above ex- 
pression), had no application to the waters of a natural stream. In 
the course of hls opinion, he observes: 

"It has long been estabjished that the ordlnary course of water cannot be 
lawfuUy changed or obstructed for the beneflt of one class of persons to the 
injury of anolïer. Unless, therefore, a sound distinction can be made In the 
ordlnary course of water flowing in a bounded channel at ail seasons of the 
year, and the extraordlnary cause which its superabundant quantity has 
been accustomed to take at partlcular seasons, the création and continuance 
of thèse feeders cannot be justlfled. No case has been cited or has been 
found that will support such a distinction." 

In the caseof O'Connell v. Railroad Co., 13 S. E. 489, the suprême 
court of Georgia States the question before it thus: 

"The précise question In thls case is whether the owner of land on the 
bank of a river can, without liabllity, erect on hls own land an embankment 
which Inçreases the overflow, in times of flood, upon the lands of the oppo- 
site propçietor, to the injury thereof." 

After a fuïï and careful considération of the question it was held 
that therç was no such right In the course of the opinion the court 
observed: 

"The surplus waters do not cease to be a part of the river when they 
spread ovêr the adjacent low grounds, without well-defined banks or chan- 
nels, so long as they form with it one body of water, eventually to be dis- 
charged through the proper channel." 

In Menzies v. Breadalbane, 3 Bligh (N. S.) 414, the court say: 

"It Is cièar, beyond the possibillty of doubt, that, by the law of England, 
such an opération cannot be carried on. The old course of the flood stream 
being along' certain lands, it Is not compétent for the proprletors of those 
lands to obstroct that course by a sort of new water way, to the préjudice 
of the proprletor on the other slde." 

In Burwell v. Hobson, 12 Grat. 322, it is holden that the water 
of a stream, when swollen by ordlnary floods, is not surface water. 
Speaking of the concession of counsel that the gênerai rule is that 
the flow of a stream cannot be lawfully obstructed, and the déniai 
of its application to the case before it, the court said: 
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"But he contended that it Is conflûed In its application to the ordinary 
course of the stream, and that a riparian proprietor may lawfully protect his 
property from floods by erecting a dike or other obstruction, though its 
necessary efCect may be to turn the superabundant water on the land of his 
neighbor. Such a distinction between the ordinary and extraordinary flow 
of a stream is not laid down or recognlzed by any elementary writer, or in 
any adjudged case, so far as I hâve seen. The utmost extent to which the 
authorities go in that direction is that a riparian proprietor may erect any 
worli in order to prevent his land being overflowed by any change in the 
natural flow of the stream, and to prevent its old course from being altered. 
Ang. Water Courses, § 333. But he has no right to build anything whicb, 
in tlmes of ordinary flood, will throw tho waters on the grounds of another 
proprietor, so as to overflow and injure them. If, in the case of such an ob- 
struction, it appears that the injury arose from causes which might hâve 
been foreseen, such as ordinary freshets, he is liable tor the damage. Id. § 349. 
That the supposed distinction does not exlst was expressly decided in Rex 
V. Traîford, 1 Barn. & Adol. 874." 

ïhe same principle is recognized or expressly decided in the 
following cases: Jones v. Hannovan, 55 Mo. 462; Wharton v. Stev- 
ens, 84 lowa, 107, 50 N. W. 562; Gerrish v. Clough, 48 N. H. 1); 
Hartshorn v. Chaddock, 135 N. Y. 116, 31 N. E. 997; Byrne v. Rail- 
way Ce, 38 Minn. 212, 36 N. W. 339; Wallace v. Drew, 59 Barb. 
413; Ordway v. Village of Canisteo, 66 Hun, 569, 21 N. Y. Supp. 
835; Carriger v. Eailroad Co., 7 Lea, 388; West t. Taylor, 16 Or. 
165, 13 Pac. 665. 

With reasonably near approximation to accuracy, it may be laid 
down as a gênerai rule that ail the waters of a river, which forin 
one body, when flowing within the boundaries within which they 
hâve been immemorially accustomed to flow, in times of ordinary 
floods, constitute waters of the river, and are not surface waters. 

The complainant owns a right of way over and across the lands 
nf the défendant, 200 feet in width. Its title thereto was acquired 
by a deed of conveyance from the same party from whom the de- 
fendant subsequently acquired his title. The deed conveyed lo 
the complainant ail the right, title, and estate which could hâve 
been acquired under condemnation proceedings under the statute 
of the State in that case made and provided. The complainant 
acquired an easement in the land, whose nature and extent are 
such as is necessary for the pnrpose of maintaining and operating 
its railway. The estate of the complainant is the dominant, and 
that of the défendant the servient. Davidson v. Nicholson, 59 Ind. 
411; Robinson v. Thrailkill, 110 Ind. 117, 10 N. R 647. The 
grant of an easement conveys ail such incidental rights as are 
necessary to the enjoyment of the thing granted. The use to which 
au easement is devoted, or for which it is created, détermines its 
character; and, to the extent that the use is necessary to carry 
ont the purpose of the grant, the rights of the owner of the ease- 
ment are paramount. An easement granted to a railway is esseu- 
li.'illv différent from any other. The nature of railway service 
requires exclusive occupancy. A railroad Company is held to the 
highest degree of care, and the exercise of this care necessarily re- 
quires that it should hâve complète dominion over its right of way. 
It is bound to prevent obstructions from being placed on its tracks, 
and is required to keep them fenced in, and free from rubbish or 
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other comtÎTistîble materials. The duties of a raflway company 
are due to thë public as Well as to individuals, and thèse duties 
it must perfpnn at its péril. The rules which apply to the use of 
streets or .hîghways fail, when applied to railroads, because the 
necessities of their use are différent. The railroad must hâve the 
exclusive possession and control of thé land within the lines of its 
location, and ihe right to remove everything placed or growing 
thereon, which it may deem necessary to remove to insure the safe 
management of its road. EDayden v. Skillings (Me.) 6 Atl. 830; 
Brainard V. Glapp, 10 Cush. 10; Hazen v. Kailroad Ca, 2 Gray, 
577; Locks & Canals t. Nashua & L. R. Co., 104 Mass. 11; Jackson 
V. Railroad Ck)., 25 Vt 150; Railroad C!o. v. Holton, 32 Vt 43; 
Atlantic & P. Tel. Co. v. Chicago, R. I. & P. R. Oo., 6 Biss. 158, Fed. 
Cas. No. C32. The construction of the levée as proposed would 
be a plain invasion of the complainant's exclusive rights. It foUows 
from the foregoing considérations that the demurrer must be oveis 
ruled, and it Is so ordered. 

WATTS v. WESTON et al 

(Circuit Cîourt of Appeals, Second Circuit May 29, 18941 

No. m. 

1. Damaoks— Bbeach of Contract Subjbct to *'ukthbb agrebmbnt. 

A contract for the sale of the entire output of a colUery for more than 
20 years provlded that the priée should be agreed upon from month to 
month by tbe parties. Bdd that, on a refusai to dellver sucb output. In 
the absence of any further agreement as to price or of any means of de- 
terminlng what prlce the contract requlred, the damages from such re- 
fusai could not be ascertalned, and nominal damages only were recover- 
able. 
3. Appbal — DiscBBTiON OF TkiaIi Coubt— Ambndmbnt. 

In an action on a guaranty of performance of a contract, a refusai to 
allow an amendment of the complalnt, settlng up a modification of the 
contract orlglnally declared upon, is within the discrétion of the trial 
coiurt, and will not be reviewed. 

In Error to the Circuit Court of the United States for the 
Southern District of New York. 

This was an action by James R. Watts against Walter Weston 
and Alfred J. Weston on a guaranty. The circuit court directed 
a verdict for plaintiff for six cents damages. Plaintifl brought 
error. 

Treadwell Cleveland, for plaintiff in error. 
Martin J. Keogh, for défendants in error. 

Before LACOMBE and SHIPMAN, Circuit Judgea. 

LACOMBE, Circuit Judge. The complaint allèges that by cer- 
tain agreements and conveyances therein set forth one Caleb B. 
Knevals had in 1871 become the trustée of the Primrose colUery, 
in SchuylkUl county, Pa., with fuU control of its business, and the 
mining, transporting, and selling of its coal, until June 14, 1901. 
That on or about June 25, 1880, Knevals, as such trustée, entered 
into a written agreement with the firm of Caldwell, Weston & Co., 
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doing business in the city of New York, engagîng to consign and 
deliver to said flrm, their &uccessor, successors, or assigns, the en- 
tire output of the Primrose colliery until June 1, 1901. The agree- 
ment provided, as the complaint allèges, that "they, the said Cald- 
well, Weston & Co., their successor or successors or assigns, should 
be the exclusive agents, and hâve full control of the entire pro- 
duction of coal that should at. any time be mined by the said 
Knevals, trustée, or the said Primrose colliery, during the said 
period, and that such coal should be sold to the said Caldwell, 
Weston & Co., their successor or successors or assigns, at a price 
to be agreed upon from month to month, on or about the flrst of 
each month, by said Caleb Knevals, trustée, or the Primrose colliery, 
and the said Caldwell, Weston & Co., their successor or successors 
or assigns." Advances were to be made upon coal so mined, as 
soon as notice of shipment from the colliery should be received, 
to an amount not exceeding the purchase price per ton agreed 
upon. The firm aforesaid continued in business until December 
31, 1882, when it was succeeded by the flrm of Caldwell, Weston 
Bros. & Watts, which last-named flrm was itself succeeded Decem- 
ber 31, 1882, by the firm of Weston Bros. & Watts, composed of 
the défendants and the plaintiff. During ail this time it is averred 
that the contract was carried ont, and the entire product con- 
signed to the New York firm. The complaint then avers that the 
firm of Weston Bros. & Watts continued in the coal business until 
on or about January 10, 1885, and during the whole period of its 
existence continued in the performance of the said contract with 
Knevals and the colliery. That on or about January 10, 1885, it 
was duly dissolved, and was succeeded by the flrm of James R 
Watts & Co., composed of the plaintiff and one Adler, to which firm 
the said contract and ail rights and causes of action thereunder 
were duly assigned. That the firm of James K. Watts & Co. con- 
tinued in business until September 2, 1885, when it was dissolved, 
and ail its property transferred to plaintiff; and that said firm 
of James E. Watts & Co. continued in the due performance of the 
said contract until about the month of March, 1885, when Knevals, 
as trustée, and the Primrose colliery, ceased and refused, and 
hâve ever since so refused, to consign and deliver to the said firm 
any of the output thereof, by reason of which refusai and failure 
to perform the contract the flrm of James E. Watts & Co. and the 
plaintiff suflered great loss and damage. It is further averred in 
the complaint that on or about January 12, 1885 (the date of the 
dissolution of the flrm of Weston Bros. & Watts), the défendants 
''jo'^tly and severally, duly and for a valuable considération, guar- 
antîj'd and agreed in writing to indemnify and save harmless the 
plaintiff, his légal représentatives or assigns, against ail loss or 
damage which might arise from or by reason of any default or 
breach by the said Caleb B. Knevals, trustée, or the said Primrose 
colliery, from any cause whatever, to fully carry ont the said agree- 
ment dated June 25, 1880, to the end of the term." Upon this 
contract of guaranty, plaintiff demanded judgment against de- 
fendants for his damages from the breach of the agreement of 
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June 25, 1880. The aetioû was tried before a jury, and at the 
close of plaintiff's case the court, although satisfied that the aver- 
ments of the complaint as to the transactions above set forth had 
been fuUy proved, directed a yerdict in favor of the plaintifE for 
six cents only. To such disposition of the case exception was duly 
taken, and the direction of such a verdict is assigned as error. 

In our opinion, the plaintiflf was not entitled to recover any 
but nominal damages. The agreement of June 25, 1880, bound 
Knevals and the colliery only to sell the New York flrm coal at 
a price to be agreed upon between the parties from month to month. 
The profits of the flrm would manifestly be the différence between 
the price thus flxed, plus such expenses as they might be put to, 
and the price they might be able to obtain for the coal in the New 
York market. As the price: to be paid the colliery was left whoUy 
unsettled by the contract, and could be made certain only by 
further agreement of the parties from time to time, there is nothing, 
in the absence of such further agreement, with which to compare 
the market priée at which coal, if shipped, could hare been sold 
by the flrm, and thus détermine the profits which might hâve been 
lost by a refusai to sell at ail. Not only is the con tract uncertain 
as to the price to be paid by the flnn, but it is not by its terms 
capable of being made certain either by référence to some umpire 
in case of a disagreement, or by providing that in the absence 
of an agreement it should, be taken at the market price. Nor is 
there suflacient in thé, évidence to warrant a finding that the par- 
ties had practically so interpreted it as to dispense with the suc- 
cessive agreements as to iprice for which it provides. No doubt, 
in figuîing for a coming month, both sides naturally enough took 
the market price of coal in the preceding months as a basis; both 
also took into considération the tendency of the market for the 
future; but the important fact as to practical interprétation is 
that they did in fact from time to time agrée upon the price. Nei- 
ther seems ever to hâve acted upon the assumption that such price 
was to be flxed otherwise than with the concurrence of both. More- 
oyer, it is difScult to see how, under the contract, there could be, 
as the plaintifE contends, any "market price" for Primrose coal "at 
the coUiery." A market implies compétition, and, if the entire out- 
put was to be tumed over for 30 years exclusively to a single 
customer, it is quite apparent that unless some control over the 
price was reserved to the colliery it would be entirely at the mercy 
of the customer, who might fix the market at the mines by the 
price it was willing to pay. Nor is it to be supposed that the 
price to be paid was the market price of coal of this kind in New 
York, less expenses of transportation and sale. In the absence 
of a selling commission,— and the contract provides for none, — 
this would leave no profit to the consignées. We find nothing in 
the case from which a jury could détermine what price the con- 
tract required plaintifPe flrm to pay during any month not covered 
by an agreement as to price, and without that élément the dam- 
ages resultinig from a failure to sell them coal are not susceptible 
of adjustmiçnt.: : ; 
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A further assignment of error is to the refusai of the circuit 
court to aJlow plaintiff to amend his complaint. The amendment 
asked for was as foUows: 

"Tbat on or about NoTemberl2, 1884, the said last-mentioned contract [that ot 
June 25, 1880] was, at the request of Caleb B. Knevals, trustée, and with the 
consent of Weston Bros, and Watts, to whom the said contract had been duly 
assigned by mesne assignments from Oaldwell, Weston & Co., inodifled by 
providing that the said Weston Bros. & Watts should take the entire output 
of the Primrose eoUiery and sell the same at a certain commission upon each 
ton, namely, at 15 cents a ton for pea and lump coal, and 20 cents for ail 
other sizes; and that under said contract, as modified, the said Caleb B. 
Knevals, trustée, and the said Weston Bros. & Watts continued to conduct 
the business aforesaid." 

There was in évidence a letter from Knevals proposing, — in 
fact, insisting upon, — such a modification, and some proof tending 
to show that about the time of its dissolution the firm of Weston 
Bros. & Watts had rendered one or more statements of account 
on some such basis. Manifestly, if the agreement between the 
colliery and the New York house secured the latter a flxed sum 
on each ton of coal sold, the diificulty as to proof of damages in 
the case of its breach would be largely removed. 

Motions to amend the pleadings upon the trial are within the 
discrétion of the trial judge, who is more fully informed as to ail 
the attendant circumstances, and can best détermine whether 
amendment at that stage of the case would be consistent with the 
meting out of equal justice to both sides. Such discrétion is not 
as a rule the subject of review, but counsel for appellant correctly 
States the exception to the rule, namely, that when the record 
plainly shows that the exercise of discrétion was "wholly unrea- 
sonable" it will be reviewed on appeal or writ of error. But in the 
case at bar the refusai was very far from being "wholly unreason- 
able." To hâve allowed the amendment would hâve been to sub- 
stitute an entirely new cause of action in the place of the one sued 
upon. And this, too, in an action against guarantors, whose writ- 
ten contract of guaranty refers solely to the agreement originally 
declared upon, incorporating it into the contract of guaranty with 
no modification in its terms, and who were brought into court 
to answer for default only as to the particular form of agreement 
to whlch their contract referred. 

The judgment of the circuit court is afarmed. 



MITCHELL V. MARKEE. 

(Circuit Court of Appeals, Sixth Circuit. May 8, 1894.) 

No. 144. 

1. Appbal— Objections to Evidence. 

An objection to évidence, to be available on writ of error, must be 
spécifie, and dlstinctly Indicate the grounds upon which the objection 
is made. 
d. Opération op Passengeb Elevatoks— Degbee of Cake Required. 

A carrier by elevator is not an Insurer of the safety of his passengere, 
but is requlred to exercise the highest degree of care, as in the case of 
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a carrier by rallway or.stagecoach; and therefore held not error to charge in 
thè llght b£ the partlctilar case, and In connection witli the context, that 
reasbnable eare to prevent Injury to passengers upon an elevator was 
"the highest degree of care consistent with the possibility of Injury." 54 
Fed. 637, afiarmed. 
8. Same. 

The rule that a carrier of passengers must exercise the highest degree 
of care, whether carried in an elevator or a rallway, Includes the control 
and management of the means of transportation, and is not restricted 
to the vehlcle and machinery. 

4. Samb. . 

It is the duty of oné operating an elevator to give passengers reason- 
able opportunity to obtain a balance npon entering the car, before a rapid 
and sudden upward movement is begun, having a tendency to disturb the 
equilibrium of one yet in motion; and therefore àeld not error to charge, 
in sueh Case, that "it is the duty of the elevator man to see that ail his 
passengers are on, and to give them sufflcient tlme to adjust themselves." 

5. Samb. '• 

Error alleged as to the charge of a court will not be considered by the 
circuit court of appeals for the stxth circuit (rule 11), where the assign- 
ment of errors does not set out the part referred to in totidem verbis. 

In Error to the Circuit Court of the United States for the 
Southern District of Ohio. 

This was an action by Elijah M. Marker agaînst Eobert Mitchell 
to recover damages for personal injuries. There was a verdict 
for plaintifl in the circuit court, and afterwards a motion for a 
new trial was denied. 54 Fed. 637. Défendant sued out this 
writ of error. 

C. D. Kobertson and Charles T, Grève, for plaintifE in error. 
W. H. Jackson and Théo. HaUam, for défendant in error. 

Before LUETON, Circuit Judge, and EICKS, District Judge. 

LUKTON, Circuit Judge. This was an action for personal injuries 
sustained by appellee while being carried in a passenger elevator in 
an ofQce building in the city of Cincinnati, Ohio, owned by the appel- 
lant. There was a jury, and a verdict for the appellee. The bill of 
exceptions is very meager, and was prepared chiefly with a view of 
presenting certain questions of law arising upon the charge of the 
court. There is, however, one error assigned upon the ruling as to the 
admission of évidence. To understand that assignment, and its bear- 
ing upon the other assignments which relate to the charge, we 
set out so much of the bill of exceptions as relates to the évi- 
dence submitted. It is as foUows: 

"The plaintilï, to maintain the issue on his part, offered testimony tending 
to prove the allégations of the pétition, to wit, to prove that the servant 
of the defendàût, while in the Une of his eniployment, for hlre, operating 
a passenger elevator in the Mitchell building, in Cincinnati, belonging to 
said défendant, was négligent in sueh a degree and manner as to injure the 
plalntiff, who was lawfully entering sald elevator; and, in the course of said 
testimony for plalntiff, counsel for plaintiff asked the foilowlng question, 
which was objeeted to by coimsel for défendant, but said objection was over- 
ruled by the court, to which exception was then and there talien by counsel 
for défendant, and the question was answered as herein set forth, to wit: 
'Q. You say that you frequently spoke to this man about the rate of speed 
at which be was running the elevator? A. Yes, sir; time and again' (the 



MITCHELL V. MAEKEE. 141 

mail referred to belng the man whose alleged négligence In operating said 
elevator at the time of the accident Is the cause of complaint herein). That 
thereupon plaintif? rested, and thereupon. défendant offered testimony tending 
to contradict the évidence of plaintiff, and to prove the allégations of the 
answer, to wit, that there was no négligence on the part of the défendant, 
causlng said accident, and thereupon défendant rested; and thereupon plain- 
tilï ofCered évidence tending to rebut the évidence of the défendant; and this 
was ail the évidence offered by either party to the cause." 

The flrst error assigned is as follows: 

"(1) The court erred in allowing the asking of the following question of 
plaintiff: 'You say that you frequently spoke to this man about the rate of 
speed at vyhich he was running the elevator?' (the man referred to being the 
elevator man, whose alleged négligence in operating the elevator is the cause 
of complaint herein),— and in allowing said question to be answered, as fol- 
lows, to wit: 'ïes, sir; time and again." The counsel for the défendant then 
and there excepting." 

This assignment is bad. The ground of objection was not stated 
in the court below. The exception was a gênerai one. The ground 
now assigned is that "the question was an improper one, as it tended 
to establish a habit of négligence on the part of defendant's agent, 
while the point at issue in this case was not the négligence of 
défendant in employing a careless servant, but the négligence of 
that servant at the time of the accident." What waa said about 
the speed of the elevator man is not shown. We are left to specu- 
late and conjecture as to whether it was a warning that his speed 
was dangerous, or a commendation as to his régulation of the 
speed, or a complaint that his speed was too slow. The cases 
are numerous which hold that, to avail on writ of error, an 
objection to évidence must be spécifie, and distinctly indicate the 
grounds upon which the objection is made. Noonan v. Mining 
Co., 121 U. S. 400, 7 Sup. Ct 911; Patrick v. Graham, 132 U. 
S. 627, 10 Sup. et. 194. Aside f rom this, it is impossible for 
this court to assume that the court was in error in excluding the 
testimony now complained of; for its character is not sufiScientlj 
évident, and its bearing upon the issues by no means plain, in 
View of the meagerness of the bill of exceptions. 

The second error is that the court erred in charging the jury 
as follows: 

"It follows that reasonable care, imder those circumstances, is a high de- 
gree of care,— the highest degree of care consistent with the possibility of 
injury." 

This sentence is the last of a paragraph concerning the degree 
of care required in the opération of an elevator. That paragraph 
is as follows: 

"Mr. Marker seeks to recover damages from Mr. Mitchell, on the ground 
that he suffered an injiu-y because of Mitchell's négligence. MitcheU Is the 
owner of a building on Fourth street, In which there is an elevator. The 
elevator is put In there for the purpose of accommodating those who wlsh 
to go to ofaces of Mitchell's tenants; and MitcheU owes a duty, therefore, 
to those who take that elevator for that lawful purpose, to see that he uses 
every reasonable means that carriage on the elevator shall not injure those 
who use it. Now, every reasonable means are those means which a man 
of ordinary, careful prudence would use under the circumstances. When a 
man steps upon an elevator of this character, he places himseif under the 
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control of another; and It folio ws that reasonable care, under those clrcum- 
StaidiceS, Is.a hlgh degree of care,— the highest degree of care consistent wltb 
the posslbllrty of injury." 

Particular objection is made to the expression, "consistent 
with, the possibility of injury." Appellaiit's counsel argue that 
the jury were thereby given to understand that the owner of an 
elevator was "practically an insurer;'' that "consistent with the 
possibility of injury" "means just allowing for such a possibility." 
Tliis is a strained and unnatural interprétation. The sentence 
must bç read with its context, and in the light of the particular 
action being tried. The expression, "consistent with the possibility 
of injury," is not the happiest which might hâve been chosen. It 
is plain, howeter, that the court was not misunderstood, when we 
consider the subject-matter of the suit, the dangers incident to 
vertical carriage, the helplessness of a passenger so carried, and 
the serions conséquences to ensue from even slight négligence. 
The obvions meaning of thè court, when the objectionable sen- 
tence is réad in the light of the particular case on trial, and in 
connection with the context, was, that reasonable care, under such 
circumstances, would be a high degree of care, the highest degree 
of care bieing only such as would be commensurate with, or pro- 
portionate to, the possibility of injury to one so entirely dépendent 
upon the caution and skill of another, and the soundness of the 
machinery used for his transportation. To say to a jury that 
the law requires that the degree of care to be exercised must 
be such as is "consistent with the possibility of injury" is only 
to say that the care must be commensurate with, or in proportion 
to, the possibility of injury presented by the particular situation. 
There was nothing in the pai*agraph excepted to which would 
justify an inference that a carrier by elevator was an insurer of 
the safety of his passengers. Assuming that the charge meant 
what we understand it to mean, and that the jury would not be 
justified in putting any other meaning upon it, we think the 
principle of law stated was both wholesome and sound. 

We see no distinction in principle between the degree of care 
required from a carrier of passengers horizontally, by means of 
railway cars or stagecoaches, and one who carries them vertically, 
by means of a passenger elevator. The degree of care required 
from carriers by railway or stagecoach is the highest degree. 
Neither is an insurer, but, in regard to each, care short of the 
highest degree becomes, not ordinary care, but absolute négli- 
gence. Speaking of the degree of care required from a railroad 
Company, the suprême court,- in Pennsylvania Co. v. Koy, 102 U. 
S. 458, said: 

"He is responsible for Injuries recelved by passengers In the course of thelr- 
transportation which might hâve been avolded or guarded against by the 
exercise upon his part of extraordinary vigilance, alded by the highest SklU, 
and thls caution and vigilance muet neCessarily be extended to ail the agen- 
cies or means employed by the carrier in the transportation of the passenger." 

See, also, Coasting Co. v. Toison, 139 U. S. 551, 11 Sup. Ct 653;. 
Gleeson v. Railroad Co., 140 U. S. 435, 11 Sup. Ct. 859. 
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In Stokes v. Saltonstall, 13 Pet 181, the same measure of care 
was required f rom the owner of a stagecoach. 

The suggestion that this rule applies only to the vehicle or 
machinery is not sound. There is no distinction between the duty 
in regard to vehicle and machinery and track and that required 
in the control and management of the means of transportation. 
In the last case cited the suprême court approved a charge in 
which the degree of care required from a driver of a stagecoach 
was laid down as the "utmost prudence and caution." The rule 
in regard to carriers of passengers has been well stated by Judge 
Cooley in his very able work on Torts. He says: 

"Such carrier only tmdertakes that he wlU carry them without négligence 
or fault. But as there are committed to his charge, for the time, the lives 
or safety of persons of ail âges, and of ail degrees of ability for self -protec- 
tion, and as the sllghtest failure In watchfulness may be destructive of life 
and llmb, it is reasonable to reqnire of him the most perfect care of prudent 
and cautions men; and his undertaking as to his passengers goes to this 
estent: that, as far as human foresight and care can reasonably go, he will 
transport them safely. He is not liable if injuries happen from sheer acci- 
dent or misfortune, where there is no négligence or fault, or where no want 
of caution, foresight, or judgment would prevent the injury. But he is liable 
for the smaJlest négligence in himself or his servants." Cooley, Torts (2d 
Ed.) 768, 769. 

The case of Treadwell v. Whittier, reported in 80 Cal. 574, and 
22 Pac. 266, is directly in point The question there presented was 
the degree of care required from one operating a passenger ele- 
vator. After considering and stating the rule required from 
carriers by railway and coach, the California court said : 

"The same responsibUity must attach to one controlling and running an 
elevator. Persons who sire llfted by elevators are subjected to great rlsk to 
life and limb. TÎiey are hoisted vertically, and are unable, in case of the 
breaking of machinery, to help themselves. The person running such ele- 
vator mnst be held to undertake to raise such persons safely, as far as 
human care and foresight will go. The law holds him to the utmost care 
and diligence of every cautlous person, and responslble for the sllghtest neg- 
iect.' Such respousiblllty attaches to ail persons engaged in employments 
where human belngs submit their bodies to their control by which thelr 
lives or limbs are put at hazard, or where such employment is attended 
with danger to life or limb. The utmost care and diligence must be used 
by persons engaged in such employments to avoid injury to those they carry. 
The care and diligence required is proportloned to the danger to the persons 
-carried. In proportion to the degree of danger to others must be the care 
and diligence to be exerclsed. Where the danger is great, the utmost care 
and diligence must be employed. In such cases the law requires extraordl- 
nary care and diligence. We know of no employment where the law should 
demand a hlgher degree of care and diligence than In the case of the persons 
uslng and running elevators for lifting human beings from one level to an- 
other. ■ The danger of those being ralsed Is great. When persons are Injured 
by the glving way of the machinery, the hurt is always serions,— frequently 
fatal; and the law should, and does, blnd persons so engaged to the highest 
degree of care practicalble tmder the clrcumstances. It would be injustice 
and cruelty to the public, In courts, to abate in any degree from this high 
degree of care. The aged, the helpless, and the Infirm are daily using thèse 
elevators. The owners make profit by thèse elevators, or use them for the 
profit they bring to them. The cruelty from a careless use of such contriv- 
ances is likely to fall on the weakest of the community. AU, including the 
strongest, are without the means of self-protection upon the breaking down 
of the machinery. The law therefore throwa aroimd such persons its pro- 
tection, by requiring the highest care and diligence." 
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The case of Goodsell t. Taylor, 41 Minn. 207, 42 N. W. 873, is 
a like case, and thé mie applicable to carriers by railway is 
there applied to carriers by passenger elevators. 

Tbe tfiird assignment of error is as to so mnch of the charge 
as held ît to be "the duty of the elevator man to see that ail 
his passengers are on, and to give them suffleient time to adjnst 
themselves." The pétition charged that as the plaintiflf — 

"Was çntering the car o( the elevator In said building, to be carried to the 
fifth floor thereof, while he waa In' tlïe act of entering said car, and 
before he was allowed the proper time to safely balance or adjnst himself 
therein, the agent or servant having charge of the running of said elevator 
negligently and carelessly caused the same to be suddenly started, with gieat, 
unusual, and dangerous speed and violence, and negligently falled to guard 
the dpor or entrance to the car of saîd elevator, * • * by reason of which 
négligent acts and omission of defendant's agent or servant, and aiso by 
reason of the imsafe construction of ëaid elevator, the plaintifC was thrown 
vioIen,tly from his feet, and was caught between the cage of said elevator 
and a projection of the floor abovç, and sustained serions and permanent 
injuries," etc. 

Upoû this allégation the court said: 

"Now, It is charged in this pétition that Bartholomew failed in three re- 
spects: B'irst, that he started the elevator too quickly; and by that I don't 
refer to the starting of the elevator by jerks, but I mean that he didn't wait 
long enough, until Marker should hâve time to adjust himself to the quick, 
upward motion. Of course, it is the duty of the elevator man to see that 
ail his passengers are on, and to give them suffleient time to adjust them- 
selves. Whether that was done in this case, it is for you to say. If he did 
not do that, ajad if, by reason of starting too quick, the accident occurred, 
Mr. Mitchell is liable." ' 

We tbink there was no error in this, as applied to the issue 
to which it related. It was clearly the duty of the engineer 
operating the elevator to give passengers reasonable opportunity 
to obtain a balance upon entering the car, before a rapid and 
sudden up'ward movement is begùn, having a tendency to disturb 
the equilibrium of one yet in motion. 

The fourth and last error assigned is in thèse words: "The 
court erred in charging the jury with référence to the duty of the 
elevator man in extending his arm." The language of the assign- 
ment is precisely the language in which the exception was taken. 
Looking to the pétition, we iind that it alleged that the door 
or entrance to the car was unguarded, and that plaintiff fell out 
this door, aind tvas jammed between the elevator and the shaft. 
Looking to the charge, we find that the court commented upon 
the issue thus presented, and the testimony relating to the issue, 
and submitted to the jury the question as to whether, under the 
circumstanceS, reasonable prudence would hâve required the ele- 
vator man tOi hâve extended his arm in guch way as to prevent one 
losing his balance from falling out the door. The facts relating 
to this issue are ■ not included in thé bill of exceptions; and we 
cannot say whether there was or was not évidence justifying the 
submission of this question to the jury. Certainly, we cannot, on 
this record, say that it was error in the trial court to hâve so 
iustructed the; jury. But a fatal objection to this assignment is 
that it does nôt set out the part of the charge ref erred to. Eule 
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11 requires that, "when the error àlleged is to the charge of tlie 
court, the assignment of errors shall set eut the part referred to 
totidem verMs, whether it be in instructions given or in instruc- 
tions refused." 

Counsel, in brief, hare complained of other parts of the charge. 
But as no exception was taken on the trial, and no error has been 
assigned as required by the rule cited above, we cannot consider 
them. 

The judgment must be aiHrmed. 



SHIPMAN V. SALTSBURG COAL 00. 

(Circuit Court of Appeals, Tliird Circuit June 15, 1894.) 

Sale — Apportionmbnt of Delitekies. 

A contract for ttie sale of the entire output of certain coal mines, at 
priées payable in monthly InstaUments, for the coal at the mines, the 
buyer agreelng to ship and pay for at least a certain quantity per annum, 
provided so much is fumished him, cannot be construed, because of cir- 
cumstances existing when it was made, to require him to take the coal 
monthly, in such quantities as to keep the seller's works and workmen 
reasonably employed, as they had customarily been and were at the time 
of the contract, thus Imposing on him a distinct and unexpressed obliga- 
tion. 

In Error to the Circuit Court of the United States for the Eastera 
District of Pennsylvania. 

This was an action by 0. W. Shipman against the Saltsburg Coal 
Company, for damages for breach of contract. On the trial in the 
circuit court the jury found for défendant, and judgment for défend- 
ant was entered on the verdict. Plaintiff brought error. 

E. L. Ashhurst and S. S. HoUingsworth, for plaintiff in error. 
Wm. M. Stewart, Jr., and George L. Crawford, for défendant in 
error. 

Before ACHESON, Circuit Judge, and WALES and GREEN, Dis- 
trict Judges. 

ACHESON, Circuit Judge. This was an action brought by O. W. 
Shipman against the Saltsburg Coal Company for the breach of a 
written agreement between thèse parties, dated September 30, 1889, 
the material provisions of which are thèse: 

"That the said the Saltsburg Coal Company agrées to sell, and the sald 
O. W. Shipman agrées to purchase, the entire output of the Booster and Fair- 
bank coal mines, except as hereinafter provided, for a period of flve years, 
beginnlng from the first day of January, A. D. 1890, at the foUowing priées, 
payable in monthly installments, on or before the twelfth day of each and 
every month during the term." 

After specifying the priées, the paper provides: 

"The above priées to be pald for the coal free on board at the mines, and 
al] freights on shipments to be pald by the sald O. W. Shipman." 

V.62f.no.3— 10 
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Hère follôws a clause «xcepting coal to supply local demand, and 
»a provieion for an advance in the specified priées in the event 
of an increase in tlie cost of mining. The paper then proceeds as 
foUows: 

"Ana thie said O. W. Shipman coVenants and agrées to ship and pay for 
■at least two hundred tbousaud tons o£ coal par annum, provided that so 
mueh is furnlshed him, and the shipment of the same is not prevented by 
storms, strlk.es, or railroad complications over whicli he has no control. In 
case default be made by either party In any of the covenants of this con- 
tract for a period of thirty days, the other party shall hâve the option, upon 
givlng a ten-days written notice thereof, to cancel this agreement, and hold 
the other party llable for ail damages caused by reason of such failure to 
comply wlth the covenants herein contained." 

Shipment of coal began January 1, 1890, and ceased August 13, 
1891, the défendant company having given notice on the latter date 
that it cqnçeled the agreement because of the alleged default of the 
plaintiff. During the yéar 1890 the shipments of coal under the 
contract amounted to 220,731 tons, in unequal monthly quantities; 
the highést monthly shipment béing 21,725 tons, and the lowest 
14,830 tons.' In the year 1891 the shipments in the month of January 
vfere 17,942 tons; in February, 11,919 tons; in March, 19,431 tons; in 
April, 10;775 tons; and in May, 10,744 tons. In June the shipments 
fellto 8,319 tpns, and in July to 8,010 tons. In August the plaintiff 
«hippçd 5,^70 tons. To thèse shipments in the year, 1891, however, 
is to be added the item of 11,310 tons of "tipple coal," so that the 
total amount taken by the plaintiff in 1891, up to the termination of 
the coitMct by the act bf the défendant, was 103,720 tons. The un- 
varying course of dealings between the parties,, under the contract, 
was for tbe plaintiff to give the défendant orders for coal, and the 
coal wàs inined by the défendant when and as thèse orders were re- 
<;eived. ït does not appear that the défendant, in any instance, 
mined coal, and tendered it to the plaintiff, or notifled him to ship 
it. After the Ist day of April, 1891, the défendant complained 
«f the falling off in the plaintiff 's shipments, and repeatedly asked 
him to increase his orders. On August 13, 1891, the défendant 
served upon the plaintiff a written notice, addressed to him, and 
signed by the président of the coal company, of which the folio wing 
is a copy: 

"You are hereby notifled by the Saltsburg Coal Company that, under the 
terma of yotir written agreement with sald company, you hâve failed to com- 
ply wlth the same by shipplng and paylng for at least two hiindred thousand 
tons o£ coal per annum, together wlth other matters connected wlth sald 
agreement You are also notifled that more than thirty days hâve explred 
since you hâve failed and refused to comply with sald contract; and, In ac- 
cordance wlth its terms, the sald company hereby further notifies you that 
■at the expiration of ten days from this date, that said company, under its op- 
tion, cancels the agreement between you and sald company, and that sald 
company wlU hold you responsible for ail damages caused by reason of said 
failure." 

The défendant declined to fumish any coal under the contract 
subsequently. The alleged reason (and it would seem, from the évi- 
dence, the true reason) for the falling off in the plaintiff's shipments 
was an excessive increase in the freight rate on this coal (an addi- 
tional charge of 40 cents a ton), which the Pcnnsylvania Railroad 
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Company imposed in the spring of 1891. That company operated 
the only railway Connecting witli tiiese mines, and tliis advance in 
freight cliarges seriously interfered with. the plaintiff's establislied 
trade. There was uncontradicted évidence to show that the défend- 
ant company, with its then facilities, could mine over 300,000 tons 
of coal a year. In the court below the défendant toolc the position 
that the plaintiff was bound to talœ 200,000 tons of coal per annum, 
in equal monthly quantifies. But the court declined — and, we 
think, rightly — so to constrae the contract. The court hère said: 

"The demand for coal on the plaintiff, who was selling, miglit be greater 
during one month, or one season, than another; and in the absence of any 
language requiring him to take an equal amount each month it would be un- 
reasonable to suppose that he was intended to do so." 

The court, however, added that it — 

"Would be equaUy, if not more, unreasonable to conclude that he was In- 
tended to take, if he saw fit, only a nominal amount for one month, or for 
several months, in compliance with the mère letter of the contract, and thus 
leave the défendant without employment for its men or its works during 
this period, and force it to the serious disadvantage of furnishing the balance 
of the usual output of 200,000 tons during the limited period of the year left." 

The court said that the paper was to be read in the light of the 
circumstances surrounding the parties at the time it was executed, 
which circumstances, it was stated, were — 

"That the plaintiff was purchasing the coal to sell again, as he could obtain 
purchasers; that the défendant, ,the coal company, was opéra ting mines 
which produced, as then and previously worked, about 200,000 tons per an- 
num, and that there was no provision on the premises for storing coal; that 
the practice was at the time of the contract, and had been, to take it from 
the mines, and load it on cars as mined, which cars the railroad company 
would not permit to remain standing upon its tracks longer than was neces- 
sary to make up trains and get them away after being loaded; and that the 
plaintiff, or his agent who negotiated the contract, was familiar with the 
mines, understood their situation, and the extent of their output." 

The learned judge gave the jury the following instructions, which 
are assigned for error: 

"I therefore charge you that It was the plaintiff's duty to take the coal 
monthly, in such quantities as was sufflcient to keep the defendant's works 
and workinen reasonably employed, as they had customarily been, and were 
at the time of the contract, and as would hâve enabled the défendant to fur- 
nish, and the plaintiff to take and pay for, the 200,000 tons during the year. 
* * * Now, the question of fact for your détermination Is whether or not 
the plaintiff did, diu-Ing the months of June, July, and August, take as much 
coal as I hâve already said it wâs his duty to accept. Did he take as much 
as was necessary to keep the defendant's works and workmen reasonably 
employed, according to its usual eustom, and as was necessary to enable 
the défendant, without unreasonable crowding or increased expenditure, to 
furnish, and the plaintiff to accept, the balance necessary to make up 200,000 
tons wlthin the year? You hâve heard the évidence about the closing of one 
ofthe mines, and the idleness and diseharge of men, or their withdrawal, 
from the other mine. If this is true, and if such closing of one of the mines, 
and idleness, discharge, or withdrawal of men from the other, resulted, alone 
and directly, from the plaintiff's failure to take more coal than he did dutrlng 
the period referred to, and if this contracting of the work was an unusuat 
occurrence in the prosecution of the defendant's business, it would seem ta 
foUow, necessarlly, that the plaintiff failed in his duty, and that the de- 
fendant was justified in annulllng the contract" 
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Wè are tinable to concur in thé views éxpressed in thèse instruc- 
tions.. The written agreement contains no provision requiring Sliip- 
man to take the coal in such monthly quantities as may be suflficient 
to keep the coal company's works and workmen reasonably em- 
ployed, as they had customarily been, and were at the time the con- 
tract was made, and we flnd no warrant for importing into the 
contr^ct such an undertaking. If the parties had intended this to 
be the nieasure of Shipman's duty, nothing was easier than to say so. 
The absence from the paper of such a provision is a conclusive 
reason against the interpolation thereof by judicial interprétation. 
It will be perceived that the coal company was under no corrélative 
obligation. It did not covenant to keep its mires or workmen em- 
ployed as they were at the date of the agreement, or as they had 
customarily been employed. Nor, indeed, did it covenant to keep 
them employed at ail. Had the company seen fit to suspend mining, 
it would not hâve violated its engagement with the plaintiff. What 
the plaintiff expressly stipulated to do was "to ship and pay for at 
least two hundred thousand tons of coal per annum," provided so 
much was furnished him. To hold that he also bound himself to take 
the coal in reasonably apportioned monthly quantities, so as to keep 
the defendant's mines in constant opération, as they were at the 
date of the contract, and had been previously, is to impose upon him 
a distinct and unexpressed obligation. Nor is there any covenant 
on his pai^t froni which any such implication can properly arise. 
In Maryland r. Eailroad Co., 22 Wall. 105, 113, the suprême court of 
the United States declared: 

"Ordinarily, a référence to what are called 'surroundlng circumstances' 
Is allowed, for the purpose of ascertaining the subject-matter of a contract, 
or for an explânation of the terms iised,— not for the purpose of adding a 
new and distinct undertaking." 

And in Brawley v. U. S., 96 U. S. 168, 173, we flnd the rule thus 
laid down: 

"Previous and contemporary transactions and facts may be very properly 
taken Into considération to asceitain the subject-matter of a contract, and 
the sensé in which the parties may hâve used parti cular terms, but not to 
alter or modify the plain language which they hâve used." 

In the former of thèse cited cases, Mr. Justice Strong, speaking 
for the court, quotes with approval, as based on "sound reason," the 
remarks of Lord Denman, who, delivering the judgment of the 
queen's bench in Aspdin v. Austin, 5 Adpl. & El. (N. S.) 671, said : 

"Where parties hâve entered into written engagements, with express stip- 
ulations, It Î8 manifestly not désirable to extend them by any Implications. 
The presumption is that, having éxpressed some, they éxpressed ail the con- 
ditions by which they intended to be bound ùnder that instrument It is pos^ 
sible that eaCh party to the présent Instrument may hâve contracted on the 
supposition that the business would in fact be carried on, and the service in 
fact continued, during the three years, ànd yet neither party mlght hâve been 
willing to, .bind themselves to that efCect; and it is one thing for the court 
to efCectuate thé intention of the parties to the extent to which they may 
hâve, even Imperfectly, éxpressed themselves, and another to add to the 
Instrument ail such covenahts as, upon a full considération, the court may 
deem attiiig for completing the intention of the parties, but which they, 
either purposely or unintehtlonally, hâve omitted. ïhe former is but the ap- 
plication of a rule of construction to that which is written. The latter adds 
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to the obligation by which the parties hâve bound themselves, and Is, of 
course, quite unauthorlzed, as well as liable to great practical injustice In 
the application." 

Thèse observations, hère so pertinent, commend themselves to 
our judgment. Applying, then, to this case, the principles sanc- 
tioned by the foregoing authorities, we are constrained to hold that 
the above-quoted instructions, of which complaint is hère made, were 
iinwarranted and erroneous. 

To the suggestion that during the first year the contract was in 
force the defendant's mines were Icept running without any serions 
interruption, it is enough to say that no determining effect is to be 
given to that fact, the language of the plaintifl's stipulation being 
clear. The judgment of the circuit court is reversed, and the case 
is remanded for a new trial. 



HERRMAN v. UNITED STATES. 

(Circuit Court, S. D. New York. June 29, 1894.) 

C0STOMS DoTiES— Plate Glass Silterbd and Bevelbd. 

Certain cast pollshed plate glass, silvered and beveled, from which 
looking glasses are made, hdd dutiable at 6 cents a square foot, and also 
to an addltional duty of 10 per cent, ad valorem, under paragraphs 116 
and 118 of the tarifî act of October 1, 1890, and not dutiable under para- 
graph 116 only, as "looking glass plates." 

Appeal by Importer from Décision of Board of United States 
Oeneral Appraisers. Décision affirmed. 

The collector of customs assessed duty upon this merchandise, imported by 
H. Herrman in March, 1891, under the foUowing paragraphs of the act of 
October 1, 1890: 

"Par. 116. Cast polished plate glass, silvered, and looking glass plates not 
exceeding sixteen by twenty-four inches square, six cents per square foot; 
above that, and not exceeding twenty-four by thirty inches square, ten cents 
per square foot; above that, and not exceeding twenty-fom- by sixty inches 
square, thlrty-five cents per square foot; ail above tbat, sixty cents per 
square foot." 

"Par. 118. Cast polished plate glass, silvered or unsilvered, and cylinder, 
crown, or common window glass, when ground, obscured, frosted, sanded, 
enameled, beveled, etched, embossed, engraved, stained, colored or otherwise 
omamented or decorated, shall be subject to a duty of ten per cent ad 
valorem in addition to the rates otherwise chargeable thereon." 

The clalm of the importer was that it was dutiable only under paragraph 
116; , that it was shaped and used for making looking glasses, and was spe- 
cifically covered by the term "looking glass plates" in paragraph 116. The 
board of United States gênerai appraisers affirmed the décision of the col- 
lector. 

Curie, Smith & Mackie, for importer. 
Henry C. Platt, U. S. Atty. 

TOWNSEND, District Judge. Certain plate glass was classîfied 
for duty under paragraph 116 of the tariff act of 1890. To this classi- 
fication no objection is made. But it was also classifled, under para- 
graph 118 of said act, as "cast polished plate glass sUvered and bev- 
eled." The importer protests against this classification, on the 
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ground that, while pamgraph 116 in terms coTers looking-glass plates,, 
p^ragraph 118 does ûot refër to them. The évidence shows that_the 
glasses in question are used for making looking glasses. It is not 
denied that they are "cast polished plate glass," and there is no 
évidence that such glasses are commercially known as "looking 
glaès plates." As congfess has recognized "looking glass plates" 
as di-stinct from "cast polished plate glass silvered," and as the ar- 
ticles in question are clearly embraced within the latter class, the 
deéisioû of the board of gênerai appraisers is affirmed. 



In re IRWIN et al. 
(Circuit Court, S. D. New York. June 22, 1894.) 

1. CusTOMS DcTiEs— Bauxite— Alumina. 

ïhe white powder known to the trade as "refined bauxite," whicli is 
manufactured from bauxite by removlng from the crude ore the Impuri- 
tles of iron, silica, and titanlc acid, is not bauxite, within the meaning 
of paragraph 501 of the free llst of the tariff of October 1, 1890. 

2. Same. 

The white powder known to the trade as "reflned bauxite" or "hydrate 
of alumina" is made by heating in a furnaee a mixture of crude bauxite, 
ground fine, and soda ash, until the carbonic acid of the latter is expelled. 
The nilxture is then cooled and treated with water, which dissolves the 
resulting alunnihate of soda, leavlng behind the silica, iron, and titanlc acid 
Of the bauxite; and the solution is treated with gaseous carbonic acid, 
which converts the soda into a carbonate, and allows the précipitation of 
the alumina. From this preclpitate, when washed and drled, results the 
powder In question. Hdi, that this is alumina, within the meaning of 
pâràgràiph 9 of the tariff act of October 1, 1890, and is dutiable as such 
at six-tenths of a cent a pound. 

This was a protest by Thomas Irwin & Sons, before the United 
Rtatea board of gênerai appraisers, agalnst the décision of the co' 
lector as to thé rate of duty to be paid on certain imported merchan- 
dise. The board sustained the contention of the importer, and the 
coUector appeals. 

James T. Van Eensselâer, Asst. U. S. Atty., for collector. 
Stephen G. Cilarke and Henry A, Wyman, for importers. 

COXE, District Judge. The collector classified the merchandise 
in question under paragraph 9 of the act of October 1, 1890, which 
is as foUows: 

"Alumina, alum, alum cake, patent alum, sulphate of alumina, and alu- 
mlnous cake, and alum in crystals or ground, six-tenths of one cent per 
pound," 

The importers protested, insisting that it should hâve been ad- 
mitted free under paragraph 501 of the free list as "Bauxite, or 
beauxite." The board found the foUowing facts: 

"First. The merchandise under considération Is a white minerai powder, 
resembling pulrwlzed alum In appearance. Second. It Is, chemically consld- 
ered, hydrate of alumina, or alumina and water combined. Third. It is 
known and dealt with In trade under the naine of "refinèd bauxite,' and dif- 
féra from crude bauxite only in the fact that it has gone through a process 
of manufacture by which the impurities of iron and silica hâve been mechan- 
ically removed from the crude article. Fourth. It is used for the same pur-- 
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pose as the crude bauxite, namely, for ttie manufacture of alum or aluml- 
nous product, such as the sulphate of alumina or alum cake. Fifth. We fur- 
ther flnd that the article Is reJlned bauxite, which is notliing more tlian crude 
bauxite, with tlie Impurities of iron and sllica removed, witliout affecting 
tlie Chemical composition of the article or its chief utility. There are sam- 
ples of this minerai found in nature which are about as free from Impurities 
as the refined article, and a trihydrate may be reduced through the appli- 
cation to a dihydrate by an expulsion of an équivalent of water." 

The protests were sustained and the décision of the collecter was 
reversed. Subsequently the coUector took additioual testimony 
in this court. The question then. is, is the imported merchandise 
bauxite? 

The testimony seems very clear that the word bauxite means, 
and prior to October 1, 1890, meant, when used commercially, the 
crude minerai, and the weight of testimony is to the efîect that it 
meant only that. The word bauxite alone would not describe the 
imported merchandise. That word alone, when used in trade, in- 
dicated the crude ore, which, when taken from the mine, resembles 
lumps of coarse earth or clay, and contains iron, silica, titanic acid, 
besides other substances. When business men spoke of bauxite 
they meant this substance, and not the manufactured white powder 
free from iron, sand and titanic acid. No business man would hâve 
thought of Ming an order for bauxite with the imported article. 

Again, taking into considération the testimony in this court, it 
is thought that the proposition that the article in question is not 
bauxite when considered from a chemical point of view is also sus- 
tained by a prefionderance of testimony. The article imported is 
Icnown as "hydrate of alumina" or pure alumina. Its analysis is 
as follows: 

Aluminium oxide, Al20g, 

Silica, SiOa, 

Carbonate of soda, 

Water, balance, 

The processes, called the "wet" and "dry," by which it îs manu- 
factured are very complicated, requiring chemical knowledge and 
skill. When the latter process is used the crude ore is ground very 
fine, and, generally, it is bolted. It is then mixed with, at least, a 
small quantity in weight of soda ash, and the mixture is put in a 
furnace and heated to a bright red beat until ail the carbonic acid 
of the soda ash is expeUed. When this stage is reached it is with- 
drawn from the furnace and left to cool. After cooling it is put in 
a leaching apparatus and treated with water, which will dissolve 
the alumina in it as an aluminate of soda, and leave behind the 
greater part of the silica, aU of the iron and ail of the titanic acid. 
The mixture, then in liquid form, is plaeed in large cylinders with 
paddles in them to keep it in motion, The gaseous carbonic acid is 
introduced into this liquid through a pipe, and when the soda is 
converted into a carbonate of soda, ail of the alumina wiU fall out 
as a powder in a wet state. The carbonate of soda is withdrawn, 
the powder is washed several times and drled, and the resuit is the 
hydrate of alumina in question, The original water of combination 
ia entirely exi)elled by the roasting process and a new water of com- 
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bination added. The product is a new chemical combination from 
WMcîi the silica of the crude bauxite bas been nearly expelled, tbe 
ferrous oxides and titanic acid entirely expelled and 3.60 per cent. 
of carbonate of soda added. The product of this elaborate process 
ia worth eight or nine times as mnch as the crude bauxite. To 
refer to the manufactured article as being either chemically or com- 
mercially the same as the coarse clay from which it is made is an 
inaceurate use of language. As well might one allude to flour or 
bread as being the same thing as wheat because they are made of 
wheat. Bauxite is the name used to designate the ore as it cornes 
from the mine. This is conceded on ail hands. That it means any- 
thing else is doubtful; that it includes such a product as the hydrate 
of alumina in question is disproved by a prépondérance of eTidence. 
It must be assumed that congress used the word in its commercial 
sensé as it was known in the market, as it was understood in trade 
by importers and large dealers, at the date of the tariff act. When this 
meaning is ascertained it must control without regard to the scientiflc 
désignation of the article, the material of which it is made or the 
use to which it may be put. Twine Ck). v. Worthington, 141 U. S. 
468, 12 Sup. et. 55; Arthur's Ex'rs v. Butterfleld, 125 U. S. 70, 75, 
8 Sup. et 714; Robertson t. Salomon, 130 U. S. 412, 9 Sup. et. 559. 
It is not important to consider how it was known in the laboratory, 
but even if its chemical nomenclature should be considered it would 
not, as before stated, aid the importers. 

The court is of the opinion that the new évidence establishes the 
foUowing propositions with sufflcient cleamess: First The mer- 
chandise in question has never been known as bauxite commer- 
ciaUy, chemically or in common parlance. It is not bauxite. Sec- 
ond. It is a manufactured article, the product of an elaborate and 
difficult process which radically changes its nature so that it has 
lost ail but one of the ingrédients foand in the original ore and has 
added an ingrédient never found there. In short, it is changed 
into a new and différent article having a distinctive name, char- 
acter and use, Hartranft v. Weigmann, 121 U. S. 609, 7 Sup. et. 
1240; U. S. V. Semmer, 41 Fed. 324; Erhardt v. Hahn, 5 e. e. A. 99, 
55 Fed. 273. If additional argument were needed to sustain this 
view of the législative intent, it wUl be found by a comparison of 
the imported merchandise with the articles mentioned in para- 
graph 9. Thèse articles may ail be produced from the minerai 
bauxite. Many of them are much nearer to crude bauxite than the 
imported: hydrate of alumina. Can it be that congress intended to 
levy a duty on "ahmiinôus cake" and permit the merchandise hère 
involved to enter duty free? Aluminous cake is the crude minerai 
simply treated with acid. It contains ail the undesirable in- 
grédients of bauxite, namely, iron, silica and titanic acid. Alu- 
minous cake pays duty, but this much more finished product, under 
the importers' construction of the statute, escapes by hiding behind 
the name of bauxite. It is thought not only that congress did 
not intend to admit it free, but did intend to levy duty upon it un- 
der the name of alumina, It folio Ws that the décision of the 
board should be reversed and that of the collecter affirmed. 
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MAKINB, CoUeetor, ▼. LYON et at 
(Circuit Court of Appeals, Fourth Circuit May 22, 1894.)' 
No. 70. 
1. Appeals— Time op Taking — Customs Dtjties Cases. 

The provision of the act of June 10, 1890, requiring appeals In cnstoms 
cases to be flled withln 30 days from the date of the décision, applies only 
to appeals from the board of appraisers and to the rulings of the circuit 
court thereon. It does not apply to a decree of the circuit court upon a 
question of costs and interest made after a reversai of a former decree 
In the circuit court of appeals and a romand of the cause. An appeai 
from such a decree is governed by the gênerai rule. 
8. CosTs— When Recovbrable against THE United States. 

Costs do not go, as a matter of common right, with a judgmcnt against 
the govemment; and a party suing the United States cannot recover costs 
tmless he shows by the act under which he sues tliat the United States 
has consented to pay costs. 
8. Samb^-Customs Ddties Cases. 

In cases appealed from the board of gênerai appraisers, under the 
act of June 10, 1890, neither the costs of the circuit court, nor the costs 
of a subséquent appeai to the circuit court of appeals, are recoverable 
against the United States. 
4 Interest in Cdstoms Dtjties Cases. 

In cases appealed from the board of gênerai appraisers, under the act 
of June 10, 1890, interest is not allowable in favor of the importer, for 
the suit Is practically one against the United States. U. S. v. Sherman, 
98 U. S. 567, foUowed. 

Appeai from the Circuit Court of the United States for the 
District of Maryland. 

Thls is an appeai from a decree of the circuit court of the United States for 
the district of Maryland dismissing the pétition of the United States that the 
judgment In the principal cause be reformed so as to exclude Interest and 
costs. Lyon, HaU & Co., importers, havlng been dibsatlsfied with the rulings 
of the collector of the port of Baltimore, appealed from hlm to the board of 
gênerai appraisers, under the provisions of the act to slmplify the laws in 
relation to the collection of taxes, approved lOth June, 1890 (26 Stat 131). 
The board reversed the ruling of the collector, and thereupon, under the 
flfteenth section of the act, application was made to the circuit court of the 
United States for the district of Maryland for a review of the questions of 
law and fact involved in their décision. The court affirmed the ruling of the 
board of gênerai appraisers, but, on appeai to this court, the decree of the cir- 
cuit court was reversed. 5 C. C. A. 359, 55 Fed. 964. No provision was made 
In the body of the mandate of this court as to the costs of appeai. This was 
explalned by a footnote of the clerk, stating: "No costs. See section i, rule 
31." 1 C. C. A. xxiii., 47 Fed. xlv. This rule provides that no costs shall be allowed 
in this court for or against the United States; and It also pro vides that, when 
costs are allowed In this court, it is the duty of the derk to insert the amount 
thereof In the body of the mandate or other proper process sent to the court 
below, and annex to the same the bill of items taxed in détail. When the 
mandate reached the court below, that court, on 28th June, 1893, entered an 
order following the mandate, in so far as It reversed the former décision, and 
then proceeded as follows: "And It Is further ordered, adjudged, and decreed 
that the appellants, Lyon, Hall & Oo., hâve judgment against the appellee, 
William M. Marine, collector of the port of Baltimore, in the sum of three 
hundred and sixty-six dollars and twenty-four cents, pald In excess of proper 
légal duties upon said Importation, together with their costs expended in this 
behalf, to be taxed by the clerk, and interest thereon from October 26, 1891, 
until paid. The Judgment entry is for $366.24, interest from October 26, 
1891. The costs are taxed as follows: 

PlaintifCs' costs in circuit court pald by them Ç 67 '46 

PlaintifEs' costs in U. S. circuit court of appeals pald by them. . . 104 95 

S172 41" 
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It was stated in argument that the eosts taxed as oî this court were ob- 
tained by a mémorandum of the- plalntllï showlng the costs he had paid. 
There was no taxation by the clerk. of this court. Thereupon the pétition on 
the part of the TJnited States was flled, praying the reformation of the judg- 
ment in the items of interest and costs. This pétition was refused. 

Jolin T. Ensor, U. S. Atty. for Marjland, and John S. Ensor, for 
appellant. 
John F. Preston, for appellees. 

Before GOFF and SIMONTON, arcnit Judges, and JACKSON, 
District Judge. 

SIMONTON, Circuit Judge (after stating the facts). In their brief 
the appellees contended that this appeal will not lie. The decree 
appeàlèd from was âlëiî October 5, 1893. The pétition for appeal 
and the assignments of error were âled 27th December, 1893. The 
appellees insist that, under the flfteenth section of the act of 1890, 
the appeal on behalf of the United States must be flled within 30 
days from the rendition of the décision by the circuit court No 
notice was given of a motion to dismiss the appeal It would seem 
from the language of subdivision 3, rule 21, of this court (1 C. C. A. 
xix, 47 Fed. x.) that some such notice was necessary. Without, how- 
ever, deciding this point, the appellee can take nothing by this mo- 
tion. The limitation of time to the United States provided in sec- 
tion 15 of the act applies only to appeals from the action of the board 
of gênerai appraisers and of the rulings of the circuit court thereon. 
This case comes before us on the dismissal of a pétition of the United 
States iû thé matter of interest and costs on a judgment, and is gor- 
erned by the gênerai law of appéals. 

The question is, is the United States liable for interest and costs 
in cases arising under the fifteenth section of the act of 1890, en- 
titled "Ah act to simplify the laws in relation to the collection of 
the revenues?" It would seem that, so far as the costs of this court 
are concerned, in this case, the United States is not liable for costs. 
The rule forbids it; and the mandate does not allow costs. But 
we wUl not rest the case on this ground. The rule is that the United 
States is nbt liable for costs, ând a judgment against it for costs will 
be reversed. U. S. v. Boyd, 5 How. 29; U. S. v. McLemore, 4 How. 
286; The Antelope, 12 Wheat. 546. As the United States is not 
suable of comïnon right, the party who institutes a suit against it 
must bring his case withiû some act of congress authorizing the suit 
or the court ç;annot exercise jurisdiction. U. S. v. Clarke, 8 Pet 436. 
So, when a party brings suit against the United States, he must 
not only show permission to sue, but his suit must be brought sub- 
ject to sUch conditions as the act imposes. As costs are not a mat- 
ter of right, and are not recoverable as an incident to the judgment, 
but dépend on . statutory provisions, if he desires costs in case oif 
success hé ïiiust show by the act under which he sues that the 
United States has consented to pay costs if defeated. There is no 
room for inferenee, and, if the terms of the statuté are not ambigu- 
ous, there can be no reasoning from analogy. The sovereigu may, 
in certain cases and under certain circumstances, allow suit to be 
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brougM, and at the same time may submit to costs; but, as the 
privilège of bringing suit against the sovereign is a spécial privilège, 
— the waiver of a right, — so the right to recover costs is a spécial 
provision, conflned to the spécial case. The act is the law of the 
case, and in that act we must flnd as well the right to recover costs 
in the suit as the right to sue, else such right does not exist. 

The action in the main case was brought under the act of 1890. 
That act is the only authority for such a suit. Nowhere does the 
act make any provision for the payment of costs by the United 
States.' The silence of the act on this subject is signiflcant. Its 
manifest purpose is to bring together in one act ail acts relating 
to the collection of revenue. Its title embraces ail laws in relation 
to revenue, and déclares an intent to simplify them. It repeals 31 
sections of the Revised Statutes and 2 acts of congress on this sub- 
ject, and ail acts and parts of acts inconsistent with its provisions. 
Among the sections of the Eevised Statutes is section 3011. That 
-section, as originally prepared, provided a mode of relief from pay- 
ment of excessive dues. It made no provision as to interest and 
costs in case of recovery by the importer. It was amended by an 
act approved Ist Februa*y, 1888 (25 Stat. 6), wherein provision was 
made for payment of costs of suit, and interest at the rate of 3 
per cent, per annum, on ail judgments obtained for overpayment of 
duties. The act of 1890, legislating on this same subject, and pro- 
viding a substituts for the proceeding allowed in that section, and 
for a suit and appeal thereon, repeals the section, but says nothing 
whatever as to interest and costs. It is impossible to escape the 
conclusion that congress either did not intend that the United 
States should pay costs in the cases provided for, or that it omitted 
to insert such intention, and that this omission defeats the claim 
for costs. One sentence in the fifteenth section of the act of 1890 
has been pressed on our attention, as indicating an intent that costs 
shall be paid "on such original application, and, on any such ap- 
peal, security for damages and costs shall be given as in case of 
other appeals in cases in which the United States is a part;y." The 
référence hère is to sections 1000 and 1001 of the Revised Statutes. 
Thèse provide that in ail cases in which the United States is ap- 
pellee, the other party must give bond and security for costs, but 
that in no case shall such bond and security be required from the 
United States; and only in cases in which "such costs are taxable 
by law against the United States" is any provision made for the pay- 
ment of them out of the contingent fund of the department. As 
we hâve seen, there is no provision by this act of 1890 for costs 
taxable against the United States. It is contended, however, that 
this is an action against William M. Marine, coUector, and that the 
incident of costs follows the judgment. Originally this was the 
case. EUiott v. Swartwout, 10 Pet. 137; but, congress having re- 
quired the collector to pay ail moneys received by him into the 
treasury of the United States, this defeated the common-law right 
■of action against the collector (Cary v. Curtis, 3 How. 236); and, 
although the législation of congress has been somewhat contra- 
dictory on this subject, none of it restored the common-law right of 
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actioB against the collecter. The législation created a statutory 
rigit of action, governed exclusively by tlie provisions of tlie stat- 
ute8 of the United States. Amson v. Murphy, 109 U. S. 238, 3 Sup. 
et. 184. In otlier words, notwithstanding that the name of the 
coUector was used, the real purpose of the proceeding was to get 
money ont of the treasury of 1^6 United States, and the United 
States was the real and only party in interest, the suit being gov- 
erned wholly by the provisions of the statutes of the United States. 
This brings us precisely to the conclusion we hâve reached. 

With regard to interest, we think that this case is controlled by 
the case of U. S. v. Sherman, 98 U. S* 567, quoted and afflrmed 
in the case of U. S. v. North Carolina, 136 U, S. 217, 10 Sup. Ct. 920. 
The court eay: 

"When the certificate Is given, the claim of tho plalntiff In the suit Is prac- 
tically converted Into a clalm against the government, but not until then. 
Béfore thftt tlme the government Is nnder no obligations, and the secretary 
of the treasury Is not at llberty to pay. When the obligation arises, It Is an 
obligation to pay the amount recovered; that Is, the amount for which judg- 
ment has been given. The act of congress says not a word about Interest. 
Judgments, It is true, are by the law of South Carolina, as well as by fédéral 
législation, declared to bear Interest Sueh législation, however, bas no ap- 
plication to the government, and the interest is no part of the amount re- 
covered. It accrues only af ter recovery has been had. Moreover, whenever 
Interest is allowed either by statute or at common law, except in cases In 
which there Is a contract to pay Interest, It is allowed for the delay or default 
of the debtor. But delay or default cannot be attributed to the government. 
It Is presumed to be always ready to pay what It owes." 

The decree of the circuit court is reversed, without cost to either 
party, Ijet the case be remanded to the circuit court, with instruc- 
tion to enter judgment for the appellee in the sum of 1366.24, with- 
out interest or costs. 



JOHNSON GO. T. PBNNSYLVANIA STEEL CD. 

(Circuit Court, B. D. Pennsylvania. January 23, 1894.) 

No. 59. 

1. Patents— Invention— Cable- RaiIiWay Cbossinss. 

In a cable-raUway Crossing, .where girder guard raUs are to cross slot 
rails, and be secured thereto, there was no invention in cutting a notch 
In the top of the slot rails, and thus depressing the girder guanî rail suf- 
flciently, without cutting away its floor, so as to wealcen the guard. 
S. Sainte. 

The Bntwistle patent No. 307,746, for a "girder slot rail crossing," is 
void, as to the second clalm, for want of Invention. 

This was a suit in equity by the Johnson Company against the 
Pennsylvania Steel Company for infringement of a patent. 
George Harding and George J. Hardiag, for complainant. 
Joshua Pusey and Philip T. Dodge, for respondent 

DALLAS, Circuit Judge. This is a suit upon letters patent No, 
367,746, dated August 2, 1887, granted to Edward B. Entwistle, for 
"girder slot rail crossing." It contains two claims, and the bill 
involves both of them; but upon the hearing the complainant, 
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without making any gênerai admission with. respect to the first 
claim, stated that this case would be pressed only as to the second 
claim, wMch is as foUows: 

(2.) A Slot rail and girder rail crossing, consisting o£ main girder guard rails 
and Slot rails, secured together at tlie proper angle, and with the guard rails 
overlapping the heads of the slot rails, the latter rails being partially eut 
away, so as to préserve the floor of the guard rails intact, substantially as and 
for the purposes set forth. 

"Slot rails" are those wMcli form the sides of the slot or orifice 
through which passes the shank of the grip used in the opération 
of a cable. A "main girder guard rail" is a car bearing rail of the 
form shown, with sufflcient accuracy for the présent purpose, in 
the accompanying sketch of an end riew thereof. A is the part 
upon which the wheels of the cars rest or move, and is called the 
"head;" B is the floor; is the guard; and D is the web. 
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Slot rails and girder guard rails were old. To secure them to- 
gether at the proper angle, and with the main rails overlapping the 
heads of the slot rails, nothing was required but the common kSowl- 
edge and skill of a mechanic. In fact, in what is known in the case 
as the "Chicago Crossing," such securing together and overlapping 
had been actually resorted to in constructing a crossing of slot rails 
with the rails of a steam railroad. In that instance, ail except the 
head of the main rail was eut away, so as to conform it to the side 
of the slot raU, and admit of the head only of the former overlap- 
ping the top of the latter, and such overlapping was in fact made; 
and the two raUs, though not directly connected, were indirectly 
secured together by means of their separate bearings upon the same 
I beams. It is true the main rail of the Chicago crossing was a T 
raU, not a guard rail, and the head of the T rail was whoUy exposed 
above the slot rail, whereas the patentée in this case was dealing 
with a guard rail, and had it in mind, as he stated in his spécifica- 
tion, that it is désirable that the head and guard be not exposed too 
much above the slot rail crossed. Accordingly, the particular mat- 
ter to which his attention seems to hâve been directed was the mak- 
ing of the crossing in such manner that the undesirable exposure 
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of tli^thêSid aad guard would be avoided. An bbvioua way to ac- 
<K)iùIiJM this would hâve been to eut away the floor of the car- 
bearing rail, so as to lower its head and guard to the desired point; 
but, as is also set forth in the spécification, "it is advisable not to eut 
the floor entirely away, as the guard would then be rendered weak, 
and not Well sustained." Consequently a partial cutting away of 
the sloi; rails was resorted to, instead of cutting the floor of the guard 
rail objectionably, and thus a notch was formed in the top of the 
slot rajis, in which the guard rail was placed, and by this means 
its head ând guard were sufficièntly, depressed, without rendering 
its guàrd wéak and not well sustained. Did this involve invention? 
This, I thint, is the substantial question in the case. It is un- 
doubtedljr true that "it is not always safe to consider that there bas 
T)een no intention because it appears obvious and simple;" but, on 
the other faaild, as said by Mr. Justice Bradley in Atlantic Works 
V. Brady, 107 XJ. S. 200, 2 Sup. Ct 225, "it was never the object of 
those laws [the patent laws] to grant a monopoly for every trifling 
device, every shadow of a shade of an idea, which would naturally 
and spontaneously occur to any skilled mechanic or operator in the 
ordinary progress of manufactures." Hence the difficulty, when- 
«ver the question of suflftciency of invention arises, is to détermine 
whether the subject-matter of the particular patent should be con- 
sidered an invention, however obvious and simple it may appear, 
or be held to be a "trifling device, * * * which would naturally 
and spontaneously occur to any skilled mechanic or operator," In 
the présent case, after very carefui considération of the évidence and 
examination of the exhibits, I hâve reached the conclusion that the 
device claimed is of the latter class. There was nothing new, or 
in which invention was involved, in securing crossing rails together 
at the proper angle, and with car-bearing rails overlapping slot 
rails; and I am unable to perceive that anything beyond mechanical 
skill wâs 'ôXercised in cutting away a part of the slot rails, so as to 
make the desired joint with a girder guard without exposing its 
head and guard too much above the slot rail, and without so cutting 
the floor of the guard rail as to weaken the guard. 

A decree willl be entered dismissing the bill with costs. 



H. TIBBE & SON MANUF'G CO. v. MISSOURI COB-PIPE CO. et al. 

(Circuit Court, B. D. Missouri, B. D. April 30, 1894.) 

No. 3,685. 

1. Patents— CoKjsrcoB Pipes. 

"A s^ijpklng pipe made of corncob, In which the interstices are fllled 
with à ()lastic, Self-hardening mass or cément," for the purpose of pre- 
ventlnga draift though the interstices of the pipe bowl, and to enable it 
to 1» Worked to a smooth finish, is infringed by a pipe made from a cob, 
into whp^p interstices is pressed fine meal made from parched corn, 
and the whoie then covered with liquid shellac, which permeates the 
meal, and closes the pores of the cob. 

2. Samk. 

Letters patent No. 205,816, for improvement in pipes, Imld infringed. 
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Bill by the H. Tibbe & Sons Manufacturing Company against the 
Missouri Cob-Pipe Company and others for inf ringement of letters pat- 
ent No. 205,816, of July 9, 1878, for improvement in pipes. The patent 
in suit is for a comcob pipe, having its interstices or outer cellular 
parts fllled with a plastic mass; the purpose being to prevent a 
draft through the interstices in the pipe bowl, and to enable the 
pipe bowl to be worked to a smooth linish, so as to présent a neat 
and merchantable appearauce. The défense made was that there 
was no infringement. The défendants filled the interstices or 
outer cellular parts of their corncob pipe bowls with fine com- 
meal dust, made from corn which had been previously parched, 
pressed this dust into the interstices by mechanical means, then 
applied a coating of liquid shellac to the outer surface of the corn- 
cob pipe bowls thus filled, then aMowed this coat of shellac or var- 
nish to dry, then sandpapered the corncob pipe bowl, and afterwards 
applied a flnlshing coat of shellac. The claimof the Tibbe patent 
is for a new article of manufacture, and is as foUows: 

"As a new article of manufacture a smoking pipe made of comcob, in which 
the interstices are filled with a plastic, self-hardening mass or cernent, sub- 
stantially as and for the purposes set forttu" 

Paul Bakewell, for complainant. 
W. E. Pisse, for défendants. 

THAYER, District Judge. The patent and its construction: 
This patent is for a new article of manufacture, and, although it 
did not involve a high order of invention, yet it led to the produc- 
tion of a new article, — namely, a comcob pipe having its exterior 
interstices filled with a plastic, self-hardening mass, which rendered 
the pipe more durable and eificient. Manufacturing Co. v. Heine- 
ken, 43 Fed. 75; Manufacturing Co. v. Lamparter, 51 Fed. 763. 
Pipes thus made immediately came into great demand, and the 
resuit of the invention bas been the establishment of a new industry, 
not on a large scale, but sufQcient to give employment to a consid- 
érable number of persons. Tibbe was the flrst person who con- 
ceived the idea of flUing the exterior interstices of the cob so as 
to render the pipe more durable. He was the flrst manufacturer 
of a pipe of that character. He is accordingly entitled to a libéral 
interprétation of his claim, — such an interprétation as will protect 
Mm, during the life of his patent, in the manufacture of what he 
has invented, and such an interprétation as will prevent others 
from appropriating the substance of his invention by a colorable 
departure from the process of manufacture which he describes. 
The fact that several attempts hâve been made by persons engaged 
in the manufacture of corncob pipes to appropriate the idea which 
was flrst suggested by Tibbe, and yet to évade the claim of his 
patent by one means or another, inclines the court to scrutinize 
closely, and to view with suspicion, ail processes of making corn- 
cob pipes, in which the exterior interstices are fllled with a gummy 
or mucilaginous substance, of whatsoever nature. In view of the 
libéral construction which the patent is entitled to receive, the 
court holds that flnely-pulverized corn meal, made of parched corn. 
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and miked to a consiâerable estent with lîqnid shellac, must 15e 
regacded as a plastic, ôelf-hardening cément, within tbie meaning 
of thei Tibbe patent, if such a mixture is used to fiU the exterior 
cavitiea of the cob. Snch a mixture undoubtedly sets or hardens, 
although the éléments do not unité chemically; and by so harden- 
ing, aïid adhering to the cavities, the pores of the cob are closed, 
and the fundamental feature of Tibbe's invention is appropriated. 
In the case of Mannfacturing Co. v. Lamparter, supra, this court 
held thât a mixture of cob dust and corn starch, when treated 
with alcofhol, and used as a Aller, was an infringement of the Tibbe 
patent, and that it raade no différence whether the mixture was 
made before it was applied to the cob^ or whether it was made in 
the act of applying it The same ruling was repeated on the 
application for a preliminàry injùnction in this case. 

The facts: After a careful perusal of the évidence produced on 
the final héaring of the case, -the court has become satisfled that 
when iiquid sheUac is applied to the exterior surface of the cob, 
according to the process now in use by the défendants, it péné- 
trâtes, to some extent, into the flnely-pulverized corn meal with 
which the interstices- hâve previously bèen filled, and thereby forms 
a mixture which hardens, and adhères to the cavities, and effectually 
closes the pores of the cob. I hâve no doubt that it is true that 
there are many cavities that are of such depth that the Iiquid 
shellac does not penetrate to the bottom of the same, at their deep- 
est point On the other hand, it is évident that many of the cavi- 
ties are so shallow that the Iiquid does penetrate, practicaUy, to 
the bottom of the cavity, and that it serves to flU the entire space 
with a homogeneous mass, which is self-hardening. It must also 
be borne in mind that the cavities of the cob, at their point of 
greatest depth, are quite shallow, and that the sides thereof slope; 
80 that, in any event, it seems most probable that by the application 
of Iiquid shellac a considérable portion of the corn meal in each 
cavity is saturated, and formed into a cernent Enough is so sat- 
urated to effectually hold the flUing in place, and bind it to the 
cob. I can conceive of no sufSicient reason for flUing the cavities 
with corn meal, and then applying Iiquid shellac, unless it is in- 
tended to penetrate the Aller, to some extent, and make it ad- 
hesive and self-hardening. The court does not consider it necessary, 
to establish the charge of infringement, that the proofs should 
show that the Iiquid sheUac pénétrâtes to the bottom of ail the 
«avities, and forms throughout each cavity a homogeneous mass. 
It is sufflcient, the court thinks, that enough of the mass is per- 
meated by the Iiquid to change its original character in part, bind 
it to the cavity, and effectually close the pores of the cob. Upon 
the whole, therefore, the court has concluded that the charge of 
infringement is established, and that a decree should be rendered 
in favor of the complainant It is so ordered. 
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BOTJTHEBN PAC. R. CO. V. TOWNSBND et al. 

(Circuit Court, S. D. California. May 28, 1894) 

Remota]> op Causes— Fhdbbai. Question— Codependant not Joinino in Ap- 
plication. 
• A suit to enforce a contract for sale of land, brought by the vendor, 
claiming title under a grant by act of congress, against tlie purchaser and 
anotber to whom lie had conveyed, wlio contests complainant's daim under 
such act, présents a case arising under the laws of the United States, 
wbich Is removable on pétition of such défendant alone, although the pur- 
chaser, not joining in the pétition, is not a merely nominal party, and com- 
plainant is eetitled to proceed to judgment against him. 

This was a suit by tlie Southern Pacific Railroad Company against 
James E. Townsend and Big Kock Creek Irrigation District, a cor- 
poration, to enforce a contract for the sale of land by complainant 
to défendant Townsend. The suit was brought in a court of the 
state of California, and, after the flling of a demurrer by défendant 
Townsend, was removed, on pétition of défendant Big Eock Creek 
Irrigation District, to the circuit court of the United States. Com- 
plainant moved to remand the cause to the state court. 

Joseph D. Eedding, for complainant. 

Joseph H. CaU and Andersen & Anderson, for défendants. 

KOSS, District Judge. This suit was brought in the superîor 
court of Los Angeles county. To the biU, James R. Townsend and 
a corporation styled Big Rock Creek Irrigation District are made 
défendants, and in it it is alleged that at a certain stated date the 
complainant was the owner and seised in fee of certain lands desig- 
nated according to subdivisions of the public surveys of the United 
States, situated in Los Angeles county, Cal., and aggregating 1,435.68 
acres, which the complainant then agreed in writing to sell, and de- 
fendant Townsend to buy, for the sum of |3,589.20 in United States 
gold coin, of which sum Townsend, at the tlme, paid |717.84. The 
remainder of the purchase money was, by the terms of the contract, 
to be paid at certain designated dates, with interest thereon, as pro- 
vided for. The contract provided that the vendee should hâve the 
immédiate possession and enjoyment of the property, in considération 
of which he should pay ail taxes and assessments imposed thereon, 
and, upon the fuU performance on the part of Townsend, his légal 
représentatives or assigns, of his part of the contract, the complain- 
ant should exécute to him, his heirs or assigns, "upon request and 
the surriender of this contract, a deed of grant, bargain, and sale for 
the conveyance of said premises, reserving ail claim of the United 
States to the same as minerai land." The bill allèges that the de- 
fendant Townsend failed to make any of the deferred payments at 
maturity, or at ail, and failed to pay any interest thereon, and that 
the whole of such payments, together with the interest thereon, re- 
main unpaid. It allèges that on October 19, 1892, complainant de- 
manded of him payment of the several sums due under the contract, 
and, at the time of demanding such payment, tendered to him a 
good and sufflcient grant, bargain, and sale deed conveying the lands 
v.62F.no.4 — 11 
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from the complainant to him in eonformity witli the terms of the con- 
tract, upon the return and sùrrender of the duplicate original con- 
tract then in his hands, the return of which complainant, at the time, 
vequested. The bill further allèges that défendant Townsend en- 
tered into possession of the property under the contract, and still 
continue» in euçh possession; that complainant is, and always has 
been, willlng and ready and able to perform ail of its part of the 
agreement, and, upon the full performance by the said défendant 
of his part thereof, to exécute to him its grant, bargain, and sale 
deed for the property, and ofEers to exécute, and bring into court 
to be delivered to the défendants, or either of them entitled thereto, 
such deed, on the full performance on the part of the vendee of ail 
of the conditions of the contract. The bill further allèges, on infor- 
mation and belief, that the défendant Big Eock Creek Irrigation Dis- 
trict claims to hare some interest in the contract, "and in fact is now 
the assignée of the said défendant James E. Townsend; that wheth- 
er this be s6 or not the plaintiff is not fully informed at the prés- 
ent time, and therefore demands of said défendant the Big Rock 
Creek Irrigation District to make answer to this complaint, set- 
ting forth what interest it or they hâve in said contract and land 
mentioned therein, and furthermore, if they are the assignées of 
the said défendant James E. Townsend, that the allégations of this 
complaint may apply to it or them likewise, and that they may be 
called upon to perform the said contract in ail of its terms; and the 
plaintiff herewith oflers to the said Big Eock Creek Irrigation District 
a grant, bargain, and sale deed for said land, duly executed, which 
shall be delivered to said défendant upon the performance of ail 
the terms of said contract and the sùrrender of same." The prayer 
of the bill is for judgment that there is due to (from) défendant 
Townsend to plaintiff, upon the contract, |3,876.31, being the 
amount of the deferred payments, with interest ; that he be required 
to make the payment thereof within 30 days from the entry of the 
decree, and otherwise perform the conditions of the contract; and 
that, in the évent of his failure so to do within that period, de- 
fendant Townsend, and ail persons holding the premises under him, 
be forever barred and foreclosed of ail right, interest, and claim in 
and to the property under and by virtue of the contract, and be 
barred and foreclosed of ail right to a conveyance thereafter; and 
that complainant be let into possession of the property; and that 
the contract be annuUed; and for such other and further relief as 
the court may deem just and équitable. Within due time the défend- 
ant Townsend filed a demurrer to the bill, and the défendant Big 
Eock Creek Irrigation Company filed a pétition for the removal of 
the suit, pursuant to the act of congress approved IJiIarch 3, 1887, to 
this court, upon which pétition an order of removal was made. A 
motion to remand the case to the superior court is now made by the 
complainant. 

The pétition for removal set up that the défendant Big Eock 
Creek Irrigation Company was, at the time of the commencement 
of the suit, — November 1, 1892, — and stUl is, a corporation organized 
and existing under an act of the législature of the state of California 
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approved March. 7, 1887, entitled "An act to provide for the organiza- 
tion and gOTernment of irrigation districts, and to provide for the 
acquisition of water and other property and for the distribution of 
water thereby for irrigation purposes;" that the plaintifE executed 
to the défendant Townsend the contract set up in the bill; and 
"that prier to the commencement of this suit, and after the exécution 
of said contract, said Townsend, for a valuable considération, did 
sell and convey unto your petitioner, by a good and sufificient deed, 
ail his right, title, and interest in and to said lands." The pétition 
allèges that the complainant claims to own the lands in question 
in fee simple, under and by virtue of the act of congress approved 
March 3, 1871, entitled "An act to incorporate the Texas & Pacific 
Railroad Company, and to aid in the construction of its road, and 
for other purposes" (16 Stat. 573), but dénies that complainant owns 
the said lands, or acquired any interest therein, under that act of 
congress or any other act, for the reason, among other reasons, that 
the lands in question were not, at the time that act took effect, pub- 
lic lands of the United States, but were reserved lands, to which 
other parties had acquired rights. It avers that the suit not only 
involves the construction of the act of congress of March 3, 1871, but 
also the act of^ congress approved March 3, 1891, entitled "An act 
to repeal timbér culture laws, and for other pui-poses" (26 Stat. 
1093), with the provisions of which act petitioner allèges it has com- 
plied, and under and in accordance with sections 18 to 21 of which 
"it is in the actual possession and occupancy of the said lands de- 
scribed in the complaint herein, and holds the same for right of way 
for ditches and canals and for réservoir purposes." The pétition 
further allèges that the défendant Big Rock Creek Irrigation Com- 
pany has located its ditches, canals, and réservoirs upon the lands 
in question, and holds the whole thereof for those purposes; that, 
at the time they were so appropriated by défendant company, they 
were public lands of the United States, but that that fact is denied 
by the complainant. The pétition further allèges that the défendant 
Townsend is a nominal party to the suit, and that the petitioner is 
the real party in interest therein, and that the value of the property 
in controversy exceeds in amount that necessary to give this court 
jurisdiction of the case. 

The purpose of the suit is the enforcement of the contract into 
which complainant and the défendant Townsend entered, to com- 
pel him to make the payments he stipulated to make, and to 
obtain a decree flxing a time within which he or his assignée 
shall make such payments, and receive the conveyance the com- 
plainant contracted to make, and, in the event that the défend- 
ants fail to make such payments, that ail rights acquired by them 
under the contract be barred and foreclosed, and the complainant 
be restored to the possession of the property that was conferred by 
the contract. Townsend demurred to the bill, but did not join in the 
pétition for removal. It is said on behalf of the défendant corpora- 
tion, on whose pétition the case was removed, that he is a mère nom- 
inal party, and must be so regarded, because of the allégation of 
the pétition that after the exécution of the contract, and before 
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the commencement of the suit, "Townsend, for a valuable considéra- 
tion, did sell and. convey unto your petitioner, by a good and stifS- 
cient deed, ail Us right, title, and interest in and to said lands." 
Tliere is no admission by Townsend of sucb. conveyance, as there 
was of the tenajicy of Smale in tbe case of Mitcliell v. Smale, 140 
U. S.' 409, 11 SuB, et 819, 840, relied on by counsel. As the case 
stands, Townsend not only has the right to be heard respecting the 
contract upon which the bill is based, but the complatnant seeks 
thereby to compel Mm to pay the money he is alleged to hâve agreed 
to pay, and is entitled to insist on prosecuting its action against 
him, as well as against the corporation défendant, in order that, 
if it should be successful, thej^e may be no failure of a complète re- 
covery of the relief sought ït is clear, therefore, that Townsend 
cannot be regarded as a nominal party. It is only by reason of its 
claim through him that the défendant corporation was made a party 
défendant. Its rights under the alleged conveyance from Town- 
send are subordinate to the contract under which he held, and the 
taking and holding under that contract constituted it complainant's 
licensee, and estopped it, during the existence of that relation, from 
asserting adverse rights under the act of congress approved March 
3, 1891, entitled '^An act to repeal timber culture laws, and for 
other purposes." Lewis v. Hawkins, 23 Wall. 119; Bumett v. 
Caldwell, 9 Wall. 293. It is a mistake to say, as does counsel for 
the défendant corporation, that the pétition shows that the deed 
from Townsend to the corporation was a quitclaim deed, and that 
the défendant corporation, while claiming under the act of congress 
of March 3, 1891, simply bought in that outstanding claim of title. 
That is by no means the case presented by the pétition. On the 
contrary, it sets up the contract between the complainant and Town- 
send; allèges that, after the making of that contract, and before 
the commencement of the suit, Townsend, for a valuable considéra- 
tion, sold and conveyed to the défendant corporation, by a good and 
sufflcient deed, ail of his right, title, and interest in and to the lands ; 
and then say s that the complainant never had any title or interest 
in the lands to convey, because its claim to them is under the act 
of congress of Marçh 3, 1871, granting certain lands to complainant 
to aid in constructing its road, within which grant the lands in con- 
troversy did not f ail because they were at the time reserved lands, 
to which other parties had acquired rights; and further sets up that 
défendant corporation itself has acquired rights to, and interest in, 
the lands in controversy under and by virtue of the subséquent act 
of congress of March 3, 1891, entitled "An act to repeal timber 
culture laws, and for other purposes." 

A deed by which a party sells and conveys ail of his right, title, 
and interest in land is not necessarUy a quitclaim deed; nor is it to 
be inferred, in support of the asserted jurisdiction of the circuit 
court, that the claims of the défendant corporation under the act 
of March 3, 1891, antedated the alleged conveyance from Townsend 
to it. The motion to remand the case would, therefore, be granted, 
but for the allégations of the pétition respecting the act of congress 
of March 3, 1871. under and by virtue of which it is alleged the com- 



SOUTHERN PAC. R. CO. V. TOWNSBND. 165 

plainant claims title to the lands in question, its right to wMch is a 
legitimate subject of inquiry in the suit brought by it to enforce 
the contract for its sale. The pétition shows that the controversy 
respecting that matter necessarily involves the considération of the 
act of congress of March 3, 1871, exhibiting, as it does, a clalm under 
that act on the part of the complainant, which is contested by the 
removing défendant. It theref ore présents a case arising under the 
laws of the United States, and so removable to this court, unless the 
fact that there is another défendant who did not join in the pétition 
defeats the removal. But that a single défendant may in such a 
case bring it to the fédéral court seems to hâve been decided by the 
suprême court in the case of Mitchell v. Smale, 140 U. S. 406, 11 Sup. 
Ct. 819, 840. That was an action of ejectment brought by a citizen 
of lUinois in the circuit court of Cook county of that state against 
three défendants, — J. Gr. Smale, and John I. and Frank I. Bennett. 
After service of process on the défendants, one Jordan appeared 
speciaJly, and moved that he be substituted as sole défendant. The 
motion was made upon an aifidavit of Jordan that the Bennetts had 
no interest, having conveyed the property to him bef ore the suit 
was commenced, and that Smale was a mère tenant under him 
(Jordan), and had no other interest. The court dfcaied the motion, 
and thereupon Jordan, on his own motion, was admitted to dé- 
fend the cause as landlord and as codefendant. Afterwards, and 
in due time, Jordan flled a i)etition under the act of 1875 for the 
removal of the cause into the circuit court of the United States, 
alleging, as a ground of removal, that the plaintifE was a citizen 
of Illinois, and that he (Jordan) was a citizen of New York, and 
sole owner of the property, and that the sole controversy in the case 
was between him (Jordan) and the plaintiff, stating the facts 
previously afQrmed in his afSdavit as to the want of interest in the 
Bennetts and the tenancy of Smale. Objections to the removal be- 
ing made by the plaintiff, Jordan asked and obtained leave to 
ameud his pétition, and âled an amended pétition setting out, in 
addition to ihe facts stated in his original pétition, the following 
matter, to wit: 

"Your petitioner states that said suit is one arising under the laws of the 
United States, in thls, to wit: That plaintif!: seelis, in and by said suit, to 
recover lands embraced in a survey of public lands made by the governmnnt 
of the United States in 1874, embracing a part of said section twenty (20). 
tp. 37 N., R. 15 E., 3d P. M., in Illinois, and patents issued under said survey, 
under which your petitioner deraigned title in fee simple before the com- 
mencement of said suit, and in him then vested by conveyance from the 
patentée; that the plaintiff claims that he is selsed of the fractional tract de- 
seribed in the déclaration as the grantee of one Horatio D. De Witt; that 
the said survey, patents, and deeds of petitioner are not made in pursuance 
of the aets of congress and laws of the United States relating to the survey- 
ing and disposition of the public lands of the United States, and that said act 
of congress and laws hâve been misconstrued by the said land department and 
disregarded, and that said survey, patents, deeds, and the proceedings of the 
land department are illégal and void, and in violation of the contract rights 
of said Mitchell tinder the laws of the United States; that, by virtue of the 
alleged ownership of said fractional tract described in the déclaration, he 
(the plaintiff), under and in pursuance of said act of congress and laws of 
the United States, is also the owner of said lands so owned by your petitioner 
by virtue of said survey of 1874, and patents and deeds thereunder. Thls 
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petltloner çlalms tltle In fee to sald lands ottier than stfld fractlonal tract by 
Vlrtue bt sald survey of 1874, sald patents, and deeds Issued thereunder In 
ptn^nance o( thé act of congress aforesald and laws of the ITnlted States, 
and therefore states that sald suit Is one arlsing under the laws of the United 
States entltllng this petltloner to a removal of the suit under the act of con- 
gress" of March 3, 1875, for that cause alone. 

The court said : 

"Whether the facts stated in the original pétition for removal were suffl- 
elent for that purpose may perhaps admit of some question. The plalntlff 
was alleged to be a citizen of nilnols, and the défendant Jordan a citizen of 
New York. The cltlzenshlp of the other défendants was not mentioned, 
though it is understood they were résidents of Illinois. It is clear, therefore, 
that' the case was not removable unless the Interest of Jordan was so sepa- 
rate and distinct from that of the other défendants that it could be fuUy 
determined, as between him and the plalntiff, without the présence of the 
others as parties in the case. As he alone, according to his statement, had 
the tltle, and as Smale was merely his tenant, if this relation was admitted 
by Smale (as it was), there would seem to be no good reason why the contest 
respectlng the tltle might not hâve been carrled on between hlm and the 
plalntiff aJone, so far as Smale was concerned. * * • As to the other de- 
fendants,'-the Bennetts,— there may hâve heen greater difflculty in sustainlng 
a removal They were made défendants, apparently In good faith, and were 
not acknowledged to be tenants of Jordan; and the plalntiff mlght well Inslst 
on prosecuting his action against tliem, as well as against Jordan, in order 
that. If he should be successful, there mlght be no failure of a complète re- 
covèry of the land claimed by hlm." 

The manifest view of the court was that the Bennetts were proper 
parties, as to whom the plalntiff had the right to proceed to judg- 
ment. They did not join in the pétition for removal, yet the court 
held that the additional ground of removal stated in the amended 
pétition was sufiScient to authorize the removal to be made. 

"It States [said the court] very clearly that the controversy between the 
parties Involved the authority of the land department of the United States 
to grant the patent or patents under which the défendant claimed the right to 
hold the land in dispute after and in view of the patent under whlch the plaln- 
tiff claimed the same land. This, if true, certainly exhibited a clalm by one 
party, under the authority of the government of the United States, which was 
contested by the other party on the ground of a want of such authority. In 
the settlement of this controversy, it is true the laws of the state of Illinois 
mlght be Invoked by one party Or both, but it would stlU be no less true that 
the authority of the United States to make the grant relied on would neces- 
sarily be called in question. We are therefore of opinion that the ground of 
removal now referred to presented a case arlsing under the laws of the 
United States, and so withln the purview of the act of 1875." 

The décision of the suprême court in the case of Mitchell v. Smale 
is applicable to the removal in question, and, upon the authority of 
that case, the motion to remand is denied. 



BONDHOL0ERS AND PURCHASERS OF THE IRON RAILROAD T. 
TOI/BDO, D. & B. R. CO. et al. 

(Circuit Court of Appeals, Seventh Circuit January 20, 1894.) 

No. 108. 

Affbalablb Judgmknts and Ordeks— Dbnial of Rbhbaring. 

After a decree flnally disallowlng a claim to a fund In court, a rehearing 
was asked, on grounds involving the correetness and regularlty, not the 
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validity, of the decree. EM, that the pétition therefor could not be re- 
garded as a pétition to vacate the decree as void, and an order dismissing 
the pétition was not appealable. 

Appeal from the Circuit Court of the United States for the Dis- 
trict of Indiana. 

This was a pétition by the Bondholders and Purcbasers of the Iron 
Railroad for a rehearing of a claim against proceeds of sale on 
foreclosure of mortgages on that and other railroada, constituting 
the Toledo, Cincinnati & St. Louis Eailroad. The Toledo, Delphos 
& Burlington Eailroad Company and the Toledo, Cincinnati & St. 
Louis Railroad Company demurred to the pétition. The demurrer 
was sustained, and thereupon the pétition was dismissed. The pe- 
titioners appealed. 

This appeal is from an order refusiug an application for a rehearing. The 
Iron Eailroad, sltuated entirely in the southem district of Ohlo, was a con- 
stituent part of the Toledo, Cincinnati & St. Louis Railroad, which in Au- 
gust, 1883, was put into the hauds of a receiver by orders of the United States 
circuit courts for the southern disti-ict of Illinois, for Indiana, and for the 
western division of the northern district of Ohlo, and was operated by the re- 
ceiver as a part of the System until the 20th of October, 1883, when, by order 
of the court in Ohlo, the order for the appointaient of the receiver was in 
respect to the Unes in Ohlo set aside; and, upon bills filed by the trustées of 
the mortgages upon the several Unes in that state, new orders were made ap- 
pointing a receiver for each of those Unes separately, but naming the sanie 
person as receiver in ail of the cases. In order that there might be a con- 
tinued unlty of management and opei-atlon, the courts of the seventh circuit 
appointed the same person receiver of the Unes in that circuit in place of the 
receiver flrst appointed, and accordingly the Unes In both circuits were op- 
erated as a unit until, by the decree of the court in the southern district of 
Ohio foreclosing the mortgage on the Iron Kailroad, that road was sold to a 
committee of its bondholders. 

Barly in the proceedings, and while that Une was in the possession of the 
receiver, it was claimed ijy and in behalf of the bondholders that the earnin>;s 
of the Iron Railroad exceeded its expenditures, and that the excess, which 
was being or had been expended in the opération of the System, should be 
made good by the other Unes. On the 5th r>f April, 1884, Jacob D. Oos was ap- 
pointed a spécial master, and directed to inquire and state, among other 
thing-s, "what may be due from the one interest or esta te to the other, and 
what proportion each should bear in respect of any charges and liabilitles 
in the premises." The spécial master. h[iving made his iiivestiifatiou, filed 
a preliminary report in the court at Cincinnati, and also (in case No. 7,706) at 
Indianapolis, where, on the 3d of October, 1884, it was stipulated that the 
same should be deemed and taken to be of force in the Consolidated suits 
(Nos. 7,814 and 7,815) there pending, as if filed therein, and as if the order of 
référence to the spécial master had been made in those suits. That report 
showed a balance of income of the Iron Eailroad over expenses, between No- 
vember Ist and April Ist, of $33,716.37. A later report was made on the 
26th day of July, 1884, showing, among other things, what proportions of the 
receiver's indebtedness should be borne by the several mortgaged divisions 
of the System; "the sum of $33,716.37, before reported to be due the Iron 
Railroad from the other divisions," being reported as "included In their déficits 
and a part of the undisputed indebtedness of the receiver, subject, however. 
to be reduced by the proportion of car rentals, etc., chargea that road, if 
the same shall be approved by the court, as reported in the former report of 
the master." 

On the Sth day of February, 1886, the bondholders, who are appeUants hère, 
filed in the court at Indianapolis a pétition alleging that $41,133.91 of the 
earnings of the Iron Raihroad had been diverted by the receivers, and applied 
to the use of the other divisions, including those embraced in the causes 
pending in the district of Indiana (Nos. 7,706 and 7,814), and that, by the ratio 
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afloBtefl by the spécial master for apportloning the gênerai expenses of opera- 
tlcm, the âiylplpn embraced in No. 7,706 sliould bear 30.05 per cent, and the 
division embraced in No. 7,814 sliould bear 29.85 per cent., 'of the whole; 
making the sum due from one division $12,360.73, and from the other $12,- 
278.46, for the payment of whlch sums, respectively, the petitioners asked 
decreea. Thls pétition, it is alleged in the application for a réhearing, was 
never passed upon by the court. 

AfterVsrards, on January 7, 1887, the spécial master made a third and final 
report, showlng that the net eamings of the Iro'n Eailroad, for the entire time 
it was in liie possession of the receiver, had been $41,748.39; that the whole 
eàrnlngs 6f the System had been used for opéra ting expenses; and that, as 
matter of law, "the excess of earnings over expenses in the case of the Iron 
Eailroad, so used by the receivers for operating the other divisions of the 
System, ought to be a charge against the fund arislng fi'om the sale of such 
other divisions," etc.; and on February 19th, eusulng, exceptions flled In the 
court at Cincinnati were there overruled, and the report confirmed. That re- 
port was flled In the court at Indianapolls on the 12th of January, 1887. 
On the Ist of October, 1886, it was ordered at Cincinnati (the circuit judges 
of both circuits being présent) that the indebtedness of the first receivership 
of the System and of the varions divisions thereof, in the several actions 
brought In both circuits, be recognized as debts of the court, the same as the 
debts of the second receiver, and A. J. Eicks and W. P. Fishbacli were ap- 
polnted to talie évidence and report the indebtedness. Thelr report was 
flled at Cincinnati and Toledo March 11, 1887, and at Indianapolls the day 
before, among other thlngs approving the claim of the Iron Eailroad, as re- 
ported by Spécial Master Oox, subject to such légal objection as might be 
made; and It is alleged that no exception to that report was ever talien or 
flled in any of the comts. 

On the 6th of April, 1887, the circuit Judges of the two circuits and the 
district Judge for the northern district of Ohio met at the clty of Oleveland, 
for the purpose of determlnlng various pendlng questions, and there agreed 
upon a decree, since known as the "Oleveland Decree," which was entered 
in the varions courts having jurlsdiction,— at Cincinnati April 12, and at In- 
dianapolls April 16, 1887. By the eighth clause of that deeree it is ordered 
"that the clalm of the Iron EaUroad for forty-one thousand seven hundred 
and forty-eight aud 39-100 ($41,748.39) dollars, reported and allowed by Gov^ 
ernor Cox, as spécial master, be, and the same Is hereby, rejected and dlsal- 
lowed. The exceptions now allowed to be flled to the master's report, allowing 
said claim, are hereby sustained; and it is flnally ordered, adjudged, and de- 
creed that the said Iron Eailroad and the purchasers thereof at foreclosure 
sale take nothing by said clalm and proceedings thereunder,"— from which 
decree an appeal to the suprême coiu:t was prayed and granted, upon the giv- 
ing of a bond in a siim named, "to the approval of the circuit court of the 
United States for the southern district of Ohio, western division." The ap- 
peal was not prosecuted, but on the 28th of April a pétition for a réhearing 
was flled in the court at Cincinnati, and on the Ist of August ensuing was 
granted; the court orderlng that the decree be vacated and annuUed In re- 
spect to the daim of the Iron Eailroad, and that the claim stand for réhearing 
and further order, in the causes pending in the sixth circuit. ITpon the ré- 
hearing it was adjudged by the court at Cincinnati that the. former decree 
disallowing the claim be annulied, and that "said claim of the Iron Eailroad 
for net eamings is hereby re-established in aJl respects as fully as if the decree 
of April, 1887, had never been made: provided, however, that this decree 
does not warrant any enforcement or collection of said claim save in cases 
Nos.. 3,554, 3,556, 3,577, 3,578, and 3,579 [ail pending in Ohio], without the con- 
currence herein of the circuit courts of the United States for the district of 
Indiana and the district of Illinois." Counsel representing ail divisions of the 
System were présent at that hearing, and in view of a previous order made 
by Judge Baxter, surrendering primary jurlsdiction over the Toledo division 
to the circuit coiurts of the seventh circuit, the decree re-establishing the 
claim was not entered at Toledo. 

The pétition for a réhearing was not filed or presented at Indianapolls until 
November 8, 1889, where, after a récital of the appearance of the parties by 
counsel, argument, and submission, It was ordered "that the pétition be al- 
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lowed, and, by agreement of counsel in open court, it is further ordered that 
the pétition be, and the same is hereby, set down for further hearing before 
tliis court on tlie 13th day of January, A. D. 1890." On the 27tli of February 
ensuing, upon a sliowing by affldavit that there Iiad been net earnings by 
the Toledo division which should be talien into the accounting between di- 
visions, W. P. Fishback, master, was directed to investigate and report the 
facts; and on the 13th of February, 1891, he reported that the évidence failed 
to show earnings above expenses by the Toledo division. Nothing further 
seems to hâve been done until February 29, 1892, when the amended pétition 
for a rehearing was filed, setting forth the facts stated, with détails and cir- 
cumstances which it is not thought necessary or profitable to recite hère. To 
this pétition there was opposed a motion to strike out, and also a demurrer, 
which last the court, on the 28th day of January, 1893, sustained, and ordered 
and decreed that the pétition and amended pétition for rehearing be dis- 
missed; and from that decree or order this appeal Is prosecuted. 
- The prayer of the amended pétition is divided into seven clauses, ail directly 
or indirectly to the effect that in the seventh circuit, as bad already been done 
in the sixth circuit, there should be granted a rehearing of the Cleveland de- 
cree touching the claim of the Iron Railroad, and that the claim be re-estab- 
lished and apportioned over the several divisions of the System for payment 
out of the proceeds of sale,— the flfth clause being: "That so much of said 
Cleveland decree as purports to disallow said Iron Railroad claim may be va- 
cated, annulled, and held for naught, and as no bar to the enforcement of a 
just proportion of said Iron Railroad claim against said St. Louis and Toledo 
divisions, Including said Toledo terminais, so far as the causes in the district 
of Indiana are concerned." 

The terms of the circuit court of the United States held at Indianapolis 
during the time of thèse transactions commenced on the flrst Tuesdays of May 
and November of each year. 

John G. Coombs, Gustavus H. Wald, and Chas. H. Hanson, for 
appellants. 

Eobt. Gr. IngersoU and Brown & Geddes, for appellees. 

Before WOODS and JENKINS, Circuit Judges, and BUNN, Dis- 
trict Judge. 

WOODS, Circuit Judge (after stating the facts). It is well set- 
tled that there ean be no appeal from an order granting or refusing 
an application for a rehearing. Steines v. PranMin Co., 14 Wall. 15 ; 
Eailway Co. t. Heck, 102 U. S. 120; Kennon v. GUmer, 131 U. S. 22,. 
9 Sup. et. 696; Eoemer v. Bernheim, 132 U. S. 103, 10 Sup. Ct 12; 
Boesch V. GrafE, 133 U. S. 697, 10 Sup. Ct. 378; Central Trust Co. v. 
Grant Locomotive Works, 135 U. S. 207, 10 Sup. Ct. 736. 

The appellants contend, however, that the decree of which a re- 
hearing was asked was neither flnal nor valid; that their pétition 
for rehearing was such only in f orm ; that "in substance and reality 
it was purely and simply a pétition to vacate the alleged decree of 
April 10, 1887, on the ground that it was absolutely null and void, 
and was not a decree touching matters pending in the seventh cir- 
cuit at ail." This position is not tenable. Both by its averi^nts 
and by its prayer, it is clear that the pétition was intended to be 
and is just what it purports to be — a pétition for a rehearing. It 
was not filed in time under equity rule 88, it is true, but equally for 
any other purpose than a rehearing it has no standing or support. 
If, as contended, the decree was not final, there is for that reason no 
appeal from it; and if it was not valid, or was absolutely null and 
void, or did not touch matters pending in the seventh circuit, then 
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it is no obstacle to any procédure pending, or that might be instî- 
tuted, fût tîie establishment and enforcement of the claim of the ap- 
pellants, and the appeal is unnecessary. But the grounds on which a 
rehearing was asked involve the correctness and regularity, and not 
the validity, of the decree. If, for instance, no exception had been 
filed to thé several master's reports in support of the claim of the 
Iron Railroad and for that reason there should hâve been a de- 
cree in accordance with the ândings and recommendations of the 
spécial master, the objection is not jurisdictional, and the decree, 
at most, could only be said to be erroneous. For the correction of 
the error there was a choice of procédure by appeal or by pétition 
for a rehearing. But the appeal, if one is taken, must be always 
from the original decree, and not from the ruling on a pétition for 
rehearing, if a rehearing has been asked. 

The "Cleveland Decree," so called, as entered on the 16 th of April, 
1887, in the court for the district of Indiana, it is clear, was not 
invalid ; and it was effective to dispose of the claim of the appellants, 
whether considered as having been brought under the jurisdiction 
of the court by the reports of the spécial masters or by the bond- 
holders' pétition of February 8, 1886. The gênerai claim, as em- 
bodied in those reports, and as more particularly stated and 
presented by the pétition ïor apportionment among the divisions 
of the road whcih extended into the seventh circuit, was prop- 
erly before the court for adjudication; and, whatever error there 
may hâve been in the décision, the validity of the decree is beyond 
attack. Though presented in two fonns, — by the masters' reports, 
and by the pétition of bondholders, — ^the claim was essentially one, 
and was pending when the decree agreed upon by the judges at 
Oleveland was entered, rejecting the claim as an entirety; and, to 
the extent of the jurisdiction of the court in Indiana over the sub- 
ject and the parties, that decree, when entered there, was a final 
disposition of the claim in both fonns. The decree had its force, 
not from anything done or agreed upon at Cleveland or elsewhere 
, in the sixth circuit, but by virtue of the power and jurisdiction of the 
court which pronounced it; and the subséquent granting of a re- 
hearing by the court at Cincinnati could hâve had no effect upon 
the decree in Indiana, even if the proviso to the contrary had been 
omitted from the Cincinnati decree. 

The pétition for a rehearing, to be available, should hâve been 
presented at the term when the decree was entered; and if when so 
presented it had been denied, the appeal should hâve been from the 
original decree. 

This appeal should be dismissed, at the costs of the appellants; 
and it is so ordered. 

CRAVEN y. CANADIAN PAO. E. 00. 

(Circuit Oourt, D. Massachusetts. June 21, 1894.) 

No. 3,680. 

JUDGMENT— OpBNINO APTEB TbRM— UstAUTHORIZBD AaBEBMKNT OF Attornet». 

A judgment regularly entered pursuant to an agreement of the attor- 
néys for the parties, flled in the case, cannot be opened, after final ad- 
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Journment of the term, on the ground that the agreement was unauthor- 
Ized. 

This was an action by Michael Craven against the Canadian 
Pacific Railroad Company, in which judgment was entered for 
plaintiff on an agreement signed by tbe attomeys for th.e parties, 
and flled in the case. 

John W. Corcoran, for plaintiff. 
William H. Coolidge, for défendant. 

PUTNAM, Circuit Judge. At the May term, 1893, the followîng 
agreement was filed in the case to which this pétition relates: 

"In this case it is agreed that entry shall be made: 'Judgment for the plain- 
tiff for seventeen hundred and fifty dollars, without costs, and judgment sat- 
isfied.' William H. Brooks, Attorney for Plaintiff. 

"Strout & Coolidge, Attomeys for Défendant" 

Judgment was entered at that term pursuant to that agreement. 

While the court might not enforce such an agreement before 
judgment is entered, if unauthorized as between attorney. and 
client (Holker v. Parlier, 7 Granch, 496), and may, and perhaps 
should, on équitable prineiples reopen a judgment at the same 
term, entered on such an agreement, if so unauthorized (Dalton v. 
Eailway Co., 159 Mass. 221, 34 N. E. 261), yet the court is not re- 
quired of its own motion to look behind the signatures of the attor- 
neys. To hold otherwise would be to reverse the rules governing 
the relations between the court and bar. Consequently this judg- 
ment was regularly entered, and the error, if any, was not that 
of the court or its clerk. Therefore, after the term at which the 
judgment was entered was finally adjourned, the court had no 
further control over the judgment. The rule is well stated in Hick- 
man v. Ft. Scott, 141 U. S. 415, 12 Sup. Ct. 9. 

Pétition denied, with costs; petitioner's exceptions to be filed 
within 10 days. 



BUNTON et al. v. UNITED STATES. 
(Circuit Court, W. D. Pennsylvanla. Aprll 17, 1894.) 

1. Interest— Jddgment of Court op Claims. 

Interest hdd not recoveraWe upon a judgment In the com-t of daims, 
where the judgment was founded upon a tort, and the case had been re- 
ferred to the court tmder a spécial act (25 Stat. 1334), which did not con- 
tain any provision in relation to interest. 

8. Same — JuRisDrcTioN of Circuit Court. 

Interest cannot be recovered in the United States circuit court upon a 
judgment rendered in the court of claims; the question being Incidental 
to the original suit, and the court of claims being the proper forum for its 
détermination. 

George A. King, for plaintiffs. 
Harry Alvan Hall, U. S. Dist. Atty. 

Before ACHESON, Circuit Judge, and BUFFBSIGTON, District 
Judge. 
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BUllINaTON, District Judge. On January 2, 1884, the 
steamer L N. Bunton was sunk in the Ohio river by collision with 
the pier of the Davis Island dam, a structure erected by the United 
States govemment. By spécial act of congress of March. 2, 1889 
(25 Stat. 1334), the claim of the owners for this loss was "referred 
to the court of claims to hear and détermine the same to judg- 
ment with the right of appeal as in other cases." On March 16, 
1889, suit was brought in said court on said claim, and on April 
22, 1889, judgment rendered that the "claimants do hâve and re- 
cover of and f rom the United States the sum of thirty-one thousand 
six hundred and ten doUars (|31,610)." No appropriatio!;^ for the 
payment thereof was made untU September 30, 1890. Thereafter, 
the said sum was paid. Interest is claimed from April 22, 1889, 
to September 30, 1890, on the judgment; and to enforce this claim, 
amounting to |1,840.51, the présent proceeding is brought, and to 
it a demurrer has been flled. The case involves two questions: 
First, is interest recoverable upon the judgment? and secondly, if 
so, has this court jurisdictioiii to enforce such claim? 

It is well settled that interest is not allowed on claims against 
the govemment, whether they arise on contract or tort; the only 
exceptions being where the govemment stipulâtes to pay it, or it 
is given by express législation. U. S. v. Bayard, 127 U. S. 260, 8 
Sup. et. 1156. The petitionérs claim it on this judgment by virtue 
of section 10 of the act of March 3, 1887, which provides, "From 
the date of such final judgment or decree interest shall be computed 
thereon at the rate of four per cent, per annum, untU the time 
when an appropriation is made for the payment of the judgment 
or decree," Whether this section refers to judgments of the court 
of claims, or is not restricted to those of the circuit and district 
courts, as contended by côunsel for govemment, we do not, at prés- 
ent, feel called on to décide; for, in our opinion, this case does not 
arise under that act, nor is it thereby affected. It will be noted 
the original cause of action, being a tort, was excepted from the ju- 
risdiction of the circuit, district, and court of claims by said stat- 
ute. To enable the plaintiffs to sue, the spécial act of March 2, 
1889, was passed, which provides "the claim" shall be referred to, 
and the court of claims shaU "hear and détermine the same to 
judgment." This act is the warrant for that court's jurisdiction, 
and measures the relief to be granted. In pursuance thereto, that 
court has flxed the amount, but has not decreed the payment of 
interest thereon, There is no provision in the act allowing inter- 
est on the claim, or on the judgment; nor is there any gênerai stat- 
ute allowing it, which includes this spécial case, of an excepted 
cause of action, specially referred to this particular court. When 
the court had fixed the amount, the time of payment was the sub- 
ject of législative wUl thereafter. So far as interest was con- 
cerned, the status of the case was as though congress had originaUy 
passed a private act flxing the amount, and ordering it paid, but 
naade no appropriation for such payment. Under such facts, it 
could not well be contended that interest ran untU appropriation 
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be made. We are therefore of opinion no interest upon the judg- 
ment is recorerable. 

But conceding, for présent purposes, it is, the question still re- 
mains, can such right be enforced by tbe présent proceeding? The 
judgment was recovered in a court of compétent jurisdiction, and 
interest, if recoverable at ail, is recoverable as an incident to that 
judgment, Manifestly, it is the province of that court to enter 
a judgment or decree which shall embrace ail matters incident to 
the controversy before it. It will be noted, we are not asked to 
enforce a judgment of the court of claims, for its judgment, to the 
extent to which it went, is now paid; but we are asked to say 
whether that judgment bore the incident of interest or not, — ^in 
substance, to décide what the court of claims has omitted to dé- 
cide. In our opinion this question is one incidental to the original 
suit, and the court of claims is the proper forum for its déter- 
mination. For the reasons set forth the demurrer is sustained. 

ACnESON, Circuit Judge, concurs. 



WBTHERBY v. STINSON et aL 

(Circuit Court of Appeals, Seventh Circuit Aprll 13, 1894.) 

No. 142. 

1. JuKrSDICTION OF FEDERAL COUBTS — CiTIZEKSHIl-. 

Where jurisdiction dépends on diversity of cltlzenshlp, and the blU 
shows that complainant and one of the défendants are citizens of the 
same state, and such défendant, although he files a dlsclalmer, is not dis- 
missed ont of the case, the suit shonld be dlsmissed. 
a. Review on Appeal— -Objection not Kaised by Counsel. 

On appeal from a decree dismisslng a suit for want of equity the appel- 
late court should take notice of a lack of jurisdiction, appearing from the 
bill, even though It is not suggested in the briefs or at the heariug. 

Appeal from the Circuit Court of the United States for the West- 
ern District of Wisconsin. 

This was a suit by George Wetherby against James Stinson, the 
Superior Consolidated Land Company, Sarah B. Andersen, and Dan- 
iel A. Robertson. Défendant Kobertson filed a disclaimer, and the 
other défendants demurred. The demurrer was sustained, and the 
bill was dismissed for want of equity. Complainant apjjealed. 

The appellant, a citizen of Minnesota, brought his bill of comi:)lamt against 
the défendants, alleging that three of them were résidents and citizens re- 
spectively of Blinols or Wisconsin, and the fourth, Daniel A. Robertson, a rési- 
dent and citizen of Minnesota. The avermeuts of the bill are, in substance: 
That Lafayette Emmett, the appellant's grantor, belng the owner of the north- 
east quarter of a certain section of land in Douglas county, Wls., entered Into 
an agreement with a syndicate, conslstlng at first of eleven and afterwards of 
twelve persons, for the conveyance of the land to a trustée, to be platted in 
connection with lands belonging to the members of the syndicate as the city 
of Superior; that in pursuance of that agreement, on the 29th of June, 1854, 
he joined in the exécution of a deed conveying the land to the said Robert- 
son as trustée "for the purpose of platting as aforesald and not otherwise," 
and for no other considération; that in August, 1854, the twelfth person 
joined the syndicate, and ail authority theretofore given Robertson by tbe 
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original eleven, of whom he was one, was revoked, and Newtoij and Nelson, who 
wete aiso members, were seledted as, and by deed in wi-iting were made, trus- 
tées and attorneys in fact of the twelre, In lieu of Robertson, to apportion 
among the several members 6f the syndlcate, and to convey to them, their 
respective shares in the platted lands; that on December 16th Bobertsofn 
executed to hls prlnclpals, the original eleven, a formai release and convey- 
ance of ail lands conveyed to him, including the sald quarter section; that 
after August, 1854, the proposed platting was done, and made a matter of 
record; that there exlsts, and has evar existed, on the records of Douglas 
county, évidence of the original agreement among the members of the syndl- 
cate of eleven, and of the annulment thereof, and of the revocation of the 
trustéeshlp and authority of Robertson, and of the subséquent agreement 
among thé twelve who composed the second syndlcate; that at the request 
of the original syndlcate Bmmett executed "hls certain formai deed for the 
south half of said northeast quarter to sald twelve persons, respectively, in 
pursuance of, and in modification of, the original agreement for the platting 
of said northeast quarter, whlch deed bears date November 24, 1854, and was 
duly recorded," as were ail the deeds before mentloned; that thereafter, 
on June 18, 1857, pursuant to the original and modlfied agreements, the twelve. 
In compliance with the original agreement between Emmett and the eleven, 
and after the plat of Superior was made and recorded, did exécute to Emmett, 
by and through Newton and Nelson, as attorneys in fact, a reconveyance of 
ail the blocks In and accordlng to the plat of Superior upon the south half 
of the said southeast quarter, whlch deed was recorded March 26, 1858; that 
Kobertson never made any conveyance of the north half of sald northeast 
quarter, or of any part thereof, save and except to said eleven persons as 
aforesaid; and that slnce the formation of the new syndlcate, and the désigna- 
tion of Newton and Nelson as trustées, and the revocation of hls own powers, 
"Robertson has ever tréated and regarded sald powers conferred upon him by 
and undér sald agreement with said Lafayette Emmett, as aforesaid, as fully 
terminated, and absolutely revoked, and of no further life, force, or effect;" that 
upon a judgment for costs In the sum of $213.67 against the twelve composing 
the new syndlcate, rendered in a certain suit beguu by them in the Douglas 
circuit court, and dlsmissed on their motion, exécution was Issued and levled 
upon certain lânds as the property of the twelve, Including a part of the north 
half of said northeast quarter, and thereafter a sale and pretended conveyance 
was made by the sberifC to E. W. Andersen, Jr., for $36.75, the deed bearlng 
date February 3, 1871; that on June 30, 1868, a plurles exécution issued, by 
virtue of whlch the sherifiE levled upon and sold other lanàs as the property 
of the twelve, Including the remalnder of the north half of said northeast 
quarter, to the respondent James Stlnson, one of the twelve judgment debtors, 
for $240; that no rédemption was made frpm elther of the sales; that on 
April 20, 1875, said Andersen died, leavlng the respondent Sarah B. Ander- 
sen hls sole devisee» and she makes clalm to the portion of the land so sold 
and conveyed to her devlsor; that Stlnson Is, and ever has been, a large 
stockholder In the Consolidated Land Company, one of the respondents, and, 
solely in considération of stock In that company, has within the past two years 
made pretended asslgnments and conveyances to that company of a portion 
of the north hahC of said northeast quarter, purchased at sherifC's sale as 
aforesaid; that^ the said north haJf of the said quarter section has ever 
been, and now is, whoUy vacant and unoccupled, and is of the value of $3,000r 
that the twelve Judgment debtors aforesaid never, elther jolntly or severally 
or otherwise, had In said land, or any part thereof, any property or rights, 
légal or équitable, leyiable under exécution; that the deed of Emmett to Rob- 
ertson conveyed -no.leviable interest or property in the land; that Stlnson, as 
one of the Judgment debtors, was prtmarily and at ail times absolutely 
llable indlvidually for the payment of the sald judgment, and, well knowiug 
the fraudulent çlmracier of the sherifE's sale, made no attempt to obtain a 
deed thereunder ùntil more than 21 years after the date of the sale, when, 
on March 10, 1890, without any order of court therefor, he fraudulently and: 
unlawfully received from the sherlff of the county a deed whlch was flled for 
record four days later by sald. corporation, whlch at ail times had fuU notice» 
both actual and constructive, of the inflrm and worthless character of Stln- 
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.son's title; that the pretended transfers to the corporation by Stinson were 
the resuit of a conspiracy and fraudulent comblnatlons between the cor- 
poration and hlm to harass the complalnant, and to becloud and depre- 
ciate the value of his title; that 'mmediately after the platting of the 
land— for vvhich Bmmett pald his proportionate share of the expense— Emmett 
demanded of Kobertson a formai conveyance of the platted blocks in the north 
balf of the said quarter section, which he neglected and refused to make; 
that Emmett made like demand of the syndicale of twelve after the pretend- 
ed conveyance by Bobertson to the original eleven, and before the pretended 
sherifC's sales, which demand was neglected and refused; that the défend- 
ants, and each of them, neglect and refuse to release and discharge of record 
or to surrender to the plaintifC their pretended and ostensible clalms of record 
to said north half of the said northeast quarter section, and to any part thereof ; 
that Emmett, "for full value paid to him," sold and conveyed the north half 
of said premises to the plaintifif by deed, which was afterwards duly recorded 
on the 23d of January, 1890; that the clalms and aets of the respondents 
Stinson, the Consolidated Land Company, Sarah B. Andersen, and Daniel A. 
Hobertson are contrary to equity, and constitute unjust clouds upon the com- 
plainant's title; that neither the complainant nor his grantor, Emmett, had 
notice or knowledge of the sales made by the sherifC, or either of them, 
and of tlie claims of the défendants thereunder, until within the past one and 
one-half years. The prayer of the bill, among other things, is "that the said 
instrument to Daniel A. Robertson be decreed an unexecuted trust as against 
.your orator, and that no property, lu fact or in law, ever passed to any one by 
virtue thereof, and that légal title to said premises be decreed conveyed to 
yoiir orators." 

To this bill Robertson, by counsel, flled a disclalmer, which, omitting signa- 
tures, was of the following ténor: "This défendant now and at ail times 
hereafter saving and reserving unto himself ail beneflt and advantages of ex- 
ception which can or may be had or taken to the many errors, uncertainties 
and other imperfections in the said complainant's bill of complaint contained, 
for disclalmer thereunto, or unto so much, or such parts thereof, as this de- 
fendant is advised is or are material or necessary for him to make disclalmer 
unto, this défendant, disclaiming, saith that he doth not know that he, this 
défendant, to his knowledge and belief, ever had, nor did he claim or prétend 
to hâve, nor doth he now claim, any right, title, or interest of, in, or to the 
estâtes and premises situate," etc., "in the said complainant's bill mentioned. 
and every part thereof. And this défendant dénies ail, and ail manner of, 
unlawful combination and confederacy, wherewith he is by the said bill 
charged; without this that there is any other matter, cause, or thing in the 
said complainant's said bill of complaint contained material or necessary for 
this défendant to make answer unto, and not herein and hereby well and 
Buffleiently answered, traversed, and avoided or denled, is true to the knowl- 
edge or belief of this défendant. AU of which matters and things this de- 
fendant is ready and willing to aver, malntain, and prove, as this honorable 
court shall direct, and humbly prays to be hence dismissed, wlth his reason- 
able costs and charges In this behalf most wrongfuUy sustalned." 

The other défendants demurred to the bill. This was In March, 1892, and 
on the 15th of August, 1893, at a spécial term, the court sustained the de- 
murrer, ordered the bill dismissed as without equity, and adjudged that the 
■défendants, Including Robertson, recover of the complainant their costs. 
Appeal was prayed "from said final decree, and the whole thereof," Robert- 
son's name belng included with the others in the pétition for appeal and as- 
Bignment of errors. 

J. N. True, for appellant. 
A. L. Sanbom, for appellees. 

Before WOODS and JENKINS, Circuit Judges, and BAKEE, 
District Judge. 

"WOODS, Circuit Judge (after stating the case). The bill shows 
tbat when the suit was begun the complainant and Kobertson, one 
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af the reepondents, were cîtizens of the same state, and, though not 
TOggè^ted iii the briefs or at the hearing, we are compelled to recog- 
aize tixê lack of fédéral jurisdiction over the case. Bailway Co. 
T. Swan, 111 U. S. 379, 382, 4 Sup. Ct. 510; Parker v. Ormsby, 141 
lU. S. 81, 11 Sup. Ct. 912; Burnham v. Bank, 10 U. S. App. 485, 3 
0. C. A. 486, 53 Fed. 163. Bobertson's disclaimer did not cure the 
iefect, because, if for no other reason, he was not dismissed out of 
the case, but remained a party to the end. Pirie v. Tvedt, 115 U. S. 
41, 5 Sup. Ct. 1034, 1161; Sloane v. Anderson, 117 U. S. 275, 6 Sup. 
Ot. 730; Phelps V. Oaks, 117 U. S. 236, 6 Sup. Ct, 714; Wire Hedge 
3o. V. FuUer, 122 U. S. 535, 7 Sup. Ct 1265; Torrence v. Shedd, 
144 U. S. 527, 12 Sup. Ct. 726. In f act, his disclaimer was not to the 
întire bill, but was accompanied by a déniai of the alleged confed- 
îracy and combination, and therefore did not entitle him to be dis- 
missed with costs. Story, Eq. PI. § 844; 1 Daniell, Ch. PL 707. "The 
proper course to be pursued by the plaintiff," says Daniell, at page 
709, "after a disclaimer to the whole bill has been flled, is either to 
dismiss the biU as against the party disclaiming, with costs, or to 
amend it; or, if he thinks tlie défendant is not entitled to his costs, 
he may set the cause down upon the answer and disclaimer, and 
bring the défendant to a hearing." It does not foUow, therefore, 
from the mère filing of a disclaimer, no matter what its scope, or 
what the nature of the case, that the one disclaiming ceases to be 
a party* though, if he be charged only with asserting a daim, he may, 
by disclaiming, become entitled ordinarily to be dismissed with costs. 
It is seldom, however, that a disclaimer may be put in alone or with- 
out answer, and in this case, irrespective of conspiracy and combina- 
tion, of which Eobertson was not directly charged, it is doubtfid 
whether a disclaimer was appropriate or admissible. The bill shows 
that Emmett had conveyed the land in controversy to Eobertson in 
trust, to be platted by him, and that Eobertson conYeyed or attempt- 
ed to convey to the eleven persons who composed the original syndi- 
cate. Thèse facts involve important questions, which, it would 
seem, cannot well be determined in a suit to which Eobertson is not 
a pai'ty. For instance: Did Emmett part with his title, or did 
he confer upon Eobertson simply a power to dp the platting con- 
templated? And, when that was done, did the conveyance or deed 
cease to be of effect, or was it necessary that there should be a 
reconveyance to Emmett? Whatever the right, title, or power con- 
ferred upon Eobertson, could he make a transfer to others, and was 
his deed to the eleven totally void, or did it vest the grantees with 
some right, title, or power? If the title remained in Eobertson, 
it is doubtful whether, by a disclaimer, especially when signed, 
as this was, only by his counsel, he could divest himself of the title. 
To say the least, it was important, as the plaintiff recognized it to be, 
that Eobertson should be made a party to the case, and, notwith- 
standing the disclaimer, it was hardly less important that until 
final decree was rendered he should remain a party. No motion or 
order for his discharge was made, and he in fact continued in the 
case to the end, and, with the other défendants, was given judgment 
for costs. Whether or not, even if the disclaimer had been complète 
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and appropriate to the entire bill, and the party had been dismîssed 
from the case, the jurisdiction would hâve been thereby established 
or acquired, we need not consider. Upon the facts as they are, 
the lack of jurisdiction is clear, and it follows that the decree dis- 
missing the bill for want of equity should be set aside, and a dis- 
missal for want of jurisdiction shonld be entered, but without costs. 
Mayor v. Cooper, 6 Wall. 247; Barney v. Baltimore City, Id. 280; 
Hornthall v. CoUector, 9 Wall. 560; ÏBailway Oo. v. Swan, supra; 
Grâce v. Insurance Co., 109 U. S. 278, 3 Sup. Ct. 207; Fuel Co. v. 
Brock, 139 U. S. 216, 11 Sup. Ct. 523. We think, too, that costs 
should not be allowed in this court So ordered. 



PRESIDENT, ETC., OF TALE C0XJLEG1& v. SANGER, State Treasurer. 
(Circuit Court, D. Connecticut June 26, 1894.) 

1. FEDERAL COCRTS— JUKISDICTION — SUIT AGAINST StATE OFFICEK. 

A fédéral court cannot take jurisdictioa of a suit against a state offlcer 
to compel or coerce the state to perlorm Its obligations or abide by its 
contracts, when the offlcer bas neither eommitted nor threatened to com- 
mit an injury to the property of complainant, but may talie jurisdiction 
of a suit against an oflicer who, imder the authority of an unconstitutional 
statute, has attaclied or threatened to attack and injure the vested pecun- 
iary rights of complainant in bis property. 
S. AGBicuLTUBAii Collège Land Scbip — Vested Interest — Injunotion to 
Pbbvbnt Diversion of Incomb. 

The title whieh Yale Collège has under the contract wlth the state of 
Connecticut inviolably securing to sald corporation the income of the fund 
(Act June 24, 1863) derived from the avalls of land scrip donated under the 
act of congress of July 2, 1862, which were invested in bonds and consti- 
tuted a separate fund, is a vested bénéficiai right in such securlties, and the 
state treasurer may be enjolned, at the suit of the coUege in a fédéral court, 
from a threatened diversion of the income under the authorlty of an uncon- 
stitutional state statute, but wiU not be compelled to pay the income to 
the collège, as such relief Is, in effect, an attempt to compel the state to 
exécute its contract. 

This was a suit by the président, etc., of Yale Collège, against the 
state treasurer of the state of Connecticut, to prevent a threatened 
diversion from complainant of the income of the "Agricultural Col- 
lège Fund," created by act of congress. Défendant demurred to the 
bill. 

Charles B. IngersoU and Bristol, Stoddard & Bristol, for com- 
plainant. 
Wm. Edgar Simonds and E. Henry Hyde, Jr., for défendant. 

SHIPMAH, Circuit Judge. The matter in dispute between the 
parties arises under the laws of the United States. The com- 
plainant States in its bill in equity the following case: 

(1) In 1863 the state of Connecticut received from the United States gov- 
emment, under the act of congress of .July 2, 1862, land scrip subsequently 
sold for $135,000, "for the uses and purposes prescribed in said act." The 
prescribed "uses and purposes" -was the investment of the money as "a per- 
pétuai fund," of which the interest was to be inviolably appropriated to the 
"endowment, maintenance, and support" of some collège or collèges in Con- 
v.62F.no.4— 12 
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nectlcut (to- fee provlded by the state wlthln flve yéars), where the leadingr 
object should be to teach certain branches of learning relating to agriculture 
and the mechanic arts. 

<2) The sta!te of Oonnecticwt, haylng accepted the donation "upon the terms 
eontalned In sald act," thereupon, wlthln the flve years, selected the collège 
of the complainant for the endownjent provided by the act of congress, and 
by act pf Its général assembly of June 24, 1863, set apart the fund (subse- 
quently styied the "Agricultural Collège Fund") for the purpose of such en- 
dowment, placlng It In the spécial cugtody of the commlssioner of the school 
fund, and approprlating the whole interest accruing therefrom thereafter to 
the complajnant, In considération of the complainant's engagement, by con- 
tract in wrltlng, to fulflU the duties and perform the obligations requlred by 
the act 6t ctingress. 

(3) The complalnant complled with this condition of the endowment, and, 
"at large expense," equipped the départaient of its collège known as the "Shef- 
fleld Scientiflc School" with the means of the prescrlbed instruction; and 
thereupon the collège of the complalnant became establlshed, under the pro- 
visions of the act of congress, as the sole collège in Oonnectlcut entitled to the 
beneflts of the endowment fund; and the complalnant at once became pos- 
sessed of the entire bénéficiai interest In sald fund for the "endowment, main- 
tenance, and support" of fis collège so establlshed, and thereafter, down to 
the time of the threàtened acts of the défendant complalned of, has con- 
tinued to enjoy for that purpose ail the rights, privilèges, and beneflts be- 
longing to such bénéficiai Interest. 

(4) By àct of congress approyed August 30, 1890, the Uniïed States govern- 
ment approprlated ont of thè United States treasury other sums, payable 
thereafter annnally, for "the more complète endowment and support of the 
collèges for the beneflt of agriculture and the mechanic arts establlshed un- 
der the provisions of an act of congress approved July 2, 1862," whlch sums 
were directed to be paid by the secretary of the treasury of the United States 
to the State treasurer (in the absence of other désignation by the state), by 
whom sald atimià Were directed to be paid over "immedlately" to the treas- 
urers of the dollege entitled to recelve the same; and, under the provisions of 
this act, such appropriations for the respective years ending June 30, 1890, 
June 30, 1891, June 30, 1892, June 30, 1893, were received by the state treas- 
urer of Cohnecticut, and by him Immedlately paid over to the treasnrer of 
this complalnant, as the party entitled to recelve the same for the beneflt of 
Its collège "establlshed" and "endowed" under the act of congress of July 2, 
1862, as already stàted. 

(5) At the bringing of this suit, the défendant, belng the state treasurer of 

Oonnectlcut, had in hls hands dollars, whlch he had received from the 

commlssioner of the school fund, as Interest accrued from the agricultural 
collège fund in the custody of sald commlssioner, and whlch, by the Oon- 
nectlcut act of June 24, 1863, had been granted to this complalnant, as 
ahready stated, and had then by said act become payable to the complalnant. 
The défendant also had In hls hands the sum of $19,000, whlch he had re- 
ceived from the secretary of the treasury of the United States under the act 
of congress of August 30, 1890, and whlch, by sald act of congress, he was 
directed to pay over Immedlately to this complalnant, if the complalnant was 
entitled to the same. 

(6) The défendant, having thèse sums of money in hand, refused to pay over 
either of them to the complalnant, and threatened to pay over the same, or the 
substantial part thereof, to the Storr's Agricultural Collège, an institution of 
the state of Oonnectlcut, establlshed by act of its gênerai assembly approved 
Aprll 21, 1893; hls reason for such refusai and such threatened action betng 
that he was directed so to do by the sald act of the gênerai assembly of the 
state. 

(7) The complalnant, clalmlng that by the act of congress of July 2, 1862, 
and the act of the gênerai assembly of Oonnectlcut of Jime 24, 1863, pur- 
suant thereto, a property right in "the perpétuai fund" by sald acts consti- 
tuted, had vested In the complalnant by the grant or executed contract of 
the state of Oonnectlcut, entltllng the complalnant to ail the bénéficiai Interest 
of sald fund (or the endowment of its collège, establlshed under said act of 
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congress, and also to ail the sums of monoy appropriated by the act of con- 
gress ot August 30, 1890, for the more complète endowment of its collège so 
established, wliicli vested property right cannot be annuUed or impaired by 
any act of tbe gênerai assembly of the state, and of which the eomplainant 
cannot be divested otherwise than by some due process of law, brings this 
suit against the défendant to preveut his threatened violation of the com- 
plainant's rights, as aforesaid, and his threatened Injury to the complalnant's 
property by deprlving its collège of the means of maintenance and support 
provided by its endowment under the acts of congress, and to require the 
défendant to perform towards the eomplainant the duty Imposed upon him 
by the law, of paylng over to the eomplainant the sums of money !n question, 
as would hâve been his duty had the wrongful and unconstitutional action 
of the gênerai assembly of Connecticut of April 21, 1893, not been had. 

The défendant lias demurred to the hill, upon the ground that it 
is, upon its face, in eflEect, a suit by the eomplainant against the 
state of Connecticut, and not against the défendant, except as, in 
his ofScial capacity, he represents said state; and that the hill, 
therefore, upon its face, does not state a case which entitles the 
eomplainant to relief against the défendant. The immunity of the 
state from suit by an individual was the substantial question which 
was presented upon the argument. That a state cannot, without 
its consent, be sued in a circuit court of the United States by one 
of its own citizens, upon a suggestion that the case arises under 
the constitution or laws of the United States, and therefore cannot 
be coerced or compelled by suit of one of its citizens to perform its 
contracts, was decided in Hans v. Louisiana, 134 U. S. 1, 10 Sup. Ct. 
504. It is equally well settled that an offlcer of the state who, as 
an aggressor, invades the property or vested pecuniary rights of 
an individual in his spécifie real or personal property, cannot, in a 
suit at law against him for his tort, or in a, bill in equity to re- 
strain the commission of the intended injury, when adéquate relief 
cannot be otherwise afforded, successfuUy justify his conduct upon 
the ground that he is acting in obédience to the authority of an 
unconstitutional statute of the state. In the infinité variety of 
circumstances which arise in modem législation, the question 
whether the state is the only aggressor often becomes a puzzling 
one, and the injured citizen is tempted to undertake to seek relief 
by making an offlcer the défendant, when he has committed no 
aggressive act upon the complalnant's spécifie property. The 
distinction which runs through the cases, and which diflerentiates 
the class in which attempt has been made to coerce the state by 
compelling its officers to afflrmatively perform the state's obliga- 
tions, from the class which seeks to restrain the offlcer from com- 
mitting an aggressive injury, under the pretended authority of an 
unconstitutional statute, upon the rights of an individual in his 
spécifie property, is stated in Pennoyer v. McConnaughy, 140 U. S. 
1, 11 Sup. et. 699, one of the last cases which came before the 
suprême court upon this subject. The court says that suits of the 
second class are not within the meaning of the eleventh amend- 
ment, — "Actions against the State," — and further deflnes the sec- 
ond class as foUows: 

"The other class is where a suit is brought against défendants who, claim- 
ing to act as officers of the state, and under the color of an unconstitutional 
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statute, commit acts of wrong and Injury to the rîghts and property of the 
plaintiff acquired under a contract with the state. Such suit, whether brought 
to recover money or property in the hands of such défendants, unlawfully 
taken by them in behalf of the state, or for compensation In damages, or in 
a proper case, where the remedy at law Is Inadéquate, for an injunctlon to 
prevent such wrong and injury, or for a mandamus, in a Illïe case, to enforce 
upon the défendant the performance of a plain, légal duty, purely mlnisterial, 
is not, withln the meaning of the eleventh amendment, an 'action against the 
state.' " 

Examples of the two classes are given with clearness in the 
opinion of the courte and perhaps ought not to be restated hère, but 
a knowledge of the facts in the respective cases greatly tends to an 
understanding of the meaning of the gênerai expressions which are 
used in the varions opinions of the suprême court, and which with- 
out such knowledge might seem to be inharmonious. 

In the case of Osborn v. Bank, 9 Wheat 738, a case which still 
maintains its original importance, the power of the circuit court 
of the United States for the district of Ohio to restrain, by in- 
l'unction, an ofBcer of the state of Ohio from levying upon the 
property of a corporation, in order to enforce the collection of an 
unconstitutional state tax upon the corporation, was sustained. 
In Davis v. Gray, 16 Wall. 203, the same restraining power was 
upheld, which had been exercised by the circuit court to prevent 
the ofScers of a state from selliag the real estate of a railroad Com- 
pany, which the state had, in violation of its contract, declared to 
be forfeited. 

In Board v. McComb, 92 TJ. S. 531, the state of Louisiana, in 
violation of a prior contract with the holders of the "consolidated 
bonds" of the state, had passed an act authorizing the board, having 
charge of the bonds, to issue a portion of them in liquidation, at 
par, of a debt which was not one of those for the founding of which 
the bonds had been issued. The original statute, also, provided 
that the new bonds were to be exchanged for specifled bonds and 
warrants, at the rate of sixty cents in the new bonds for one dollar 
in the pre-existing securities. Upon a bill in equity by a holder for 
value of the new bonds to restrain the board from using any con- 
solidated bonds, as proposed, the suprême court was of opinion that 
inasmuch as the threatened action destroyed "aU the benefits antici- 
pated from the funding, on which benefits those who accepted its 
terms had a right to rely," and injured the pecuniary rights of the 
complainant, an injunction, so far as it restrained the funding of the 
debt in consolidated bonds, was properly granted. 

In the case of Poindexter v. Greenhow, 114 U. S. 270, 5 Sup. Ct. 
903, 962, which was most elaborately discussed both at the bar 
and by the court, the court directed judgment for the plaintiff, in 
an action of detinue for personal property distrained by the de- 
fendant, an oflEicer of the state of Virginia, "for delinquent taxes, 
in payment of which the plaintiff had duly tendered coupons eut 
from bonds issued by the state of Virginia," which were by the 
funding act of 1871 receivable in payment of taxes, and held that 
the subséquent act of the state which forbade the receipt of the 
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coupons for taxes was "a violation of the contract, and void as 
against coupon holders," and furnished no défense to the offlcer 
of the state for his seizure and sale of the plaintiff's property. 

So, also, in Allen t. Baltimore & 0. E. Co., one of the séries of 
"Virginia Coupon Cases," 114 U. S. 311, 5 Sup. Ct. 925, 9G2, where 
the injured taxpayer became complalnant in a bUl in equity, the 
court sanctioned the remedy by injunction to prevent the offlcer s 
of Virginia from collecting taxes by distraint upon the personal 
property of the complainant, "after a tender of payment in tax-re- 
celvable coupons." 

The facts in Pennoyer t. McConnaughy, supra, are of marked 
importance in the ascertainment of the proper Une of demarkation 
between suits nominally against offlcers of a state, but actnally 
against a state, and suits properly brought against offlcers to pre- 
vent the threatened commission of injuries to the property of the 
plaintiff. The complainant had, under an existing statute of Ore- 
gon, acquired the right to purchase, upon specified terms, a de- 
scribed tract of swamp or overflowed land, belonging to the state. 
A subséquent statute declared certificates of sale of such lands, 
on which 20 per cent, of the purchase price was not paid prior to 
a named date, to be void, and required the board of commissionera 
to cancel them. The board threatened to sell the land described 
in the complainant's certiflcate. The suprême court, after holding 
that the new statute, under which the board was proceeding to 
act, impaired the contract theretofore made with the complainant, 
and that, under the facts of the case, he had a vested right to the 
land, held that a suit in equity, brought by him against the mem- 
bers of the board to restrain them from selling the tract to which 
he had acquired the équitable right, was not a suit against the 
state. 

The important examples of cases which are suits against a state, 
and in which the complainants hâve sought to compel the perform- 
ance of contracts by the state under the form of suits against 
the offlcers, présent, with perhaps a single exception, a more com- 
plex state of facts. That exception is the case of Cunningham v. 
Eaiiroad Co., 109 U. S. 446, 3 Sup. Ct. 292, 609, in which the com- 
plainants desired to foreclose a mortgage upon a railroad, and, 
for that purpose, to set aside a prior sale of the railroad to the 
state of Georgia, under a foreclosure of the first mortgage, the 
railroad being in possession of the state by ^àrtue of its purchase. 
Thls was ■ obviously a suit against the state, and not against the 
offlcers who were made nominal parties thereto. 

The case of Louisiana v. Jumel, 107 U. S. 711, 2 Sup. Ct 128, 
présents the foUowing state of facts; Louisiana stipulated, by 
act of 1874, with the holders of the new bonds which were de- 
scribed in Board v. McCômb, supra, and which were issued in ex- 
change for valid outstanding bonds, that an annual tax of 5^ mills 
shouid be levied, and the income therefrom applied to the payment 
of the new bonds and coupons, and no further authority than that 
contained in the act shouid be required to enable the taxing o^ 
the disbursing offlcers to proceed. Owners of bonds demanded 
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of the State ofQcers payment of the coupons which fell due January 
1, 1889. Payment was refused on the ground that it was forbidden 
by an ordinance of the constitution of 1879. Certain bondholders 
brought an action at law for a mandamus, and a bill in equity for 
an injunction, forbidding the members of the board of liquidation 
to recognize as ralid the ordinance. It will be seen that the mem- 
bers of the board had not moved against the bondholders, and 
that no particular act was asked to be performed by the board, 
but the court was asked to direct that the proper olflcers should 
administer the finances of the state in aceordance with the act 
of 1874, and in that way to bring about payment of the bonds; 
and, further, it wUl be observed that there was no spécial fund 
which belonged to the bondholders. Ail the funds in the treasury 
were commingled, and were the property of the state, without an 
équitable lien thereon or title thereto on the part of any bond- 
holder, and no duty was imposed upon the board "to separate from 
the other money in the treasury that realized from the taxes in 
question, and to hold it in trust for the bondholders." The court 
held "that the money in the treasury of Louisiana is her property, 
held by her officers, not in trust for her creditors, nor as their 
agents; and that the courts cannot control them in the administra- 
tion of her finances, and thus oust the jurisdiction of the political 
power of the state." In this décision there was no undue reflnement 
because the complainants were compeUed to proceed upon the theory 
that a fédéral court could direct the ofiicers of the state in respect 
to the management of the gênerai funds of the state, no spécial duty 
having been imposed upon them by contract to keep any portion of 
the fund reserved for the bondholders. The bill was not an attempt 
to prevent an aggressive act by an ofHcer of the state upon the com- 
plainant's property, which impaired its value. 

The kernel of the décision in Hagood v. Southern, 117 TJ. S. 52, 6 
Sup. et. 608, is thus stated in the syllabus : "State scrip which déclares 
on its face that it is receivable," in payment of ail taxes and dues to 
the state, "gives the holder no right to maintain a suit to compel its 
receipt for taxes, unless he owes the taxes for which it is receiv- 
able." The contract is with the holder, who is also a taxpayer, 
and who undertakes to pay his taxes with the scrip; and. if the 
scrip is refused, the contract is then, and not previously, broken. 
"The discrédit cast upon the scrip by the gênerai refusai to accept 
it by the tax coUectors of the state, and the dépréciation in value 
occasioned thereby, are not actionable injuries." The bill was 
brought to accomplish the gênerai purpose of rectifying the législa- 
tion of South Carolina in regard to this scrip, and not to ward off 
the injury to be inflicted upon any one taxpayer; and, in view of 
this distinction, the court say: 

"A broad Une of demarkation séparâtes from such cases as the présent, in 
which the decrees require, by affirmative officiai action on the part of the 
défendants, the performance of an obligation which belongs to the state In 
its political capacity, those in which actions at law or suits in equity are 
malntalned against défendants who, whlle claiming to act as officers of the 
state, violate and invade the personâl property rights of the plaintiff, under 
color of authority, unconstitutional and void." 



PRESIDENT, ETC. , OF YALE COLLEGE V. SANGER. 183 

A case of verj great importance is In re Ayers, 123 U, S. 443, 8 
Sup. et. 164, because It embodies the principles contained in the 
two cases which were last cited, and because the facts bring it into 
marked distinction from tliose in the case of Allen v. Baltimore & 
0. E. Co., supra, which sanctioned an injunction at the suit of a 
taxpayer against proposed illégal distraints of his property; and 
it shows with considérable plainness the line which divides the two 
classes of which I hâve spoken. The original proceeding wa'i a 
bill in equity by aliens, subjects of Great Britain, in behalf of them- 
selves and aU others similarly situated, against the auditor and at- 
torney gênerai of Virginia, the treasurers and the commonwealth 
attorneys of counties, cities, and towns in Virginia. The com- 
plainants, the owners of bonds, the coupons of which were to be re- 
ceived for payment of taxes, sought to enjoin the défendants from 
bringing suits "against taxpayers reported to be delinquent, but who 
had tendered, in payment of the taxes sought to be recovered in 
such suits, tax-receivable coupons, eut from the bonds of the state." 
It will be perceived that the complainants were not taxpayers, 
and had not presented to the coUecting offlcers coupons in payment 
for taxes. The officiais had not moved against them or their prop- 
erty, and had not threatened to commence aggressive acts against 
them as in the Baltimore & Ohio Case; and the refusai of the col- 
lectors to accept the coupons of others created no légal cause of 
action on the part of the complainants. The court thereupon held 
that: 

"If the hoMer of "Virginia coupons, receivable in payment of state- taxes, 
sells them, agreeing with the purchaser that they shall be so received by the 
state, the refusai of the state to receive them constitutes no Injuiy to him for 
which he could sue the state, even if It were suable, and cannot be made the 
foundatlon for préventive relief in equity against offlcers of the state." 

And further declared that it did — 

"Not intend to impinge upon the principle which justifies suits against Indi- 
vidual défendants who, under color of the authority of unconstitutional state 
législation, are guilty of Personal trespasses and wrongs; nor to forbid suits 
against officers in their officiai capacity, either to arrest or direct their officiai 
action by injunction or mandamus, where such suits are authorized by law, 
and the act to be donc or omitted is purely ministerial, In the performance 
or omission of which the plalntlfC has a légal Interest." 

The resuit which is reached by this, perhajîs wearisome, state- 
ment of the facts in the decided cases, is that the suprême court 
has been scrupulous not to permit suits against state offlcers to com- 
pel or coerce states to perform their obligations or abide by their 
contracta, when the ofiicer has neither committed, nor threatened 
to commit, an injury to the property of the complainant, and has 
been willing to permit suits against officers who, under the author- 
ity of unconstitutional statutes, hâve attacked, or threatened to at- 
tack and injure, the veated pecuniary rights of the complainant in 
his property. Thus, when the state of Oregon, which had the légal 
title of a tract of land in which the complainant had a vested équi- 
table title or interest, had passed a statute instructing its officers 
to disregard such équitable title and sell the land to other parties, 
the offlcers could bc prevented by injunction from making such sale^ 
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to tàe ifljury, if net destruction, of tlie complainant's equity; and 
the oficers of the state of Louisiana could be preventeid, by llke 
writ of injunction, from a disposition of the bonds of the state in 
their possession and control, which would materially injure tlie 
pecuniary value of the bonds wMch the complainant had acquired. 

The question remains whether, under the averments of the biU, 
the complainant bas shown a similar injury and a right to a similar 
remedy. I shall confine myself to its interest in the fund derived 
from avails of the land scrip under the act of 1863. The United 
States gave to the state of Connecticut, in 1802, land scrip for a 
specifled number of acres of land, which scrip was to be sold. The avails 
thereofweretobelnvestedby the state, and the interest of the fund 
was to be inviolably appropriated for the endowment and support 
of at least one agricultural collège, to be provided by the state 
within flve years. The state accepted the grant, upon the condi- 
tions of the act of congress, and selected the complainant as its ap- 
pointée, provided the collège should contract with the state, in 
writing, to perform ail the duties and obligations imposed upon it 
by the statute. Subsequently, the gênerai assembly of the state, 
this contract having been entered into, and having been approved 
by the governor, declared, by résolution, that the act of 1863 and 
the agreement of the collège constituted "a binding contract, in- 
violably securing to said corporation the income of the fund pro- 
vided for in said act, so long as said corporation shaU continue on 
its part to comply with the terms and conditions of said con- 
tract," The fund arising from the sale of the scrip was thereafter 
invested in bonds, indorsed and known as "Agricultural Cîollege 
Bonds," and constituting a separate fund, called the "Agricultural 
Collège Fund," and which is not a part of the gênerai funds of the 
state. The income was continuously paid to the collège, without 
further act on the part of the state, until 1893, when, by a statute 
of the gênerai assembly, the treasurer of the state was directed not 
to pay the interest of the fund to Yale CoUege until a new contract 
should be made. The statute does not proceed upon the theory or 
assumption that the collège had ceased to comply with the terms 
and conditions of the contract of 1863, and there is no suggestion 
that the new act was not a breach of the pre-existing contract. In- 
deed, the act provides that should any question of damages, grow- 
ing out of the provisions of the act, arise between the collège and 
the state, such question shall be settled by arbitration. 

In considering the right of the complainant to relief, three facts 
are to be borne in mind: First. The position of the collège is not 
that of a créditer of the state ; nor does its right grow out simply 
from a breach of contract. If the législature should improperly 
refuse to permit a contracter for the érection of a public building 
to continue his work, no action would lie against the treasurer. If 
the complainant has a capacity of suing, it arises from its right to 
protect itself against the attack of an individual upon a pièce of its 
property. Second. The fund is a separate one, and so carefuUy dis- 
tinguished from the other property of the state that its securities 
are always capable of identification. Neither it nor its income is 
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a part of tte gênerai funds of the state, and the court is not called 
upon, as in Lonisiana v. Jumel, to interfère witli the management 
of the state treasury. If the législature had by statute directed 
the treasurer to pay to Yale Collège, from the gênerai funds of the 
state, a sum equal to 5 per cent, upon |135,000, which was due to 
the collège by contract, and had thereafter repealed the statute, 
no action would lie against the treasurer to compel Mm to disre- 
gard the repealing act; for, having committed no trespass upon the 
individual property of the collège, he is not a tort feasor. Third. 
The state bas the légal title to this fund, which it holds to the use of 
the complainant. This trusteeship did not arise from the state's 
promise that it would be a trustée. Such an agreement could be 
broken by the state, which could diyert the income, and the cestui 
que trust would be remediless. Trustées v. Kider, 13 Conn. 87. 
When the state accepted the grant upon the terms contained in the 
act of congress, selected the collège as the sole appointée, pro- 
vided it would equip itself to do the required work, and the cquip- 
ment was made, "at large expense," the state became a trustée by 
opération of law. It did not merely agrée to hold, but it held, the 
fund for the use of the collège, and the collège held the équitable 
title. The relations of the state to this fund were the same as they 
would be to a fund bequeathed by the last wiU of a testator, to the 
state, to hold, as trustée, for the perpétuai beneflt of the person 
who should be the presiding judge of the highest court of the state, 
and the state had accepted the trust. The entire bénéficiai in- 
terest of the fund is in the complainant, and the income is its prop- 
erty, which it is the ministerial duty of the treasurer to transfer to 
its owner. 

The hinge of the case is whether, under this state of facts, when 
the treasurer threatens to move the income away from the collège, 
he becomes a tort feasor upon its projjerty ; for, if he is a tort feasor, 
it is immaterial whether he commits the trespass self-moved, or in 
obédience to a void statute; in other words, whether the interest of 
the collège in the spécifie fund, and its title to the income, is such a 
pièce of property that it is capable of being aggressively moved upon 
and injured, or is the refusai to hold it to the use of the coUege sim- 
ply a refusai to comply with an obligation of the state? From the 
McComb and the McConnaughy Cases it appears that it is not im- 
portant whether the property is or is not in the possession of the 
state, nor whether the title of the complainant is absolute or équit- 
able, and that the fact of the state's légal title thereto is also im- 
material. The title which the collège has to the fund is a vested 
bénéficiai right in a separate parcel of securities, capable of as 
exact description as the boundaries of a tract of land; and, "where 
one holds property for another, the vested right which the law re- 
gards is not that of the trustée, but of the beneficiary." Cooley, 
Const Law, 322. The duty of the state is not merely a duty to pay 
a sum of money, but its duty, and that of its oificers, is not to divert 
the bénéficiai right in a pièce of property from the rightful bene- 
ficiary. That the right of the complainant in the fund does not 



186 FKDERAL EEPORÎKR, vol. 62. 

permit itto haoïdle the property is not important, for, altbough. it 
caimot banale the securities, and its interest in the corpus of the 
fuùd le also intangible, the right is one which is well deflned and 
cleài^liy known by the law. The tangible fruit pf this equitj is in- 
come, and, whei*e the income is divérted by the treasurer from the 
rightful owner, he individually commits that which the law styles 
a "wrong." It may be said that in the McGomb Case the défend- 
ants were trustées, whereas the state, and not the treasurer, is the 
trustée of the fund, and that an improper use of it which is directed 
by the state is its tortious act, and not that of the treasurer. This 
begs the question. The state is, in this class of cases," al ways the 
original wrongdoer; but, as the offlcer cannot protect himself by 
a void law of the state from the conséquences of his own acts, he 
is considered a wrongdoer also. 

My conclusion is that the collège is entitled to its préventive 
remedy by an injunction to restrain the défendant from paying the 
income of the land-scrip fund to any other person than itself; but 
it doefl not necessarily foUow that, under this bill in equity, the 
complainant is entitled to affirmative relief, because affirmative re- 
lief, viz. a decree that he should pay the income to the complainant, 
may be considered an attempt to compel the state to exécute its 
con tracts, and the power of the court may be regarded as exhausted 
when it prevents an officer from invading the property rights of the 
complainant. Hans v. Louisiana, 134 TJ. S. 1, 10 Sup. Ct 504; 
Pennoyer v. McConnaughy, supra. As the demurrer goes to the 
entire bill, it is not absolutely necessary, at this time, to consider 
the aUeged rights of the complainant to the annual appropriations 
which are being made by the United States under the act of 1S90, 
and which will amount in time to |25,000 annually; but I am not 
willing, by silence, to bave it inferred that I absolutely concur in 
the position of the complainant's counsel that since the establish- 
ment of the complainant's collège by its endowment, under the 
fédéral statute of 1862, the state of Connecticut has no power tO' 
establish another collège under the provisions of that act, or to 
make any other disposition of the appropriations under the fédéral 
statute of 1890 than those which it had specified in the state stat- 
ute of 1863. The complainant's counsel think that, having se- 
lected an appointée, the state had, under the United States act of 
1890, no new power to sélect another appointée, or to eudow it; 
and that the power of appropriation was exhausted; and that, as 
to collèges which had been established under the act of 1862, the 
appropriations under the act of 1890 are directly for their benefit, 
and not for the beneât of new institutions. The provisions of the 
act are vaguely expressed, and a construction of the statute is post- 
poned until a décision is necessary. I also doubt whether the 
sélection of the complainant by the act of 1863 was more than a 
sélection to be the cestui que trust of the fund arising from the sale 
of thë particular land scrip which had been then donated, and 
properly incllided an absolute and exclusive right to receive moneys 
which should thereafter be appropriated by congress, — a right in- 
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t;apable of interruption, although. tke state had, by its silence of 
two or three years, assented to the payment to the complainant of 
such. appropriations. Tlie demurrer is overruled. 



TÎLBR et al. v. HAMILTON et aL 

(Circuit Court, D. Oregon. June 12, 1894.) 

No. 1,946. 

1. Corporations— Rbceivbrs—Sbttihg Aside Coktbacts with Directob. 

Leases of property of a corporation to a dlrector, who held nearly ail its 
stock, were assented to or ratifled by the other dlrectors, who held ail the 
remaining stock. Hdd, that a receiver of the corporation, appointed in a 
suit to foreclose a mortgage of its property, could not contest the vaiidity 
of the leases, he not representing creditors, and no cireumstances being 
alleged vesting in him equities to maintaiu such a suit or to question the 
lessee's rights. 

^. Railroad Companies— Forbclosure op Mortgaoes— Rights op Purohasers. 
Leases by a railway company of lands on whlch the lessee erected ware- 
houses and platforms, containing provisions for the purchase of such im- 
provements by the lessor or their removal by the lessee at the end of the 
term, were made subséquent and subject to mortgages of the land. Hdd, 
that assignées of the leases were not necessary parties to a suit to fore- 
close the mortgages, and a failure to make tliem parties thereto did not 
operate as a récognition of thelr status as tenants and a ratification of their 
leases; and, so far as the mortgagee was concerned, their rights were ex- 
tinguished by the foreclosure sale. 

This was a suit by W. D. Tyler, receiver of the Oregon & Washing- 
ton Territory Kailroad Company, against Hamilton and another, to 
hâve certain leases of property of the railroad company which had 
been assigned to défendants declared Toid. By a supplemental bUl, 
the Washington & Columbia River Railroad Company was joined 
with the receiver as a complainant 

J. L. Sharpstein, Joseph Simon, and L. L. McArthur, for com- 
plainants. 
J. J. Balleray and R. S. Strahan, for défendants. 

GILBERT, Circuit Judge. A bill in equity was iiled by W. D. 
Tyler, the receiver of the Oregon & Washington .Territory Rail- 
Toad Company, against Hamilton and Eourke as défendants, and 
thereafter a supplemental bill was flled, in which the Washing- 
ton & Columbia River Railway Company was joined with the re- 
ceiver as complainant. In thèse two bills it is alleged that in a 
former suit, brought in this court by the Farmers' Loan & Trust 
-Company against the Oregon & Washington Territory Railroad 
Company to foreclose its mortgage bonds (58 Fed. 639), W. D. Tyler 
was appointed receiver of the mortgaged property, which consisted 
of a railroad, right of way, rolling stock, and other property and 
assets. That after the issuance and sale of said mortgage bonds, 
and on or about oSTovember 11, 1890, the board of directors of said 
Oregon & Washington Territory Railroad Company, consisting of 
llve members, held a pretended spécial meeting, at which but three 
-of the directors were présent or notifled, and that at such meeting 
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Q. W. Hunt, one of the directors, and at the same time the prés- 
ident and manager of tlie company, fraudulently, and for his own 
gain, procured to be passed by himself and the other two direc- 
tors présent a resolution authorizing the corporation to lease to 
hrm for 20 years certain warehouse and platform property on 
the line of the right of way of said road, and. belonging to the 
said Company, describing the same; and that," on November 12, 
1890, leases were execnted and deliTered to said Hunt, pursuant 
to said resolution. That the rental of said property, as expressed 
in the leases, was $1 per year, whereas the real value there- 
of was at least |7,300 per annum. That, prior to said leasing, ware- 
houses and platforms had been constructed at some of the stations 
along said road, but none hâve been construeted since. That on 
May 2, 1891, Hunt tranSferred ail his rights under said leases to 
the défendants, but the défendants took the same with notice of 
ail the foregoing facts, and of the equities between the lessor and 
the lessee. That in said foreclosure suit of the Farmers' Loan & 
Trust Company, the railroad, right of way, roUing stock, and the 
appurtenances of said railroad company, together with said ware- 
house and platform property, were, upon the 20th day of April, 
1892, sold at foreclosure sale to 0. B. Wright, and said sale was 
thereafter conflrmed by the court, and a deed of said property was 
thereafter made to said Wright; and that said Wright thereafter 
sold and conveyed the same to the complainant the Washington 
& Columbia River Eailway Company, which company is now oper- 
ating the road. That the défendants are in possession of said 
leased property, but that It is essential to the opération of said 
road by the owner thereof that it should hâve control of said 
leased grounds and of said warehouse and platform property, ail 
of which, at the time of making said lease, was owned, legally or 
equitably, by the said Oregon & Washington Territory Eailroad 
Company. The prayer of the bill is that the leases be declared 
void, and that the défendants account for the profits derived by 
them thereunder. The answer dénies that the warehouse or plat- 
form property was included in the sale to Wright, or in the con- 
veyance from him to the Washington & Columbia Eiver Eailway 
Company. Admits that the resolution to lease was adopted at a 
meeting of three directors; but allèges that the others had notice 
of the meeting, and that they assented to the same, and that the 
lease was for the benefit of the lessor; that the lessor had no money 
to erect warehouses or platforms to accommodate the trade of 
the road; that said G. W. Hunt was the owner of 98,985 shares 
of the stock of said company, and the other directors owned the 
remaining 1,015 shares thereof; and that to secure traffic for said 
road, said Hunt was solicited and requested by the other directors 
to construct warehouses at his own expense, and to take leases of 
parcels of land along the right of way for that purpose, and that, 
in conséquence thereof, he did, at his own individuEd expense, and 
at a cost of $48,000, construct the warehouses mentioned in the bill. 
The e\'idence taken upon thèse issues shows that at the time the 
mortgage bonds were issued and sold there were no warehouses 
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on the line of the road, but that shorfly ttereafter G. W. Hunt, 
who was practically the owner of the road, he holding in Ms own 
name ail of the stock excepting about 1 per centum thereof, which 
had been placed in the names of the other directors, apparently 
to qualify them to act in that capacity, constructed the warehouses 
and platforms in question at his own expense, and at a cost of 
about 148,000, with the understanding that he was to hâve the 
leases, which were subsequently made on the 12th of November, 
1890. Although there were but three directors présent at the 
meeting which adopted the resolution to lease, the other directors 
were fully aware of the meeting, and of the intention to grant the 
leases, and the évidence shows beyond question that they subse- 
quently accepted and rattfied the action then had. The receiver 
is in no attitude to contest the validity of those leases. He was 
a receiver appointed in the foreclosure suit to take charge of the 
mortgaged property pending the foreclosure. He is not shown 
to represent creditors, and no circumstances are alleged to exist 
which would vest in him equities to maintain this suit, or to 
question the rights of the défendants under the leases. A court 
of equity wiU, under certain circumstances, set aside a contract 
between a corporation and its directors, at the option of its stock- 
holders, or at the suit of creditors. It may be said that, in gên- 
erai, the dealings of the directors with the corporation are viewed 
with suspicion. The director occupies a flduciary relation to the 
stockholders whom he represents, and his contracta concerning the 
property which is the subject of the trust are generally voidable 
at the instance of the party whose interest he represents. But 
such dealings are not absolutely prohibited, and they will be sus- 
tained if they are fair, and hâve been entered into in good faith, 
and no advantage has been taken of the flduciary relation. Oil Co. 
V. Marbury, 91 U. S. 587-589; Hôtel Co. v. Wade, 97 U. S. 13; Stark 
V. Coffin, 105 Mass. 328; BueH v. Buckingham, 16 lowa, 284. In 
the case before the court the stockholders were ail directors of the 
Company, and they ail assented to and ratifled the leases. Hunt's 
relation to the other directors was not that of a trustée to cestuis 
que trustent. He sustained no flduciary relation to them that they 
did not likewise sustain to him. In making the leases, he repre- 
sented not the other stockholders, but himself; and they repre- 
sented themselves, and not Hunt. They were not in the attitude 
of stockholders who had conflded their interests to a board of 
directors, but they were themselves clothed with the power of 
directors, and were in a position each to protect his own interest. 
None of thèse stockholders is now hère attacking the leases ; neither 
does the corporation offer to rescind the same. No créditer of 
the corporation is hère asserting his rights, and, if there were, no 
facts are shown upon which équitable relief to creditors might be 
predicated. 

It remains to be considered what are the rights of the Wash- 
ington & Cîolumbia Eiver Railway Company. That company is 
the successor in interest to the property purchased upon the fore- 
closure sale, and it has acquired ail the rights that were vested 
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in the purehaser at ttatsale. Thé Farmers' Loan & Trust Com- 
pany brought its suit to foreclose tHi'ee several mortgages, made to 
«eoure the mortgage bonds. In thèse mortgages, foUowing the 
spécifie description of the property, is a gênerai description, which 
iîicludes: 

"Ail tjl)é lands, tïtnements, and hereditaments acquired or appropriated, and 
wHiciî may be hereafter aeqnired or appropriated, for the purpose of a rigbt 
•of Wày for sald raiiroad and branch, or either thereof, and ail the easements, 
appendages, and appurtonances thei-eunto belonging or in any wise apper- 
taining, and ail the railways, ways and rights of way, dépôt grounds, and 
other grounds, tracks, side tracks, spur tracks, bridges, vladucts, culverts, 
fences, and other structures, dépôts, station houses, engine houses, car bouses, 
fi-eight houses, warehousea, fuel houses, machine shops, repalr shops, water 
tanks, tunitaMes, superstructures, érections, and fixtures, whether now held 
and owned, or hereafter to be acquired ànd owned, for the company, for the 
use of sald raiiroad and branch, or for either of them." 

The lieu of thèse mortgages extended to and covered ail the real 
estate ùpon which the warehouse and platform improTements were 
subseqUently erected by Hunt By the foreclosure of the mort- 
gages, and the sale thereunder, the title to the property passed 
to the purehaser. The leases had been executed and placed of 
record before the foreclosure suit, and it is not contended that either 
the complainant in the foreclosure suit or the purehaser at the 
foreclosure sale was ignorant of their existence. The leases con- 
tain the provision that at the end of the term thereof the lessor 
may purchase the improvements placed upon the leased property 
by the lessee, or, in Case of failure so to do, that the lessee may 
renlove the improvements. That right was not destroyed by the 
foreclosure suit, and undoubtedly it still subsists in the défendants. 
They may sell their warehouses and platforms, or remove the same 
from the leased premises. I am unable to perceive that they hâve 
other rights. The leases were made subséquent and subject to 
the mortgages. The contract of leasing was whoUy between the 
mortgagor and the lessee. The mortgagee had no privity with 
the lessee. It did not assent to the leases, and its rights were 
not affected thereby. The lessee; while in possession as tenant 
of the mortgaged preinises, had no seisin thereof. His posses- 
sion was the seisin of the lessor, who held the légal title. The 
tenants in possession were not necessary parties to the foreclosure 
suit. They had no lien upon the land, and no equity of rédemp- 
tion therein. The foreclosure sale operated to evict them by title 
paramount. From and after the sale they weré trespassers, un- 
less they attorned to the purehaser, or the purehaser recognized 
their rights as tenants. Eogers v. Humphreys, 4 Adol. & E. 299; 
McDurmot v. Burke, 16 Gai. 580; Teal v. Walker, 111 U. S. 248, 
4 Sup. et. 420; Haven v, Adams, 4 Allen, 80. There is nothing 
in this case to show attomment upon the part of the tenants, or 
a récognition of their tenancy by the purehaser at foreclosure, or 
by his succéssor in interest. The défendants are before the court, 
not seeldng the intervention of equity for the protection of their 
rights by rédemption from the mortgage sale, but contending that 
the failure of the mortgagee to bring them in as parties défend- 
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ant to the foreclosure suit operated as a récognition of their status 
as tenants, and a ratification of their leases. This contention can- 
not avail them, for, as we hâve seen, they were not necessary par- 
ties to that suit, and, so far as the mortgagee was concemed, their 
rights were extinguished by the foreclosure sale. In this view 
of the case there is no ground for the équitable intervention of 
this court on behalf of either of the parties complainant, since the 
receiver bas no standing for relief in equity, and the Washington 
& Columbia Eiver Kailway Company had its plain and adéquate 
remedy at law. The bill must be dismissed. 



GKEEN et al. T. ROOT et al. 
(District Court, S. D. lowa, E. D. August 31, 1893.) 

1. HoMBSTEAD— Change— Code Iowa, §S 2000, 3001. 

One who bas acquired a homestead right In, property, as surviving hus- 
band of the owner of the l'ee, which deiscended To her son, is the "owner," 
within the meaning of Code Iowa, §§ 2000, 2001, relatlng to change of 
homestead. 

2. Same— Rights of Cbeditors Whebb Titlb to New Homestead Taken m 

Wife's Name. 

One who acquired a homestead right in property as surviving husband 
sold the same to the owner of the fee, and invested the proceeds in a new 
homestead, the title to whieh was taken in the name of his second wife. 
Hdd, that his creditors had no ground of complaint, and could not sub- 
ject the new homestead to payment of their judgment, so far as it came 
within the homestead limits provlded by law. 

3. Same— Additional CoNsrDEBATiON- Right to Set Apart Homestead. 

The property so purchased consisted of 102 acres of land, and part of 
the con^deration was paid by the wife without Jinowledge of any judg- 
ment against the husband. On a bill to subject the land to payment of a 
.ludgment, respondents prayed that the new homestead be regarded as 
bougljt with the proceeds of the old homestead, and that the wife's con- 
tribution be placed on the land outside the homestead, with prier daim 
over complainant's judgment Held, that the statutory limit of 40 acres 
(Code Iowa, § 1996) should be set apart as a homestead, free from lien of 
his creditors, to the extent of tlie value of the old homestead; that, as to 
the remainder of the property, the owner of the mortgage given to take up 
a purchase-money mortgage should liave first claim, and the wife a see- 
ond claim, to the extent of the money paid by her as part of the purchase 
price; and that complainant's judgment shouid hâve third claim, and the 
excess value of the homestead part should be applied on any unpaid por- 
tion of the wife's claim. 

This was a suit by the executors of Harly Green against A. M. 
Eoot and Eliza Jane Root and others to subject certain real estate 
to payment of a judgment against said A. M. Koot. 

H. Scott Howell and W. C. Howell, for complainants. 

T. J. Truelock, for respondents Eoot. 

Théo. Guelick, for respondent Biklin. 

W. E. Blake, for respondent Burlington Ins. Co. 

WOOLSON, District Judge. This is an action to subject real 
estate to the payment of a judgment. The foUowing facts appear, 
and are by me found : 
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A. M. Root and Eliza Jane Root are husband and wife, and rési- 
dents and citizens of I»wa. In 1862 certain real estate in the eitj 
of Burlington, lowa, became, by due conveyance, the property in 
fee of Dorinda Root, who was at that time the wife of said A. M. 
Root. From that ttme tintil her death, which occurred in March, 
1887, said property was the homestead of said A, M. Root and his 
said wife Dorinda. After the death of his said wife Dorinda, A. 
M. Root continued, with his son, William H. Root, who was the 
only child of said Dorinda, to occupy said Burlington property as 
his homestead. In March, 1888, said A. M. Root married the re- 
spondent Eliza Jane Root; and she at once took up her home with 
her said husband and said William H., on said Burlington property, 
as her homestead. Pregently, there arose such difSculties or 
estrangements among the members of the family that said Wil- 
liam H. left this Burlington homestead. During the lifetime of 
Dorinda, A. M. Root became insolvent, and out of employment. 
Dorinda consented to and did exécute a mortgage on this homestead 
{which has since been paid ofE and discharged) to secure a loan, 
whose proceeds purchased certain ferry stock, and at her instance 
the stock was put in the name of the said William H. It also appears 
that A. M. Root, during a large portion of his insolvency, kept 
his bank account with, and in the name of, said William H. After 
the estrangements above referred to, A. M. and Ma son, William 
H., presented to each other accounts, the one against the other, 
with a view to the settlement thereof. The évidence is conflict- 
ing as to the respective aggregates of thèse accounts. Some évi- 
dence is introduced, tending to show that the account presented 
by the father against the son was considerably larger than that 
by the son presented against the father. I do not flnd it necessary 
to détermine what thèse aggregates were. There were attempts 
at adjustment of thèse accounts. Whether thèse accounts flnally 
entered into the transaction pertaining to the homestead, or not, 
is in conflict in the évidence. But the évidence shows that A. M. 
Root and his wife Eliza Jane executed to said William H. Root 
a deed for the Burlington homestead property, and said William H. 
paid to A. M. Root |1,500. The prépondérance of the évidence 
shows that this $1,500 was paid to the father by the son for said 
deed, whose expressed considération is that sum. Upon delivery of 
this deed, and payment of said sum, A. M. Root and wife delivered 
possession to said son of said Burlington homestead property. 
Thereupon was purchased the property involved in this action, — 
about 102 acres, — and also 25 acres adjacent thereto, which hâve 
since then, and before the bringing of this action, been sold. This 
property was situated in Des Moines county, lowa, and is specificaUy 
described in the bill herein. The évidence shows that the purchase 
price Qf this newly-acquired property was about |3,100, but that 
costs and taxes amounting to about $300 additional were paid, to 
clear up the title; so that this property (hereafter called the "farm 
property," in contradistinction from the Burlington or city property, 
above spoken of) cost about |3,400. This $3,400 was arranged for 
as follows: The $1,500, proceeds of city homestead, was paid on 
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this fann property. Eliza Jane paid |200 which she had received 
from her father, and $1,700 of the purchase price was secured to the 
défendant instirance company by a môrtgage on the fann property. 
Subsequently, and before the bringing of this action, this môrtgage 
was paid off, and a môrtgage, upon Feb. 22, 1890, executed by Koot 
and -wife to respondent Biklin, guardian, etc., for |1,200, drawing 7 per 
cent, interest frôm date. The answer of said Biklin shows that on 
February 22, 1892, said principal of môrtgage debt had, by payment, 
been reduced to |600; so that there now remains due to said Bik- 
lin, thereon, the sum. of $600, with interest at 7 per cent, from Feb- 
ruary 22, 1892. The évidence shows that respondent Eliza Jane 
Koot has paid on said f arm property, and of her own money, ob- 
tained from her father, the sum of $900, inclusive of the original 
$200, paid at time of purchase. By sale of the 25 acres of the farm, 
above referred to, and before this action was brought, there was 
realized $800, which was at once paid in on the then outstanding 
Insurance company môrtgage. The payments made, including those 
on principal and interest of mortgages, may thus be summarized: 
Money of Eliza Jane Eoot, $900; proceeds of Burlington homestead, 
$1,500; from proceeds of other property, $800; leaving outstanding 
$600, and interest from February 22, 1892. This applies to the farm, 
as originally purchased. If we omit the $800, proceeds of the sale 
of said 25 acres before this action was brought, the payments ap- 
plied to the property involved herein, before the bringing of this ac- 
tion, are summarized thus: Money of Eliza Jane, $900; proceeds 
of city homestead, $1,500 ; leaving outstanding Biklin môrtgage, of 
$600 (principal). In September, 1873, one Joseph Payson, as as- 
signée, etc., recovered in this court judgment against said A. M. 
Eoot for $310 damages and $127 costs, which judgment (exhibited 
with Mil) was duly assigned to Harly Green, a résident and citizen 
of the state of Illinois. At date of his death, which occurred in 
1887, Green owned said judgment. The complainants are executors 
of the last will, etc., of said Green, duly commissioned by circuit 
court of Lee county, lowa. Executions were duly issued upon said 
judgment in December, 1873, and August, 1890, and were, by the 
marshal, retumed nuUa bona. Complainants' contention is that the 
$1,500 — money received from the son, William H., at time of deed- 
ing city homestead — ^is liable to said judgment, the same being 
placed in the farm property in name of Eliza Jane, the wife, with 
intent to htnder and defraud creditors, to wit, complainants, in the 
collection of said judgment. The respondents Root contend that 
this farm is the property of said Eliza Jane, and not liable to said 
judgment; that the payment of said $1,500 to A. M. Root was the 
proceeds of sale to said William H. of his (A. M.'s) homestead right, 
and was exempt from complainants' judgment, as was the home- 
stead itself; that said sale of homestead was with the intent of 
purchasing with the proceeds another homestead, and said $1,500 
was at once paid for the new homestead, which said A. M. and said 
Eliza Jane at once and ever since hâve occupied, and now occupy, 
as their homestead, and same is, to the same value as the old' home- 
stead, exempt from complainants' said judgment Eliza Jane also 
v.62F.no.4— 13 
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claifios .that she had 00 Itaowledge of any claim of complainants' 
judgroent "wben sbe paid i» ihereto her $900, and slie asks her inter- 
est mfiy^ tOithe estent o| ewidi money, be protected, and deereed ta 
be priociÉo- any (daim ofcomplaiuantstliereon. 

The questions to be dçtenained in ibis action involve the proper 
constnietion of tbe statt^tes of lowa relating to homesteads. This 
court is b^nnâ by the .■cbnstructioB placed thereon by the suprême 
court ofthat. State. Bey,, St §721; Nichola v. Levy^ 5 Wall. 433. 
Thèse homesteald laws îiave, for their benefleeût purpose, protec- 
tion ^to the family, and the préservation of the homes of the state. 
Dndfer thèse statutes, no person is justifled in giving crédit because 
of ownersàip: of homestçâd, unless he shall obtain a contract ex- 
pregsly maMn'g the homeët&ad liàble; for the statute plainly notifies 
him tha* the homesteadls only liable for those gênerai debts which 
were coatracted before the homestead right attached: Gode lowa, 
§§ 1988,; 1992. The snpuemé court of lowa are abundantly and un- 
questionably jnstified in construing thèse statutes liberally in favor 
of homestead exemptions, i The lawmaking power of that state Ijas 
recognized ttaottlitt bénéficiai effects of thèse statutes would neces- 
sarily belacgçlyreduced if the debtor must, in order to avail himself 
of thèse homeltead exiÉttnptions, continuously occupy the original 
homestead thu» «xempt. If removal to à new homestead made the 
new homestead liable to dèbts as tb which the old homestead was 
exempt, the opportùnityiof the debtor to better his condition, and 
his ability to' eam, and to place his family in more comfortable 
surroundinga, and perhàps to engagé in employment of much ben- 
eflt to the public; woidd largely be eut off. To meet this difiSculty, 
sections 2000 and 2001 of the Code of lowa provide: 

(2000) The owner may, frôm time to Orne, change the llmits of the home- 
stead by chàn^ng the metë» and bounds, as well as the record of the plat 
and description, !or may change identlrely, but such changes shall not préjudice 
conveyances or ljie«8 made or created prevlously thereto. 

(20Q1) The neyr homestead, to the estent and value of the old, is exempt 
from exécution Ih ail cases -where the old or former homestead would hâve 
been exempt, butin no othër, nàr'in any greater degree. 

The essential points under thèse sections which establish the ex- 
emption of thQiUew hpmestead are, if the old homestead is sold, 
that such old honiestead was exempt from the debt, and that it must 
hav& been sold with a view to obtainlag a new homestead, and the 
proceeds must be put into the new homestead, and the latter oc- 
cupied as such. Then, to the value of the old homestead, the new 
is exempt, to the same extent as was the old. This gênerai state- 
ment should perhaps reçoive the qualification that the proceeds, 
pending transfer into new homestead, be not diverted to any inter- 
vening use, wberein such proceeds beeame, for the time being, liable 
to exécution for the daim against which the old homestead was 
exempt., Thus, In Dalton v. Webb, 83, lowa, 478, 50 N. W. 58, where 
proceeds of the 'old homestead, in lowa, were invested in land in 
another state, and said land subsequeutly exchanged for laud in 
lowa, held, the lowa land was not exempt, although it would hâve 
been exempt, had the eXchange been directly from the old home- 
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stead into lowa land. There is, in the case at bar, no contest as to 
the old homestead having beên exempt from the debt set ont with 
bill herein. But complainants, at the threshold of the matter, in- 
sist that the tenu "owner," as used in said section 2000, supra, re- 
fers to, and only includes, the owner of the fee or title to the 
homestead. If this position be correct, decree must be herein lor 
complainants; for A. M. Koot had no homestead right in the city 
property, except as the same came to him as the surviving husband 
of his wife Dorinda, who, at her death, held the fee to that property; 
and the évidence herein sho-ws that the fee descended to her son, 
William H., subject to the homestead rights of her said husband, 
A. M. Had the lawmakers thus intended to limit the right to make 
the exchange of homesteads, their intention could hâve been made 
plain, beyond possibility of dispute, by the addition of a very few 
words to the présent statute. It is signiflcant that words were not 
added, when, by the addition, — so easily made, — ^the limitation con- 
tended for would hâve been unmistakably manifest. Référence has 
above been made to the liberality of construction, given by the su- 
prême court of lowa to thèse homestead exemptions. This liberality 
has been manifest in many directions. For illustration, the question 
has frequently arisen as to what property, or interest in property, 
other than a fee interest, can become the basis of a homestead right. 
In determining this, the suprême court of the state hâve repeatedly 
decided that a tenant in common may acquire a homestead right 
in the land held in common. Thorn v. Thom, 14 lowa, 49; Wertz 
V. Merritt, 74 lowa, 686, 39 N. W. 103; Bolton v. Oberne, 79 lowa, 
278, 44 N. W. 547. And this is true, even though the tenant in 
common had only an équitable title thereto. Hewitt v. Eanldn, 41 
lowa, 35. "Certainly, a homestead may be held under such a title," 
say the court. So, too, a leasehold interest, accompanied by actual 
famUy résidence occupancy, will sustain a homestead right. Pelan 
V. De Bevard, 13 lowa, 53 ; Wertz v. Merritt, supra. And a contract 
of sale (bond for deed) giving right to a deed when purchase money 
shall hâve been fully paid, accompanied with actu^ occupancy by 
the family, sustains a homestead right. Stinson v. Richardson, 44 
lowa, 373; Donner v. Eedenbaugh, 61 lowa, 269, 16 N. W. 127; 
Drake v. Moor, 66 lowa, 58, 23 N. W. 263; Lunt v. Neelev, 67 lowa, 
100, 24 N. W. 739; Belden v. Younger, 76 lowa, 567, 41 N. W. 317. 
And in Lowell v. Shannon, 60 lowa, 710, 15 N. W. 566, the court, 
when considering the question of homestead rights as to creditors, 
say: 

The materjal Inquiry Is, what are the metes and boiinds of the homestead, 
as a homestead? And there is nothing in the statute requiring that the ti<4e 
thereto should be in either the husband or wife. 

Thèse cases settle conclusively any question that might arise as 
to whether,in lowa, the homestead right may exist without the basis 
thereunder of a fee ownership, or holding of légal title. 

The cases cited under the last two points nearly ail arose under 
the considération of section 1990 of the Code, which déclares "of 
no validity" a conveyance or incumbrance "by the owner," unless 
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concurred in and signed by the husband or wife, if "the owner" 
is married. Thns, the term. "owner," as applied to homestead, in 
said' section, by the lovrai suprèîne court, includes one who, as ten- 
ant, in common, has merely an équitable title in the land, one who 
has merely a term of yeara leasehold interest in the land, and aiso 
one who has merdy the right to obtain the title by paying off the 
deferréd parchàse money. ïn the case at bar, A. M. Root unques- 
tionàbly had a homestead ri^ht in the city property. The uncon- 
tr^diisted évidence shows he had elected tO take his homestead right 
m lieu of distributive share. Complalnants concède that such 
Homestead right, after the death of his wife Dorinda, was of such 
a nature that neither heir n»i? créditor could remove him therefrom, 
a^alust his will. The questâofi may be hère pertinently asked, under 
the libéral construction thte ièwa suprême court hâte given to the 
homestead statute, why should he not be permitted to change his 
homestead thereunder? What useful purpose is to be subserved 
by compelling him to retaiia his résidence in that city property, or 
else fbrfeit his homestead rights? And if it be found, as found it 
must bë, that it is inconsistènt with the gênerai beneflcent spirit of 
thèse fitatutes, as stated bj the suprême court of the state, that 
he be thus restricted in his homestead to that one pièce of property, 
and if it be in hannony With the construction and iwlicy of the 
statute that thls change may be mad^ there would seem small occa- 
sion for doubt as to the correct answer to be made. The suprême 
court of lowa hâve Leld (State v. Geddes, 4Â lowa, 537) that the sale 
of the homestead may bé made on crédit, and yet the proceeds be 
exempt, as was the old homestead itself . In that case, Geddes sold 
his homestead to Eberhart, taking a mortgage thereon to secure 
$1,4:00 of the |1,600 sale price. Eberhart having failed to pay the 
mortgage debt, Geddes foreclosed the mortgage, and, nearly two 
years after the said sale, sold the same on foreclosare decree, Ged- 
des bidding in the same for amount of debt and costs. Eberhart re- 
deemed from this judicial sale, by paying the proper amount to the 
clerk of court. This rédemption was made over two years after the 
sale by Geddes of the homestead to Eberhart. This rédemption 
money was garnished in the clerk's hands on exécution issued on 
judgment rendered against Geddes before the homestead was sold 
to Eberhart. The suprême court, after quoting sections 2000 and 
2001, supra, say (page 539) : 

Hère Is an absolute rlglit glven to exchange one homestead for another, or 
to sell the homestead and aequire a new one, which shall be exempt to the 
same estent as the former pne. There is no prescribed method as to how 
this shall be done. The statute does not provide that thè sale must be for 
money in hand, which must be immediatelj^ inyested in the new homestead: 
that is, that the selling of the old and the purchasing of the new must be 
simultaneous acts. We must give the statute a reasonaWe construction to 
eflectuate its object If a homestead be sold, and the proceefls applied to 
some other use, there Is no dotibt that the exemption would cease; but where 
the sale is made on crédit,; and with the intention of using the proceeds, when 
collected, in purchasing another homestead, and the proceeds are not put to 
any other intervening use, tbey ai-e exempt while thus in transita, so to 
speat, from the old homestead to the new. Any other rule wotild practically 
prohibit the changing of hbmesteads. 
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The liberàlity with which the lowa suprême court hâve construed 
thèse statutes, with the purpose of carrying into most complète 
effect the beneficent poïicy therein attempted to be declared, is 
further illustrated In Harsh v. Griffln, 72 lowa, 608, 34 N. W. 441. 
Section 1990, lowa Code, above quoted, was under considération; 
and its language expressly déclares the conveyance to be "of no 
Talidity, unless the husband and wife, if the owner is married, con- 
cur in and sign the same joint instrument." The husband, GrifBn, 
conveyed the homestead to his wife, the deed being executed by him 
•alone. The point was expressly presented that the deed was, by 
the very terms of the statute, "of no validity," since the husband was 
married, and the wife did not "concur in and sign the same joint 
instrument" of conveyance of the homestead. The unanimous opin- 
ion overrules this point: 

The case of a deed to tlie wife is not withln the sphrit of thls section, which 
surely cannot intend that the wife should do the vain and absurd thing of 
executing, as grantor, a deed to herself, as grantee. 

This same idea of ascertaining the spirit of thèse sections, and 
deciding accordingly, even though an inflexibly strict construction 
of the letter of the section be to the apparent contrary, has contin- 
uously marked the décisions of that eminent court on thèse home- 
stead sections. 

As illustratmg this suggestion, we may refer to a class of cases in 
which has been considered the question as to voluntary conveyance 
of the homestead while judgments were standing against the owner, 
which, but for the homestead character of the land, would hâve 
been statutory liens against it. The court, in numerous cases, 
citation whereof is hère . not necessary, hâve held and enforced 
the rule that abandonment of the homestead property wotdd 
make the property liable for debts, judgments, etc., as to which, 
while occupied as a homestead, it was not liable. In other words, 
as a gênerai proposition, whenever the title holder, by his act, de- 
prived the property of its homestead character as to him, he exposed 
it to liability for debts and judgments then existing (save, of course, 
the excepted cases, — by statutes, — of change of, or bona fide sale 
of, homestead, etc.). Hence, the claim that a voluntary conveyance 
of homestead was such an abandonment thereof as to subject it to 
liability for existing judgments, etc. But the suprême court give 
no encouragement to this contention. On the contrary, that court 
uphold exemption of the homestead under voluntary convevance. 
Addicken v. Humphal, 56 lowa, 3G6, 9 IsT. W. 299. A widowed 
mother, against whom were outstanding judgments, which would 
hâve been active against the property but for its homestead char- 
acter, executed to her son a voluntary conveyance of the home- 
stead. There was averred, in the bill to subject the property to 
debts outstanding at time of this voluntary conveyance, the further 
ground that such voluntary conveyance was, as to existing credit- 
ors, fraudulent and void, under the gênerai doctrine applicable to 
such a State of facts. But the court (Delashmut t. Trau, 44 lowa, 
G13) décide adversely to this contention: 
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[ Bttii^Q^e the conve^^amwais lnten4*(i to keep the ;property beyond the 
xeaçb çf plalntlff. W|iat légal ground oî «omplaint has hé? He could not 
rèach flie property for the satisfaction of his debt beforé the Conveyance, and 
he wa.s Jn ho worse con'ditiôii ^fter It. Hls basls of relief must be that the 
conveyance was fraudûleat* as to hiib. ' But how is he to mabe thls fraud 
appèar? The most and ail that he^oan claipi is that the conveyance was 
voluntary, and œade fpf, the purpoB^e) pf . hlnderlng hlm in the collection of 
his délit But the conveyance doés/hotereate any exemption of property. 
It merèly perpétuâtes otie ,'Ç^lilch exifeted bef ore. In order to make a volun- 
tary cbhvey'ance voldias agalnst credltors, It is Indispensable that it should 
convey ptoperty which wotild be liable to be taken for the payment of debts. 

This reâsoning and opinion hâve been followed by that court in' 
numerotis cases, whçreiri the facts hâve presented many différent 
phases, Including volTll^^ary coûvéyance from husband and wife. 
Ofacei- V. Éfans, 48 loAï'â, 557; Griffih v. Sheley, 55 lowa, 517, 8 N. 
W. 343; Butler v. Nelson, 72 lowa, 732, 32 N. W. 399; Payne v. 
Wnson, 76 lowa, 381, 41 N. W. 45; Beyer v. Thoeming, 81 lowa, 519, 
46N. W.1074. 

As illustrating f urther the libéral construction given by that court 
to the Ixomestead statutes of that state, and as also furnishing 
points for subséquent considération herein, may be cited Jones v. 
Brandt, 59 ïowa, 344, iO N. W. 854 and 13 N. W. 310. The city home- 
stead, wbpse title was in the husbànd, was exchanged for a new clty 
homestead and |300 in money. With this |300 the lot in question 
was purchased. This lot was not contiguous to thé new home- 
stead, nor was it ùsed îh connection therewith. Section 1995, Cbde 
lowa, provides that the,homestead "may contain one or more lots 
or tracts of land, * * * but mùst in no case embrace différent 
lots and tracts, unless they are contiguous, or unless they are habit- 
ually and in good faith used as parts of the same homestead." In the 
deed of this lot, and by direction of her bufeband, plaintiff's name was 
inserted as grantee. Thpreafter, a judgment créditer of plaintiff's 
husband, wjiiose judgment existed at time of transfer of homestead, 
etc., sold thîs lot under? Ms judgment against the husband. The 
controvei^ before thé court was as to the liability of this lot, in 
plaintiff's name, for the said judgment against plaintiff's husband. 
The court S3,y; 

The old homestead was exempt from the debts of George W. Jones [plain- 
tiff's husband]. He could hâve lawfully conveyed that homestead to his 
wife. If hè had done sp the credltors would hâve had no just grounrl of 
complalnt If the old homestead had beein conveyed to plaintiff, and then 
exchanged fou the new honaestead and the lot in question, it is clear, it seems 
to us, that thé creditors of George W. Jones could not hâve subjected the 
lot to the payment of his debts. It Is apparent, therefore, that the creditors 
of George W. Jones had no légal clalm upon the old homestead. They can- 
not claim that It is a fraùd upon theifa thaf they hâve been deprlved of its 
proceeds. Appellants instst that the case is Just the same as though the lot 
in question had been conveyed to George W. Jones, and by him conveyed 
to plaintiff. With equal propriety it might lie claimedthat the case is the 
same as though' the old homestead had been conveyed to the plaintiff, and 
by her exèfianged for the hew home and. the lot in question. It is said 
that, if the lot in question had been conveyed to George W. Jones, the judg- 
ment against him would hâve been a lien against it. This must be conceded. 
Whether the proceeds of the homestead shall become liable for the debts 
dépends alwaya'upon the manner of deallng with it. If the homestead should 
be exchanged for another, the new would be exempt; but, if it should be ex- 
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changea for a stock of merchandlse, It would not be exempt It does not 
advauce the claim of appellant to say ttiat the lot In question wonld hâve 
been liable for the husband's debts If the course of dealing respectlng it had 
been différent ïhe coatroUing facts in thls case are that the title to the 
lot never was in the husband, and the conferring of tiUe upon the wife placed 
the creditors in no worse condition than they were before. tJnder thèse 
circumstqnces, we thinic that the lot cannot be subjected to the payment of 
the debts of the husband, upon the ground that thls conveyance, as to them, 
was fraudaient Delashmut v. Trau, 44 lowa, 613; Mcïlghe v. Bringholf, 
42 lowa, 455. 

Under the lowa statutes, I hold that A. M. Root was "the owner," 
within the intent and spirit of the sections relating to change of 
hoinesteads. The homesteud right is such a présent, vested right 
that it has been held suflficient to entitle the wife to redeem the 
homestead from tax sale, even after the treasurer has conveyed the 
property by his tax deed. Adams t. Beale, 19 lowa, 61. While the 
homestead statutes are simply statutes of exemption, rather than a 
law conferring affirmative rights (Bnrns v. Keas, 21 lowa, 257), yet 
the homestead right of the husband, where the title is in the wife, 
is of higher character — more in the nature of vested interest and 
title — than is his dower right in other lands (Chase v. Abbott, 20 
lowa, 138). Défendant A. M. Root, by his occupancy of the city 
homestead (that is, exercising his homestead right), could prevent 
his son, who was entitled to possession on termination of that home- 
stead right, from receiving any revenue therefrom for years, — ^for 
many years, should the father live out his expectancy. The eridence 
shows the rental value of that property to be $150 or more per year. 
The gross rental for 10 years would equal the amount the son paid 
the father for his deed. Résides, the property (buildings, etc.), during 
such occupancy, would naturally deteriorate, and the value thus de- 
preciate. I see no good reason why the father might not transfer 
to the son his homestead interest, — or release same, if the ex- 
pression be préférable, — in considération of payment made by the 
son. Both parties are advantaged thereby. The fee holder secures 
immédiate possession and use and rentals. The father secures his 
money with which to buy a new homestead. 

I do not overlook the décisions of the lowa suprême court, wherein 
that court hold that under the facts therein presented a surviving 
husband has no right or interest in the homestead he is occupying 
which will sustain a mortgage or conveyance thereof. But the rea- 
soning — the argument — of thèse décisions, supports the position 
hère taken. iMeyer v. Meyer, 23 lowa, 359, holds that the surviving 
husbaJDd cannot take both homestead right and distributive share 
in the homestead. (Under the lowa Code, dower is abolished, and 
the surviving husband or wife is given one-third in fee, which. is 
known as "distributive share.") Therefore, a mortgage from such 
survivor, who has taken his homestead rights, cannot be a lien on 
any distributive right he might hâve had therein; and he obtains no 
title to the homestead property from mère occupancy and possession 
thereof. Butterfleld v. Wicks, 44 lowa, 310, closely follows tbe line 
of thls décision: 

Thls brlngs us to Inquire whether Stephen Wicks, by virtue of his home- 
stead rights in the property, acquired any interest in the property which 
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would be ihe siibject of mortgage. His rlght In the jproperty was merely to 
possess and occopy- ituntil otherwlse dlsposed of accordlng to law. Subject 
to this rigM p£ the husband, the wife mlght hâve dlsposed of the property 
by w-ill. Code, S 2010. And, Jn the absence of will, we hâve no doubt that, 
when the hnsband's rights, by abandonment, or In any other manner, are at 
an end, the property passes by the ordinary rules of desoent. The rlght of 
occupancy and possession confers no tltle»to the property. Meyer v. Meyer, 
23 lowa, 370. It is a mère Personal right. When the occupancy is aban- 
doned, the right ceases. It would seem to follow that this right of possession 
confers no rlght which can be the subject of mortgage. No valuable inter- 
est could pass to the mortgagee, for upon the foreclosure of the mortgage 
and the éviction of the mortgagor, his hôraestead right would cease, and the 
property pass unlncumbered to the hèlr or'devisee. 

Smith T. EatoH, 50 lowa, 490, afiarms substantially the same pria- 

ciplç- 

It will be noticed that ia each of thèse cases the attempt was 
made by the surviving husband or wife to convey or incumber to a 
stranger Hxe homestead right, whiçh was the eonditional right to 
occupy, etc., and the doctrine of the, cases is that such homestead 
right op interest could not thus be transferred. But the reasoning 
of Butterfleld v. Wicks, supra, supports the . conclusion herein 
reached. A stranger coiild take nothing by deed or mortgage from 
such survivor, because, "when the husband's rights by abandonment, 
or in any other manner, are at an end, the property passes [to the 
holder of the fee] by the prdinary rulçs of descent." "When the oc- 
cupancy [of the survivor} is abandoned, the right to occupy ceases." 
"No valuable interest could pass to the grantee [if a stranger, but, 
if the heir was the grantee, such valuable interest could pass], be- 
cause, when the homestead right would cease [in the grantor], the 
property would pass [at once] to the heir." This reasoning, bot- 
tomed on the ifact that "nothing could pass to the grantee," justifies 
the assertion that if something valuable, — ^the thing attempted to 
be conveyed,^ — could, and did pass to the grantee, the deed is within 
the reasoning of the cases, and is valid. In case at bar, something 
valuable did pass thereby, vlz. possession, and right to possession 
and use; and the fact that upon exécution of such conveyance "the 
property would at once pass to the devisee or heir," instead of sus- 
taining the conclusion of invalidity of deed, as undér facts in M 
lowa, is the strongest argument induelng acceptance of deed, and 
payment therefor by grantee. 

The présent case is not embarrassed by any questions which might 
possibly arise because of judgment lien against the premises. The 
biU does not aver that the judgment set out ever was a lien against 
any of the property in question. The relief prayed is solely on the 
ground that "A. M. Koot, for the purpose of defrauding his creditors, 
and for the purpose of hindering and delaying petitioner and his 
other creditors in the collection of their légal claims against him,. 
f raudulently caused the deed * * * for said lands so bought 
and paid for by said A. M. Eoot to be made out to and in the 
name of his wife, said Eliza Jane Eoot, imd she still has and re- 
tains the naked and légal title." The spécifie relief prayed is that 
this court "will find and adjudge said lands * * * to be in fact 
the lands of said A. M. Root, and will order the same to be sold to 
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pay the judgment of petitioner, subject to any bona fide lien of de- 
fendant Biklin," etc. This brings me to the charge that the new 
farm property is really the property of A. M. Root, and title thereto 
was fraudulently placed in the wife, with intent to defraud, etc. 
The gênerai principle applicable to this question is beyond dispute. 
Counsel do not diiïer in its statement, but, as usual in such cases, 
the controTersy lies as to its extension and application to the facts 
in the case. The lowa cases, supra, enable us to arrive at a satis- 
factory conclusion. A. M. Root says he gave the |1,500, proceeds 
(and which I flnd to be the value) of his homestead right in the city 
property, to his wife Eliza Jane, and that she paid it on the farm 
homestead. Other portions of his and his wife's testimony leave 
in doubt the manual possession by her of this $1,500. I do not re- 
gard such manual possession material. He had a right to sell the 
old, with a view to invest the proceeds of the old in the new home- 
stead. While in transitu (State v. Geddes, supra) to the new home- 
stead, such proceeds were not liable to complainants' judgment. 
When the proceeds had been paid into the new homestead, this 
homestead was exempt as a homestead. Now, had said A. M. Root 
invested such proceeds in a new homestead, in his own name, the 
exemption in the new homestead would hâve equaled the exemption 
in the old homestead. But he could lawfully hâve put the proceeds 
of the old into the new homestead, and hâve the title to the new 
homestead placed in his wife. Jones v. Brandt, supra. It there- 
fore becomes immaterial whether he actually handed the money to 
his wife, and she paid it over. Whether he or she paid it over, no 
creditor is defrauded, if the exemption in the new homestead is 
of no greater degree than the old homestead possessed. 

The underlying principle which provides a test as to whether a 
voluntary conveyance is fraudulent as to existing creditors is clearly 
and well stated by Judge Dillon, then one of the justices of the 
suprême court of lowa, in Wolf v. Van Meter, 23 lowa, 401. Having 
(page 405) stated the rule obtaining in England (that, to make a 
voluntary conveyance void as to creditors, it is indispensable that 
it should transfer property liable to be taken in exécution), he 
states that in this country, the rule obtained that: 

If the property transf erred by the debtor be such as could be reached by the 
creditor through the act of a court of equity, tliough it could not be seized on 
exécution at law, a voluntary conveyance of such property, to the préjudice o? 
creditors, would be void. But when the property transferred was that upon 
which the creditors had no claim, either at law or equity,— that is, was prop- 
erty which the creditor would hâve no right to call upon either court to apply 
towards his debt,— it cannot be predicated of the ti-ansfer of such property that 
it was fraudulent. 

Tested by this rule, and regarding the placing of the title to the 
property in her as a voluntary conveyance from her husband, the 
conveyance, as to the new homestead, is not fraudulent as to com- 
plainants' judgment. In A. M. Boot's name the new homestead 
would be exempt to the same degree as was the old homestead. 
Hence, he may exécute to his wife a voluntary conveyance thereof, 
and same is not fraudulent as to complainants. The extracts above 
given from Delashmut t. Trau abundantly confirm the conclusion 
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thus ceached; and, If. tiie new property had been Umited in area to 
that p*OTddéd by the lowa statutes* the decree herein would hâve 
been ëasily rendered." But there are 102 acres, whereas the lowa 
Code (secstion 1996) limita the homestead, when not witMn a town 
plat, to iO acres. The case at bar is not, as in Jones v. Brandt, 
supra, an exchange of homesteads, else, on authority of that case, 
the entire tract, in wife'S name, might hâve been exempt. In case 
at bar, the old homestead, not liable to complainants' judgment, was 
sold for cash in hand, and the intent, carried out, of therewith pur- 
chasing aèw homestead, carries with' the purchase the like exemp- 
tion to the new homestead, if of no greater value than the home- 
stead 80 aold, and if limited to the statutory extent of area. 

Furtliér complicatioûs arise from the fact that the wife's $900 has 
been placed with the old homestead's îl,500, and the aggregate paid 
in on the new property,; while the title is put in tjie name of the 
wife. As; between tije husband and. wife, if sheso demanded, the 
wlfe niigbt'perhaps haveprimary right, under the statu te, to dé- 
termine tteboundaFiesiôf the homestead in the. 102 acres, the fee 
title béing Snher namô,: since section 1998 apparently gives the 
owner of tiie titlfe, as contradistinguished from the husband or 
wife of sueh dwûer, the flrst right ;to plat the homestead. But, 
turningito the pleadings herein, I flnd that défendants Koot, in their 
joint answer, las amended, feferring to the 102 acres, state that, im- 
mediatély after its purchase, they took possession of said real 
estate, and hâve ever since resided upon tbe same, as their home- 
stead,' and, to i^ie same eltent in value- of the former homestead, they 
claim theigaîme as exempt from exécution, andîln no manner, nor 
any part thereof, liable to plaintiffé' debt. There is in this state- 
ment no demand on the part of respondent Eliza Jane, who holds the 
fee title, that her |900 shall be set ofE as a homestead. Indeed, the 
other ayerments of the answer, as amended, rebut such idea, and 
expressly âtate that the old homestead was sold with the design 
of purchasing with proceéds of such sale a new homestead. Thèse 
allégations wonld justify the conclusion that both A. M. Root and his 
wife expeeted and understood the |1,500 was to go into the home- 
stead on said property. This conclusion dérives additional strength 
from the following extract from the answer of respondents Eoot: 

They furthér say that Eliza, Jane Eoot had no knowledge or information 
whatever of.aily claim of plalntiffs at the time of such purchase, and that 
she in good falth invested in said property ^OO of her o wa money ; and to that 
extent she prg;ys the court that her interest in said real estate may be pro- 
tected, and dëclMted to be prlôr to* any claim of the plalntiffs herein. 

Apparently, and construing this, so far as practicable, in harmony 
with the othei? averments, the intention of the respondents Root fs 
(1) that the: new homestead be regapded as bought with the pro- 
ceéds of th.è old homestead; and (2) that Eliza Jane's $900 be there- 
by placed on the land outside of the homestead, with prior claim 
thereon oVér any claim of complainants' said judgment. May this 
court grant the ârst point just named? Henderson v. Rainbow, 76 
lowa, 820) 41 N, W. 29, involved the boun.daries of a homestead. 
The husband owned 40 actes, and the wife 120 acres adjoining. The 
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dwelling was built partly on each tract Section 1995, Code lowa, 
provides that the homestead may embrace différent subdivisions or 
tracts, if contiguous, etc., not exceeding 40 acres. The court say : 

It is plain that the homestead Is upon two subdivisions of land. It must 
include the dwelling. The dwelling is upon two tracts of land. The home- 
stead, therefore, is to be selected and marked eut upon both. 

And in refusing to permit the husband to plot his entire 40 as a 
homestead, and thus place it ail beyond reach of creditors, the court 
say: 

If plaintifiC may claim his forty as exempt, because a part of the house is 
on It, the wlfe may claim that her land is exempt for like reason. 

In case at bar there is no claim of the wife that her |900 should be 
regarded as invested on the homestead 40. The pleading, as above 
shown, négatives this idea. 

While not decided upon facts which make them controUing au- 
thority in this case, there hâve corne under considération by the 
lowa suprême court other cases which hâve brought that court to 
consider the question of the right of homestead, when related 
thereto, and to adjacent lands which comprised part of the same 
tract Section 1998, lowa Code, directs that, if the homestead bas 
not already been platted, an officer, having exécution against the 
property of judgment défendant, may cause the homestead to be 
marked oiï, platted, etc. Under such sections, the suprême court 
of lowa hâve held (Owens v. Hart 62 lowa, 620, 17 K W. 898) that 
where the parties entitled to homestead did not object to sale of 
entire tract without platting of homestead therein, such failure to 
object did not validate the sale en masse; and this although the 
sale was under a spécial exécution, describing the entire tract for 
the sale, and not mentioning any homestead as included therein. 
In Martin v. Knapp, 57 lowa, 336, 10 N. W. 721, held that, although, 
after the sale there yet remained of the tract, unsold, the dwelling 
house and more than enough land for the statutory homestead, the 
sale would be set aside because of the officer having failed to set ofl 
the homestead. And such court bas repeatedly held that a sale by 
an officer of any portion of the tract which might hâve formed part 
of the homestead is invalid, if the homestead bas not been platted. 
White V. Eowley, 46 lowa, 680; Lowell v. Shannon, 60 lowa, 713, 15 
N. W. 566. It is not necessary that the premises selected for a 
homestead shall correspond with a government subdivision of 40 
acres, but the sélection may be made in such a way, from a larger 
tract, as to include the buildings used in connection with the home- 
stead, although situated on différent subdivisions. Schlarb v. Hol- 
derbaum, 80 lowa, 394, 45 N. W. 1031. And, where the homestead 
is not platted, a conveyance by the husband, in which the wife does 
not join, of a portion of the tract which might be part of the home- 
stead, in invalid. Woolcut v. Lerdell, 78 lowa, 668, 43 N. W. 609. 
The case of Lowell v. Shannon, 60 lowa, 713, 15 N. W. 566, has been 
cited above. But, in this connection it may be well to note with 
more particularity the holding, and reasoning of the court which 
led to that holding. Michael W. Woods, the husband of Catharine 
Woods, and father of the mtaor défendants, disappeared in 1874. 
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WHéfliei' living or dead, was jiot known. He was never heard of 
after his flîsappearance. When lie left, lie owned in fee 63 acres of 
land adjbiiiilig a 60-acre tract, wliîch bis wife, mother of tlie minor 
défendants, owned in fee. THese tracts were used as one farm, 
from whlch ciame the support of th.e family. The dwelling house 
was on the wife's land, but much of her tract was barren, and net 
tillable. Por that reason the chief support of the family was the 
husband's làmd. A créditer àttkched the land of the husband after 
he had disappeared, and, while the sheriff was proceeding to enforce 
the exécution against the land, the wife served on the sheriff a de- 
mand for the setting o3 of a part of the husband's land as her home- 
stead. The sherifE disregarded the demànd, and sold the land to 
plaintiff, who had notice of thèse facts. The mother had since died. 

The principal question— and, Indeed, as it appears to us, tlie only question— 
lu the case, Is this: May 9, homestead be claimed by a family, in lands of a 
husband, as against creditors of the husband, where the husband and wife 
own contiguous tracts of land, and occupy the two tracts as a homestead, 
with the dwelUng house on the land of the wife. * • • If the rlght of 
homestead attached to the land of Michael Woods, a sale by the sheriff, with- 
out plattlng the same, is Inyalid. * ♦ ♦ The claim and demand made by 
the wife to the sherifC operated for the beneflt of the family as effectually as 
if made by the husband and father. We corne, then, to the merits of the con- 
troversy. H the dwelling house of the family had been located upon the 
land in controversy, there would be no question of the homestead right, as 
claimed. But, because the dwelling bouse is upon the land of the wife, it is 
maintained that the homestead cannot be made to embrace any part of the 
husband's land. It Is truéy section 1994 of the Code provides that "the 
homestead must embrace the house used as a home by the owner thereof," 
etc. But the t^nn "owner" cannot hâve much force in determining this 
question, because the ownership, as between husband and wife, is not a ma- 
térial question In determining homestead right The hoûièstead is exempt 
from judiclal sale, "whether owned by husband or wife," and either may 
malie the homestead sélections. Code, §§ 1988, 1998. And it may embrace 
différent lots pnd tracts, if they are contiguous. Section 1995. Now, it ap- 
pears to us to be Immaterial, so far. as the rights of creditors are concerned, 
whether the lëâal tltle to the homestead be in the wife or husband, or wheth- 
er one of thèm holds the légal title to one tract, and the other to another 
tract The material inquiry is, what are the metes and bounds of the home- 
stead, as a homestead? and there is nothing In the statute requiring that tlie 
title thereto should be in either husband or wife. The object of the law is 
to. secure to the family a homestead exempt from judiclal sale; and, to 
attain this end, regard is had as to which particular forty acres of farm is 
tlie homestead, rather than to the question whether the légal title to this part 
pi: that is in thejhusband or wife. Lowell y. Shannon, supra. 

My concluSioil is that the homestead 40 acres are exempt from 
complainants* judgment, if of no greater value than |1,S00. That the 
situation of the remaining 62 acres, outside of the hoiûestead, as to 
said judgment, is as follows: (1) The mortgage to respondent Biklin 
($600, and înterest at 7 per cent, from February 22, 1892) has first 
claim thèrebn. The mor^agè to Burlington Insurance Company has 
been fully dîScharged, ai^d bill, as to said company, should be dis- 
missed. (2) The |200 pald on purchaséof farm. byÉliza Jane Eoot, 
and so Uiiich of the réraainder of the |900 pàid by her as was paid on 
the principal ^f the deférred purchase, inoney, is the next (second) 
claim therpôii. This mohey was paid ty her without knowledge of 
complainantà'' ■fclàim, and in good faith, befôre the bringing of 
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this suit, but auy portion thereof which was applied to discharge in- 
terest on mortgage is not to be included in said second claim. (3) 
That complalnants' said judgment is the next (third) claim on said 62 
acres. (4) That, if said 40-acre homestead shall be of more than 
$1,500 value, — which does not seem probable, under the évidence, — 
then the excess of said value over said $1,500 shall be applied towards 
the |900 claim of respondent Eliza Jane Eoot; that is, so much of 
said f 900 as is included in said above (second) claim. 

No évidence has been submitted as to the bounds of said home- 
stead. The évidence submitted does not enable me to détermine 
with any accuracy the relative values of said homestead 40 and the 
land outside. This cause is therefore referred to A. HoUings- 
worth, Esq., who is hereby appointed spécial master herein. He 
will proceed to take évidence, détermine, flnd, and report: (1) 
Boundaries of homestead 40. If not already platted, he will require 
respondents Koot to file herein, within 20 days from notice of such 
requirement, a properly acknowledged plat of said homestead bound- 
aries. If same is not so filed, said master will proceed to plat and 
flx such boundaries, at time and place of which due notice is 
given counsel on either side. (2) Find value, of said homestead as 
80 platted. If same exceeds $1,500, flnd excess of such value. As 
I construe the évidence submitted, said 40 acres will not equal 
$1,500. (3) Find what amount of said $900 paid in by Eliza Jane 
Root was applied on purchase money of said 102 acres, or on the 
principal of debt secured by mortgage for deferred purchase price of 
same. (4) Find value of said 62 acres lying outside of said home- 
stead 40. (5) Find such further and relevant facts as counsel on either 
side may, in writing, request, or said master deem important in set- 
tling decree herein on basis hereinbefore stated. Said master will 
flx time and place of hearing, and thereof duly notify counsel of 
record in this action, and wUl report to the court the évidence taken, 
his flndings as above directed, and such other matters as he may 
deem proper and relevant herein, under the évidence already or 
hereafter submitted. The clerk will record order forwarded here- 
with, appointlng said spécial master, and deflning his duties, as 
above set forth. 
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BOSTON SAFE DBPOSIT & TRUST CO. V. RICHMOND & D. R. CO. 

(Circuit Court of Appeals, Fourth Circuit May 22, 1894) 

No. 58. 

1 RaiI/ROAd Companibs— Mobtgagb Foreclosure— Application ov Proceeds 
OF Sale. 

The order appointing a receiver of a railroad lu a f oreclosure suit author- 
Ized hlm to pay balances due to other carriers; and leave was afterwards 
granted hlm.without objection, to issue certlfleates to meet suchobllgatlona 
Interveners filed a claim for such balances accrulng before the receiver's 
appolntment, praying payment out of earnings, and gênerai relief; but 
no proceedlngs were had thereon until after sale of the road on fore- 
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closuçe. The r,eceiver's earnlngs had been absorbed by runnlng expenses, 
àiïa'tbête bàa been no diversion of incçime tô pay Interést. EeU, that an 
appU(>dtloJa of the interv^ners for payment out of the proceeds of sale was 
B»ppçrJy gtanted. 
8-; Same— •OotLATERAi, Sbcuiiity for Claim^; 

As ftSaljQ^t an accountfor freight and balances of freiglit excbange 
bet-WeeS two r'allroad companies, thecrèdltor compahy held the debtor's 
noté, sécured by its mortgage bonds, on àil agreement that the note was "to 
be payaient when paid." BMi that thls was not a waiver of a right 
to clalm payment from proceeds of the èale, on foreclosure, of the debtor 
company's railroad. 

Appeal from the Circuit Court of the United States for the Dis- 
trict of South Carolina. 
The ïaCts; as suillciently stated by connSel, are thèse: On December 10, 

1890, the Finance Company of Pennsylvahla and others, comiUainants, filed 
thelr billiathe circuit covîfeof the United; States for the District of South 
CaroUnai âgainst the Charleston, Cincinnati & Chicago RaiU-oad Company, the 
Boston Safe Deposit & TrusiCoiflpany, and others, alleging: The incorpora- 
tion of the rallro'ad compariy, for the purpose of constructiûg and operating 
a rallrôad from Charleston,» S: C, to Ashlandi' Ky., a distante of 620 miles; 
the executioti and delivery -to;the Boston Safe & Deposit Company, on August 
9, 1887, of a rportgage upon said railroad, to secure an issue of bonds to the 
amount ojt |15,50Q,00Ô, whlçli were delivered to eald Boston Company; a con- 
tract fof consibructiôn of the railroad, wlth a construction company, the partial 
perforniaace of this contrafct, and the delivery to the construction company 
of over $7j000i000 of thèse borids, and the purchase by complalnants from said 
company of a, portion of said bonds; the completlon and opération of a part 
of the railrôîid; the insolvency of the construction company, and its Inability 
to complète Its contract; the iûsolveney of the railroad company; its inability 
to complété thé road or to opéra te the completed portion; want of roUing 
stock; sults î^ending; no crédit wlth which, to purchase fuel, oil, Waste, and 
other necessary supplies; nonpayment of emiJloyes for several months. Com- 
plalnants ilie;;etore prayed tfiçappointment of a receiver. 

The railroad company and thé construction company answered, joining in 
the praye^t ttie deposit company admitted the flrst three paragraphs of the 
bill, andrequired proof of the reuiàinder. 

On De;Ceniber 10, 1890, Samuel Lord was appointed temporary receiver, but 
the order made no provision for payment of any balances to Connecting Unes, 
or for thé payment et any ante-receivership indebtedness. On February 26, 

1891, D. H. Chathberlain was appointed permanent receiver, by an order of 
said coOTt, "with ail the authorlty and duties prescribed In the order herein- 
before made, ifamlng Samuel ; Lord, Esq., temporary receiver," which order 
contained the roUowing provision: "That said receiver be further authorized 
to pay ail the wages due to the employés, at the date of the order appointing 
the temporary receiver herein, for labor and services within ninety days be- 
fore the same, and also ail balances due to other carriers and Connecting 
lines, and necessary to be paid for the conducting of the said railroad." On 
March 16, 1891, Chamberlain, the receiver, flled his pétition asking to be al- 
lowed to issue $30,000 of certiflcates to pay certain obligations found due and 
unpald upon entering upon his duties as permanent receiver, aggregating 
$48,901.93. Thèse consisted of taxes, freight balances due on December 10, 
1890, freight balàhces and freight due since that date, and amounts for cross- 
ties, coal, and other supplies. With the cash on hand, and estimated receipts 
for some days In March, and the proceeds of thèse certiflcates, the receiver 
stated in bis petltlou he wo^d be able to pay off ail said Indebtedness, ex- 
cept $5,247.12. This he proposed to pay along with the future current ex- 
penses, out of the futiu-e current earnings. Leave was granted to Issue said 
certiflcates, March 17, 1891. , 

On August 4, 1891, the Richmond & Danville Railroad Compaoy flled its In- 
tervenlng petltlon,,,setting out its account against the railroad company in fuU, 
accruing both before the appolntment of the temporary receiver and subse- 
quently, and praying that it be paid out of the earnings of the road, and for 
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gênerai relief. Thls wàs referred the same day to a spécial master, to take 
testlmony and report, but no proceedings were had under thls order untll after 
the sale of the road, when, on July 11, 1893, the référence was proceeded wlth. 
The account cotislsted of four classes of items: (1) Amount due on account 
-of claims, $75.44; (2) amount due on Blacksburg Crossing, $1,057.65; (3) amount 
4ue on freight, $5,422.94; (4) amount due on freight balances, $8,095.58. 

It appeared, in the testlmony retumed by the master, that the Eichmond & 
Banville Company held, as agalnst the account in question, a note of the 
Charleston, Cincinnati & Chicago Company for $10,000, secmed by certain 
flrst mortgage bonds of that Company, the note "to be payment when paid," 
and counsel for the deposit company, trustée, claimed that, upon the settle- 
ment of the account, the trustée was entitled to the return of the collatéral 
bonds, or to an accounting for their value. 

It was admitted that the Charleston, Cincinnati & Chicago Company was 
run at a loss, both before and since the appointment of a recelver, and that 
the eamings of the receiver had been more than absorbed by running ex- 
penses; also, that there had been no diversion of income to payment of inter- 
est. 

The master havlng made his report, the application of the interveners to be 
paid out of the proceeds of sale came on to be heard In the circuit court, be- 
fore Simonton, J. The court allowed the flrst item, which was admitted; 
■dlsallowed the second Item; allowed the third and fourth items,— and ren- 
dered a decree August 24, 1893, for the sum of $13,421.95 (made up of the 
three items allowed, with a déduction of crédits amountlng to $172.01), with 
interest from December 11, 1890. From tWs decree, the Boston Safe & De- 
posit Company prayed an appeal to this court, and asslgned errors as foUows: 

1. That the court erred in ordering the sum of $5,422.94, made up of items of 
freight charges of the Richmond & Danville Bailroad Company against the 
Charleston, Cincinnati & Chicago Eailroad Company for cars and other arti- 
cles of freight carried by the former company for the last-named company, 
and delivered to it as consignée and owner, to be paid out of the proceeds of 
sale. 

2. That the court erred in ordering the freight balance of $4376.19, due by 
the Charleston, Cincinnati & Chicago Bailroad Company to the Richmond & 
Danville Rallroad Company, to be paid out of the proceeds of sale. 

Samuel Lord, for appellants. 
T. P, Cothran, for appellees. 

Before Mr. Chief Justice FULLEB, GOFF, Circuit Judge, and 
JACKSON, District Judge. 

Mr. Chief Justice FULLER (after stating the facts as above). 
It was conceded, on the argument, that the item mentioned in the 
second assignment of error related to a balance due by the receiver 
«f the Charleston, Cincinnati & Chicago Railroad Company to the 
Richmond & Danville Railroad Company, which had accrued subsé- 
quent to his appointment, and which, as a matter of fact, had been 
paid, and we assume that the intention of counsel was to question 
the allowance of the fourth item for $8,095.58, and it will be so re- 
garded. The two items complained of were for freight on ship- 
ments of coal, cars, oU, etc., consigned to the Charleston, Cincinnati 
& Chicago Railroad Company for its own use, and which were 
tumed over by the agent of the Danville road to the agent of the 
former road at Blacksburg, the Danville road being charged with ail 
back charges, and paying them; and for balances of freight exchange 
found to be due by the Charleston, Cincinnati & Chicago Company 
to the Danville Company.' The order of February 26, appointing 
the permanent receiver, expressly authorized him "to pay ail the 
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•wagesi âne to employés, at the date ofthe order appointing the tem- 
poral^ irecdver herein, for labor and services within ninety feys 
before tM iame, and also ail balances due to other carriers and Con- 
necting liûès and necessary to be paid for the conducting of said 
railroad." This was such. an order as is f requently made in thèse 
cases, and cannot properly be construed as limited to payment out 
of current earnings, especially in view of the condition of the road. 
The.Jiabilities which n^ade up the two disputed items accrued prior 
to December 11, 1890, and the bill was ffled, and the temporary re- 
ceiTer appointed, on December 10. On March 16, 1891, the perma- 
nent receiver was granted leave to issue |30,000 of çertiflcates, with 
which ta meet obligations, which included freight, balances for 
freight, cross-ties, coal, and other supplies, which çertiflcates were 
necessarily a charge upon the corpus of the estate. It does not ap- 
pear that appellant raised any objection to either of thèse orders, 
although, if it considered thém objectionable or injurions to its in- 
terests, it might well hâve applied to the court to cancel or modify 
them. ¥. S. Trust Oo. v. Wabash W. Ey. Co., 150 U. S. 287, 303, 14 
Sup. Ot; 86; Miltenberger V. BaUpoad Co., 106 U. S. 286, 1 Sup. Ct. 140. 

It mh^t be regardea as settied that a court of jequity may make 
it a condition of the issue of an order for the appointment of a re- 
ceiver of a railroad company that certain outstanding debts of the 
Company shall be paid from thé income that may be coUected by 
the receiver, or from thlé proceeds of sale; that prefereptîal payments 
may be directed of unpald debts for operating expenses, accrued 
within 90 days, and of limited amounts due to other and Connecting 
lines of road for mateïîàls and repairs and for uhpaid ticket and 
freight balances, in vieW 6f the interests both of the property and of 
the public, that the prOperty may be preserved ana disposed of as 
a going concem, and the company's public duties discharged; and 
that such indebtedness may be given priôrity, notwithstânding there 
may hâve been no diversion of income, or that the order for pay- 
ment was not made at the time, and as a condition, Of the recelvePs 
appointment, the necessity and propriety of making it depending 
upon the facts and circumstances of the particular case, and the 
character.of the claims. Miltenberger v. Eailroad Co., 106 U. S. 
286, 311, 1 Snp. Ct. 140; Trust Co. v. Souther, lOf U. S. 591, 594, 2 
Sup. et. 295; Union Trust Co. t. Illinois M. Ey. Co-, 117 U. S. 434, 6 
Sup. et. 809;;Morgan's i. & T. Eailroad & Steamship Co. v. Texas 
Cent. Ey. Co., 137 U. S. 171, 11 Sup. Ct. 61; Knedand v. Toundry 
Work8,;140 U. S. 592, 11' Sup. Ct. 857. Of course,^ the discrétion to 
enter siçch orders should be exercised With great care, but as late as 
Thomas. V. Car Co., 149 U. S. 95, 110, 13 Sup. Ct 824, the suprême 
court quoted the remark^ upon the doctrine and its proper applica- 
tion in Milten,berger v. Eailroad Co., supra, with appro val, although, 
as observed: by this court in Bound v. Eailway Co., 58 Fed. 473, 7 
C. C. A. 322, the tendency of that case, was to narrow the limits 
within which an equity court should confine itself in making such 
allowanœs-., ,;' 

We are of opinion that the order of February 26, 1891,, was provi- 
dently ènteredj and that the circuit court did not err in its decree. 
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The pétition was sufflcient, and the relief awarded, being consistent 
witk the case made, was grantable under the prayer lor gênerai re- 
lief. The allowance of interest from the date of the appointment 
of the temporary receiver was, perhaps, open to question, but no 
error is assigned in regard to it, and, under the circumstances, we 
do not feel called upon to disturb the decree on that account. 

Something was said upon the argument in respect of the note and 
bonds of the Charleston, Cincinnati & Chicago Company, taken and 
held by the DanviUe Company, but that was as collatéral to the 
original obligation, and the express agreement was that the note 
was to be considered as payment only "when paid." This was no 
waiyer of the right to corne upon the fund, and, when the amount of 
the decree is paid, whatever rights in that collatéral appellant maj^ 
be entitled to, by way of subrogation or otherwise, can be adjusted 
and determined. 

Decree aflflrmed. 



McCLASKEY et al. v. BARB et aL 
(Circuit Court, S. D. Ohio, W. D. June 18, 1894.) 

1. Partition — Compensation fob Imfkovbmbnt — Necbssitt dp Cross Bill. 
A plea by défendants in possession, setting up tlie statute of limitations 
and adverse possession, was overruled, on the ground that they were right- 
fully in possession as cotenants. Held, that any equlties they might hâve 
as cotenants to compensation for improvements might be allowed, wlthout 
a cross MU, as incidental to the partition, under the gênerai prayer for 
relief. Dictum In 48 Fed. 137, disapproved. 

8. Samb— Impkovbmenïs bt Cotenants— Taxes. 

In partition between cotenants, défendants having exclusive possession, 
who had bought in what they supposed to be ail the outstanding interests 
in the land, may be allowed, under the laws of Ohlo, for improvements 
made by them after such pui'chase and af ter the termination of a preceding 
life estate, arid before suit for partition was brought, to the extent that 
the value of the property was enhanced by such Improvements, not ex- 
ceeding their cost; but they cannot be allowed for taxes and assessments 
except by way of offset to rents. 

a. FEDERAL Courts — Statb Laws Edlbs of Décision. 

State laws relating to compensation for improvements upon land, made 
In good faith, are rules of property, which fédéral courts will recognize 
and foUow. 

This was a suit by Sarah E. McClaskey and others against Eobert 
Barr and others for partition of lands. The court rendered a decree 
for partition (48 Fed. 130), and there was a référence thereupon to 
a spécial master. Complainants excepted to the spécial master's 
report as to clalms by défendants for compensation for improve- 
ments. 

H. T. Fay, for complainant 

S. T. Crawford and W. S. Thurston, for cross complainants. 
Richard A. Harrison, Stephens, Lincoln & Smith, and Bateman 
& Hooper, for respondents. 

SAGE, District Judge. This case is before the court on excep- 
tions to the spécial master's report, which présent questions relat- 
v.62F.no.4— 14 
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iag toi claima for compensation for inaproyements .ma<Ie by the de- 
f^âants wbo are tenants in common in possession. Tlieee ques- 
Itaans'iiûay be (dassioeâ under tliree heads: (1) Tàose relating to 
impïTOTepents çiade ôuring tlie life, tenancy; (3) those relating to 
impwB^wents made after the termination of the life tenancy, and 
before iOie institution of this suit; (3) those relating ,to Improve- 
ments made peMing this suit. 

Itis objected on behalf of the complainants thatno relief can be 
giventOf défendants on account of improvements, for the reason that 
there are no pleadings authorizing: any such relief. In support of 
this contention counsel cite 1 Daniel^ Ch. Pr. 712, as foUows: 

"If thé défendant States upon his answ'er certain facts as évidence of a 
particular case, which hc represents as a. conséquence of those facts, and 
upqnfïWch,iie rests his, défense, he will not be permitted afterwards to make 
use of tnê sàme facts, for tte purpose of establishing a différent défense from 
that to whlch, by his answer, he has drawn the plaintifC's attention." 

The défendants by plea set up the statute of limitations with ad- 
verse possession. That plea was overruled. They now cite cases to 
the point that no trespasser, intruder, or volunteer can recover for 
improvements made by him vrhile ,be was suQh., The court over- 
ruled the plea for the r'èason that it fbund that the défendants in 
this case were not trespassers. or intruders or volunteers, but coten- 
ants in possession, whiCh distingui^hes this éa;se from cases cited, 
in which it was held that by the English law and by the common 
law , of tbis country the owner recorers his land by ejectment with- 
out being subject to paying for the Improvements which may hâve 
been made upon it. 

In the case of Winthrop v. Huntin^fen, 3 Ohio, 327, 333, the com- 
plainant, having been ejected from kind claimed by him as owner 
in conséquence of a reoovery at law, fllèd his bOl seeking to be con- 
sidered as trustée for thé lands in the character of absolute owner. 
This bé claimed on thèground that, as the improvements and pay- 
ments of itaxes were far th^e benefit of tiie respondents, equity might 
well consider those acts as performed in the cbaracter of agent, so 
as thus to be enabled to do justice to the parties. The court said 
that thé complainant açtéd in ail that h,e (lid as a volunteer; that it 
was impossible to give him any other cbaracter; and that there was 
not only no case, but no principle, in which a mère volunteer could 
maintain a suit in law ô? equity for compensation; although there 
were màny cases in which the party might be beneflted by such 
interférence, and in which an award of compensation would seem 
to be juét "Nevertheless," added the court, "were it once per- 
mitted that one man cOUld volunteer his services to another, and co- 
erce compensation, it would subvert the fundamental doctrines of 
contract, and open a door for incalculable mischiefs and litigations. 
The complainant's counsel are too sensible of this to assert that a 
mère volunteer can recover; hence they attempt to establish an 
agency in their client, and do not seem to perçoive that to convert 
a volunteer into an agent, against the consent of the alleged em- 
ployer, Is but maintaining the principle abandoned, in différent 
tenns, differently applied.* 
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In Blanchard v. Brown, 3 Wall. 249, the complainant had been 
defeated in an action of ejectment, and then filed a bill in equity, 
asking to hâve the estate upon équitable terms. The suprême court 
said that, haying failed before the jury, he was estopped from in- 
vestigating the same matters in another jurisdiction. In the eject- 
ment case he risked his whole défense on the impeachment of his 
adversary's title for fraud, and, having been defeated, sought to hâve 
the question of fraud litigated in a court of chancery, which could 
not, under the circumstances, be done. In this case the défendants 
pleaded the statute of limitations, and relied upon adverse posses- 
sion. The complainants successfuUy resisted on the ground that 
the défendants were not trespassers, nor holding adverseïy, but right- 
fully in possession as cotenants. It results that défendants are en- 
titled to whatevér equity they may hâve as cotenants to compen- 
sation for improvements. An obiter is to be found in a former 
opinion in this case, reported in 48 Fed. 137, to the effect that such 
relief can be afforded only upon cross bill. That proposition is sup- 
ported by two or three authorities which were not at hand, but are 
cited in a footnote to section 504, Freem. Coten., which was cited 
by the court. Upon subséquent examination it was found that they 
were based upon local statutory rules of pleading, and in conflict 
with the gênerai course of the authorities upon that subject. This 
is a forcible illustration of the unreliability of obiter dicta. The 
court is now cTear that any equities to which the défendants may be 
entitled in this behalf may be aUowed as ineidental to the partition, 
under the défendants' gênerai prayer for relief, and therefore that 
the citation from Daniell's Chancery Practice, above referred to, 
does not apply. The détermination of the questions presented will 
dépend upon the principles of equity, and the rules of décision ap- 
plicable thereto. 

Under the statutory provision (Rev. St. § 721) making the laws 
of the several states, except where the constitution, treaties, or stat- 
utes of the United States otherwise require or provide, rules of dé- 
cision in trials at common law, in the courts of the United States, 
in cases where they apply, it has been repeatedly held that the con- 
struction of the statutes of the state relating to land are rules of 
property which the fédéral courts will recognize and follow. 

In St. John v. Chew, 12 Wheat. 168, — one of the earlier cases, — 
the suprême court said that: 

"Whether thèse rules of land titles grow out of the statutes of a state or 
principles of the common law adopted and applled to titles, can make no 
différence. There is the same necessity and fltness In preserving uniformity 
of décision In the one case as in the other." 

In Miles v. Caldwell, 2 Wall. 44, the suprême court held that a 
claim for improvements made upon land in good faith by the com- 
plainant must dépend wholly upon the statutes of Missouri, in which 
state the lands were situate. In Bûcher v. BaUroad Co., 125 U. S., 
at page 583, 8 Sup. Ct 974, Justice Miller, delivering the opinion of 
the court, said: 

"It is well settled that where a course of décisions, whether foimded upon 
statute or not, hâve become rules of property as laid down by the highest 
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coarts of the state, by whtch Is meant those rules governlng the flescent, 
tMrtate, oir sale o£ property, andthe rules whlch aflect the tltle and posses- 
slô» tberato, they are to be treated as laws of that state by the fédéral courts." 

The authorities to the same efifect are collected in a note to sec- 
tion 375, on page 779, Post. Ped. Pr. (2d Ed.), We must look, then, 
flrst to the décisions with référence to improvëments made by the 
suprême court of Ohio, and applicable to this case. 

In Taylor T. Foster's Adm'r, 22 Ohio St. 255, tenants in common 
held real estate under a will, which devised it to them in fee simple 
but subjëct to the contingency that, if either of them died without 
issue thë survivor should take the whole estate. One of them having 
madé permanent improvëments on the land while the other was a 
mihor, and without knowledge of the character of the title, mort- 
gaged his interest in the real estate to secure a loan of money, 
and died without issue. The suprême court held that the improye- 
ments passed with the land, under the will, to the surviving tenant, 
and that neither the land nor the improvëments could be subjected, 
under the mortgage, to the payment of the mortgage debt. Judge 
Day, in announcing the opinion of the court (the syllabus from 
Which the above stàtement is taken being, under the rules of 
that court, the authoritative stàtement of the points decided), said 
that it was çlaimed that the improvëments were made by Foster 
in good faith, believing himself to be a joint owner of the land, and 
that, therefore, on principles of natural justice, he had an équitable 
interest in the land to the amount of one-half of the value of the im- 
provëments, and added: 

"The prînciple relied upon is undoubtedly recognized by courts of equity 
wlién reSort is had to them for relief against a party in possession of land, 
who bas made improvëments under a bellef of ownership of the land; for in 
such cases a party seeking equity must do equity. But this is not that case. 
Hère a party, at best standing in the shoes of a tenant ont of possession, in- 
vokes équitable relief. In Putnam v. Ritchie, 6 Paige, 390, Chancellor Wal- 
worth éaid that he had not 'been able to flnd any case, either In this coimtry 
or In England, where the court of chancery had assumed jurlsdlction to give 
relief to a Complainant who has madé Improvëments upon land, the légal 
title to whlch was in the défendant, where there has been neither fraud nor 
acquiescènce on the part of the latter, after he had knowledge of bis légal 
rights.'" 

See, also, Corbett v. Laurens, 5 Eich. Eq. 301. 

The judge then proceeded to say that it was well settled that no 
compensation could be had where the improvëments were made with 
notice of the true state of the title. In that case Foster knew the 
nature of the title, and, to say the least, was suMciently advised of 
its character to put him on guard as to its true légal effect, and it 
was held that iioiprovements could not be subjected to the claim of 
his mortgagei 

Theré a^tf three reported cases in Ohio in which the right to 
équitable? réÙèf to injprovers of real estate was recognized by the 
suprême court. The flrst is Bombërger v. Tumer, 18 Ohio St. 203. 
In that case, lands fraudulently transferred by the instrumentality 
of a judicial sale descended to the heirs of the aliénée, who, ignorant 
of the fràud; assigned the same in partition to one of their number, 
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who took possession, paid taxes, and in good faith! made valuable 
improvements. A judgment créditer flled Ms pétition to set aside 
thé transfer for fraud, and snbject the premises to tlie payment of 
his judgement. Tlie court lield that the heir, wlio, innocently and 
in good faith, had made the improvements for the beneât of the 
estate, was entitled to he equitably compensated ont of the proceeds 
of the sale which was ordered. The court held that the fraud of the 
ancestor, of which the heir was ignorant when the improvements 
were made, should not deprive him of compensation for his expendi- 
tures; especially where the lâches of the creditor left him for a 
séries of years in possession of the premises, thereby inducing a be- 
lief that his title was indisputable. 

In Preston v. Brown, 35 Ohio St. 18, it was held that the act for 
the relief of occupying claimants of land opérâtes only in cases 
where the défendant in possession has been evicted by a title both 
paramount and adverse. A similar ruling has been made in other 
cases, and it is the settled law of Ohio. The occupying claimant 
law therefore has no bearing upon this case. In Preston v. Brown 
the court recognized the rule of the common law, subject to certain 
exceptions, that ail érections or improvements made upon real 
estate become a part of the freehold, and the property of its owner. 
The court said that: 

"Among the exceptions to the rule are those that arise at law, under the 
act for the relief of occupying claimants, and under ttie act creating liens 
in favor of mechanics in certain cases; and in equlty in particular cases, 
where the provisions of the statutes do not apply. It also seems to be set- 
tled that a bona fide occupant, sued by the owner of the premises for rents 
and profits, may at common law recoup the value of the meliorations by him 
made whlle in the occupancy of the premises." 

The court allowed the improvements also upon the application of 
the rule that, if an owner of an estate stands by and suffers another, 
acting in good faith, and without notice of his title, to place improve- 
ments thereon which add permanent value to the estate, such im- 
provements will constitute a lien thereon. 2 Story, Eq. Jur. § 1237. 

The third case is Youngs v. Heffner, 3G Ohio St. 232. That was a 
suit in partition. The plaintiff, the owner in fee simple of two un- 
divided sevenths of a farm, had been absent and unheard of for near- 
ly 30 years, when proceedings for partition were instituted by 
persons who would hâve been his heirs had he then been deceased. 
Under thèse proceedings, the premises, not being divisible without 
manifest injury to the vaine thereof, were sold by order of the court, 
and bid off by the défendant, who was the owner of the other flve- 
sevenths of the farm, and who, after the purchase, made valuable 
improvements thereon. It was held that the défendant, by his pur- 
chase, acquired no title to the interest of the plaintiiî in the land, 
but that in the partition he was entitled to the beneflt of the im- 
provements he had made to the extent that they enhanced the value 
of the premises. The court said that, whether the circumstançes 
under which the plaintiff left his home and remained absent were 
such as to authorize the presumption of his death at the expiration 
of seven years was not material, since that presumption, whenever 



214. FEDERAL EEPOETKR, Vol. 62. 

it ariSBS fwJm any lengtbiof time, îs but' j^rima fade, and îs wlioUy 
rebutted wheneTer it is lûade to appear that the person whose death 
is thua presumed ia »Éill:liying. That was a cause in wMch the 
défendant who had made^ the improvtements, had no notice of the 
tltle of the plaintiff, and, on the other hand, had the right to pré- 
sume that the plaintiff was dead. 

It Is not necessary to refer to the cases cited for the défendants 
in argument. None of them are Ohio cases. Searl v. School Dist., 
133 TJ» S. 553, 10 Sup. Ct. 374, was nrach relied upon, and, if it were 
an authority binding in this case, would be rery strongly in favor 
of the défendants. But it dépends upon the interprétation of a 
statute of thé state of Colorado, where the premises were situated, 
and it has no application hère. 

Olearly, upon the Ohio décisions, the raie adopted by thia court in 
the McArthur Case,^ and in other subséquent cases, is the cor- 
rect one. "Under that rule the défendants will not be entitled 
to any compensation for improvements made during the life- 
estate «f Maria Bigelow. They will be entitled to compensation 
for improvements made between the date of her death and the com- 
mencement of this suit, the défendants having, as they supposed, 
bought in ail the outstanding interests in the land, and become 
the sole owners. The bringing of the suit was notice to them> 
that there were interests outstanding which the court has recog- 
nized by its decree, and no compensation will be allowed for im- 
provements subsequently made. The allowances for improvements 
will be measured by determining to what extent, up to, but not be- 
yond, their cost, they hâve enhanced the présent value of the prom- 
ises. The défendants, having had exclusive possession, will not be 
allowed for taxes or assessments, excepting by way of offset to rents. 
The complàinants will be entitled to rents, subject to allowances for 
taxes and assëissments as above, f rom six years prior to the bringing 
of this suit. 

JACKSON, Circuit Justice, concura. 



HBLFENSTEIN et al. v. KEBD et al. 

(Olreult Court of Appeals, Elghth Circuit. June 11, 1894.) 

No. 384. 

Lachbs— CiAisr Oî- Titlb to La3!îd. 

Claimants of land under a sherlfE's sale, wlth full knowledge of the 
origin and cliaracter of tlielr claim, entered into an agreement for Its 
prosecutlon with an attomey, on terms IndlcatJng that ît was regarded as 
of doubtful validlty. An effort made, accordingly, to establish their title, 
was unsuccessful, and the claim was apparently abandoned for 25 years. 
During that tlme the land was laid oiit Into lots, which were bought In 
gopd falth by numerous persons, many of whom placed valuaWe Improve- 
ments theireon, and taxes and assessments for more than that tlme Wer& 
pald by them. Held, that a bill to establish the claim was barred, not- 
wlthstandlng a gênerai averment therein denylng lâches. 

" Unreported. 
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Appeal from the Circuit Court of the United States for th.e Dis- 
trict of Nebraska. 

Tliis was a suit by Jobn P. Helfenstein and others against Abra- 
ham L. Eeed and others to establish complainants' title to certain 
lands. The circuit court dismissed the bill for lâches. Complain- 
ants appealed. 

On the IStli day of September, 1857, Robert Shields entered at the United 
States land office at Omaha, Neb., the W. % of the S. W. % of section 10, and 
the N. % of the N. W. % of section 15, town 15 N., range 13 B. of the 
sixth principal meridian, situated in Douglas county. On the 24th day of 
November, 1857, Helfenstein, Gore & Ce, wholesale groeery merehants doing 
business at St. Louis, Mo., brought suit by attachaient against Shields for 
$1,200 in the disti-ict court of Douglas coimty, and caused the undiyided half 
of the lands entered by Shields to be attached. Helfenstein, Gore & Co. 
recovered judgment in the attachaient suit against Shields for ?1,204.80 and 
costs at the March term, 1858, upon which a spécial exécution was issued on 
the 25th of June, 1858, commnuding the sheriff to sell the lands which had been 
attached in the action; and in compliance with the coœmand of the writ the 
sherifE oft'ered the lands for sale on the 28th day of July, 1858, and Helfenstein, 
Gore & Co. becaine the purchasers thereof for the suni of Ç65; and on the 19th 
day of October, 1803, the sheriff, pursuant to an order of the court, executed 
a deed to the purchasers for the lands, which was filed for record the same 
day, and duly tecorded in the recorder's office of Douglas county. The com- 
plainants are the heirs and grantees of the members of the firm of Helfen- 
stein, Gore & Co., and entitled to whatever rights that firm acquired to the 
lands under their purchase at the sale thereof on the spécial exécution against 
Shields. Thèse lands, at the date of their entry by Shields, were within the 
corporate limits of the city of Omaha, and upon that, and probably other, 
grounds the validity of Shields' entry was contested for some time with vary- 
ing results; but, in the view we take of this case, it is not necessary to go into 
a history of that litigation, or détermine what rights, if any, Shields acquired 
under his entry. The lands were laid out into lots and blocks by persons 
claiming adversely to Shields, and became a part of the city of Omaha. 
Thomas J. Slaughter, a member of the firm of Helfenstein, Gore & Co., sued 
out the attachment against Shields, and had charge of this business, and con- 
ducted most of the correspondence relating thereto. The foUowing letters re- 
lating to this land were written at their respective dates to Helfenstein, Gore 
& Co. by Mr. Poppleton, their attorney: 

"Omaha, September 10, 1863. 

"Thos. J. Slaughter— Dear Sir: You recoUect the attachment levied on an 
undivided half of the property occupied by Shields in the fall of 1856, in favor 
of H., G. & Co.; that judgment was obtained thereon in Mai'ch, 1858, and the 
property sold in July foUowing, at a nominal price, the pre-emption of Shields 
having in the meantime been set aside as fraudulent and Toid. The sale took 
place after my sickness began, and ail the subséquent actions in regard to it 
were managed by others, until In 1860, when Smith's Bro. made his entry of 
the land, and I sought to enforce his contract, without success. Well, in the 
course of time this matter takes a new complexion, and a few months ago 
Smith's entry was canceled by the gênerai land office, and Shields' entry re- 
stored, and flnally a patent Issued to Shields. This coming to my knowledge, 
though the matter had really passed out of my hands, I hâve taken occasion 
to look into the condition of the proceedings had by Lake after the commence- 
ment of my sickness. I find some of the files in the case mislaid or lest, and 
the whole thlng in confusion. The sale appears to hâve taken place regularly, 
but beyond that it seems not to hâve been carefully looked after. No deed 
has ever been made to H., G. & Co., and no steps taken to perfect their title. 
The reason I suppose to be that Lake, supposing the title worthless, as it was 
then, supiK>sed it was tmnecessary to Incur the trouble and expense of per- 
fecting his proceedings. There is stlll a way open possibly to make good 
your title, but it involves a long litigation and a large expense. Do you wish 
me to take aay action in regard to It? If so, upon what terms? I will take 
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bjt^M «f itfpr a regHlar f ee ta cash, or for onè-half the interest. If I sneeeed 
ma nbmlng If I fall, or, In case of success, I wlU pay your debt and take the 
land. The tltle Is still ta controyersy in court between Shields & Smith (is 
the Dirolh*»), and mày In the end go against Shields. So you see there is still 
risk. Write me fùlly at once. 

"Yours, &c., I A. J. Poppleton." 

"Omaha, September 21, 1863. 
"Messrs. Helfenstein, Gore & Co.— Gentlemen: Tours of the 15th inst. is at 
hand. There is too' much uncertainty about the resuit of the controversy 
to justify me in paying any considérable sum for your clalms against Shields, 
and taking ail the risk. While I am willing to risk my services, I cannot 
add much to them to throw Into the seale. If you will give me in your reply 
the very lowest amount in cash you will take for the claim, it is possible I 
mfljy accept It; but I fear I cannot give what you would fèel justifled in tak- 
ing. Please, therefore, give your lowest figure (and they must be very low 
if accepted), and at the same time state what com-se you désire me to take 
(if any) in case I do not corne to yom* figures. I addressed Mr. S. in my last, 
and address this letter to him now because of his Personal knowledge of thls 
matter. 

"Tours, respectfully, A. J. Poppleton." 

I "Omaha, October 3d, 1863. 

'■Thos. J. Slaughter, Esq.— Dear Sir: Tours of September 28th is at hand. 
As I anticipated, there Is no prospect of our coming together on a purchase 
of the Shields claim. While the land is sufflciently valuable to make it a 
good opération in case of success at the priée you fis, there is altogether too 
much risk to justify the ventxu:«. Whatever steps you take in the matter 
should be taken soon, as our next district court sits November 9th. I shall 
be absent from town about two weeks, but any letters addressed to me will be 
attended to on my retum. 

"Tours, respectfully, A. J. Poppleton." 

"Omaha, October 20th, 1863. 
"Miessrs. Helfenstein, Gore & Co.— Gentlemen: Tours of October lOth is at 
hand, adpépting one of my original propositions, viz. to prosecute your claim 
at my oVra cost and expénsei and, ta case of success in establishing your 
title, l'to hâve the land and to pay your debt, principal and interest, you to 
be liable to no costs, fées, charges, expenses in any event, and I to incur 
no llabillty to you in case of failure, risking only my services, costs, and ex- 
penses. I belle ve we are agréed upon thèse terms, and, so understanding it, 
I accept them, and open the'compalgn at once. 

"Kespectfully yours, A. J. Poppleton." 

Mr. Poppleton testifies as foUows: "Q. State whether you ever advised the 
flrm of Helfenstein, Gore & Company of the fact that you had secured some 
lien or interest in the Shields land, and was endeavoring to make their claim 
ont of it, and whether they knew of that fact. A. I did advise them, I think 
the latter part of 1863, andthéy did know of it at that time; that is to say, 
I advised them of the fact that the Shields title had been re-established. And 
I want to say right hère that at the time the attacliment was levied Shields' 
title was.regarded as good. At the time of the sale, his title was regarded as 
bad. Af terwards— just when I Can't say— a rullng was made by the proper 
land offleer, either by the land commlssioner or secretary of the mterlor, 
which re-restablished Shields' title. After that, though this particular business 
was out of my hands as attorney, I advised Helfenstein, G«re & Company of 
the situation, and of my belief that there was still a chance for them to 
make thçiC' money. Q. State whether, after you so advised the flrm of Hel- 
fenstein, Gore & Company, any arrangement was made between that flrm and 
you, byii which you were to prosecute their claim, and make it out of the 
Shields land, if you could, A. I made an arrangement which was in sub- 
stance this: I was to take my own .course in proceeding to enforce the judg- 
meiit, and to establish the taterest of Helfensteta, Gore & Company in the 
land, and was to be pedû nothing by them if I failed. If I succeeded, I was 
to hâve their interest In the land acquired under the sale upon paying them 
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the amaant of the judgmeiit and Interegt That Is my best recollection of the 
matter. I thlnk this was the latter part of 1863. Q. State whether or not, 
In pursuance of thls arrangement, you flled the cross bUl, and took proceedings 
to collect the claim? A. My recollection is that the appearance in the Root 
Case was a part of the proceedings that I thonght necessary to protect their 
Interests." 

Mr. Poppleton appeared for Helfenstein, Grore & Co., and flled an answer and 
cross biU in thelr name in a suit then pending involving the title to the land. 
Writing to Mr. Slaughter under date of July 26, 1869, he says: "If you under- 
stand the history of the présent litigation, you know that when it was opened 
it was upon a title adverse to the one under which you claim. I came in, 
representlng your title under the attachment, and set up your rights, and in 
the belief that I eould sustain them; but upon careful investigation, as I 
progressed in the case, I became satisfled that I could not, and ceased to dé- 
fend on those grounds. The reason I could not sustain your rights was be- 
cause the sale and proceedings subséquent to judgment (which were conducted 
by other parties) were so irregular as to prevent me from establlshing a title. 
As it turned out, however, it would hâve made no différence, for when the 
case came on for hearing the Root title was sustalned, and the Shields title 
held void. From this judgment an appeal was taken to the Sup. Ct. of the 
U. S., and pending this appeal this settlement is made. The terms of the set- 
tlement I do not fully understand, as I was not a party to them. In the situ- 
ation the matter now Is, I hâve no hope of realizing your claim except by a 
proceeding agalnst Smith, which I shall try." 

The défendants deny that they are cotenants of the plaintifl, and, among 
other défenses, plead the statute of limitations and lâches. The lower court 
dismissed the bill on the ground of lâches, and the complainants appealed. 

Upton M. Young and George W. Covell, for appellants. 
WUliam D. Becket, B. S. Hall, and J. H. McCuUocli, flled briefs 
for appellees. 

Before CALDWELL and SANBOEN, Circuit Judges, and 
THAYER, District Judge. 

CALDWELL, Circuit Judge, after stating the facts as above, 
delivered tlie opinion of the court. 

If the complainants and those under whom they claim ever had 
any right or title to the land in controversy, it was acquired by 
the purchase thereof at the sherifl's sale on the 28th of July, 1858. 
The sherifE's deed to the land was executed and recorded in 1863, 
and in that year the agreement was entered into between Helfen- 
stein, Gore & Co. and Mr. Poppleton to the eiîect that he was to 
prosecute their claim to the land, and, if he was successful, he was 
to hâve the land and pay their debt, and, if unsuccessful, he was to 
pay ail costs and expansés and receive no fées. Acting under 
this agreement, Mr. Poppleton made an unsuccessful effort to es- 
tablish the Helfenstein, Gore & Co. title to the land by flling an 
answer and a cross bill in a suit instituted by Aaron Eoot against 
Shields, Helfenstein, Gore & Co. and others to establish and quiet 
his title to the land. In 1867 the circuit court of the United States 
sustained Eoot's title to the land, holding the Shields title Toid. 
Root V. Shields, Woolw. 340, Fed. Cas. No. 12,038. From this de- 
cree an appeal was taken to the suprême court of the United States, 
which was afterwards dismissed. It is claimed that Helfenstein, 
Gore & Co. were not concluded by the decree in that case. As- 
suming, but not deciding, that this contention is well founded, it 
cannot affect the resuit in this case. 
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*[1lè'66?iiï)ïâiaants' d^în to therlàtta' Had its iii'ce^tiOn in 1858. 
É^M ttàt ïime dowp tô tiie comiiencfeinent of psiik Sait, in 1892, 
BEeHëns^tein, jdrore & Ço, or their représentatives, resided in St. 
Louis» and their attomey resided in Omaha, i During ail this tiuie 
the complainants and their grantors and their attomey knew al] 
abovittlie origih and character of the claim hpw set up to this land 
That it was then regarded by them as of doubtful yalidity is shown 
by the arrangrafnent entered into between Helfenstein, Gore & Co. 
and Mr. Poppleton for its prosecUtion. The effort then made to 
establisi this tîtlë was ùnsucce^sfiii, and the daim abandoned by 
Mr, Poppleton, who was perfectly familiar with ail the facts, and 
who was the party to be chiefly benefited by establishing the title. 
For a' ^narter of a century the claim noW set up by the complaiii 
ants foj^ this laod was;>pe)fîûitted to slumber, ahd appeared to havo 
been abandoned bythefli and their attomey. Years ago the land 
was laiâ ont into Iota anû blocks which bave been bought and sold 
in gOQd faith, and with no suspicion of the clairti iiow set up by thv 
cotnplsliiiants. Numerous persons hâve become thë ownera thereol. 
many of whom hâve placed valuable: improvements on their bold 
ingSi The présent owners and grantors hâve pàid the public taxes 
and assèssments on thèse lots for 35 yêars or moré. The complain- 
ants àhd their attomey çould not hâve been ignorant of thèse facts. 
The gênerai averment is made in tbe bill that the complainants 
and those under whom they claim hâve "not been guilty of anv 
lâches in asserting their rights," but this is merely the statemenf 
of a légal conclusion, and goes for nothing in the face of the indis 
putable facts in the case. If the complainants and those undei- 
whom they claim ever had any rights in this land, they are barred 
by their lâches from asserting them now against the présent own 
ers of the property. It is unnecessary to repeat hère the condi- 
tions upon which courts of equity Will impute lâches. The rules ap- 
plicable to this class of cases hâve been recently stated and ap 
plied by tbis court in seVeral cases. Naddo v. Bardon, 4 U. S. App. 
642, 2 C. 0. A. 335, 51 Fed. 493; Eailroad Co. v. Sage, 4 U. S. App. 
160, 1 0. 0. A. 256, 49 Fed. 315; Lemôine v. Dunldin Co., 10 U. S. 
App. 227, 2 C. C. A. 343, 51 Fed. 487. 

The facts of this case bring It clearly witliin the rules laid dowu 
in the cases cited, and upon the authority of tbose cases, and the 
citations tbérein contained, and without repeating what is there 
said, the decree of the circuit court dismissing the bill for want of 
equity is aflQrmed. 

ea:::r.,i.jia=jf:ï~T'""T Ji 

LEWIS V. BALTIMORE & L. R. CO. et aL 

'Ex parte STREET. 

(dircuit Court of Appeals, Fourth Circuit. June 1, 1894.) 

No. 88. 

i. Mandamus -r CoMrKLLiNa Allowance of AppEAL — Discrétion of Tktal 

COCKT. ' , ' 

A circuit Court wlll not be compelled by mandamus to allow an appeal 
from a déniai of a motion to consolidate causes (that being wliolly within 
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Its discrétion), nor from a déniai of a pétition to be made a party to a 
cause, flled by one not a necesSàry: party thereto, and whom, even if a 
proper party, it was a proper exercise of discrétion to exclude, because 
lie was prosecuting otlier proceedings for tbe relief sought, wlierein ail 
bis rights would be examined and protected. 
43. Appealable Oiîdbrs— Dbnial ôf Leate to Intervenb. 

An order denying leave to Interrene in a cause is In no sensé a final 
judgment, and is not appealable. 

This was a pétition by Joseph M. Street for a mandamus to the 
circuit court of th.e United States for the district of Maryland, di- 
recting the allowance of an appeal from certain orders or decrees 
-of that court in the case of Charles E. Lewis, trustée, against the 
Baltimore & Lehigh Bailroad Company and others. 

S. A. Williams and E. Beverly Slater, for petitioner. 
E. M. Venable and William A. Fisher, for Mercantile Trust & De- 
posit Co., trustée. 

Before GOFF and SIMONTON, Circuit Judges, and HUGHES, 
District Judge. 

SIMOî^TON, Circuit Judge. The petitioner, a stockholder in the 
Maryland Central Eailroad Company (which afterwards was Con- 
solidated with another company, and was known as the Baltimore 
& Lehigh Eailroad Company), flled his bill of complaint against the 
Maryland Central Eailroad Company, the Baltimore & Lehigh Eail- 
road Company, the Mercantile Trust & Deposit Company, trustée of 
the first and second mortgage of the Maryland Central Eailroad Com- 
pany, William Gilmor, and others. This bill was flled in Hartford 
county, Md., and after reciting the existence of the flrst mortgage 
upon the property of the railroad company (the validity of which, 
and of the bonds issued thereunder, was not disputed), and the exist- 
ence of a second mortgage upon the same property (the validity of 
which, also, was not disputed), it chargea the managers of the company 
and certain of its agents, codefendants in his suit, with fraudulent 
conduct in the management of the affairs of the company, and with 
the fraudulent use of a very large part of the $900,000 worth of bonds 
issued under the second mortgage. The cause vifas removed from 
the state court of Hartford county to the circuit court of the United 
States for the district of Maryland. In Ms original bill, the relief 
sought by the complainant is directed against the managers and the 
agents of the railroad company in the fraudulent disposition of its 
property, and of the bonds under the second mortgage. It seeks, 
also, the appointment of a receiver for the railroad property. Under 
this bill a receiver was appointed in the state court, and after that 
the cause was removed to the circuit court of the United States, 
where his supplemental bill was flled. Its prayer for relief is direct- 
ed against the same fraudulent acts, and in addition thereto the 
bill contains this prayer: 

"(6) ïhat the défendant the Mercantile Trust & Deposit Company, trustée 
under tlie said flrst mortgage, and also trustée under the sald gênerai or 
second mortgage, may, by an order in the nature of an Injunctlon, be re- 
strained from selling said railroad, under either the first mortgage or the said 
iieneral mortgage, pending tbis suit, or until such time as your honors may 
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deem jieoessary and prc^o* to aJlow tor the ascertainment of the reasonable 
raine Qftbe aald rallroad prop«)rt7i and Its prospects In the near future; the 
.Ueos tbareon, and tbe Indebtedness thereef; and for the protection of the 
rights of the stockholders, and ail persons Interested therein." 

On the léth of October this spécial prayer was set down for argu- 
ment before the circuit court. The hearing was had où the 15th of 
November of that year, and the prayer was refused, thé Court giving 
its rçasons at length. Subséquent to this order the Mercantile 
Trust; & Deposit Company, trustée of both the first and the gênerai 
or second mortgage, surrendered the trust under the gênerai or 
second mortgage; and, after sundry substitutions of trustées, Charles 
E. Lewis, à citizen of New York, was <^nly appointed and recognized 
as trustée. On the 21st of March, 1894, as such trustée, Charles E. 
Lewis filed his bill for foreclostire of thé gênerai or second mortgage 
in the circuit court of the United States for the district of Maryland. 
To this biU he made the Maryland Central Raiiroad Company (now 
known as the Baltimore & Lehigh Raiiroad Company), the Baltimore 
Forwarding & Eailroad Company, and the Mercantile Trust & De- 
posit Company of Baltimore, trustée of the flrst mortgage, parties 
défendant. The trustée of the flrst mortgage obtained leave to file, 
and did file, its cross bill in this causé, on the 31st of March, 1894, 
praying the foreclosure of its flrst mortgage. AU the other parties 
to the cause flled their answers to this cross bill, and by stipulation 
of counsel the cause was submitted for decree on this cross bill on 
the Tthof April, 1894. Joseph M, Street, the petitioner, filed his 
pétition in the circuit court of the United States for the district of 
Maryland in this cause of Lewis, Trustée, v. The Baltimore & Lehigh 
Raiiroad Company; setting forth ail that he had doue in his own 
proceedings, and ail the proceedings thereunder, and praying that 
the sirit of Charles E. Lewis, trustée, be Consolidated with his suit. 
This pétition was dismiSsed by the circuit court on the 7th of April, 
1894, "without préjudice to the right of the petitioner to renew his 
application at a la ter time, or to a similar application by any other 
party to the case hereafter." On the same day the petitioner, Street, 
flled Ms pétition in the same court, praying that he be made a 
party tO the Lewis suit. The prayer of this pétition was denied, 
also, and the application dismissed, "without préjudice to the right 
of the petitioner to renew the same at a later time." Street except- 
ed to the dismissal of each pétition. On the same day a decree for 
the foreclosure of the flrst mortgage was entered. In this decree, 
after providing for the satisfaction of the lien of the flrst mortgage, 
it was ordered that thé amount, if any there be, in éxcess of the pay- 
ments above specifled, shall be applied as the court shall hereaiter 
direct. 

On the 14th of May, 1894, Street filed his pétition for an allowance 
of his appeal from the rulings of the court refùsing his pétition for 
consolidation, and his pétition to be made a party. Accompanying 
this pétition were the following assignments of error: 

(1) That the said circuit court was in error in overniling the pétition for a 
consolidation of this with the case of Street v. The Central Maryland Raiiroad 
Company and others; (2) that the circuit court was in error In overruling the 
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pétition flled by the petitloner, praying to be made a party to the cause; (3) 
that the circuit coiu-t was In error in decreeing a sale of the property men- 
tioned In the decree. 

The pétition was dismissed, its prayer having been denied. He 
now cornes before this court, praying that a mandamus be< issued to 
the judges of the circuit court of the United States for the district of 
Maryland, commanding them, or one of them, to grant the petitioner 
an appeal from the orders and the decree aforesaid, and to accept 
a supersedeas bond, and that such an appeal may be allowed as of 
the date the original application was refused by the said court. 

With regard to the motion for consolidating the case of Street v. 
The Central Maryland Kailroad Company with that of Lewis, Trustée, 
V. The Central Maryland Kailroad Company, this was addressed to 
the discrétion of the court and was wholly within its discrétion. 
Eev. St. U. S. § 921. We cannot, by mandamus, interfère with the 
circuit court in this exercise of its discrétion. 

So, also, as to the pétition to make Street a partj in the Lewis 
Case. He was not a necessary party, and, even were he a proper 
party, still, this was within the discrétion of the court. In the prés- 
ent instance this discrétion was wisely exercised. Street already 
has his day in court He bas instituted, and is now prosecuting, 
proceedings in which ail of his rights will be examined, and, if any 
exist, wUl be protected. In thèse proceedings, among other things, 
he prayed practically the same relief which he now seeks, and his 
prayer was considered and denied. His désire to be a party in 
this case is to enable him to appeal from and supersede the decree of 
foreclosure of the first mortgage, and to arrest the sale under this 
mortgage. On this very question in his own case he has had his 
day in court, has made his effort, and has failed. The renewal of the 
motion would only be vexatious. Nor does it seem équitable to 
impose the delay he seeks on the holders of the flrst mortgage. The 
validity of this mortgage is admitted by ail parties, the valid use of 
ail of its bonds is admitted, and the right to a foreclosure is indis- 
putable. The pétition asks that the bondholders be held up untQ 
two contingencies shall be determined : The one is that it be ascer- 
tained, in a hotly-contested and prolonged litigation, whether his 
charges of fraud in the use of some second mortgage bonds be true 
or not. In this question the flrst mortgage bondholders hâve no 
privity and no interest whatever. And the other is untU it be ascer- 
tained whether the property, heretofore unproductive, will not be- 
come more valuable, so that parties wholly unconnected with, and 
having rights subordinate to, the flrst mortgage, may hâve a chance 
of beneflt. In the meantime the experiment is to be made at the 
risk and cost of the flrst mortgage bondholders. In its final decree 
the circuit court has shown due regard to the interest of ail parties 
subordinate to the flrst mortgage, and to the questions raised by the 
petitioner. While the rights of the flrst mortgage creditors are 
recognized and preserved, the contingent interest of other parties is 
impaired as little as possible. Ail funds not needed for the flrst 
mortgage are reserved for the future order of the court. No right 
of the petitioner has been finally adjudicated by any of the orders 
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ïoiE, t%;)|îpiiEt. Besî4es,this refusai of the circuit court to admit 
iStreet as a party is not an appealable order. It is in no sensé a 
final iu4gment. It CQncludes np ^ight. In the language of Waite, 
€. J.,WW. parte Ctittîng, 94 U. g. 22: ^'Np appeal lies from the 
ordei^ i^fîising theiifl leàTè to inteifvene to beboine, parties. That 
wàs â'.lifètibn in tlie Ca^^ise, and il6t an independenti suit in equity, 
appeçflaÏJl^ hère." Were the courts of last ressort to entertain ap- 
peals tô' inate a person a party, causes would beçonstantly going up 
piecëiiieal, great confusion would be created, and insufferable delays 
causéiî. Thè petitici^ftér, not being a party to the suit, cannot be 
hefirà on an appeal therefrom. Ex parte Cutting, supra. The 
motion for a mandàuius is refused 



AETNA INS. CO. v. PEOPLE'S BANK OF GREBNVILLm 

(Circuit Coiirt of Appeals, Fourth Circuit. May 22, 1894.) 

No. 63. 

î. FiiJB Insuhance— PRboirs op Loss— DESCEirTiorr of Propertt. 

Under a poUcy re<JUiring, If a flre should occur, a statement ot the cash 
VRlué of eaoh Item of the property and the amount of loss thereon, where 
, ,^ property insured is 100 baies of cotton, it is suflcient to state the num- 
ijlet and weight of éach baie and the value in the aggregate. 

3J SÀMÈ— MAGISTRATB'S.ÇBHTIFrCATB. 

A policy contalnea a condition that, if a fire shoula occur, the insured 
should, If required, ifuralsh a certiflCate of a mâgistrate or notary to an 
exaMn^tion of the circumstances. Such a certiflcate was attached to the 
proofs of loss, but the company objected thereto as defective, rcquiring 
additlonal partlculars to show compliance with the policy. Eeld, that 
thls aniounted to a réqulrement of such certlflcate by the company. 
Z. Samb. 

A policy contained conditions that, if a flre should occur, the Insured 
shoujfl furnlsh a certlflcate of a mâgistrate or notary not interested in 
the claim nor related to the Insiu-ed, living nearest the place of flre, to 
an examinatlon of the circumstahcés, and that no action should be sus- 
tainàble on the poUcy until after fiill compliance tclth its requirements. 
The certlflcate furnished was made by one who was related by afiSnity 
to .the Insured, and who was not shown to be the magistrale or notary 
living nearest the place of flre. Held, that there could be no recovery on 
the policy. 

In Brror to the Circuit Court of the United States for the District 
-of South Carolina. 

This was an action by the People's Bank of Greenville, S. C, 
against the Aetna Insurance Company, on a policy of Insurance, 
brought in a court of the state of South Carolina, and removed there- 
from' tô the United States circuit court, which denied a motion to 
rémand, the cause. 53 Ped. 161. At the trial thè jury found a ver- 
dict for plaintiff. A motion by défendant for à new trial was de- 
nied, and judgment for plaintiff was entered on the verdict De- 
fendant brought error. 

Géo. M. Trenholm, fbr plaintiff in error. 

M. P. Ansel, of Cothran, Wells, Ansel & Cothran, for défendant 
In ërror. 
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Before Mr. Chief Justice FULLEE, GOFF, Circuit Judge, and 
JACKSON, District Judge. 

GOFF, Circuit Judge. On the 12th day of May, 1892, tlie People's 
Bank of Greenville, S, C, loaned one W. W. Benson the sum of 
$3,000, taking his note of that date for the same, payable 30 days 
after date, and receiving froui Benson as security for its payment 
four receipts of the Travellers' Eest warehouse, for 100 baies of cot- 
ton, which were pledged for the payment of said sum of money. As 
additional security, s. policy of insurance had been issued by the 
Aetna Insurance Company, of Hartford, Conn., on said cotton, in- 
suring Benson to an amount not exceeding |8,000 thereon, and pro- 
viding that the loss, if any, should be payable to said bank, as its 
interest might appear. The warehouse was destroyed by flre on the 
12th day of June, 1893, while said policy was in force, and it is 
claimed that the 100 baies of cotton were lost by such flre. It was 
provided in the policy that, if a flre should occur, the insured should 
within 60 days thereafter, unless the time should be extended in 
writing by the company, render a statement, signed and sworn to 
by him, setting forth his knowledge and belief as to the time and 
origin of the flre; the interest of the insured and of ail others in 
the property; the cash value of each item thereof, — and the amount 
of loss thereon; ail incumbrances thereon, — together with other 
matters required by said policy, but not necessary to be mentioned 
in this connection, except the foUowing conditions, which were part 
of said policy: 

"And shall aiso, If required, furnish a certiflcate of the magistrate or notary 
public (not interested in the claim as a creditor or otherwise, nor related to 
the insured) living nearest the place of fire, stating that he has examined the 
circumstances, and believes the insured has honestly sustained loss to the 
amount that such magistrate or notary public shall certify." "No suit or ac- 
tion on this policy. for the recovery of any claim, shall be sustainable in any 
court of law or equity until after fuU compliance by the Insm-ed with aU the 
foregoing requirements, nor unless commeneed within twelve months next 
after the flre." 

A statement relative to the loss under the policy, by the flre on 
June 12th, was made by Benson, under date of June 27, 1892, the 
same being signed and sworn to by him, which was called the 
"proof s of loss," and was sent by registered letter from the post office 
at Travellers' Kest, S. C, June 29, 1892, adressed to Aetna Insurance 
Co., Hartford, Conn., and duly received by that company. Attached 
to and part of such statement was the foUowing certiflcate : 

"State of South Carolina, County of Greenvihe— ss.: I, J. E. Watson, a no- 
tary public, residing in Travellers' Rest, S. C, most coutiguous to the prop- 
erty before described, hereby certify that I am not concerned in the loss or 
claim above set forth, either as a creditor or otherwise, or related to the in- 
sured or sufferers; that I hâve examined the circumstances attending the 
fire, or damage alleged; and that I ara well acquainted with the charncter and 
circumstances of the insured, and do verily believe that he has by misfortune, 
without fraud or evil practice, sustained loss and damage on the property in- 
sm'ed to the amount of thirty-two hundred dollars. In testimony whereof, I 
hâve hereunto set my hand and seal, this 28th day of June, A. D. 1892. 

"J. E. Watson, Notary Public, S. C." 
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On the 23d day of July, 1892, Heiïiy E. Rees, adjuster of said 
Company, writes from Marietta, Ga., to Benson, acknowlédging the 
receipt of the papers before mentioned, calling his attention to what 
waSi wQsidered deficiencies in the saihe, and requesting. f urther ànd 
pio)^,«ipeciflc, information as to the niutnber of baies of cotton, the 
maj^Sïthereon, with the weighta and grade of same. He also in- 
çlosed the form of an affidavit to bfe made in connection tiierewith, 
and clo^d his communication with thèse words: 

"Furthermore, you WlU please state what Is the exact relatlonshlp of J. E. 
Watson to you, and In what other way he tpay or may not hâve been con- 
nected or associa ted with you in business or other intereats at the tlme of fire. 
Upon the receipt of thl^ information, without which we can reach no conclu- 
sion as tp your loss, we wlU glvé the clàltn further considération. We hold 
the papers stlbject toydnrorders." 

On the 5th day oî August, 1892, Benson, by attomey, answers 
this letter, and sends what.he calls "additional proofs" concernlng 
his loss by fire at Travellers' Best on the 12th of June, 1892, but 
does not give in détail the data caUed for by Bées, nor does he fur- 
nisH ilije affidavit catled for in the letter of July 2Sd, or answer the 
inqniriès made relative to Watson. No further correspondence took 
place bçtween the parties until after the suit was instituted by the 
bank, on the 15th day of September, 1892. 

On i%e 8th day of Ai^gust, 1893, the cause came on for trial, when 
a jupy was impaneled, évidence offered, argument of counsel heard, 
and à yerdict rendered for the plaintifl for the sum of $3,209.10. A 
motion for a new trial was made by the défendant, and overruled, 
whereupon judgment was entered for the plaintiff for the sum f ound 
by the jury, with costs, and this wrlt of error was prayed for and 
allowéd. 

During the trial, the policy of Insurance was offered in évidence 
by the plaintiff, and admitted by the court, The party insured, 
Benson, was examined as a witness, and, among other things, 
stated that he had received from Rees the letter dated July 23, 1892; 
that he had gone to a party named Alexander for the purpose of 
obtaining the certificate required of the magistrate or notary public 
living nearest the place of the fire, and not interested in the claim 
or relat€d to the insured, who had declined to give the same, be- 
cause he had already made an affidavit or statement about the mat- 
ter to the company or its adjusters; and he also testified that Wat- 
son, whp did afterwards make the certificate, had married a cousin 
of his (the witness and the party insured). The plaintiff then offered 
the "proofs of loss" in évidence, and the défendant objected to their 
introduction, because the same had not been prepared in accordance 
with the requlrements of the policy of Insurance, and because the 
conditions contained in the same had been ignored in the prépara- 
tion of said proQfs; and for the further reason that it did not appear 
positively in them that the property insured was actually destroyed 
by fire, nor was the value of each item of property and the amount 
Gî loss thereon given; and also because the certificate attached 
thereto was not made by the magistrate or notary public not inter- 
ested in the daim as a creditor or otherwise, nor related to the 
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assured, livîng nearest the place of fire. The court overruled the 
objections, and admitted the proofs, to which action the défendant 
objected, and exceptions were duly taken, which constitute the 
first assignment of error. 

The proofs of loss, so far as the description of the property and 
the value of it is concerned, are, we think, substantially as provided 
for in the policy. The statement made by the assured was on a form 
furnished by the company for that purpose, one of its blanks in 
gênerai use. It gave the number and weight of each of the 100 
baies of cotton, and the value of the same in the aggregate. The 
number of pounds was set out in détail, each separate package 
being given, and the rate per pound was consequently apparent, 
showing the method by which the amount of loss was reached. The 
condition in the policy referring to the cash value of each item of 
property and the amount of loss thereon must be construed as re- 
quiring only a fuU and acçurate statement of the property destroyed, 
with the value of the same, as the assured, without frand and free 
from fault, is, under ail the circumstances, able to furnish. The 
statement furnished by Benson contalned ail the information neces- 
sary to enable the company to understand the particular property 
destroyed, the quantity thereof, and the value of the same, as 
claimed by the party insured. The loss was ail on one class of 
property, and there were no "items" to describe other than the différ- 
ent baies of cotton, which were set forth by number and weight. 
We think this was ail that was intended by the eontract, or that 
should be required of the party insured, It gave sufflcient data 
on which to base an adjustment, and was aU that was essential 
to a fair settlement of the questions relating to the property de- 
stroyed and its value. 

The next objection to the admission of said proofs was that the 
certiflcate attached thereto was not made by the magistrate or no- 
tary public not interested in the claim, and not related to the 
assured, living nearest the place of fire. The défendant in error 
insists that this certiflcate, given by Watson, was an unnecessary or 
superfluous paper, flled by Benson, with his proofs of loss, for the 
reason that, by the terms of the policy, such certiflcate was to be 
given only "if required" by the Insurance company, and that no 
such requirement had been made by it. Considering ail the circum- 
stances attending the présentation of the proofs of loss, can this 
claim be sustained? 'nie party insured had 60 days after loss in 
which to file his statements, and the company the like time in which 
to demand the certiflcate. It may be conceded that it was not 
necessary for Benson to attach the certiflcate to the proofs in the 
first place, but he did do so, and thereby obviated the necessity of 
the requirement by the company. The fire was on June 12, 1892, 
and the proofs were sent in on the 29th of June, 1892. The com- 
pany in its reply, dated July 23, 1892, alludes to the Watson cer- 
tiflcate, and, in effect, gives the party insured notice that it is de- 
fective, requiring additional particulars that will show compliance 
with the conditions of the policy. Surely, we must hold this to be 
a requirement on the part of the company that the terms of the 
v.62F.no.4— 15 
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poîicy relating tîiereto nrast be respected by the insured. Benson 
then still had ample time in whlch to do so, but he did not; and 
afterwards, on August 5, 1892, in replying to said communication 
f rom tbe company, he did send additional information as to the 
property destroyed and its value, but he absolutely ignored this de- 
mand relative to the Watson certiflcate. 

The parties hâve ma.de their own contract, hâve agreed on their 
own tenns, and assented to certain conditions. The court cannot 
change them, and must not permit them to be violated or disregard- 
ed. They may be hard to comply with. The conditions may seem 
harsh or useless, but the contract bas been duly made by parties 
capable in law to enter into it, and they bave provided the terms 
and restrictions usual in such agreemente, such as bave been found 
f rom long business expérience to be essential to the safe and proper 
disposition of such matters. The courts hâve uniformly enforced 
them. If they hâve not been waived, or one party been prevented 
from coanplying by the act of the other, they must be respected and 
enforced. From the earliest cases on flre insurance policies to the 
présent, thèse conditions hâve been sustained. The foUowing cases 
show their necessity, and the reasons given for requiring their en- 
forcement: Oldman v. Bewicke, 2 H. Bl. 577, note; Eoutledge v. 
Burrell, 1 H. Bl. 254; Worsley v. Wood, 6 Term K. 710; Mason v. 
Harvey, 8 Exch. 819; Langel v. Insurance Co., 17 U. C. Q. B. 524; 
Leadbetter v. Insurance Co., 13 Me. 265; Inman v. Insurance Co., 
12 Wend. 452; Roumage v. Insurance Co., 13 N. J. Law, 110; 
Insurance Co. v. Pherson, 5 Ind. 417; Johnson v. Insurance Co., 112 
Mass. 49; Daniels v. Insurance Co., 50 Conn. 551. The suprême 
court of the United States bas held to the same efEect. Insurance 
Co. V. Lawrence, 2 Pet. 25, 10 Pet. 507. In the case just mentioned, 
it was decided that where a policy required the production of a cer- 
tiflcate from a magistrate or notary of the town or county in which 
the fire occurred, relative to the facts connected with the same, the 
insured could not recover in the absence of such certiflcate, and that 
a certiflcate which had been furnished that did not comply with the 
requirements of the conditions of the policy would not be accepted. 

In the policy now under considération the conditions are the usual 
terms in such cases, and they are reasonable, and not hard to com- 
ply with, provided the party insured bas honestly sustained a loss 
undçr the same. It is certainly lawfiil to so provide. It bas been 
assented to by the parties, and bas not been waived. The insurance 
company bas the rîght to insist upon compliance with the terms 
of the contract, and, if the insured is permitted to violate or avoid 
them, it results in a new contract being made for the parties by the 
court. The party in whose name the insurance was carried en- 
deavored to procure the certiflcate from another before he applied 
to Watson for it. This he admitted in his testimony. Presumably, 
this other party was qualifled, by the terms of the policy, to give 
the certiflcate; but he refused, for some reason not fuUy explained, 
to do so. It was shown by Benson himself that Watson was related 
to him, by affinity, if not cônsanguinity, and therefore disqualified, 
under the policy, to make the certiflcate. The testimony of Ben- 
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son shows the falsity of at least a part of the certificate that te had 
caused to be flled. The policy requires the certificate to be given 
by the magistrale or notary "living nearest the place of fire," and 
it is not shown that was done, either by the certificate îtself or by 
other testimony. We think that the failure of the insured to fumish 
a certificate, when he was, as we hâve shown, requested to do so, 
of the character required by the policy, was fatal to his right to re- 
cover thereon, and that the objection of the défendant below to the 
introduction of the "proofs of loss," as offered by the plaintiff below, 
should hâve been sustained. The plaintiff had not proved the case 
— had not shown the facts — upon which the défendant had promised 
to make indemnity. We do not flnd it necessary to further consider 
the errors assigned. The judgment of the court below will be re- 
versed, and the case remanded, the verdict of the jury set aside, 
and a new trial ordered. 
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AVIS V. ANDERSON. 

(Circuit Cîourt of Appeals, Fourth Circuit May 22, 1894.) 

No. 64. 

1. Appb AT,— Exception to Refusai, op Ixstructious. 

Where an Instruction of a gênerai character Is refused as a whole, a 
gênerai exception, not directlng the attention of the court to any spécifie 
proposition of law covered by the instruction, is too Indeflnite. 

2. Trial — Instructions— Commenting on EvIDE^•CE. 

On a sale by défendant of land for $10,000 in cash and $44,000 in stock 
of a certain company at par to purcliasers procured by plaintiff, plaintiff 
brought suit agalnst défendant for the excess of the price over $50,000. 
The court stated to the jury that the contract showed that the price agreed 
on was $54,000, to be paid in the torm of $10,000 in cash, $44,0U0 in stocli. 
Hdd error, as the jury miglit hâve understood that the stoclc was to be 
treated as equlyalent to the amount of money it represented. 
8. Samb. 

The court further stated to the jury that the sale was made wlthout 
the concurrence and consent of plaintiff. Heîd, that this was error, It 
not appearing that plaintiff held such a légal relation to the. property 
as to require défendant to secure his concurrence and consent before 
selling. 

4. Samb. 

Stating to the jury that the évidence seems to prove certain facts, on a 
strongly-contested point, where there is évidence to the coutrary, without 
Instructing thern that they are not bound by the opinion of the court on 
the question, is error. 

In Error to the Circuit Court of the United States for the Eastern 
District of Virginia, 

This was an action by B. D. Avis, trading as B. D. Avis & Co., 
against Archer Anderson, administrator of Joseph K. Anderson, 
deceased, for breach of contract. The jury found a verdict for 
plaintiff, and judgment was entered thereon. Both parties brought 
error. 

Charles V. Meredith, for plaintiff. 
Edmund Waddill, Jr., for défendant. 
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Before GOFF and SIMONTON, Circuit Judges, and JACKSOK, 
District Judge. 

JACKSON, District Judge. In thia case writs of error hâve 
beeh sued out by both parties from the circuit court of thé United 
States for the eastem district of Virginia. 

B. D. Avis & Co. brought tiieir suit at law against Archer Ander- 
son, Personal représentative of Joseph R. Anderson, deceased, 
claiming $10,000 damage. The plaintiff's contention is that he 
had a qontract with Joseph R Anderson, in bis lifetime, for the 
sale of 30,000 acres of land in the state of Maryland, which, if made 
by hini, he was to hâve ail over |50,000 the land sold for. On the 
othei" Ttiand, the défendant^ Anderson, dénies that the plaintiff was 
at any time his agent to sell the land, but admitted that he had 
givéii him permission to sell the land if he could before he (Ander- 
son) disposed of it, upon the express condition that it was a sale in 
gross which should net the défendant, Anderson, |50,000, refusing 
at that time and always afterwards to surrender the control of the 
land to any one as agent to sell it. No express written contract 
was entered into betwéen the parties, but a large amount of cor- 
respondence passed between the défendant, Anderson, in his life- 
time, and his agent, 0. M. MiUer (who lived near the lands), and 
the plaintiff in the action, which plaintiff claims constituted a 
contract between the parties, and entitled them to receive any ex- 
cess over $50,000. 

In the view we take of this case, it îs unnecessary at this time 
to review the évidence, to ascertain either its relevancy, or to dé- 
termine whether a contract existed between the parties for a sale 
of the land, as the défendant admits that, if Avis brought him a 
purchaser, he would be entitled to any excess the land sold for 
over $50,000, which is ail the platatiff demands in this action. 
Whether there was any such excess in the sale is a question of 
fact for the jury to décide, under the law as given them by the 
court. 

Under our practice, we only examine the évidence so far as may 
be necessary to ascertain whether the question of law raised upon 
the hearing and predicated upon it as given at the trial is correct. 
It is therefore unnecessary at this time to notice the flrst excep- 
tion taken by the défendant to the admission of the plaintiff's évi- 
dence, as we think the question of law arising on the refusai of 
the court to grant the instruction prayed for by the défendant, 
and the charges given by the court, wiU dispose of the case. 

As to the instruction asked for by the défendant, it is to be 
remarked that, whUe many points are intended to be covered by it, 
yet it is substantially one in the form of a charge. It is therefore 
gênerai in its character, and the exception to its refusai is too in- 
deflnite for the court to détermine whether or not the défendant 
was aggrieved by its refusai. It is true that the court refused it 
"as a whole," but it is equally true that the exceptant failed to di- 
rect the attention of the court to any spécifie proposition of law it 
contained. It was offered as a whole to cover the law, as the défend- 
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ant claimed. A portion of it, as asked for, may liave propounded 
good law, and a portion of it bad law, as possibly was lie case ; 
yet, if tlie exceptant fails to direct specially tlie attention of thé 
court to any proposition of law covered by it, when it is refused 
as a wtLole, and excepts generally to the ruling of tbe court in 
refusing the instruction, we liold that the exception is not well 
taken. Kule 10, U. S. Oir. Ct. App. 4th Cir., 47 Fed. vi. Had 
tlie attention of the court been specially directed to the différent 
propositions of law propounded, and each had been ruled and re- 
jected, and an exception taken to each ruling, an opportunity 
would then hâve been given the court to correct itself, if it desired 
to do so, which we think is often donc. The practice observed 
in this case we think unjust to the court, and should be discouraged 
by the appellate court. As to that part of exception flrst taken 
to the charge of the court, it is subject to the same objection we 
hâve just considered, and of course nothing is saved by it to the 
défendant. 

We corne now to the considération of the second bill of excep- 
tions, which is more spécifie, and points ont those portions of the 
charge to which the défendant took exceptions. The court, in its 
charge, says that "Avis & Co. brought to Gen. Anderson, as pro- 
posed purchasers of the land, the two men, Segal and Armstrong." 
Thèse two men became the purchasers of the land. Anderson 
and wife's deed, conveying it to them, recites the price paid was 
154,000. "The contraet of May 25, 1892, between Gen. Anderson 
and Segal and Armstrong, shows that the price agreed on was flfty- 
four thousand dollars, which was to be paid in the form of flO,- 
000 in cash, 144,000 in the stock of the Paper Mill and Bag Co. of 
Camden, New Jersey." 

As to the flrst paragraph, it is ui^ed that the court erred in 
charging the jury as it did in regard to the meaning of the con- 
traet, and that it was not sufficiently clear as to the considération 
Anderson received for the land. It appears from the contraet 
made between the parties May 25, 1892, that the considération was 
"ten thousand dollars payable in cash, and the balance was forty- 
four thousand dollars payable in the stock of the Victor Paper 
Mill and Bag Co., at par." It will be observed that the words "at 
par," found in the contraet, are omitted in the chargé as given. 
This omission, we think, is fatal to this portion of the charge, for 
the reason that, while Anderson was willing to accept the stock in 
payment for the land at par, it does not foUow that it was "par 
stock," having a cash value of $44,000. The sale, as disclosed by 
the contraet, was for cash $10,000, and the balance in stock repre- 
senting a face value of $44,000, which not only the negotiations 
between the parties, but the évidence, shows had no flxed, ascei^ 
tained, or market value. It does not appear that Anderson, in 
accepting the stock at its face or par value, estimated or valued 
it as worth the amount of money it represented. The jury might 
hâve understood the court as deciding that the sale was to be 
treated as a cash sale, and that the stock was équivalent to so much 
money, which would entitle the plaintifE to $4,000, — the amount 
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thfi jury fouiid for the plaintifl. If this is what is intended by 
the charge, we do not concur j i on the contrary, we thlnk the court 
Bhould bave inf ormed the jury that the sale was for $54,000, — 
$10,000 cash, $44^000 in stock,— and that, under the contract, the 
plaintiff v?ould be entitled to any excess over $50,000 in cash that 
the land brought. If the money and stock would not realize over 
$50,000^ the plaintiff could npt recover in this action, but any 
amount the money and stock together realized over and above that 
amount, he was entitled to a verdict for the excess. 

The exception taken to the second paragraph of the charge, 
which instructs the jury that "the évidence seems to prove that 
Andersen agreed upon $54,000 as the price of the land, and to re- 
ceiving $44,000 of the price in stock of the paper company with- 
out previously inf orming Avis & Co., anS without their concur- 
rence and consent," we think, should be sustained. That portion 
of the charge tends not only to mislead the jury, but to withdraw 
from it the- considération of aU the évidence bearing on the points 
to which it is directed. It is misleading, because the court tells 
them "that the évidence seems to prove" the facts stated in that 
portion of the charge. What the évidence proves should bave 
been left alone to the jury for it to détermine. 

In this connection, we cannot overlook the two letters of Avis 
& Co,, both bearing date May 19, 1892, — one addressed to Ander- 
sen, Eichmond, \^a., and the other addressed to Miller, Anderson's 
agent, at Scranton, Md.,-^which the défendant claims were not 
only a notice of the npgotiations pending between Anderson, Segal, 
and Armstrong for the sale and purchase of the land, and the 
proposition made by Segal and Armstrong, but an undoubted ad- 
mission of the fact. It may be said that the légal construction 
of ail papers are questions that belong to the court. That is true; 
but where papers contain facts, and they are introduced as évi- 
dence of the facts they contain, what they prove is a question for 
the jury. It seems to us that the facts contained in those letters, 
or the inference that the jury might bave drawn from them, bas 
been overlooked by the court in its charge in the hurry of the trial, 
for they çertainly tend to show the notice of the negotiations 
pending âve or six days before the sale. Without expressing any 
opinion as to the facts found in this part of the charge, we are 
clearly of opinion, as this was a strongly contested and disputed 
point, that it should hâve been left to the jury without any intima- 
tion from the court of its opinion, unless the charge stated that 
the jury was not bound by the bpinion of the court as to the ques- 
tion of fact. The mère expression of an opinion upon the part of 
the court, when so qualifled, is not error; but the omission to do so, 
as in this case, we hold to be error. Tracy v. Swartwout, 10 Pet. 
80; Transportation Line v. Hope, 95 U. S. 297. 

In this case the court states in three différent paragraphs of the 
charge that "the évidence seems to prove" certain facts stated in 
the charge, which, we think, is such an expression of opinion upon 
the part of the court as to what were the facts proved, without 
any qualification whatever, which would tend to mislead the jury. 
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For the reasons assigned, we are of opinion to sustain the excep- 
tion to this part of the charge. 

Exception is taken also to that part of the charge that tends 
to instruct the jury that the sale "was made without the con- 
currence and consent of Avis & Co." Whether this was tme or 
not, we do not think that Avis & Co. held such a légal relation to 
the property as to require Anderson to secure their concurrence and 
consent before he could sell it. It does not appear that Anderson 
ever surrendered the control of his property to Avis & Co. He 
repeatedly refused to sign a paper appointing them as agents to 
sell the property. We think the letters filed show this, and in 
this connection we refer to the letter of Miller to Avis & Co., dated 
December 26, 1891, in which he expressly déclines to place "this 
estate in the hands of an agent to sell." Whatever rights Avis 
& Co. had were purely pennissory, not amounting even to an op- 
tion. They took chances in their efforts to sell the land. If they 
succeeded, they were entitled to the excess over |50,000 the land 
sold for, and nothing if the sale did not produce an excess. They 
did not sell it, but we assume that Segal and Armstrong derived 
their information from them, which induced Segal to write the let- 
ter of April 22, 1892, which opened up negotiations with Ander- 
son, and not with Avis & Co. If this is true, they are the only 
parties that Avis & Co. ever brought to Anderson. Correspond- 
ence as to other parties took place, but it resulted in nothing. 
Why Segal should open up correspondence in regard to the prop- 
erty with Anderson if Avis & Co. "brought it to his attention" does 
not appear. If Avis informed Segal that he was the agent to sell, 
and satisfled him of that fact, he naturally would hâve commenced 
negotiations with him, instead of Anderson. There would hâve 
been no occasion for him to write to Anderson, informing him, as 
he did in his letter of April 22, 1892, that "a property of his had 
been brought to Ms attention." He would hâve most likely in- 
formed him, if there was any occasion to write him, who it wah 
brought the property to his attention. But he did not, and the 
inference is that Avis did not tell him that he was the agent, for 
the reason that he could not truthfuUy say that he was the agent 
of Anderson to seU the property. The correspondence shows that 
Avis & Co. were fully apprised of the varions stages of the nego- 
tiation, as their letter of May 19, 1892, to Anderson discloses, when 
they stated they "would accept $2,500 in cash, and $2,500 in the 
stock of the company, the par value of flOO per share, to be paid 
when the sale is made." It is a significant fact that they did not, 
in express terms, claim in that letter that they were the agents of 
Anderson; but, in stating their claim for compensation, they pred- 
icate it upon the assumption that they were the agents, when, as 
we hâve seen, it nowhere appears that Anderson ever surrendered 
the control of his land to them. The letter of Miller, Anderson's 
agent, of December 26, 1891, addressed to Avis & Co., to which we 
before referred, is too plain to admit of any doubt. There is noth- 
ing in the case to show that the terms expressed in it were ever 
modified. It says: 
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"We do npt wlsh to place thls large estate In the hands of an agent to sell ; 
but should you flnd a purchaser before we sell, who will comply with our 
terms, paying us $50,000, we will agrée to your having what you may obtain 
in excess of the purchase priée just nâmed as your compensation." 

Mark the language employed. He refused not only to place the 
estate in the hands of an agent, but carefully flxed the amount the 
land must be sold for, and notified Avis & Co. that whoever sells 
the land must look to the excess of that price for their compensa- 
tion. There is nothing in the case that justifies us in concluding 
that the terms expressed in the letter were so modifled as to make 
Avis & Co. the agent of Andersen; on the contrary, the évidence 
tends to show that Anderson always refused to make them his 
agent. 

We therefore conclude that the last exception to the charge 
must also be sustained. 

It is unnecessary to notice the point raised that the action is 
prématuré. 

The offer upon the part of Anderson to settle the matter upon 
the basis of paying the plaintiff f 1,000, is a matter that requires no 
attention in this court, as, if the parties agrée to such an adjust- 
ment, it shoiild be entered in the circuit court. 

For the reasons assigned, the judgment of the circuit court is 
reversed, and the cause is remanded to the court below, with di- 
rections to award a new trial, to be proceeded with in conform- 
ity to this opinion. 

THOM V. PITTABD. 

(Circuit Court of Appeals, Fourth Circuit May 22, 1894.) 

No. 71. 
1. EeCEIVBBS— BiGHT TO Appkal. 

A recelver of a railroad, appolnted In a suit to foreclose a mortgage there- 
on, against whom a decree is rendered for damages for injuries to an 
employé from négligence in operating the road, is entltled to an appeal 
therelrom, when aliowed by the court 
a. Appeal— ExoEPTiOK to Instructions. 

A gênerai exception to a charge, containing nothing spécial to any par- 
ticular part of it, cannot be considered. 

8. Mastbb and Servant— Négligence of Fellow Servants. 

Rallroaâ section men and laborers on repalr trains, employed by the 
same master for the same gênerai purpose of keeplng the roadbed and 
tracli in order, and working for the same gênerai result, are fellow serv- 
ants; and the employer is not liable for injuries to one, caused by nég- 
ligence of another, even though such other has control over either gang 
of men. 

Appeal from the Circuit Court Of the United States for the East- 
ern District of Virginia. 

This was a suit by Newgess & Co. against the Atlantic & Banville 
Eailroad Company to foreclose a mortgage on its road, in which 
Alfred P. Thom was appointed receiver. John B. Pittard filed a 
pétition claiming damages for personal injuries received while in 
the employ of the receiver. The circuit court rendered a decree for 
petitioner. The receiver appealed. 
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Ricliard Walke, for appellant. 
Robert M. Hughes, for appellee. 

Before GOFF and SIMONTON, Circuit Judges, and JACKSON, 
District Judge. 

GOFF, Circuit Judge. While the Atlantic & Banville Eailroad 
Company was being operated by Alfred P. Tbom (a receiver ap- 
pointed by tbe circuit court of the United States for. the eastern 
district of Virginia, in the suit of Newgass & Co. against said rail- 
road Company for the foreclosure of a mortgage on the same), John 
B. Pittard was employed by those representing said receiver as a 
laborer on a material or vi'ork train, which was used on the Une of 
the railway, in hauling dirt, rock, and other material from one point 
to another, and in repairing the roadbed, and was injured by the 
collision of said train with a hand car which was then being used 
by a section boss in transporting his employés to their place of 
work. The collision took place on the morning of July 21, 1891, 
on the Une of said railway between Boydton and GDl's station. The 
work train was under the charge of the foreman of the work gang, 
Jefférson Jones, who also acted as conductor, and the hand car was 
directed by Section Master King. The work train was moving east; 
the hand car, west, — and, as they were on the same track, they did 
not succeed in passing each other. It was the duty of Jones to 
assign the men to their work; to see to the hauling of dirt, rock, 
and material; and to keep his train out of the way of the regular 
trains on the road. He received his instructions direct from the 
supervisor of the road, who passed over the Une daily, and gave 
him and the other foremen such spécial instructions as he deemed 
proper, — such as the condition of afifairs required. It was the duty 
of King to keep his section of the road, about six miles in length, 
clear of obstructions, and to keep the track in good and safe condi- 
tion, the bridges in repair, and to see that the men under him (flve 
in number) properly discharged their duties. He had no control 
over any of the men on the work train, nor had Jones any authority 
over the section master and his gang. The work train in charge of 
Jones had the right of way over the road, in préférence to the hand 
car controUed by King, which was only used in going to and return- 
ing from work at diiïerent points on the road, and when so used it 
was usually protected by a flagman. At the time of the collision 
the flagman was not on duty, but, a short time before, Jones had 
stopped the car, and, not hearing the work train, had proceeded on 
his way. In rounding a curve in a eut, the collision occurred, and 
two of the flat cars of the work train were thrown from the track, 
Pittard, who was on one of them, sustaining a fracture of the 
clavicle, with internai injuries, painful and dangerous in their 
nature, preventing him from engaging in work for some weeks. On 
the 18th day of May, 1892, he filed his pétition, with the permission 
of the court in the chancery cause mentioned, against said receiver, 
who appeared, and answered it. In his pétition he claimed that 
his injuries were on account of the carelessness, improper conduct, 
and neglect of the receiver and his agents; and he prayed for an 
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inquiry as to the amount of his damages, and that the same might 
be decreed to him. The receiver answered, denying the allégations 
of the pétition; claiming that there was no liability on him on ac- 
count of said accident and injuries, because the same had been 
caused by the acts of petitionei-'s fellow servants, the liability to 
wMch was imposed upon and assumed by petitioner when he ac- 
cepted employment fronx and under said receiver. On the 20th 
day of April, 1893, the court directed that a jury be impaneled and 
swom to try the issue joined on the pétition and answer. On the 
12th day of December, 1893, the jury heard the évidence, argument 
of counsel, and the charge of the court, and, after considering the 
case, assessed the damages at $2,500. For this sum, with interest 
thereon, and costs, the court entered a decree in favor of petitioner 
against the receiver, and adjudged the same to be one of the liabil- 
ities of the receiver, mentioned in the decree of sale, vs'hich had been 
theretofore entered. The receiver petitioned for an appeal from said 
decree, which was duly granted by the judge holding the circuit 
court. During the trial tb.ree several bills of exceptions were grant- 
ed, at the request of the receiver, to the action of the court, in the 
giving of instructions asked for by the petitioner, and in refusing 
instructions prayed for by the receiver. The same are relied upon 
in the assignment of érrors, and now come before this court for 
review. 

But first we hâve a motion to dismiss the appeal as improvidently 
awarded, made by the appellee; the reason assigned being that the 
receiver is in fact not a party to the suit, and therefore not entitled 
to an appeal. It is claimed that the receiver, the ofBcer and servant 
of thé court, subject to its orders, without personal interest in the 
funds under his control, which are to be accounted for as the court 
may direct, is not to be permitted to refuse to obey the court's 
orders by appealing from its decrees. But we must remember that 
the receiver represents ail the parties in interest. He stands for 
the railroad company as well as for ail persons having claims 
against it, and he speaks for the bondholders as well as for the 
stockholders. While he has no personal interest in the proceedings, 
exoept to faithfully and impartially discharge his duties, it is in- 
cumbent upon him to carefuUy protect the property conflded to his 
keeplng; to report to the court ail matters connected therewith, 
relating to its safekeeping and proper disposition; to obtain i)ermis- 
sion to sue for debts due, and leave to pay claims owing by him. 
Permission given the receiver to sue, or direction to him to défend, 
should take with it the right to foUow the suit to the court of last 
resort It is a plausible argument that counsel for appellee sub- 
mits, but it is, we think, without real merit. While it is true that 
any of the défendants to said chancery suit, interested in the prop- 
erty of the railroad company, and in its proper distribution, as also 
the plaintiffs, could hâve appealed from said decree in favor of ap- 
pellee, proper steps therefor having been taken, still it does not fol- 
low that the receiver, who was in fact the défendant, so far as the 
issues raised by the pétition were concerned, could not also appeal. 
In suits like the one in which this pétition was filed, after the ap- 
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pointment pf a receiver, there is no one but hîm to défend the issues 
presented by such pléadings; and it is, at least, not best to hâve 
it understood that the court's directions to him to défend extend 
only to the court that hears the trial. But, so far as this proceeding 
is concerned, there is no difiiculty, as the court below, whose offlcer 
the receiver was, gave him permission to prosecute still further 
the questions raised by the pétition, when it approved his applica- 
tion for, and granted, this appeal. We consider the question set- 
tled in favor of the right of the receiver to appeal in cases like 
the one we now examine by the décision of the suprême court of 
the United States in Farlow v. Kelly, 108 U. S. 288, 2 Sup. Ot. 555, 
and 131 U. S., append. cci. It is insisted for the appellee that the 
right of the receiver, as an abstract question of law, to appeal, was 
not involved in that case. Bnt it must be admitted that the su- 
prême court held that in cases where an appeal had been granted 
the appellate court would entertain the same, and treat the order 
granting it as permission to appeal. While it is true that under the 
provisions of section 692, Eev. St U. S., it foUows, of course, that an 
appeal will be granted if prayed for by one who bas the right to it, 
still it is the duty of the trial court to détermine if the party asking 
for the appeal stands in such relation to the case that he can de- 
mand it. If he does not occupy such position the court can properly 
refuse the appeal. If the appeal is refused in a case where it prop- 
erly lies, mandamus will issue. Ex parte Jordan, 94 U. S. 248. 

The appellant daims that the court below erred in its charge to 
the jury, to the giving of which he at the time excepted. The bill 
of exceptions Relative thereto recites as follows, after setting forth 
in fuU the charge: 

"And thereupon the défendant, by his counsel, objected to the giving of 
the said charge, which objection the court overruled, and gave the said 
charge, to which rnling ot the court, overruling the said objection, and grant- 
ing the said charge, the défendant, by his counsel, excepted, and prayed that 
this, his bill of exceptions, might be signed, sealed, and made a part of the 
record in this cause, and the same is accordingly done." 

This is a very gênerai exception, containing nothing spécial to 
any particular part of the charge. It does not comply with the form 
nor the spirit of the practice, as established by the suprême court, 
and it is in conflict with rule 10 of this court, which is as follows: 

"The judges of the circuit and district courts shall not allow any bill of 
exceptions which shall contain the charge of the court at large to the jury 
in trials at common law, upon any gênerai exception to the whole of such 
charge. But the party excepting shall be required to state distinctly the 
several matters of law in such charge to which he excepts; and those mat- 
ters of law, and those only, shall be Inserted in the bill of exceptions and 
allowed by the court." 

A gênerai exception to the charge as a whole is not proper, and 
bills of exceptions so drawn should not be allowed. The court below 
was entitled to a fuU spécification of the objection; and its attention 
should hâve been particularly called to those portions of the charge 
deemed objectionable, so that correction could then hâve been made, 
had the court thouight it proper «o to do. We must therefore dé- 
cline to consider this biU of exceptions, and the assignments of 
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error based thereon. Insurance Co. v. Raddin, 120 U. S. 183, 7 Sup. 
et. 500; Mining Syndicate v. Fraser, 130 U. S. 611, 9 Sup. Ct. 665; 
Antàony v. RaUroad Co., 132 U. S. 172, 10 Sup. Ct. 53; Block t. 
Darling, 140 U. S. 234, 11 Sup. Ct. 832; Burton v. Ferry Co., 114 
U. S. 474, 5 Sup. et 960; Eailroad Co. v. Vamell, 98 U. S. 479; 
Van Gunden v, Coal & Iron Co., 8 U. S. App. 229, 248, 3 C. C. A. 
294,52Fed. 838. 

The appellee contends that tlie appellant cannot ayail hlmself 
in this court of the Mil of exceptions taken to the ruling of the court 
below, refusing to give the three instructions asked for by the re- 
ceiver, for the reason that but one bill of exceptions was taken rela- 
tive thereto, from which it appears that the receiver, by his counsel, 
moved the court to give the jury the folio wing instructions: 

"No. 1. I£ the jury belleve from the évidence that the petitloners were 
workmen or employés on the rallroad, and at the time of the accident were, 
in the course of their employment, being carried by a material or work train 
of the Atlantic & Banville Bailway Company, engagea in doing work on the 
railroad from JefCress! station eastwardly toward Gill's station, and that sald 
work train was in charge of a conductor or foreman acting und» the orders 
of the superviser of the western division of the road, and who recelved his 
orders from the said supervisor In regard to the work on the road, and had 
been working under the instructions of sald supervisor near Gill's station on 
said road, and that the accident was caused by the said material or work 
train comlng into collision, a short distance east of Boydton, with a hand 
car of the company, in charge of a section master, with workmen or labor- 
ers under him, going westwardly, and» in the opposite direction from that of 
the said work train, and that the duty of this section master was to keep 
in order and repair, with the workmen under him, about six miles of the road 
at or near Boydton, and If they believe from the évidence that the accident 
occurred from négligence on the part of the conductor or of- the engineer of 
the said material or work train, theu the court instructs the jury that the 
said petitloners were Injured by the négligence of persons standing in the 
relation towards them of coemployés of the receiver of said company, whose 
négligence was a risk incident to the plaintiffs' or petitloners' employment, and 
the said company, or the receiver thereof, Is not liable for such négligence, 
and they must flnd for the défendant, Alfred P. Thom, the receiver of said 
company. 

"No. 2. If the jury believe from the évidence that the petitloners were work- 
men or employés on the railroad, and at the time of the accident were, in the 
course of their employment, belng carried by a material or work train of the 
Atlantic & DanviUe Kailway Company, engaged In doing work on the railroad 
from JefCress station eastwardly towards Gill's station, and that said work 
train was in charge of a conductor or foreman acting under the orders of the 
supervisor of the western division of the road, and who recelved his orders 
from the said supervisor in regard to the work on the road, and had been 
working under the instructions of sald supervisor near Gill's station on said 
road, and that the accident was caused by the said material or work train 
comlng Into collision, a short distance east of Boydton, with a hand car of the 
company, in charge of a section master, with workmen or laborers under him, 
going westwardly, and in the opposite direction from that of the said work 
train, and that the duty of this section master was to keep in order and re- 
pair, with the workmen under him, about six miles of the road at or near 
Boydton, and if they believe from the évidence that the accident occurred from 
négligence on the part of the section master in charge of the said hand car, 
then the coiu-t Instructs the jury that the said petitloners were injured by the 
négligence of a person standing in the relation towards them of co-em- 
ployé of the receiver of said company, whose négligence wàs a risk Incident 
to the plaintiffs' or petitloners' employment, and the said company, or the re- 
ceiver thereof, is not liable for such négligence, and they must flnd for the de- 
fendant, Alfred P. Thom, the receiver of said company. 
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"No. 3. The court instracts the jury, In référence to any question of négli- 
gence on tlie part of tlie conductor of tlie worlc train, that speed is not in 
Itself négligence, and that the conductor was under no obligation to nm his 
train at a slow or moderate speed from any expectation of meeting or coming 
into collision with the hand car." 

"And thereupon the said petitioner, by his counsel, objected to the 
granting of each' one of the said instructions, which objection the 
court sustained, and refused to give the said instructions, or either 
of them, to which said rulings of the court the défendant, by his coun- 
sel, excepted, and prayed that this his bill of exceptions might be 
signed, sealed, and made a part of the record in this cause, and the 
same is accordingly doue," which said instructions, it is claimed 
by appellee, were presented as a single request, and that, as the 
court was certainly justifled in refusing the third, it was proper for 
it to reject them ail. U. S. v. Hough, 103 TJ. S. 71; Insurance Co. 
T. Smith, 124 U. S. 405, 8 Sup. Ct. 534. But we do not flnd that the 
rule hère cited is applicable to the présent case, as it appears from 
the bill of exceptions that the petitioner, "by his counsel, objected 
to the granting of each one of said instructions, which objection the 
court sustained, and refused to give said instructions, or either of 
them, to which said rulings of the court the défendant excepted," etc. 
Hence, it appears that the instructions so offered and rejected were 
not considered by counsel, nor treated by the court, as a single 
request. 

Did the court err in refusing to give the said instructions, or 
either of them? On the questions raised by them, there bas been 
great diversity of opinion. Authorities now diflfer, and récent cases 
conflict. Were ail the men engaged on the work train fellow servants, 
in the sensé in which those words are used in the décisions, of ail 
those engaged on the hand car? We must closely scrutinize the 
testimony submitted to the jury before we can propèrly answer this 
question, for the facts alone must détermine it. Some conductors 
and some supervisors or section masters may, in one sensé, represent 
the master, and become vice principals, while other conductors and 
supervisors or section masters wUl always remain fellow servants 
of those employed with them. One may, in the discharge of his 
duties, hâve departmental powers, while another, of the same officiai 
naipe or grade, may be restricted to a small section, with no power 
to regulate the movement of trains, and no control over others be- 
yond his immédiate locality. 

Foreman Jones and his men were engaged on the work train, in 
hauling sand, dirt, and material, part of which was used in repair- 
ing the road bed and track. Section Master King and his men were 
employed in keeping the same road bed and track in order, using for 
that purpose a portion of the load of the work train. The laborers 
on the train, as well as those on the hand car, were employed by 
the same master, paid from the same fund, and were engaged in a 
common work. The work train was used on but a few mUes of the 
road, and the foreman of the gang, who acted as conductor of the 
train, was himself a laborer with his men. It is, we think, a mis- 
conception of the use of the words used in some of the décisions 



238 FEDERAL EBPOBTEE, Voi. 62. 

on this question to designate the foreman, Jones, as "a vice princi- 
palj" or the section maater, King, as "the head of a department,"^ 
or either of them as the "représentative of the railroad," for whose 
négligence the company or receiyer is responsible. ïîiese petty 
section officiais surely do not occupy such officiai positions — do not 
hâve such authority and çontrol— as will justify the courts in hold- 
ing that they represent the railroad company, its alter ego, whose 
négligence is its négligence. To so hoM would be to ignore the long- 
established rule relative to the employers' exemption from responsi- 
bility for injuries to their servants on account of the négligence 
of their fellow servants. Jones was not even a "conductor," in the 
sensé in which that word is employed in the opinion of the suprême 
court in the case of Eailroad Co. v. Eoss, 112 U. S. 377, 5 Sup. Ct. 
184, relied upon by the appellee. His train ran nnder no schedule, 
and to no station. It had no time for starting, and no spécial place 
to go to. Its duty was to do the work before mentioned, at such 
time as best it could; watching chances, utilizing time. and keeping 
out of the way of other trains. The men on this work train knew 
the character of work done by the men on the hand car, were aware 
that it traveled on the track, and that their train had the right of 
way over the track, in préférence to said hand car. The men on 
thèse différent cars were in the habit of passing each other, while 
going to and from work, and when engagea at it, the hand car being 
lifted from the track in order that the work train might pass. The 
section master was in control of only five men, and had no author- 
ity over aiiy of the men on the work train, nor did the foreman of 
the latter hâve power over any of the men on the hand car. We 
hâve no diiïiculty in reaching the conclusion that thèse men were 
fellow servants, and the fact that in each gang there was one who 
exerciseâ control over the others, does not affect the liability of the 
receiver, as their common employer, for injuries to one, the resuit 
of an accident caused by the carelessnêss of another. They were 
engaged to perform certain duties, the nature of which they were 
advised of, and the daugers attending the same they were aware 
of, and they, each and ail, took the risk incident thereto, connected 
with their daily labor, and the going to and from the same; and it 
foUows that, if one of them suffers by exposure to such risks, he 
cannot recover compensation from his employer. Bandall v. Rail- 
road Co., 109 U. g. 479, 483, 3 Sup. Ct 322; Farwell v. Railroad Co-, 
4 Metc. (Mass.) 49; Brown v. Maxwell, 6 Hill, 592; Railroad Co. v. 
Ross, 112 U. S. 377, 382, 5 Sup. Ct 184; Railroad Co. v. Baugh, 149 
U. S. 368, 13 Sup. Ot. 914. 

It is also shown by the authorities just cited, and by a long list 
of décisions referred to in them, that the employer will be exempt, 
though the servant wbose négligence caused the injury was not of 
the sanie grade in the service as the party injured, nor engaged in 
the same kind of work. I^ the servants are employed for the same 
gênerai purpose by the same master, and are working to produce 
the same resuit, as are section men and laborers on repair trains, 
then they are fellow servants, and the master is not liable for in- 
juries to one caused by the négligence of another. 
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The appellee insists that it was thé duty of the receiver to pro- 
tide suitable macMnery and a safe place for the laborers to work 
at; to fumish a safe track, free from obstructions, for tbe repair 
train to run on; and to provide proper rules and régulations for 
the protection of Ms workmen against the dangers incident to the 
performance of their duties. This may be conceded, but will not 
avail the cause of the appellee, as we see this case. It is not shown 
that any material defect existed in any of the machinery used by 
the workmen, and the safe place at which to work must be consid- 
ered in connection with the dangers attending the labor, to do 
which the servant was employed. There is no testimony tending to 
show that the track was not in good order. It is shown that the 
trains passed over it safely, daily, and that it had no connection 
with the accident, unless, as is claimed, the hand car was an ob- 
struction on the track, for which the receiver was responsible. But, 
if the two gangs of workmen were fellow servants, then the receiver 
was not responsible for such obstruction; and if the hand car was 
on the track when it should not hâve been, and if it caused the ac- 
cident by the négligence of its foreman, then, under the facts of this 
case, the conclusion is not justifled that the receiver failed in his 
duty to his employés. It has been repeatedly held that the négli- 
gent use by one employé of proper and safe machinery provided by 
the master will not be held a breach of the latter's duty to other em- 
ployés. If appellee's contention in this respect can be sustained, 
then aU négligent use of machinery, and ail collisions of trains 
caused by négligence, must be held to be a breach of the master's 
duty to provide a safe place to work. Wecanfind no au thority to sus- 
tain this position, and we see no reason for it The fact is that ail 
men working on railroad trains, being aware, as they are, that many 
other trains must pass over the same track that their train does, 
assume the risk when they take employment of the négligence of 
those operating such other trains. 

For the reasons mentioned, we think the circuit court should 
hâve given the first and second instructions asked for by the de- 
fendant below. We do not flnd it necessary to the proper disposi- 
tion of this case to consider other questions referred to in the record, 
and argued by counsel. The decree appealed from wiU be reversed, 
the verdict of the jury set aside, and a new trial had. 
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(Circuit Court of Appeals, Fourth Circuit. May 22, 1894.) 

Nos. 72, 73, and 74. 

Appeal from the Circuit Court of the United States for the Eastem Bls- 
-trlct of Virginia. 

This was a suit by Newgass & Oo. against the Atlantic & Danville Rail- 
road Company to foreclose a mortgage on Its road, in which Alfred P. Thom 
was appolnted receiver. Gilbert Smith flled a pétition, claiming damages 
.for Personal injuries received whlle in the employ of the receiver, and R. 
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E. Cpgblll, as administra tor of B. S. Walters, and also as adminlstrator of 
Nelsôa Peace, flled pétitions claiming damages for tlie death of said Wal- 
ters and sàid Peace, respectively. Tlie circuit court rendered decrees for 
the petltîoners, severally. The recelver appealed. 

mchard Walke, for appellant 
Eobert M. Hughes, for appellees. 

Before GOFP and SIMONTON, Circuit Judges, and JACKSON, District 
Judge. 

GOrp, Circuit Judge. Thèse cases are separate appeals from three decrees 
rendered by the circuit court of the TJnlted States for the eastern district of 
Tirginia, at Norfolk, in the chancery cause of Newgass & Oo. against the At- 
lantic & DanviUe Railroad Company. The appellant in each case was tne 
recelver of the sald railroad company, operatlng the same under the appoint- 
ment of, and by the direction of, such court; and the appellee Gilbert Smith 
was a laborer employed on said rallway by the reeeiver. E. S. Walters was 
employed by the reeeiver, and was acting as flagman on a material or work 
train used by such reeeiver along the line of raiiway mentioned, and Nelson 
Peace -was a laboret on such train. On the 21st day of July, 1891, a collision 
took place on sald railroad between such work train and a hand' car, in which 
the said E. S. Walters and Nelson Peace were killed. E. E. Cogbill was 
appointed adminlstrator of the estate of the décèdent E. S. Walters, and also 
of the estate of the décèdent Nelson Peace, and as such adminlstrator he 
is appellee in two of thèse cases. With the permission of the court, the sald 
Gilbert Smith and K. E. Cogbill, as adminlstrator of E. S. Walters and 
Nelson Peace, flled pétitions in said chancery cause, claiming damages 
against the reeeiver,— Smith, because of Injuries received by him; and the 
adminlstrator, because of the death of Walters and Peace. It was chargea 
in the pétitions that the collision was oii account of the carelessness and 
improper conduct of the recelver, and petitioners prayed for Inqulries 
aa to such damages, respectively, and that the same, when ascertalned. 
might be decreed them. The recelver answered, denying any liability, and 
the issues made were tried to a jury; it being agreed that one jury might 
hear and détermine the three cases, which was done, and vei-diets returned 
in favor of the petitioners, on which the three several decrees complained 
of were rendered against the reeeiver. Erom thèse decrees, appeals were 
prayed for by the reeeiver, and allowed by the court. The testimony and the 
bills of exceptions are the same as in the case of Thom v. Plttard, 62 Fed. 
232, decided by this court during the présent tenn thereof. Référence is 
made to that case, as the facts are the same; and by agreement, as shown 
in the record, the évidence in ail the cases was submitted to the same jury, 
and the one blll of exceptions was to be applicable to ail. The assignments 
of error are the same, aU of which are fuUy examined and disposed of in 
the opinion of the court, flled In said last-mentioned case. For reasons thereln 
stated, it follows that the decree complained of in each of thèse separate 
appeals must be reversed, the verdicts rendered In favor of the respective 
petitioners must be set aside, and new trials of sald issues had, and it is so 
ordered. 



CITY OF NEW ORLEANS v. ABBAGNATO. 

(Circuit Court of Appeals, Pifth Circuit May 29, 1894.) 

No. 227. 

1. Municipal Corpokations — Liability for Damages pok Death bt Act of 

MOB. 

In the absence of a statute giving a remedy, a clty is not llable for 
damages for the taWng of human life by a mob, although its oflicers may 
hâve been négligent in preserving the public peace. 
a Same— Civ. Code La. abt. 3S15. 

Oiv. Code La. art 2315, declarlng that "every act whatever of man that 
causes damage to another obliges him by whose fault It happened to repalr 
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it," which, by subséquent amendments, Is made applicable to cases of 
death through négligence, and is extended to damages sustalned therefrom 
by survlving relatives of the deceased, when eonstrued with regard to the 
principles of the System of laws of wWch it is part, glves no remedy for 
such damages against a municipal corporation for négligence in preserving 
the public peace, resulting in loss of life by acts of a mob. 

In Error to the Circuit Court of tlie United Statea for the 
Eastern District of Louisiana. 

This was an action by the widow of Antonio Abbagnato against 
the city of New Orléans for damages for the death of said Abbag- 
nato. At the trial, the jury found for plaintiff, and judgment for 
plaintiff was entered on the verdict. Défendant brought error. 
This action was commenced in tlie circuit court by pétition as foUows: 
"The pétition of Widow Giovanni Abbagnato, an alien, and subject of the 
king of Italy, domiciliated at Palermo, Sicily, kingdom of Italy, herein ap- 
pearing and prosecuting in her own behalf and in her own right, respectfuUy 
représenta that the city of New Orléans, a municipal corporation, chartered 
and organized under the laws of the state of Louisiana, and a citizen thereof, 
and domiciliated within the jurisdictlon of tbis honorable court, Is justly and 

truly indebted unto your petitloner in capacity, bereinabove recited, In 

the full sum of thirty thousand dollars ($30,000) damages, for the following 
right and cause of action, which arose on March 14, 1891, in the city of New 
Orléans, state of Louisiana, and within the jurisdictlon of this honorable court, 
viz.: That Antonio Abbagnato (Bagnetto), an alien, and a subject by birth of 
the king of Italy, domiciliated at Palermo, Sicily, kingdom of Italy, emigi-ated 
therefrom to the United States on or about the year 1884, and that he came 
to Louisiana, and establlshed his résidence m the city of New Orléans. That, 
while hère reslding, he was arrested on or about October, 1890, together with 
twenty or more other persons, on a charge of murder of the chief of police of 
said city, D. O. Hennessy, which had recently occinred; was prosecuted with 
sald other persons for said crime before the criminal district court for the 

parish of Orléans, when, after a protracted trial, lasting days, and after 

évidence adduced, argument of counsel, and charge of the presiding judge, the 
jury, on March 13, 1891, returned into court and pronounced a verdict of 
acquittai as to said Antonio Abbagnato (Bagnetto), and five other coaccused, 
and of mistrial as to three other coaccused. That, immediately after said trial 
and verdict, the said Antonio Abbagnato (Bagnetto), and the other coaccused, 
including such who had been acquitted and such as to whom there had becn 
a mistrial, were, pending further légal proceedlngs, reincarcerated In the 
parish prison, which is the property of the city of New Orléans. That dur- 
Ing the evening and night of March 13, 1891, and Immediately after the verdict 
of the jury had become known throughout said city of New Orléans, a con- 
spiracy was formed by a certain body of men, whose names are now to your 
petitloner unknown, with the avowed purpose of settlng at naught the flnd- 
ings of said jury and the légal and regular methods of criminal trial and jus- 
tice, as established and recognized in clvilized communities throughout the 
world, and which had heretofore prevailed in the présent community, and 
with the sole purpose of taking the law unto their own hands, and of sum- 
marily, and without the formalities of trial and criminal justice, destroying, 
by Wholesale slaughter, the lives of the said Antonio Abbagnato (Bagnetto) 
and the other twenty or more coaccused, then Incarcerated with him in said 
parish prison. That, in pursuance of sald conspiracy and plan of action, a 
mass meeting was called for the next day at 10 a. m., at Olay statue, on the 
main Street of the town, at about three-quarters of a mile from the parish 
prison, which said assembly was extensively advertised in the morning pa- 
pers of the city, as appears by a copy of the New Orléans Times-Democrat of 
said date, which is annexed hereto for référence. That, in accordance with 
sald call, a crowd congregated at said place, where several Inflammatory 
speeches were made, as appears from the issue of the New Orléans Daily 
States, a newspaper of sald city, dated March 14, 1891, which is hereto an- 
nexed for référence. That, after their passions had been so aroused, the mob 
v.62F,no.4— 16 
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moved în a body from the place of meeting to the parlsh prison, which they 
surrouaded on ail of Its four sldes, cutting off ail avenues of escape therefrom. 
That some forty or flfty men ont of said mob, wliose names are now to your 
petitioner unknown, armed with Winchester rifles, shotguns, revolvers, axes, 
crowbars, and other weapons, and wlio preceded the main body of the rloters, 
secured admission inside the walls of the prison by breaking open a rear 
door of the building, meeting wlth little or no résistance from the police au- 
thorlties and other persons who should hâve been charged with the duty of 
protectlng the avenues to said parlsh jall. That the said armed body of men 
took abs<jlute possession of the building, and during 15 or 20 minutes, witli 
said Winchester rifles, shotguns, pistols, axes, and other deadly weapons, be- 
gan an immédiate search, hunt, and slaughter of their intended victims, who 
were unarmed, and were mercUessly shot down and killed, includlng the said 
Antonio Abbagnato (Bagnetto) and ten other prisoners, two of whom, viz. 
the said Antonip Abbagnato (Bagnetto) and Bmanuele Polizzi (Manuel Po- 
lizzl), were taken ont of the jall into the street, and were hanged by the neck 
to trees or lamp posts, frontlng said prison, and then rlddled wlth bullets until 
death; the names of ail the victims and the particulars of thelr horrible deaths 
belng fuUy detalled in the Issue of the New Orléans Picayune of March 15, 
1891, which Is hereunto annexed for référence. Now, your petitioner avers 
that, throughout ail of the stages of this bloody drama, no proper steps, means, 
or action were taken by the authorities having charge of the police, peace, and 
good order of the clty to suppress and defeat said consplracy, although the 
mayor of the clty of New Orléans, the chief of police, and thelr employés, 
agents, deputies, and subordlnates knew (as your petitioner Is Informed and 
verily believeS), since the evening of March 13, 1891, or slnce early morning 
on March 14, 1891, that such a consplracy exlsted, what its sanguinary pi-o- 
gramme was, ^nd the time, place, and mode of executlng the same. Your pe- 
titioner furthér avers that if tiie mayor of the clty of New Orléans, Joseph A. 
Shakespeare, and If the acting chief of police, John Joiu-nee, on hearing the 
rumors clrculatlng throughout the clty, or on reading in the morning papers 
of the proposed mass meeting, and understandlng its dreadful purpose, had 
taken the proper steps of police and protection of said parlsh prison, as well 
as of the persons and lives of the prisoners which the law of the state had 
conflded to the honor and Justice of the clty, the said rlotous assemblage 
would never hayè organized, or would not hâve proceeded down the streets, or 
ta.ken possession of the prison building, and the wholesale slaughter would 
hâve been prevented. That said parlsh prison Is a massive brick building, 
wlth Iron doQrs and rallings, easy to défend by a handful of dlscipllned police- 
men, for a time at least, and untll the militla of the state or other police as- 
sistance from the outside coïdd hâve been summoned. That from Olay stat- 
ue to the parlsh prison, a distance of almost a mile, no police offlcers or other 
guardians of the peace were stationed, wlth Instructions to arrest the march 
of the mob comlng down the street towards the prison. That the police force 
at the prison proper, In front of the building Itself , and In the interlor thereof , 
was Insufliclent In number, was not armed, or Imperfectly armed, was demor- 
allzed, was imprpperly led and commanded, and readily ylelded to the fury 
of the mob. That the safety of the prisoners mlght hâve been provided for 
by the prompt temoval to another prison, police Jail, or other place of refuge. 
That the mayor of tbe clty was not that morning at his oflice at the clty hall, 
and could not be found, and that he gave no Instructions to the police authori- 
ties to disperse the mob, and to prevent the consummation of its bloodthirsty 
designs. That the mayor of New Orléans Is the chief magistrate and execu- 
tive offlcer of tHe dty; Is at the head of the police force, by vlrtue of his of- 
fice; and is charged wlth the duty of seelng the laws executed, and of preserv- 
Ing the peace and good order within Its limits. That the dilef of police, next 
In command to the mayor, was equally derelict in his duties, and was, to- 
gether with the said mayor and ail of the employés, agents, deputies, and sub- 
ordlnates, guilty of gross çarelessness and culpable négligence. That, by 
reason of said gross çarelessness and culpable négligence on the part of the 
said mayor of the clty of New Orléans and the chief of police and the other 
subordinate oflacers of the police force, by reason of their inaction, supineness, 
and fallure to, perf orm the duties of thelr respective offices in regard to the 
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proper police of the eity, as herelnabove fully recited, and by reason of other 
acts of omission and grullty Indifférence, to be stiown at the trial of the case, 
the sald city of New Orléans bas become liable in, damages to your petitioner 
in her hereinafter mentioned capacity, by reason of a right and cause of ac- 
tion which had accrued to the said Antonio Abbagnato (Bagnetto), and whlch 
bas surviTed his death, and become vested in your petitioner, as aforesald. 
"ïour petitioner further représenta that the said damages consist of the fol- 
io wlng items, yiz.: 

(1) The -well-grounded terror and anxiety of mind under which 
the victim labored prier to the onslaught, which are fully worth 

the sum of flve thousand dollars $ 5,000 

(2) The great mental and bodily pain, suffering, and agony which 
preceded or accompanied his death, which are fully worth the sum 

of five thousand dollars 5,000 

(3) The earnings and savings which the said décèdent, who was a 
■ healthy, strong, and able-bodied young man, mlght bave realized 

during his natural lif e, had not the same been prematurely eut ofl, 
which are fully worth the sum of ten thousand dollars 10,000 

(4) Exemplary and punitive damages for the failm-e of the city of 
New Orléans to secure and guaranty to said deceased the pro- 
tection of life and person to which he was entitled under the 
fédéral and state constitutions and gênerai laws of the coimtry, 
as well as under the spécial provisions of the treaty entered Into 
between the liingdom of Italy and the United States of America 
on February 26, 18—, and ratifled at Washington on November 

17, 1871, which are fully worth the sum of ten thousand dollars. . 10,000 

Total ?30,000 

"Tout petitioner further represents that the said Antonio Abbagnato (Bag- 
netto) was her son, and that he was unmarried and had no children at the 
tlme of his death, and that, in default of such wife and children, your peti- 
tioner, as surviving mother, has acquired the right of action for the afore- 
said damages which has survived the death of the said Antonio Abbagnato 
(Bagnetto). Wherefore your petitioner prays that the city of New Orléans, 
through Joseph A. Shalsespeare, its mayor, be cited to appear and answer 
this pétition, and that, after due proceedings had, there be judgment In favor 
of your petitioner in her aforesaid capacity, and against the sald city of New 
Orléans, for the sum of thirty thousand ($30,000) dollars, with légal Interest 
from the date of the verdict of the jury and of the judgment Of court, and 
for ail costs of suit, and for ail gênerai and équitable relief needful herein." 

Citation having issued, the city of New Orléans firat appeared, and ob- 
jected to the form of the citation, and, on that objection being overruled, filed 
a peremptory exception, as foUows: "Now, into this honorable comrt cornes 
the city of New Orléans, the défendant herein, who files this peremptory ex- 
ception to the demand of the plaintiff herein, to wit: That municipal corpo- 
rations of this State are not liable for any other damages done by mobs or 
riotous assemblages, except to damages done to property. Défendant prays 
that this exception be maintained, and the said plaintifi's pétition dismissed." 
The exceptions being overruled, the city flled an answer, excepting to the 
jurisdiction of the courte alleging that the said Antonio Abbagnato was an 
American citizen of thé state of Louisiana, legally naturalized, which excep- 
tion was also overruled. Thereupon such proceedings were had that a jury 
was Impaneled, the cause tried, and a verdict rendered against the city of 
New Orléans for the sum of $5,000. Judgment was entered on the verdict, 
and the city of New Orléans brought the case to this com-t for review, assign- 
ing as error the one ground "that the court erred in overruling the exception 
herein filed, wherein défendant excepted to the plaintiff 's pétition, on the 
groimd that municipal corporations of this state are not liable for any other 
damages done by mobs or riotous assemblages except for damages done to 
property." 

E. A. O'SullÎTan, for plaintiff in errer. 

Henry Chlapella, Sambola & Ducros, and A. H. Léonard, for dé- 
fendant in error. 
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Before PABDEE and McCOEMICK. Circuit Judges, and LOCKE, 
District Judge. 

PAEDEE, Circuit Judge (after stating the facts). The treaty 
between the kingdom of Italy and the United States pvoclaimed 
November 23, 1871, guaranties to the citizens of either nation in 
the territory of the other "the most constant protection and security 
for their persons and property," and further provides that "they 
shall enjoy in this respect the same rights and privilèges as are 
or shall be granted to the natives on their submitting themselves 
to the conditions imposed upon the natives." Treaty of 1871, 
art. 3 (17 Stat 845). This treaty applies to this case only so far 
as to require that the rights of the plaintiff shall be adjudicated 
and determined exactly the same as if she were, and her deceased 
son had been, a native citizen of the United States. 

The constitution of the state of Louisiana provides as follows: 

"The citizens of tlie city of New Orléans or any political corporation whicli 
may be ereated within its llmits sliall hâve the right of appointing the several 
public offlcers necessary for the administration of the police of sald city, aud 
pursuant to the mode of élection which shall be provided by the gênerai as- 
sembly." Const. La. 1879, art. 253. > 

"The maintenance and support of persons conflned in the parish of Orléans 
upon charges or conviction for criminal offenses shall be under the control of 
the city of New Orléans." Id. art. 147. 

The charter of the city of New Orléans — 

"Créâtes ail the Inhabitants of the parish of Orléans, as now bounded by 

* * *, as a body corporate, and establlshes them as a political corporation 
by the name of the 'Oity of New Orléans,' with the following powers, and no 
more: It shall hâve a seal and may sue and be sued. • * * [Section 1.] 
The couneil shall hâve power, and it shall be their duty, to pass such ordi- 
nances, and to see to their faithful exécution, as may be necessary and proper to 
préserve the peace and good order of the city; * * * to organize and provide 
an efilcient police. ♦ » • [Section 7,] The couneil shall also hâve power 

* * * to establish jails, bouses of refuge and reformation and correction, 
and make régulations for their government, and to exercise a gênerai police 
power in the city of New Orléans. [Section 8.] The mayor shall keep his 
office at the city hall; * * • shall see that the laws and ordinances within 
the limits of the city of New Orléans be properly executed; * * * shall be 
ex-offlcio justice and conservator of the peace. * • * [Section 19.]" Acts 
1882, No. 20, p. 14. 

The act of the législature of Louisiana (passed in 1888) ci'eating 
' the police board of the city of New Orléans préserves to the mayor 
of the city of New Orléans the power, as the commander in chief 
of the police force, to issue such orders as may be necessary and 
proper for the préservation of the peace in the city of New Orléans, 
and in sàid act it was declared that: 

"It is hereby made the duty of the police force at ail times of the day and 
night, and the members of such force are thereunto empowered, to especially 
préserve the public peace, to prevent crimes, detect and arrest offenders, sup- 
press riots, mobs and insurrections, disperse unlawful or dangerous assem- 
blages which obstruct the free passage of public streets, sidewalks, squares 
and places, protect the rights of persons and property," etc. Acts 1888, No. 
63, p. 64. 

The city of New Orléans, by her pleadings, admits the gross 
négligence charged in the pétition in the performance of the duties 
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deA'olving ttpon the municipality under the constitution and lawa 
of the state above referred to, whereby Abbagnato lost Ms life at 
the hands of a mob while in the cnstody of the law ; and the ques- 
tion presented in this case is whether, on such admission of facts, 
the city can be held liable in damages. It is well settled that at 
common law no civil action lies for injury to a person which results 
in his death. Insurance Co. v. Brame, 95 U. S. 754^-756; Dennick 
V. Eailroad Co., 103 U. S. 11, 21; The Harrisburg, 119 U. S. 199-214, 
7 Sup. et. 140. The rule is the same under the civil law, according 
to the décisions of the Louisiana suprême court. Hubgh v. Eailroad 
Co., 6 La. Ann. 495; Hermann v. Eailroad Co., 11 La. Ann. 5. In 
the absence of a statute giving a remedy, public or municipal cor- 
porations are under no liability to pay for the property of indi- 
viduals destroyed by mobs or riotous assemblages. Add. Torts, 
1305; DiU. Mun. Corp. § 959. 

In the case of State v. Mayor, etc., of New Orléans, 109 U. S. 
285, 3 Sup. et. 211, the suprême court of the United States held 
that the right to demand reimbursement from a municipal corpora- 
tion for damages caused by a mob is not founded on contract. 
It is a statutory right, and may be given or taken away at pleasure. 
In the same case, Mr. Justice Bradley, concurring, said: 

"I concur In the judgment of this case, on the spécial ground that remédies 
against miinicipal bodies for damages caused by mobs or other violators o£ 
law, unconnected with the municipal govemment, are purely matters of lég- 
islative policy, depending on positive law, which may at any time be repealed 
or modifled, either before or after the damage has oceurred, and the repeal 
of which causes the remedy to cease. In giving or withholding remédies of 
this kind, It Is simply a question wliether the public shall or shall not indem- 
nify those who sustain losses from the unlawful acts or combinations of in- 
divlduals; and whether it shall or shall not do so is a matter of législative 
discrétion, just as it is whether the public shaU or shall not indemnlfy those 
who sufter losses at the hands of a public enemy, or from intestine commo- 
tions or rébellion." 

If this be the rule with regard to the liability of municipal 
corporations for damages to property committed by mobs. or riot- 
ous assemblages, a fortiori it must be the rule with regard to the 
liability of municipal corporations for damages resulting in the 
loss of life from the acts of mobs or riotous assemblages. The 
reason of the rule is obvious. Actions to recover from municipal 
corporations damages resulting from the acts of mobs and riot- 
ous assemblages are actions to hold such corporations liable in 
damages for a failure to préserve the public peace. The préserva- 
tion of the public peace primarily devolves upon the sovereign. 
Under our svstem of govemment, the state is that sovereign. U. S. 
V. Cruikshanlf, 92 U. S. 542-553; Western Collège v. City of 
Cleveland, 12 Ohio St. 377. When, by the action of the state, 
a municipal corporation is charged with the préservation of the 
peace, and empowered to appoint police boards and other agencies 
to that end, the corporation pro tanto is charged with govemmental 
functions in the public interest and for public purposes, and is 
entitled to the same immunity as the sovereign granting the power 
for négligence in preserving the public peace, unless such liability 
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is expriessly declaxed by the soverelgn. This proposition Is so well 
recognîzed that Dot a well-considered, adjudicated case can be 
found in the bocks where, in the absence of an express statute, 
any municipality bas been held liable for the neglect of its officers 
to préserve the peace. In the case of Western Collège v. City of 
Cleveland, supra, it was said: 

"It Is the duty of the state government to secure to the citizens of the state 
the peaceful enjoyment of their property and its protection from wrongful aud 
violent acts. For the proper discharge of thls duty, power is delegated In 
différent: modes. One of thèse is the establishment of municipal corporations. 
Powers and privilèges are also conf erred upon municipal corporations to be- 
exercised for the beneflt of the Individuals of whom such corporations are 
composed, and, in connection wlth thèse powers and privilèges, duties are- 
sometimes speciflcally Imposed. It Is obvions that there is a distinction be- 
tween those powers delegated to municipal corporations to préserve the peace- 
and protect pérsons and property when they are to be exercised by législa- 
tion or the appointment of proper officers, and those powers and privilèges 
which are to be exercised for the improvement of the property comprised 
witbin tho limlts of the corporation and Its adaptation for the piu-poses of 
résidence and business. As to the flrst, the municipal corporation représenta 
the state; as to the second, the municipal corporation represents the pecunlary 
and proprletary interest of the individuals. As to the flrst, responsibility for 
acts done or omltted is govemed by the same rule of responsibility which ap- 
plies to llke délégations of power; as to the second, the rules which govem 
the responsibility of Individuals are properly applicable." 

, The exemption of municipalités from liability to suits for dam- 
ages for the négligence of olHcers and agents in the exécution of 
the governmental functions granted by the state, in the public 
interest, and in the absence of statutory liability, is recognized 
in Louisiana, as shown by the décisions of the suprême court of 
the state in Egerton v. Third Municipality, 1 La. Ann. 437; Stewart v. 
City of New Orléans, 9 La. Ann. 461; Lewis v. New Orléans, 12 La. 
Ann. 190; Bennett v. New Orléans, 14 La. Ann. 120; Howe v. New 
Orléans, 12 La. Ann. 482; New Orléans, etc., R. Co. v. New Orléans^ 
26 La. Ann. 478, — although Johnson v. Municipality No. 1, 5 La. 
Ann, 100, Clague t. New Orléans, 13 La, Ann. 275, and Chase v. 
Mayor, 9 La. 343, are apparently to the contrary. The Louisiana 
cases, as well as those of other states, are very ably reviewed, and 
the whole matter discussed, in a well-considered opinion of the 
learned judge of the eastem district of Louisiana in the case of 
Gianfortone v. City of New Orléans (recently decided) 61 Fed. 64. 
It foUows, therefore, that in order to recover damages against the 
city of New Orléans for the taking of human life by a mob in said 
city, no matter what the négligence of the city officiais may hâve 
been, there must be a statute of the state of Louisiana expressly 
or by necessary implication giving a remedy in such cases. 

Section 2453 of the Revised Statutes of Louisiana reads as 
follows: 

"The différent municipal corporations In thls state shall be liable for th» 
damages done to property by mobs or riotous assemblages In their respective 
limita.'' 

And article 2315, Bev. Civ. Code^ as last amended, reads a» 
follows: 
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"Every act whatever of man that causes damage to another obliges him 
by whose fault it happened to repair it The right of this action shall sur- 
vive in case of death in favor of tlie mlnor children and widow of the de- 
ceased or eitlier of ttiem, and in default of thèse in favor of the surviving 
father or mother, or elther of them for the space of one year from the death. 
The survivors above mentioned may also recover the damages sustained by 
them by the Ideath of the parent or child or husband or viUe as the case 
may be." 

Article 2316, Id., reads as foUows: 

"Every person is responsible for the damage he occasions not merely by 
his act, but by his négligence, bis imprudence, or hls want of skill." 

And article 2317: 

"We are responsible not only for the damage caused by our own act, but 
for that which is caused by the act of persons for whom we are answerable, 
or of the things which we hâve in om* custody." 

It is not seriously contended in this case that article 2453 of 
the Revised Statutes of the state warrants the maintenance of 
th,e présent suit, or fixes any liabUity upon the city of New 
Orléans because of the death of Abbagnato at the hands of a 
mob, as recited in the pétition. As we consider the statute and 
the fact of its existence on the statute book, it goes rather to 
deny the right to recover in this case than to support it, for it 
shows clearly that in the législative mind the statute was neces- 
sary to flx liability upon municipal corporations for damages to 
property done by mobs; and the limitation of the right to recover 
damages to property only shows a clear législative intent that 
beyond property, and for life or limb, municipal corporations should 
not be responsible. The entire right of the plaintiff in error to 
recover damages must then be based upon article 2315 and the 
subséquent articles of the Civil Code, above quoted. Article 2315, 
as originally adopted, was as follows: 

"Every act whatever of man that causes damage to another obliges him by 
whose fault it happened to repair it" 

It was under this article that the décision in Hubgh v. Eailroad 
Co., supra, was rendered, holding that an action for damages caused 
by the homicide of a free human being cannot be maintained. In 
regard to the article the court says: 

"The provisions of this article, however gênerai and comprehensive its 
terms may be, are foynd more than once recited in terms equaliy gênerai 
and comprehensive in the laws of the 15th tltîe of the 7th Partida. The 
article was inserted in the Code of 1809, at a time when the Spanish laws 
were in force. It was put and retained to this time in the Code, not for the 
purpose of mailing any change in the law, but because it was a prlnclple 
which was in its proper place in a Code; a prlnclple which wonld be 
equaliy recognized as a necessary conservative élément of society, and equaliy 
obligatory, whether It was formally enacted in a Code or not * • • 
Merlin, in giving his conclusions before the court of cassation, in the Case 
of Michel, Reynler et al., respecting the article 1382 of the Code Napoléon, 
which Is Identical with the article 2294 of our Code, says: 'The prlnclple 
laid down in article 1382 is not new. It is drawn from the natural law; and, 
long before the Napoléon Code, the Roman laws had solemnly proclaimed 
it. Long before that Code, the Frencli laws had recognized and assumed 
Its existence.' " 
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We understand froin this that the article of tlie Civil Code în 
question was not an innovation of the civil law, in force in the 
state, introducing new principles and establishing new duties and 
responsibilities which did not before exist It is a part of a 
System of laws, and controUing only where, under gênerai prin- 
ciples, it is applicable to the facts and liabUities of a particular 
case. Wé hâve shown that the article was not enforceable when 
the "act whatever of man" resulted in death, until the statute so 
declared, and this because of the intervention of other equally 
weU-recognized principles of law. To make it applicable in case 
of death through négligence, the législature of 1855 amended the 
article by adding thereto as foUows: 

"The rlght of this action shall stirvive In case of death In favor of the 
minor chlldren and wldow of the deceased or elther of them, and in defaiilt 
of thèse in favor of the surviving father and mother or elther of them for 
the space of one year from the death." Acts 1855, No. 223, p. 270. 

As thus amended, the scope of the article was still too narrow 
to permit the recovery of other damages than such as the deceased 
himself would hâve had had he survived the injury (Vredenburg 
T. Behan, 33 La. Ann. 627); and therefore the article was again 
amended and re-enacted, adding thereto as foUows: 

"The siirvivprs above mentloned may also recover the damages sustained 
by them by the death of the parent or child or husband or wife as the case 
may be." Acts 1884, p. 94 

Neither the amendment of 1855 nor that of 1884 enlarges the 
scope of the article as to the persons who may be held liable for 
négligence. The amendments , go no further than to- provide for 
a limited survival of the action and an enlarged ruletof damages. 
The article is applicable now to the same persons, and to no 
others, as before amendment; and if, before amendment, it could 
not be applied so as to hold a municipal corporation liable for 
damages resulting from the acts of mobs and notons assemblages, 
it cannot be so applied now. Before this amendment, it declared 
well-known principles of the civil law, but not ail of them, and it 
controUed in cases where the application of other well-known rules 
and principles did not deny the action or defeat recovery. As 
amended, it should hâve the same construction and be given the 
same force. Before the act of 1855, it was not contended, nor 
could it hâve been successfuUy contended, that the article was 
applicable as against a municipal corporation to recover damages 
to either person, life, or property resulting from the acts of mobs 
and riotous assemblages. For thèse reasons, we are clear that 
neither expressly nor by implication does it now give a remedy 
in damages against a municipal corporation for négligence in pre- 
serving the public peace resivlting in the loss of life by the acts 
of a mob. As we flnd no law of the state of Louisiana giving 
a remedy in damages against a municipal corporation for the 
acts done by a mob resulting in the loss of human life, we are 
compelled to reverse the judgment of the court below. 

In the exceedingly able and interesting brief, showing great in- 
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dustry and research, presented to this court by tlie learned counsel 
for the défendant in error, it is said : 

"The question hère presented is not a street fight or murder, without any 
prémonition on tlie part of the city authorlties, and without eulpable n^lect 
in the discharge of their duties; nor is it the case of a police force, in its 
attempt to quell an Insurrection, being overpowered by a mob. But, on the 
contrary, we hâve the extraordinay spectacle of a mob organlzing in a city 
of a quarter million Inhabitants, to the knowledge of the authorities, and 
without any efforts to disperse them; marching down the streets (or a dis- 
tance of a mile, armed, and in broad daylight; taklng possession of a city 
building, and kiUing its Inmates, for an hour or more, and until their thlrst 
for blood was satiated,— a deed unparalleled and unheard of in the history 
of the world." 

Before entering judgment, we feel called to say that we ex- 
œedingly regret that the conclusions of the learned counsel on 
the law of the case as otherwise discussed in their brief are not 
as well founded as is their just indignation in considering the 
facts; and we think it proper, in view of the well-known facts 
attending the Italian lynching in the city of New Orléans in 
1891, to reproduce part of what was so well said by the suprême 
court of the United States in Ex parte Wall, 107 U. S. 265-274, 2 
Sup. et. 569, in regard to lynching: 

"It is not a mère crime against the law; It is mueh more than that. It is 
the prostration of ail law and government; a défiance of the laws; a resort 
to the methods of vengeance of those who recognize no law, no Society, no 
government. Of ail classes and professions, the lawyer is most sacredly 
bound to uphold the laws. He is their sworn servant; and for him, of ail 
men in the world, to répudiais and override the laws, to trample them imder 
foot, and to ignore the very bands of society, argues recreaney to his posi- 
tion and office, and sets a pernicious example to the Insubordinate and dan- 
gerous éléments of the body polltic. It manlfests a want of fidelity to the 
System of lawful government whieh he bas sworn to uphold and préserve. 
Whatever excuse may ever exist for the exécution of lynch law in savage 
or sparsely settled districts, in order to oppose the ruffian éléments which 
the ordinary administration of law is powerless to control, it certainly has 
no excuse in a community where the laws are duly and regularly adminis- 
tered." 

The judgment of the circuit court is reversed, and the case is 
pemanded, with instructions to maintain the exception of non- 
liability, and dismiss the plaintifE's pétition. 



SUMMERFIELD v. NORTH BRITISH & MERCANTILE INS. CO. 

(Circuit Court, W. D. Virginia. AprU 12, 1894.) 

Insubanob— Conditions op Policy — Appbaisbment. 

A policy of Insurance against fire provlded that, in the event of disa- 
greement as to the amount of loss, it should be ascertained by appraisers 
stating separately sound value and damage, and that no action on the pol- 
icy should be sustainable until after full compliance by the Insured with 
ail its requirements. Hdd, that on the company's refusai to submit to such 
appraisement except on terms imposing on the appraisers duties and pow- 
ers not prescribed or provlded for in the policy, such as the ascertainment 
of cost of excavations, value of walls, materials, or any portion saved of 
the building insured, as well as dépréciation on account of âge, use, neg- 
lect, and location, the Insured could maintain an action for the loss. 
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In Asstimpsit 

This was an action by Mrs. R. Sunimerfield against the North 
British & Mercantile Insurance Company on a policy of insurance 
against are. 

Ihla Is an action of assumpsit brought on a policy of flre insurance issuea 
by the diefèndant Company to the plalntlff. The contract of the défendant 
Company; Is to insure the plalntlff against ail direct loss or damage by flre, 
to «n aniovmt not exceeding $2,500, on her certain property described in the 
policy. Of the aœount of insurance covered by tlie policy, $2,250 was on the 
plalntlff 's brick and tin building, $200 on steam, water, and gas flxtures, and 
electric bells, and $50 on carpets, ail contained in sald building, which was 
situate lu the city of Danvaie, "Va. The plalntlff claims that the policy of 
insurance bas accrued by reason of the burning of the insured building and 
the property contained therein. The policy contains a provision that In 
case of Bi joss by flre, in the event of disagreement as to the amount of loss, 
the samç shall be ascertalned by two compétent and dlsinterested apprais- 
erâ, the InsuTéd and the insurance company each selecting one, and that the 
two so ehosen shall sélect a compétent and dlsinterested umpire; that the 
appralsers shall then estlmate and appraise the loss, stating separately sound 
value ond damage, and, falling to agrée, shall submit their différences to 
the umpire; and that the award in wrltlng of any two of the three persons 
so choseh and selected shall détermine the amount of such loss. The policy 
also further provides that no suit or action on this policy for the recovery 
of any claim shall be sustainable in any court of law or equity until after 
full compllance by the insured with aU the foregolng requirements. The 
parties to this suit bave failed to agrée as to the amount of damages to be 
paid to the plalntlff by the défendant company, and also hâve failed to agrée 
as to the terms on whlch their disagreement shall be submltted to appralsers; 
and, by consent of the parties, the case is submitted to the court without a 
jury. 

The défendant company bas flled a spécial plea in bar, as foUows: "And 
the said défendant company comes and says tliat the aforesald plalntlff ought 
not to bave and maintain this action against said défendant company be- 
cause, it says, that in the policy and contract of insurance between the said 
plalntlff and said défendant company it was stipulated and agreed that, in the 
event of disagreement as to the amount of loss, in case of snch loss, under 
said contract, the said loss should he ascertalned, and the amount thereof 
determlned and settled, by two compétent and disinterested appralsers, the 
same to be selected by the said insured and the said company, each select- 
ing one, and any différence between the two thus selected should be declded 
by a disinterested umpire; that said défendant did agrée or require that 
such settlement should be made in accordance with its contract with the 
assm-ed, but. In violation of Its stipulation and agi-eement, the said insured 
refused to allow sald appralsement and estimate to be made by said disin- 
terested appralsers, which, tmder said contract, ought to hâve been done. 
and which was a légal condition précèdent to the bringing of this suit, and 
this the Said défendant company is ready to verify. Wherefore it prays 
judgment whether this court can or will take any further cognizance of the 
action aforesald." This Is the only plea flled in the case, and the case is 
submitted to the court on the pleadings and the written évidence comprised 
in the correspondence between the insured and the insurance company prior 
to the bringing of this suit, and the évidence of the plalntlff; the agrecment 
between the parties by counsel being that "the défendant company défends 
this action on no other ground than that raised by the plea aforesald." 

The flre which caused the loss for the payment of which this action is 
brought occurred on March 7,: 1893. Much of the correspondence dated soon 
after that date relates to proofs of loss, to required detailed statements of 
the cost of the property consumed by the flre, to inventories, schedules, etc. 
Some of the letters are addressed to, and were answered in the name of, 
the plalntlff; but she bas testifled that her husband attended to the business, 
and that she knew nothing of the correspondence personally. Later on, the 
correspondence was between the plaintiff's counsel and the résident secre- 
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tary, at Baltimore, of the défendant Company, but stlU related to proofs of 
loss, etc., until June 14th, when the plalntiff's counsel addressed the foUow- 
ing letter to the défendant company: "Danville, Va., June 14, 1893. 

"Gentlemen: Insistlng that Mrs. Summerfield bas already fumlshed suffi- 
«ient proofs of loss under her pollcy in your Company, and that she Is now 
entitled to hâve payment of her loss, and without waiving thls position, and 
protesting against the delay and obstructions whlch are being interposed to 
an adjustment of her loss, but with the désire, as far as practlcable, to meet 
every demand for information made upon her, we herewith inclose supple- 
mental proofs of loss; also plans and spécifications of the building burned. 
You already hâve the builder's estimate of the cost of construction. Also 
we inclose invoices of the steam heater and appurtenances, and invoices of 
carpets put on the floors, to the amount of $1,352.83, in 1889. Mrs. Sum- 
merfield daims that she has sustained greater loss than her Insurance on 
every item covered by your policy. If you dissent from this, "we, as repre- 
senting her, require that you at once make known to us your dissent, and 
that you at once arrange to settle the différence with her, and ascertain the 
amount of the loss by agreement with her, or by arbitra tion or appraise- 
ment." 

Thls is the first suggestion or mention In the correspondence of an ap- 
praisement In reply, the résident secretary of the Insurance company, under 
date June 26th, says: "Your favor of the 14th and 19th Inst., with Inclosures, 
received. The papers purporting to be supplementary proofs are Incom- 
plète and imsatisfactory, as there is no appraisement to showv what the 
other companies covered, except in the description of the other Insurance, 
which accompanied this document. » • * Your suggestion regarding an 
appraisement of thls loss will be acceptable to us under the terms and con- 
ditions of our policy, and we will hold ourselves in readiness to enter into 
the usual form of appraisement when the assured is prepared to carry out 
the conditions of om- contract. I take for granted you will notify ail the 
companies interested of your intention to appraise the loss and damages." 

On the next day— June 27th— the plaintifC's counsel replied: "Your favor 
of June 26, 1893, to hand. We repudiate your objections to the proofs of loss 
in the case of Mrs. R. Summerfield. We do not désire any appraisement 
to détermine the loss. It is manifestly double the amount of Insurance, and 
we hâve furnished you ample proof to that effect." 

The correspondence was further continued as foUows: 

June 30, 1893, from the défendant company's résident secretary to the 
plaintiff's counsel: "* ♦ * In reply to yours of the 27th inst., beg to In- 
form you that, whilst you may not désire an appraisement of the loss, we 
bave the right, under our contract, to demand an appraisement, which we 
wiU certainly do should you hold the position you talie, which I am led to be- 
lieve by your letter of the 27th, in refusing to carry out the conditions of 
the policy. • * * You may as well understand now as later that we will 
insist upon the strict compliance of our contract, and I suggest that ail 
negotiations be conducted in as pleasant a manner as possible tmder the cir- 
cumstances." 

July 1, 1893, from the plaintifiC's counsel to the défendant company: 
"* * * Your favor to hand. By their contract of Insurance the North Brit- 
ish and Mercantile Insurance Company were required to adjust the amount 
of the loss in the matter of Mrs. R. Summerfield by agreement, and only 
in case of f allure to agrée (of course after honest endeavor to do so) had tlie 
company any riglit to demand appraisal. Four months since the flre hâve 
now elapsed, and you can judge whether any just effort has been made to 
settle this loss. Besides, no man needs to be told that this loss was largely 
in excess of the Insurance. * •' • So far as resorting to appraisement in 
this case to détermine whether the loss exceeds the Insurance, it would be 
as reasonable to call appraisement to détermine whether or not a ten-dollar 
gold coin is worth flve dollars." 

July 5, 1893, défendant company's résident secretary to the plaintiff's coun- 
sel: "* * • lu reply to yours of the Ist inst., I beg to state that, althougb 
it has been four months since the flre occurred, we were not in possession of 
uinj plans, spécifications, or schedules of the equipment of the hôtel, such as 
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was covered by our poUcy, UBtil the mlddle of June, notwithstanding the 
assured had been requested to furnlsh the same more than two months ago, 
a short whlle after the recelpt of the papers purportlng to be proofs of the 
loss, bearing the date of March 27th, 1893. Objections were made to them 
very shortly afterwards. Not until the recelpt of the papers purporting to be 
supplementary proofs of loss, together wlth the plans and spécifications, 
were we In possession of any information whereby even an approximate es- 
timate of loss could be made. Tou hâve no right to charge us wlth delaying 
action on thls loss when it can be proven by letters that hâve passed be- 
tween the assured, yourselves, and the eompany that the delay was caused 
by the assured not complying wlth the demands made upon her. Not being 
able to agrée wlth you, as the légal représentatives of the assured, as to 
the amount of loss and damage to the property covered by our policy, No. 
1,406,305, I hereby demand that the loss and damage be appraised in ac- 
eordance wlth the terms and conditions of sald policy. I take thls oppor- 
tunity of notifying you that we hâve selected Mr. E. G. Porter, of Golds- 
boro, N, C, to act as appralser for thls eompany, and I wlU hold myself in 
readiness to sign the appraisement agreement as soon as I am notified that 
the assm-ed is ready to comply wlth the terms and conditions of policy No. 
1,406,305, North Brltlsh and Mercantile Insurance Company of London and 
Edinburgh, igsued at Its Danville, Va., agency, to Mrs. R. Summerfleld." 

July 6, 1893, from the plalntiff's counsel to the défendant eompany 's rési- 
dent secretary: "• * * Insisting upon every position heretofore taken for 
Mrs. Summerfleld, and denylng that you are entitled to au appraisement, and 
without walving any right or cause of complaint, or otherwise, to which she 
is entitled as regards her claim agalnst the eompany you represent, by rea- 
son of what has been done In the matter, Mrs. Summerfleld, if you désire it, 
will «nite wlth you In a^praisal. She and her représentative are hère, and 
in waltlng for you and your référée." 

July 10, 1893, from the défendant company's résident secretary to the 
plalntiff's counsel: "* • • Yours of 6th reached hère during my absence; 
hence delay In answering. I hâve thls day placed myself in communication 
wlth the appralser named by me, to know when he could meet me in Dan- 
ville. I wlU shortly advlse you when to hâve your appralser meet us." 

The next letter, in chronological order, in the correspondence submitted to 
the court, is from the plalntiff's counsel, addressed to Messrs. P. Turner and 
W. O. Selden, at Baltimore, under date of August 4, 1893, and is as foUows: 
"Gentlemen: We hâve prepared and Inclose you herewith agreements for 
appraisal in the matter of Mrs. R. Summerfleld, whlch we thlnk meet the 
conditions of the companies you represent. We hâve slgned them for Mrs. 
Summerfleld, and will thank you to sign them and return one to us, and then 
arrange for your men to meet ours and advlse us of the time. We can hâve 
OTur men hère on any day." 

Inclosed In thls letter were two agreements for appraisal, the flrst of which 
was aa follows: 

"Appraisal Agreement. 

'It is agreed by and between Mrs. R. Summerfleld, of the flrst part, and 
the North Brltlsh and Mercantile Insurance Company of London and Edin- 
burgh, Sun Flre Ofllce, Londoi^, and Royal Insm'ance Company of Llverpool, 
England, of the second part, that B. 6. Porter, selected by said companies, 
and T. C. OaMey, selected by Mrs. R. Summerfleld, shall make a careful ap- 
praisement, pursuant to the terms and conditions of policy No. 1,406,305 in 
the flrst-mentioned eompany, No. 4,518,160 in the second-mentioned eompany, 
and No. 4,756,231 in the eompany last mentioned, of the actual cash value, 
wlth proper déductions for dépréciation, however caused, which actual cash 
value shall In no event exceed what it would cost the Insured to replace the 
same wlth materials of llke klnd and quality, of the property of Mrs. R. 
Summerfleld on the 7th day of March, 1893, which is more partlcularly de- 
scribed below; also, the actual loss or damage to sald property by a fire 
whlch occurred on that day. Before entering on the duties assigned them, 
said Porter and Oakley shall appoint a third party, who shall act as umpire 
in matters of différence between them only, and the appraisement, when so 
made by them, or any two of them, shall détermine the amount of loss or 
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damage to said property by said fire. But the companîes entering into this 
appraisal shall not be held to hâve walved thereby any provision or condi- 
tion of their respective policies, or any forfeiture thereof, nor shall the said 
Mrs. K. Summerfleld be held to bave waived or forfeited or lest any right or 
remedy that bas accrued, or shall accrue, to ber by reason of anything con- 
nected with said Insurance, or done or omitted with référence tbereto. The 
property to be appraised as aforesaid Is ber five-story brick and tin building 
described in said policies, and destroyed as aforesaid." 

The second of thèse agreements for appraisal was the same as the first, 
except as to the names of the appraisers and as to the last paragraph, which 
was as foUows: "Tbe property to be appraised is the steam, water, and gas 
fixtures and electric bells described in said policies; and the assured shall 
do wbat the appraisers may require for exhibiting the same to them for 
appraisal." August 8, 1893, from P. Turner to plaintiff's counsel: "Gentle- 
men: Tour favors of tbe 3d and 4tb Inst, addressed to Mr. Selden and my- 
self, at hand. In tbe flrst place, let me say that we are perfeetly willing 
to bave a separate appraisal on the heating apparatus, flxtures, and electric 
bells, and bereby name Richard Swormstedt as our appraiser. In référence 
to the form of agreement you inclose, I beg to say that it does not bind any 
one to abide by the resuit of the appraisal, and is tberefore valueless as far as 
attainlng the end for which it is intended goes. There is, moreover, consid- 
érable wording which we see no use in, and which, theref ore, we would not 
care to bave in any blank signed by us. I bave taken the trouble to pur- 
cbase a blank which does not belong to any company in particular, and which 
usage bas made common with us, and I berewitb inclose it for your perusal. 
This blank clearly shows what wording applies to the building, and what 
to the Personal property, and I thlnk you will not longer delay tbe appraisal 
by refusing to sign it when you bave read it over. We are perfeetly willing 
to sign this form of blank, which meets ail requirements, and await yoiu- 
ad vices." 

The agreement for appraisal inclosed in this letter was as follows: 
"Appraisal Agreement. 

"It is bereby stipulated and agreed by and between Mrs. R. Summerfleld, 
of the flrst part, and the North British and Mercantile Insurance Company 
of London and Edinbxu^gh, Sun Fire Office of London, and Royal Insurance 
Company of Liverpool, England, of the second part, that E. G. Porter and 
T. C. Oakley shall make a careful appraisement, pursuant to tbe terms and 
conditions of policies Nos. 4,756,231, 1,406,305, Issued by the said company, 
of the sound cash value of the property of Mrs. B. Summerfleld on the Tth 
day of Marcb, 1893, which is more particularly described below, as well as 
of the actual loss or damage tbereto by a fire which occurred on that day; 
that, before entering upon the duties bereby assigned them, they shall ap- 
point a third party, who shall act as umpire upon matters of différence only; 
and tbat said appraisement, when so made by them (or any two of them), 
in writing, shall be binding and conclusive upon both parties in Interest as 
to tbe cash value of said property, as well as of the amount of loss and 
damage tbereto, but that such appraisement does not in any respect waive 
any of tbe conditions of, or the proof of such loss and damage required by, 
tbe said policy of Insurance. The property on which loss or damage is 
to be appraised is on her five-story brick and tin building, steam, water, and 
gas flxtures, and electric bells, ail contained in the above-described build- 
ing, situate on the north side of Main street, Banville, Virginia. And it 
Is expressly understood and agreed, by and between the parties hereto, 
that said appraisers shall détermine and décide the actual cost, at the 
présent price of materials and labor, of a new building of same size, style, 
materials, and finish as the one so destroyed, or for repairlng the build- 
ing damaged by said fire; a proper déduction to be made by them for the 
cost of excavations, the value of the walls, materials, or any portion of 
said building saved, as well as for dépréciation on accoimt of âge, use, neg- 
lect, and location, and for the différence (If any) between the value of a 
new or repaired building and the one insured and referred to in this sub- 
mission. And it is furthermore expressly understood and agreed that, in 
appraising the damage to stock, machlnery, or other property, the said ap- 
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praisera are to tafce Into considération the âge, condition, and location, and 
âlSb^tHé cash value, of sald property, or any portion thereof, préviens to the 
•■iape, #hlèh may hâve béen saved in a damaged condition, and, after apprais- 
Ing the cost of repairing or replacing sald property, a proper déduction shall 
be made by them for thé différence (if any) between the value of the said 
property when repalred or replaced, new, and the property so Insured, and 
upOn "whlch thls clalm Is made. And It is furthermore expressly understood 
and agreed that the assnred must at once place the damaged property in as 
good condition as possible, assorting and arranging the same according to their 
klnds, respectively, separating the damaged from the undamaged, and fiU 
ont the schedule blank wlth a llst of the articles upon which damage is 
clâ:imed, showlng the Wnd and quality of each, so that the appraisers may 
perform their duty wlth greater facllity. The appraisers will then dé- 
terminé the actual cash value of each article, and place the damage on each 
at à deflnlte sum per yard, pound, bushel, or gallon, etc., as the case may 
require, in their proper columns. Articles without apparent or known dam- 
age are to be considered unlnjured, and not to be Included in thls schedule; 
and, if a;ny such are entered herein, the appraisers wlll mark them 'Not 
damaged;' Goods damaged by removal should be speclfled sépara tely." 

Aiigust 9, 1893, from plaintiff's counsel to P. Turner; "Dear Sir: Your 
favor to hand. The agréements for submission sent you by us provide that 
thé award of the appraisers, etc., shall fix the amount of the loss, and, 
moreéver, the policies themselves, under whlch the agréements are made, 
and whlch are referred to and become a part of the agréements for submls- 
Bion, provide that the àward flxing thé loss shall be binding on the parties. 
Thèse facts, either one without the concurrence of the other, made it unnec- 
essary to state that the award should be binding on the parties, though, if 
you prêter, you can insert that provision In the form we sent you. We sup- 
pose the words you refer to as belng unnecessary are those by which Mrs. 
Summerfleld reserves to herself rights acquired and growing out of what 
has been heretofore done and omitted touchlng this Insurance and loss. 
Of course, we must préserve those to her, and can't waive them, and that is 
ail that the words referred to do. We thlnk the forms we sent are strictly 
In accordance with the provisions of the policies, and fully protect ail parties, 
and hope you will, if you still désire appraisal, slgn them, and return a copy 
of each to us. Insert your man's name in the one for appraisal of the steam 
flxtures, etc." 

August 15, 1893, from plaintiff's counsel to défendant company's résident 
secretary: "Dear Sir: Blease advise us whether the North Brltish and Mer- 
cantile Insurance Company will settle the claim of Mrs. R. Summerfleld with- 
out suit or not?" 

August 16, 1893, from défendant company's résident secretary to plaintiffl's 
cOunsel: "Dear Sirs: Yours of the 15th to hand. In reply, beg to state that 
I submitted the usual form of appraisal agreement for your client's signature, 
which you objected to, and you in turn submitted one that did not, in my 
opinion, conform to the contract. Mr. Turner gave me the letter, addressed 
to us jointly, to read, as well as your form of agreement. He stated that he 
would send you another form of appraisal agreement, commonly used by 
Insurance companles, whlch was worded to conform to the standard form of 
policy, as that submitted by you did not, Since that time I hâve not heard 
from hlm, nor from you, until the receipt of your letter dated August 15th. 
The direct question put by you, regarding payment of loss, as clalmed of us, 
and suit, I cannot now answer, as demand has been made by us for appraise- 
ment of the loSs in order to establish what the loss and damage was, which 
has not been satisfactorlly proven; and not until I am notifled that the as- 
snred déclines to carry out the conditions of the poUcy of thls company will 
I state what action this company will take. If Mr. Turner did not mail you 
the form of appraisal agreement referred to, I will as soon as your reply is 
recelved." 

August 17, 1893, from plaintiff's counsel to the défendant company's rési- 
dent secretary: "Dear Sir: Your favor to hand. It is needless to review 
the history of this case wlth the company you represent. Mrs. Summer- 
fleld has not, and does not, refuse to carry out any condition of the policy. 
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She has met them ail to the letter, or tried to do so, and wlien It was ob- 
jected that what she had done was not satlsfactory, and the reasons indi- 
cated therefor, she has met that, even though she did not think the objections 
warranted. The conduct and delay of the company has greatly wronged 
her. She Is now entitled to enforce her claim against the company, and 
wlU proceed to do so, unless she is advised that the company will not put 
her to that necessity. We will therefore be obliged to you to advise us 
frankly what to expect Mr. Turner's letter making objections to the agree- 
ment we sent him was promptly replled to." 

August 21, 1893, from the défendant company's résident secretary to the 
plaintiffi's coimsel: "Dear Sirs: Yours of the 17th Inst is to hand. In reply 
we beg to say that we hâve demanded an appraisement of the loss and dam- 
age to the property of Mrs. B. Summertield which we insured, and submitted 
for signature of the assured the customary blanic used in such cases, and the 
only one we use which conforms to our contract, and we are not willing to 
acçept any modified form. When the said appraisal agreements are signed. 
and returned to either Mr. Turner or myself, the company's appraiser will 
be notifled to proceed with said appraisement. It will be necessary for the 
assured to put the properties damaged in condition for appraisement." 

August 23, 1893, from the plaintiff's counsel to the défendant company's rés- 
ident secretary: "Dear Sir: Your favor of August 21 to hand late yester- 
day aftemoon. You hâve been repeatedly assin-ed, and are now again as- 
sured, that Mrs. Summerfield is, and will continue, willing and ready to 
unité with the company you represent in an appraisal of her property that 
was bumed, according to the terms of the policy, reservlng ail rights that 
she has. The agreement we sent you signed for her provides for this, and, 
if in any point it fails, she is ready and desires to amend it so as to ac- 
complish this. We now ask you to say frankly whether it is your purpose 
for the company you represent to deny liability for this loss, and resist its 
payment." 

August 24, 1893, from the défendant company's résident secretary to the 
plaintiff's counsel: "Dear Sir: Yours of the 17th inst is to hand. In reply 
beg to refer you to my letter of the 21st inst." 

August 25, 1893, from the plaintiff's counsel to the défendant company's rés- 
ident secretarj': "Dear Sir: Your favor to hand, dated 24th August. You 
are again advised that Mrs. Summerfield is ready and willing to accord you 
appraisal, and enter into it with you upon the terms of the policy, reserving 
the rights accrued to her. If you will do this without requlring any modi- 
fication of the terms of the policy, or any waiver by her of her rights now 
accrued, you are requested to produce your appraiser hère at once, and she 
will be ready to proceed. You did not answer, as you were requested to do, if 
it was not the formed purpose of and for your company tlnally to deny ail 
liability for this loss. If this be not so, we will thank you to deny it. The 
company has no légal or moral right to entertain such a purpose, and not 
avow it, and occasion the insured loss, expense, and delay by failure and 
refusai to do so." 

August 25, 1893, from tlie same to the same: "Dear Sir: Eeplying further 
to your letter of yesterday, we ask that you will indicate what you meaa to 
imply must be done by Mrs. Summerfield to put the property you wish ap- 
praised in position to be appraised? What do you think and mean to imply 
should be done to it? She will, of course, do anything in this regard that 
may be proper and necessary for her to do, but she thinks nothing is neces- 
sary, and hopes not to be asked to incur any unnecessary expense." 

August 25, 1893, from plaintilï's counsel to P. Turner: "Dear Sh-: Re- 
ferring further to your favor of ye.sterday, but without entering into spéci- 
fications, we say the form of agreement you wish us to sign is partisan. It 
adds to the requirements of the policy touching appraisal, and does not fol- 
low its language, which it ought to do to be impartial. It undertakes to 
deflne the duties, and shape what course the arbitrators must follow, when. 
as the judges selected for this dnty, they ought to be left free to act under 
the terms of the policy, which is the contract for appraisal agreed on. We 
wish to be entirely reasonable and fair with you, and wish the same from 
you to us, and think the way to accomplish this is to meet on the terms of 
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tie pollcy. It fully protects ail parties, and Is the contract between them. 
W(6 désire to accord you fûlly what it provides ïor, reservlng, of course, -wliat 
It sècures to us, and only that. We see no reason why you should hesltate 
to sign the agreement we sent you. It is free from the objections you 
named, but you were aùthorized to amend it in the particulars you thought 
objèctlonable; not, howeyer, in that in which Mrs. Summerfleld's rights were 
sared tb her. The agreement you sent makes her waive thèse if signed by 
hér without amendment. As to puttlng the property In condition to be ap- 
pralsed, what do you think needs to tie done to it to accomplish this? Mrs. 
Sutniiaèrfleid will do whatever ia necessary and proper to be done to tt for 
that putpose. She thlnks, however, that It needs nothing, and does not 
wlsh to be put to needless cost and expense." 

August 26, 1893, from the défendant company's résident secretary to the 
plaintliî's counsel: "Dear Sirs: Yours of the 25th inst to hand. Inclosed 
pléase flnd appralsal agreement to be signed by the assured, Mrs. K. Sum- 
merfield, and returned to us. Upon its receipt I will notify the company's ap- 
praiséip to proceed wlth the appraisement." (The appraisal agreements in- 
closed in this letter were, in totldem verbls, the same as that sent inclosed 
in letter from P. Tumer to plaintifC's counsel dated August 8th, and copied 
supra.) 

AugHst 29, 1893, from the same to the same: "Dear Sirs: In reply to 
your favor of the 25tli Inst, you request me to indlcate what would be 
necessary for the assured to do to put the property in condition to be ap- 
praised. , I would state that, in order that the appraisers may see the con- 
dition Of the heating apparatus, water, and gas flxtures, it would be neces- 
sary fot the assured to clear away the débris which covers them, in order 
that they may be properly examined, and the loss and damage ascertalned. 
Until this is done, it would be impossible for any appraisers to pass upon 
the loss intelligently." 

August 28, 1893, from the plaintifC's counsel to the défendant company's rés- 
ident secretary: "Dear Sir: Your favor, with form of agreement for ap- 
pralsal In the matter of Mrs. R. Summerfield, to hand. We are sorry you 
make it your ultimatum, and refuse to hâve appraisal in accordance wlth the 
terms of the policy. We must reject the terms it proposes. Wherein do 
you differ with the assured in her claim that her loss exceeds her Insurance?" 

August 29, 1893, from the défendant company's résident secretary to the 
plaintiff's counsel: "Dear Sirs: Yours of the 28th to hand and noted. In 
reply beg to state that the appraisal papers submitted for appraisement of 
the loss are in accordance wlth the terms and conditions of our contract. 
We hâve not refused to appraiee the loss, nor do we refuse to appraise it 
in accordance with the terms and conditions of our policy. We contend that 
the appraisal blahks submitted are in accordance wlth the contract we Issued 
Mrs. Summerfield, and we are not willing to accept any form of appraisal 
agreement that does not conform to Its conditions, and will hold ourselves 
in readlness to appraise said loss under the conditions referred to. You ask 
wherein we differ with the assured in her claim. I will simply say that the 
loss as claimed of us, according to the papers submitted, is altogether an 
approximate one, there being no évidence given that the loss is what has 
been claimed, and, in order that the actual loss and damage may be ascer- 
talned, we hâve demanded an appraisement imder the terms and conditions of 
our policy, and it is évident to us that you do not wish to carry out the con- 
ditions of the contract which you hold, by refusing to sign the customary 
form of appraisal agreement." 

This is ail of the correspondence, that is material to the issue, submitted to 
the court. 

Peatross & Harriss, for plaintifl. 
Berkley & Harrison, for défendant. 

PAUL, District Judge (after stating the facts as above). The 
stipulation between the parties being that the défendant company 
défends the action on no other grounds than that raised by its 
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spécial plea, the sole question for the court to décide is that raised 
by said plea, namely, bas the plaintiff the right to brlng and main- 
tain this action, theré having been no appraisement of the loss 
sustained by her for which she claims damages? This case re- 
sembles, in some of its features, the case of Hamilton v. Liver- 
pool, etc., Ins. Co., 136 U. S. 242, 10 Sup. Ot. 945, but there are 
material différences between the two. In the case mêntioned, the 
suprême court held that "a condition in a policy of flre Insurance 
-that any différence arising between the parties as to the amount 
of loss or damage of the prcperty insured shall be submitted, 
at the written request of either party, to the appraisal of compé- 
tent and impartial persons, whose award shall be conclusive as 
to the amount of loss or damage only, and shall not détermine 
the question of the liability of the Insurance company; that the 
Company shall hare the right to take the whole, or any part, of 
the property at its appraised value; and that, untU such appraisal 
and award, no loss shall be payable or action maintainable, — is 
valid; and if the company requests in writing that the loss or 
damage be submitted to appraisers in accordance with the condi- 
tions, and the assured refuses to do so unless the company will 
consent, in advance, to deflne the légal powers and duties of the 
appraisers, and, against the protest of the company, asserts and 
exercises the right to sell the property before the completion of 
an award, he can maintain no action upon the policy." In this 
case, unlike the one mêntioned, there is no express condition in 
the policy of insurance that "until such appraisal and award no 
loss shall be payable or action maintainable," though there is a 
provision that "no suit or action on this policy, for the recovery 
of any claim, shall be maintainable in any court of law or equity, 
until after full compliance by the assured with ail the foregoing 
requirements," one of which requirements is that, "in the event 
of disagreement as to the amount of loss, the same shall • * • 
be ascertained by two compétent and disinterested appraisers;" 
and this, it is claimed by the défendant company, has the same 
effect as if there had been in the policy an express condition that, 
until an appraisal and award had been made, no action shall be 
maintainable for the recovery of any claim under the policy, or, in 
the language of the défendant company's spécial plea, that "said 
appraisal and estimate » ♦ • under said contract ♦ • • 
was a légal condition précèdent to the bringing of this suit." In- 
asmuch as a stipulation in a contract making a condition précèdent 
to the bringing of a suit upon such contract tends to oust the 
courts of their proper jurisdiction under our laws for deciding 
controversies between suitors, for which the courts are established, 
it may at least be a subject of grave inquiry whether such a con- 
dition is valid unless expressly stated in such contract, and not 
a mère inference to be drawn from the tenus of the contract. As 
was said in Hamilton v. Liverpool, etc., Ins. Co., ubi supra: 

"Such a stipulation, not ousting tlie jurisdiction of the courts, but leaving 
the gênerai liability to be judicially determined, and simply provlding a rea- 
sonable method of estimating and ascertalning the amount of the loss, is 
v.62F.no.4— 17 
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uuquestlonably valld apcording to tjie, unlform ciirrent ol a,uthority in Eng- 
lând and in thls country." 

But it cannot be contended tbat^ ïii such. a Case as this, an ap- 
prai^al of the loss is an absolute si^e qna non to tiie bringing of 
a suit. If it were, ail that an iijsuràiace company would hâve to do 
in order to avoid payment of a loas against which it had insured 
its ^pE^tron would be to, refuse to naine an apprgiser, or otherwise 
arb^itrariïy prevent ai;i appraisement. A stipulation for an appraise- 
ment should probalaly hâve for its sole object the àscertainment 
of tlie amount of the loss in the eyent ttat the parties cannot agrée 
botween themsolves as to the amoiint of the loss. Under such a 
stipulation, no appraisement beconjes jiecessary, or is contemplated, 
until, aftçr honest effort .to do so, tte p;^ties cannot agrée as to the 
amount of the loss. The correspôndence in this case, which is 
1 he orily eyidence submitted to the court, discloses |the foUowing 
facts: Çoon after the fire occurred wl^ich consumed the property 
for loss of which this suit is broughi the fjlaintifE notifled the 
défendant company of said fire, and presented her claim for the 
loss she had sustained. The defendaDJt Company was not satisfied 
n'ith the proofs of the loss, and demandèd fuUer proofs, inventories, 
schedi;iles, and detailed statements. Tbe plaintiff replied, and un- 
dertoôk to comply with thèse requirements, but stUl failed to satis- 
fy the défendant company. Her lettér in which she undertook to 
do this is dated April 35th, and on May 19th, after a delay of 24 
days, tjhe défendant company replied to it, requiring her to furnish 
infornjation fis to the value of the bricks, etc., which rrmained un- 
cohsunied after the flrei The plaintiff again undertook to comply 
with the requirements of the defeîidiaiit company in a letter dated 
May 21st Eeçi-iving no reply to this letter, she employed counsel, 
ais is apparent from tlie correspôndence, though not stated. Her 
counsel, it appears froip the correspôndence, commenced the corre- 
spôndence with the défendant company by writing it a postal card, 
which appears to hâve been dated on the 29th of May, but this 
postal card is not amqng the correspôndence submitted in évidence. 
On June 8th the défendant company, in reply to said postal card, 
wrote to the plaintiff's counsel, renewing the requirements for fur- 
tjier proofs, etc. On Jiine 14th the plaintiff's counsel replied to the 
dépendant company, inclosing supplemental proofs, invoices, etc., 
and demanding that thfe défendant company at once arrange to set- 
tlejthe différence with the plaintiff, and ascertain the amount of the 
loss by agreement with h^y^ or by arbitration or appraisement As 
tlie matter çf an appraisement of the loss is the most conspicuous 
feature in this case, it may be proper to note that this is the flrst 
jsuggestion or mention, anywhere i^ the correspôndence, of an ap- 
praisement, and that it was made by the plaintiff, and not by the 
défendant compapy. The| correspôndence was continued at consid- 
ej'fi))le length;betw!een the parties, both expressing a willingness and 
désire for an appj^aisalof the loss upon the terms of the policy. 
Each party pr<?posed tg the other ai) agreement for an appraisal, 
or, as it is calïed,, a form of submissip», "between which there were 
material différences; and the contention between the parties in 
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regard to the forma oî submission proposed by them, respectively, 
îs the yery root of thè issue befpre the court. The form of sub- 
mission proposed by th.e plaintiff provided that the appraisers "shall 
make a careful appraisement, pursuant to the terms and condi- 
tions" of the policy, "6f the actual cash value," etc., foUowlng the 
phraseology of the pôlicy itself. The court is of opinion that the 
form of submission proposed by the défendant company was not in 
accordance with the provisions of the policy. It defines and im- 
poses on the appraisers duties and powers not prescribed or pro- 
vided for in the policy, such as the ascertainment of the cost of ex- 
cavations, value of walls, materials, or any portion of said building 
saved, as well as dépréciation on account of âge, nse, neglect, and 
location, and the différence in value, if any, between a new or re- 
paired building and the one insured, and to deduct such values from 
the amount of the damage. And the défendant company refused to 
submit to an appraisement except upon the terms of the form of sub- 
mission proposed by it, whereby itplaced itself in the attitude of 
the plaintiff Hamilton in the case of Hamilton v. Liverpool, etc., 
Ins. Co., ubi supra; and under the authority of that décision, and 
the authorities therein cited, judgment must lie entered in this 
case for the plaintiff. See, also, Hamilton v. Home Ins. Co., 137 U. 
S. 370, 11 Sup. et. 133, and the authorities there cited. 



FLEISCHMAN v. BOWSEE et al. 

(Circuit Court of Appeals, Flfth Circuit May 15, 1894.) 

No. 185. 

1. Attaphmejnt— -Lbvy and Lien— Return. 

In an action against copartneis under the flrm name of "Fee Bros. & 
Oo.," à vn-it of attachment, obtained on tlie ground tliat défendants wK-e 
about to dispose of tlieir property with intent to defraud creditors, des- 
ignated them by their individual nanies, but they were also described In 
the writ and the other proceedings by the firm name, and retvu-n was made 
of a levy upon "ail the right, title, and interest of Fee Bros. & Oo." in cer- 
tain land. Held that, as the jiu-lsdiction did not dépend on the sufflciency 
of the retum, and the firm name was not used as representing a distinct 
party,' the attaehment bound the title one of the copartners individually 
had in the land, and was not llmlted to the Interest of the flrm as a dis- 
tinct entity. 

2. Samb— Fbaudtjlent Convbtances— Tkbspass to Try Title. 

In trespass to try title to land, brought by the purehaser thereof under 
an attaehment, where défendants, claiming under a deed from the attaeh- 
ment debtor, acquired title pending the attaehment, évidence that the 
deed was made to hinder, delay, and defmud creditors, such a deed being 
fraudulent and void under statutes of the state, raises a question for the 
jury as to its fraudulent character. 

Error to the Circuit Court of the United States for the Northern 
District of Texas. 

This case was instituted December 23, 1890, in the circuit coiu-t of the 
United States for the northern district of Texas, by Samuel Fleischman, 
plaintiff in error, against O. P. Bowser, Franklin Butl«-, and Byron Truell, 
défendants in error, to try title to a lot in the city of Dallas, state of Texas. 
Plaintififs declared in the court below in the ordinary form of "trespass to try 
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titie." Defaidants pleaded npt guilty, injprovements !n good faith, and ia 
téeonvention to establlsh tltlé. The case was trled in the court below before 
thë jud^e and jury, and resiiltea in a verdict and judgment for the défendants. 
: Tàe évidence addueed on tlie trial showèd tiiat Priscilla Fee, who died on 
the l»t day of Decemba:, 1886, had légal tltle to the lot in controversy at the 
tlniè 6f her d^ath; that PWscilla Fee left surviving her O. P. S. Fee, her 
httsbànd, and C, E. Fee, Gèôrge E. Fee, Frank P. Fee, and Flora A. Buffy, 
trife of William J. Duflj', hèï' (jhildren, who were her only heîrs at law; and 
that by varions transfers and cohveyanceS, duly recorded, among and between 
ttie heirs of Priscilla Fee, It resulted that on the 9th day 6f February, 1887, 
0. BiFee, for the alleged considération of $4,000, pald by D. B. Fee, con- 
veyed the said lot, by good ànd sufflclent warranty deed, to D. K. Fee, which 
deedwas duly filed tor record on the 2ist day of February, 1887. At the 
tlnJèâ^fî thls conveyance to Di B. Fee, C. E. Fee was a member of the partner- 
sMp of Fee Bros. & Oo., comppsed of 0. B. Fee, O. P. S. Fee, M. T. Fee, and 
Gèôrge E. Fee, find the said flrm of Fee Bros. & Co. was Indebted in a large 
silm' to "thé' firm ôf Bohm BtOs. & Co., a flrm composed of Abraham Bohm, 
Joseplii B6hm,i and Samuel Flelschman. On May a, 1887, the firm of Bohm 
Bros. Sf't^. instituted a suit in the district court of Dallas county, Tex., 
agajnst Fee Bros. & Oo., composed as above, to recover the sum of $1,025, 
amopiit of certain promlssoi^ notes due and owing to the plaintiffs, and in 
said suit ôbtàiîied an attachaient, on the grôund that the défendants were 
aboutto dispose of their property, in whole or in part, with intent to defraud 
their creditors. The attachmrait Issued, and, commanded the sherifC to attach 
forthwith so much of the property of C. E. Fee, O. P. S. Fee, M. T. Fee, and 
Georg0 B. Fee, composing the flrm of Fee Bros. & Co., sufflclent to make the 
sum of, etc. The sherlff made retum of sald attachment as foUows: 

"Came to haad May 6, 1887, at 2:10 p. m. Executed same day at 2:10 p. 
m., by levying upon ail the right, title, and interest of Fee Bros. & Co. in 
and to the following described tract of land, to wit," — destsribing the lot in 
controversy. On the lOth of October, 1887, the défendants, by attorneys, ap- 
peared in the state court, and for answer flled a gênerai demurrer and a gên- 
erai déniai. 

D. B. Fee died in December, 1887, leaving surviving him Katie D. Fee, hls 
wife, and Jessie D. Fee, Dart B. Fee, Fannie M. Fee, Kate D. Fee, and Annie 
S. Fee, minors, hls children, who were his only heirs. On the 15th day of 
February, 1890, George B. Fee, attorney in fact for William J. DufCy and 
Flora A. Duffy, amd Kate D. Fee, wife of D. E. Fee, deceased, for and in 
considération of the sum of $3,937.51, conveyed to Marie A. Flournoy ail of 
the lând in controversy, exçept seven-sixteenths, whIch seven-sixteenths be- 
longed to the minor heirs of D. B. Fee, which deed wa^ dUly flled for record 
March 7, 1890. On the 7th day of May, 1890, Katie D. Fee, as guardian of 
the aforesaid minor children of D. B. Fee, conveyed the interest of said 
minors, to wit, seven-sixteenths in the property in controversy, to Mrs. Marie 
A. Flournoy, and, by admission in the record, it appears that Katie D. Fee 
had duly quallfied as guardian of her said children, and that, by virtue of the 
orders and decrees of the county court of Dallas county, Tex., she had full 
authority, as guardian, to convey the Interest of said minors in the property 
in controversy, and that her conveyance thereof to Mrs. Marie A. Flournoy 
was duly approved by an order of said county court of Dallas county, Tex. 
On the 15th of May, 1890, Mrs. Marie A. Flournoy, for the recited consid- 
ération of $8,500, sold and conveyed the land in controversy to said O. P. 
Bowser, which deed was dtily recorded on the 20th day of June, 1890. On 
the 29th of May, 1890, the district court of Dallas county, Tex., in the suit 
of Bohm Bros. & Oo. v. Fee Bros. & Co., rendered judgment in favor of the 
plaintiffs, and against Fee Bros. & Co., 0. E. Fee, O. P. S. Fee, and M. h. 
Fee, for the sum of $1,541.47, witli interest thereon from date at the rate 
of 8 per cent-, and ail costs of suit; and, in the same judgment, the court, 
after recitlng the issuance of the attachment in the case, and that the same 
was levjed upon certain lands of défendants described in the retum, "ordered, 
adjudged, and decreed that the said attachment lien, as it existed on the 6th 
day of May, 1887, at 2:10 p. m. o'clock, upon the above-described tract of 
land, be, and the same Is héreby, foreclosed, and that the clerk of the court do 
issue an order of sale, directed to the sherifif or any constable of Dallas coun- 
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ty, Tex., commanding him to sell the above-described tract of land under ex- 
écution." On the 3d day of July, 1890, O. P. Bowser sold and conveyed one 
undlvided half o£ said lot of ground, for the recited considération of $7,500, 
to Franlilin Butler and Byron Truell, whlch deed was flled for record on the 
20tli day of Oetober, 1890. On the 4th day of October, 1890, an order of sale 
was issued ont of the district court of Dallas county on the judgment fore- 
closing the attachment lien. It was exeented on the same day, by levying 
upon the property specifled in the order, and thereafter, after due advertise- 
ment, the property in controversy was struck off and sold to Samuel Fleisch- 
maa, plaintiff herein, to whom, on the 9th day of December, 1890, the sheriff 
executed proper conveyance. It thus appears that both the plaintiffs in error 
and the défendants in error trace their tiUe to G. B. Fee, and that, with the 
exception of the conveyance from O. E. Fee to D. E. Fee, ail the conveyances 
were executed pendente lite. Other conveyances and matters were shown 
on the trial, which it is not necessary to refer to, except that plaintiff intro- 
duced évidence tending to show that the deed from C. B. Fee to D. E. Fee, 
dated Febraary 9, 1887, was made for the purpose of hindering, delaying, 
and defrauding the credltors of C. E. Fee. 

On the close of the testlmony, the plaintiff requested the trial Judge to in- 
struct the jury as foUows: "If you find that, at the time the deed from C. E. 
Fee to D. E. Fee was executed, Bohm Bros. & Oo. were existing creditors of 
0. E. Fee, or the firm of whlch he, the said O. E. Fee, was a member and 
partner, and you further find that the hindrance of creditors formed any part 
of the actual intent of said C. E. Fee in exécution of said deed to D, E. Fee, 
then, it being admitted that said D. E. Fee paid no valuable considération 
for said deed, but, if any considération existed In the transaction, it was 
part payment of a pre-exlstlng debt, you will consider said deed as fraudu- 
lent and void as to plaintiff." "You are instructed that. If you find from the 
testlmony that the deed from C. E. Fee to D. E. Fee was without considéra- 
tion, and you further find that Bohm Bros. & Co. were creditors of C. E. Fee, 
or of the flrm of which C. B. Fee was a partner, at the time said deed was 
executed, then you will find that said deed Is void as to the plaintiff, and did 
not pass any title to D. E. Fee, as against plaintiff." 

The court refused to give either of the foregoing charges, but chargea the 
jury as foUows: 

"In this case, the jury are instructed that the plaintifC's title to the land in 
controversy had its inception on May 6, 1887, by the levy of an attachment, 
In the case of Bohm Bros. & Co. v. Fee Bros. & Co., on ail the right, title, and 
interest of Fee Bros. & Co. to said land. 

"(2) In order for plaintiff to recover in this suit the land sued for, you must 
be satisfled from the évidence that the firm of Fee Bros. & Co. were the real 
and équitable owners thereof at the date of the levy of said attachment, on 
May 6. 1887, and that D. E. Fee, who took the deed to the land sued for 
from C. E. Fee in February, 1887, and O. P. Bowser, who took deed to the 
land sued for from Mrs. M. A. Flournoy on May 15, 1890, were neither of 
them innocent purchasers, for a valuable considération, of said land. To con- 
stitute an innocent purchaser, they must hâve bought In ignorance of the fact 
that the land equltably belonged to Fee Bros. & Co. (if such was the fact), 
and hâve paid a valuable considération for the land. The attachment in 
the case of Bohm Bros. & Co. v. Fee Bros. & Oo., having been levied on May 
6, 1887, on the property now sued for, at a time when the légal title was in 
D. E. Fee, did not operate as construetive notice of the title of said Fee Bros. 
& Co. (if any) to said property to défendants, or those under whom they 
claim. The attachment in said case was levied only on the property of Fee 
Bros. & Co., and was foreclosed as levied, 

"(3) If the jury find from the évidence that the flrm of Fee Bros. & Oo. were 
on the 6th day of May, 1887, the real and équitable owners of the property 
sued for in this case, and that the défendants and D. B. Fee, at the date of 
their respective purchases, were aware of that fact, then you will flnd for 
plaintiff the land in controversy. 

"(4) If, however, you are satisfled from the évidence that the flrm of Fee 
Bros. & Co. were not the équitable owners of the land sued for when it was 
attached May 6, 1887, as aforesaid, then you will find for the défendants. 

"(5) Défendants deraign title under D. E. Fee, in whom the légal title to the 
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lapa jRjCdpibroTersy was when the attaGhrosnt above referred to was levied, 
.fl» May lknl«87v Said Fee was not a party to tbe siMt pf Bohia Bros. & Co. 
V. Pae Sros. & Oo., out.of whicU said attaclupent Issued. If you ûnd under 
the t^timony that he, D. E. Fee, or O. P. Bowser, or the other défendants, 
purcha«e4 0^^ ï*nd from their Immedjate yendor under the bellef that such 
vgndois -^iy^s the légal and; équitable ownerr;thereof, apâ^were Ignorant of the 
equitabfeilitie, (If any) of F;ee Broe. & Goi and of plaintiffl to said land at the 
date of suc}» purchase, and that he had a falr and full considération for said 
land, by .çrediting a pre-existlng Indebtedness, or in money and negotiable 
note, or rnow-y, then you will flnd for O; P. Bowser, if he is thus protected, 
and, if opli then for the other défendants, if they are so protected." 

The plaijiUff duly excepted to the refusais of the judge to charge as re- 
questèd, and also to the diarge as given, particularly the second and flfth 
paragra^hs therepf. 

J. C. Kearly and McCormick &,Spence, for plaintiff in error. 
Cooiptes & Ganp and Hams & Knight, for défendants in error. 

Before FARDEE and McCORMICE; Circuit Judges, and LOCKE, 
District Judge. 

FARÎ^^E, Circuit Judge (after stating th.e facts). There are many 
adjudged cases whicli holâtiiatitise^entialtothevalidity of a levy 
upon an attachaient, and of tke title derived tbrough it, that the 
retum shoùld state the property attached to be the property of 
the defei^dàijt Thèse cases eithef go upon the principle that it 
is the retjyrn of the officer, and not the actual attachment of prop- 
erty belonging to the défendant, which giyes the court jurisdiction 
and eonétitutes the fouûdation pf the subséquent proceedings, or 
upon the gfound that a proceeding by attachment is a statutory 
proceeding in derogatipn of the common law, summary in character 
and harsh in its opération, and therefore to be strictly construed. 
There are àiso many adjudged cases to the effect that the validity 
of the le^ tipon an attachnlent, and pf the title derived through it, 
are unaffected by the failure of the returning officer to state the 
property attached toi>e the property of the défendant. The rea- 
son given forsome of thèse décisions is that the retum is made by 
an officer placed under great responsibility by the law which de- 
fines his ânties, and he pledges to the public, under the solemnity 
of an oath^ Ms integrity and diligence, and consequently every reason- 
able intendïnent mtist be made in favbr of the regularity of his officiai 
acts. 'Theçe are still otïier cases to the effect that, where the sheriff 
returns ai) "attachment levied on certain lands in the possession of 
a person not a party to the writ, it will be intended, in order to sus- 
tain the proceeding, that they were the property of the défendant, 
and levied fin aS such.. It may still further be noticed that in some 
of the adjudged cases a distinction is made between attachments 
which are original, and auxiliary attachments, or those in aid of 
a suit already begun. ,ïn the former, the jurisdiction of the court 
dependinëjippn the val^ijity of the exécution of the writ, presump- 
tions are nôt admissible in favor of a levy or feturn. Wade, At- 
tachm. § 145. 

Eobertso'n t. Kinkhead, 26 Wis. 560, shows a case where the writ 
of attachJûçieiit.in the usual form, commahded the sheriff to attach 
so muchof the lands, etc., of the défendants, William Sturgis and 
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Rowland EUis, late copartners, etc. Upon this writ, the ofScer 
made return tiat, by virtue of the writ, he attached certain lands, 
describing them as the property of Eowland Ellis. The lands at- 
tached were, in fact and in truth, the property of William Sturgis, 
and not the property of Rowland Ellis, and the question presented 
to the suprême court of Wisconsin was whether the mistake of the 
offlcer, in respect of the true ownership of the lands, invalidated 
the attachment, so that it did not become a lien even upon the in- 
terest of Sturgis, the real owner. The court held: 

"That the attachment was suffleient to bind the interest of Sturgis in the 
real estate, notwithstanding the mistake. He was one of the défendants in 
the attachment, and his property was seized by virtue of the process of the 
court against him. And, although the offlcer made a mistake In stating in the 
return that the property belonged to Ellis, yet this should not hâve destroyed 
the effect of the attachment In respect to Stiu-gis. Whatever interest 
he had in the lands was seized upon the writ. And the statement that 
the property was that of Rowland Ellis may be rejected as a mistalie of the 
offlcer, or as being répugnant to the levy and more gênerai description in the 
return, as was doue in iï^iUam v. Stearns, 30 Vt. 444r-45T, and Bacon v. 
Léonard, 4 Pick. 277." 

The suprême court of the United States holds that — 

"The policy of the law does not require courts to scrutinize the proceedings of 
a judicial sale, with a view to defeat them. On the contrary, every rea- 
sonable intendment will bè made in their favor, so as to secure, If it can be 
done consistently with the légal raies, the object they were intended to ac- 
complish." White v. Liming, 93 V. S. 014-523; Cox v. Hart, 145 U. S. 370- 
387, 12Sup. et 962. 

The return of the sheriff to the writ of attachment in the case 
entitled Bohm Bros. & Co. v. Fee Eros. & Co., in the district court 
of Dallas county, Tex., is, "Came to hand May 6th, 1887, at 2:10 p. 
m. Executed the same day at 2:10 p. m., by levying upon ail the 
iight, title, and interest of Fee Bros. & Co. In and to," — describing 
certain lands. The force and effect to be given this return pré- 
sents the main and controlling issue in this case. The trial judge, 
in instructing the jury, proceeded on the theory that the levy of 
the attachment was upon the right, title, and interest of Fee Bros. 
& Oo., and not upon any right, title, or interest that the individual 
Fées, défendants, or any of them, particularly C. E. Fee, had in the 
land attached. The plaintiff in error contends that the return, to 
wit, "Executed by levying upon ail the right, title, and interest of 
Fee Bros. & Co. in and to," etc., is équivalent to, and should be held 
to mean, "executed bv levying upon ail the right, title, and interest 
of C. E. Fee, O. P. S. Fee, M. T. Fee, and George E. Fee, individually 
and colîectively, in and to," etc., and therefore the trial judge erred 
in the ârst and flfth paragraphs of the charge given to the j'uiy. 

In the record and briefs in this case there api)ears to be some 
confusion as to who were the actual parties défendant in the at- 
tachment suit entitled Bohm Bros. & Co. v. Fee Bros. & Co., in the 
district court of Dallas county, Tex. This confusion apparently 
arises from considering the partnership of Fee Bros. & Co. as a dis- 
tinct person, capable of suing and being sued, and as the real de- 
fendant in the case mentioned ; the names of the members of the 
partnership being given as a matter of description, merely, of the 
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party actually sued. lû fact, tàe suit was brought and carried on 
against C. E. Fee, 0. P. S. Fee, M. T- Fee, and Gçorge E. Fee, and 
aB.; that is said or recited in the pétition, affidavit, and attachment 
process in this suit, as to the partnership of Fee Bros. & Co., is 
eitlier descriptive of the a<;tual défendants, or of the cause of action, 
or ia surplusage. The writ of attachment issued in the said case 
cannot be misconstrued as to the actual défendants therein men- 
tioned, It runs: "We çommand you that you attach forthwith so 
much of the property of C. E. Fee, 0. P. S. Fee, M, T. Fee, and 
Greo. E. Fee, composing," etc. The pétition in the case of Bohm 
Bros. & Co. V. Fee Bros. & Co., in the district court of Dallas county, 
and the answer therein filed, as they appear in the record, ^ow 
that the jurisdiction of the court did not dépend upon the attach- 
ment pi*oceedings, or in ahy wise upon the absence or nonresidence 
of the défendants; the grounds for the attachment being that the 
défendants were about to dispose of their property, in whole or in 
part, with intent to def raud their creditors. Considering that the 
jurisdiction of the district court of Dallas county, Tex., was not 
dépendent on the sufficiency of the return in question, and that the 
words "Fee Bros. & Co.," "composing the firm of Fee Bros. & Co.," 
are used in the suit and attachment proceedings as descriptive of 
the actual défendants, taken coUectively, and not in any wise as 
representing a distinct party, and, further, considering the natural 
import and meaning of the words of the return, and the trend of 
the authorities as given above, we are of the opinion that the re- 
turn in question should be taken and construed as meaning that 
the attachment was levied upon ail the right, title, and interest of 
the persons composing the ârm of Fee Bros. & Co., to wit, C. E. Fee, 
0. P. S. Fee, M. T. Fee, and George E. Fee, the défendants in the 
suit. If the attachment was levied upon ail the right, title, and in- 
terest of the individual Fées, composing the firm of Fee Bros. & 
Co., in and to the land in controversy, there can be no doubt that 
the attachment proceedings in the suit attached and impounded 
any title that C. E. Fee had in the land at the date of the levy. As 
we understand the charge of the court, the jury were instructed 
that in the attachment proceedings in the district court of Dallas 
county, under the return in question, only the interest of Fee Bros. 
& Ce, as a distinct entity, apart from the individual members com- 
posing the firm, was attached and impounded, and that any title 
or interest that C. E. Fee individually had in and to the land in 
controversy was not attached. In this we cannot concur, and there- 
fore we are constrained to hold that the flrst, second, and third as- 
signments of error are well taken. 

The f ourth assignment of error is that the court erred in that 
part of the charge to the jury which is as foUows: "The défendants 
deraign title under D. E. Fee, in whom the légal title to the land 
in controversy was when the attachment above referred to was 
levied, on May 6, 1887,"— because the plaintifE attacked said deed 
to D. E. Fee for f raud, and had introduced évidence tending to show 
that said deed was fraudulent and void as to creditors, and the 
question whether or not said deed was effective to convey any title 
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from C. E. Fee to D. E. Fee was a question for the jury. A part 
of tlie seventh assignment of error complains of the refusai of the 
judge to give the follcwing instruction, to wit: 

"You are further instructed that if you find from the testimony that the 
deed from C. E. Fee to D. E. Fee was without considération, and you further 
find that Bohm Bros. & C!o. were creditors of C. E. Fee, or of the firm of 
which 0. E. Fee was a partner, at the time that said deed was executed, then 
you will find that the said deed is void as to plaintiff, and did not pass any 
title to D. E. Fee as against the plaintiff." 

In Thompson v, Baker, 141 U. S. 648, 12 Sup. Ct 89, the suprême 
court held that a conveyance by a debtor in Texas of his real es- 
tate there, made with intent to delay, hinder, or defraud his credit- 
ors, being void as to the latter, under the statutes of that state, a 
judgment sale and transfer of said property, in an action com- 
menced by the levy of an attachment upon it as the property of the 
debtor, made alter the fraudulent sale, should be upheld as against 
a bona flde purchaser from the fraudulent grantee, taking title 
after the levy of the attachment As we hâve concluded that the 
attachment proceedings in the district court of Dallas county at- 
tached and impounded the title of 0. E. Fee in the land in contro- 
versy, and as, on the trial in the court below, the conveyance of C. 
E. Fee to D. E. Fee on May 6, 1887, was attacked as null and void, 
because made to hinder, delay, and defraud creditors, and évidence 
tending to show that the said deed was fraudulent and void was 
adduc^ before the jury, and as aU the défendants acquired title 
pending the attachment proceedings in the district court of Dallas 
county, it foUows that the question as to the fraudulent character 
of the deed from C. E. Fee to D. E. Fee should hâve been submitted 
to the jury, with the particular instruction asked for by the plain- 
tiff, referred to in the second clause of the seventh assignment of 
error. 

The other questions raised by the assignments of error do not ap- 
pear to be insisted upon, and need not be considered. The judg- 
ment of the circuit court is reversed, and the cause is remanded, 
with instructions to grant a new trial. 



DTTVAL et al. v. PtTLLMAN PAIiACBÎ-CAR CO.' 

(Cù-cuit Court of Àppeals, Flfth Circuit May 29. 1894.) 

No. 180. 

1. Caeîhbrs — Palace- Cab Companies — Liabilities to Passengbrs. 

Plaintlffs, having ticliets for passage over a ralh-oad, purchased from a 
palace-car company a ticket for the drawing-room of one of its cars, part 
of a railroad" train golng to their destination. Before arriving there the 
train was tumed bacli by the railroad officiais, because of a washout on 
the road, and plaintifCs were ejected from the car by order of the con- 
ductor of the train. By coiftract between the palace-car company and 
the railroad company, the drawlng-room car was operated and controUed 
by the railroad company. Beld, that plaintlffs could not recover damages 
from the palace-car company as for breach of a contract to convey them to 
their destination, that company not being a common carrier of passengers 
for hlre, and having made no contract to carry; its obligation being only 

* Behearing pendingt 
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J to accommodate them,\yith the drawlng-room ia its car so long as the car- 
rier wbuld convey it. 

2. SÂMB— EVIDBNCB. 

In an action for such damages, évidence as to the relations existing be- 
tween défendant and tùe rallroad company respectlng the car, and that 
the ralU-oad officiais ordered It to be turned back and plalntîffis to be put 
ont, was admissible, as It dld not vary the written contract between plain- 
tlffs and défendant 

In Errer to the Circuit Court of tte United States for the Western 
District of Texas. 

Thèse were two actions, one by Laura P. Durai, the other by 
Mary D'Maddox and her husband, against the Pullman Palace-Car 
Company, brought in a court of the state of Texas, and removed there- 
from by défendant to the circuit court of the United States, and there 
Consolidated. At the trial the court instructed the jury to flnd for 
défendant. Jndgment , for défendant was entered on the verdict. 
Plaintiffa brought error. 

West & Oochran and John W. Maddox (Eobert G. West, of counsel), 
for plaintiffls in error. 
Percy IïobeJrt:s, for défendant in error. 

Befoi-e' PÀilDEE, Circuit Judge, and TOULMESf, District Judge. 

TP^]pi|î:iN, District JWge. Laur^ P. Duyaland Mary D. Mad- 
dox, joifiiçÔ, by her hùs^and, John W. Maddox, brought their sepa- 
ratesuits, against the PT^Urnan Palace-Car Company. in the district 
court oî lïafVis countjj,' iÇèx., an4 lippn pétition ôf défendant in 
error tl;e cg-ses were rpmc>ved tb the>United States circuit court for 
the ûftli circuit and western district of Texas, at Austin, where 
they were côhsolidateçliby agreemént; and at the trial, upon a 
peremptory instruction from the court, the jury found for the dé- 
fendant company, and jiidgment was entered accordingly. The two 
cases arose put of the sàme state of faets, which, brîefly stated, are 
as foUows: 

Plaintiff Duval, on September 27, 1891, was in Denver, in a crip- 
pled and helpless condition, unable tb walk, and suflering from 
an accident, and was then 75 years of âge. Plaintiff Mary D. 
Maddox was her daughter, and was with her mother on the day 
named, and also had with her alittle daughter just recovering from 
a spell of fever. The parties desired to return to their home, in 
Austin, Tex., but would not attempt the journey unless they could 
procure the drawing-room of one of defendant's sleeping cars, be- 
cause of their suffering and helpless condition, and so inf ormed 
defendant's agent at Denver, when and from whom they bought 
their ticket. On the day named the plaintifls, together, bought 
a ticket from defendanfs agent at Denver, paying |20 therefor, 
which entitled them tothe exclusive use of the drawing-room of 
def«idant's car Ysadora, then attacbed to a train of the Union 
Pacific Railway Company en route toFt. Worth, Tex., upon which 
train plaintiffs had purchased and held first-class tickets, entitling 
them to transportation by the railiîbad company from Denver, 
Colo., to Ft. Worth, Tex. On the ticket procured from the de- 
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fendant's agent were the following wor^s: "Good for thîs date 
and car only wlien accompanied by flrst-class railroad ticket from 
Denver to Ft. Worth in the drawing-room of thç car Ysadora," — 
which ticket was sHamped on the back with the date of September 
27, 1891. The plaintiffs entered and were given possession of the 
drawing-room of said car by the defendant's conductor and porter 
in charge, and rode therein to Texline, when, at about 12 o'clock 
on the night of September 27th, they were required by defendant's 
said conductor and porter to get up and dress, and leave the said 
car, and flnd accommodation at a small hôtel in Texline, — a 
small station in a sparsely-settled région of country. At this hô- 
tel they were unable to get a comfortable bed or food, and were 
unable to sleep during the night or the day foUowing, during which 
time plaintiff Duval suitered much pain from her injuries. It was 
shown that the train was tumed back at Texline by command of 
the Union Paciflc Railroad ofïicials, because of a washout at the 
Canadian river, about 100 miles further down the road, and that, 
in turning plaintiffs out of the drawing room, defendant's con- 
ductor and porter were acting under orders from the train con- 
ductor. On the night foUowing, at about 12 o'clock, the next train 
from Denver arrived, and the passengers of the previous train 
were permitted to get on board; and as plaintiffs held a transfer 
check issued to them by defendant's conductor in charge of the car 
Ysadora, showing their right to complète their Journey in the draw- 
ing-room of the defendant's car attached to the next train, they 
applied to defendant's conductor in charge of the car attached, 
and were told by him that his car had no drawing-room, and that he 
had but ope berth unoccupied, which was an upper berth. In this 
car there was the gentlemen's smoking-room, with accommodations 
for a bed for one, and a, comfortable double seat, unoccupied, save 
by the conductor and porter. This compartment was not tendered 
plaintiffs after notice to the conductor of their condition and claim, 
and they were compelled to enter the ordinary day coaches of the 
train, and ride therein from 12 o'clock of the night of September 
28th until they reached the Canadian river, at 7 o'clock next morn- 
ing. The défendant proved that in carrying on its business it had 
no motive power to haul its cars, but made contracts with the rail- 
road companies, by which it attached its cars to the raUroad trains, 
and having read in évidence the written contract between it and 
the différent railroad companies owning the Une of road extend- 
ing from Denver via Texline to Ft. Worth, under and by virtue 
of which its cars were attached to the Union Paciflc .trains en route 
from Denver to Ft. Worth, proved that the defendant's sleeping 
or drawing-room car Ysadora was attached to the train of the 
said Union Paciflc Eailroad Company en route from Denver to Ft 
Worth on the 27th of September, 1891, and that the car was tumed 
back from Texline by order of the railroad ofScers, given to ihe 
train conductor, and by him to the conductor of the sleeping car. 
The défendant also proved by its district superintendent that under 
its contracl; with the railroad companies the latter controUed the 
defendant's cars, and its agents and servants in charge of them, 
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and that tlle raiiroad coûipatiiea decidèd and directed how many 
and what sleeping cars should be attached to their trains. 

This suit claims damages for a breach. of contract. The com- 
jdaiot avers tliat tlie défendant was engagea 'in the business of 
carryiïig passengers, as a common carrier for hire, by means of 
raiiroad cars running betw«ten the cities of Denver, in the state of 
Colorado, and Ft Worth, in the state of Texas; that the plaintiffs, 
on the 27tti of September, 1891, engaged passage and purchased 
tickets over the line of râilway traversed by defendant's cars, from 
Denver to Ft Worth; that défendant entered into a contract to 
convey them over said line of road comfortably and securely. That 
défendant» in violation of its contract with plaintiffs, and in viola- 
tion of their rights and privilèges in the premises, refused to conVey 
them beyond the town of Texline on said line of raiiroad between 
Denver and Ft Worth, and did so under such circumstances as to 
entitle the plaintiffs not only to actual, but exemplary, damages. 
The proof shows that plaintiffs did not make any contract with the 
défendant to convey them from Denver to Ft. Worth, and it shows 
that the défendant was not engaged in the business of carrying 
passengers, as a common carrier for hire, between said cities. But 
it shows that plaintiffs, on the day named, purchased and held 
first-class tickets entitling them to transportation by the Union 
Pacific Raiiroad Company from Denver, Colo., to Ft Worth, Tex., 
and that on the same day they procured from défendant a ticket 
good for that date and car in the drawing-room of defendant's 
car Ysadora, which was a part of the Union Pacifie Eailroad 
train going from Denver to Ft Worth, on which plaintiffs were 
to be transported. It shows that the train was turned back at 
Tçxline, by command of the Union Pacific Eailroad officiais, be- 
cause of a washout further down the road, and that it was under 
the orders of the train conductor that the plaintiffs were turned 
ont of the car Ysadora, andagainst the objection or protest of the 
conductor of the car. The proof also shows that the defendant's 
said drawing-room or sleeping car was opei-ated by, and was under 
the direction and control of, the Union Pacific Eailroad Company. 
The plaintiffs objected to the évidence, introduced to show that the 
defendant's drawing-room or sleeping cars used by the said 
raUroad company were operated and controUed by the raiiroad 
Company, and subject exclusively to its direction, and that 
this particular car was so aperated and controUed, and also ob- 
jected to the évidence that the raiiroad oflflcials ordered the said 
car to be turned back, and the plaintiffs to be put out, at Texline. 
The trial court overruled plaintiffs' said objections, to which they 
excepted, and now, among other things, assign the same as error. 

As we understand it, the purpose of the évidence objected to was 
t0 show the character and extent of the control of the movements 
and management of the defendant's car attached to the Union 
Pacific Eailt-oad train, and operated by the raiiroad company. 
It did not in any way alteror vary the writteû contract in évidence, 
but, in substance and eflect, was that the car Ysadora was con- 
troUed by the raiiroad company, in its opération and movements, 
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under the said contract. In other words, it was to sliow what 
were tlie true relations existing between the défendant and the 
railroad company respecting said car. We do not think the court 
erred in admitting this évidence. 

The only other assignment of error we consider it necessary to 
notice is that presented on the court's peremptory instruction to the 
jury to return a verdict for the défendant. The allégations of the 
complaint were not sustained by the évidence. The défendant com- 
pany is not liable as a carrier. It made no contract to carry. The 
plaintiffs had paid their fare to the railroad company, and were 
provided with flrst-class tickets entitling them to be carried from 
Denver to Ft Worth by it. It was the duty of the railroad com- 
pany to convey them over its Une, and they were being carried by it. 
The defendant's sleeping car constituted a part of the carrier's 
train. The plaintiffs secured the privilège of riding in this car by 
paying an additional sum to the défendant. The obligation of the 
défendant, under its contract with the plaintiffs, was to accommo- 
date them with the drawing-room in its car, constituting a part of 
the carrier's train, as long as the carrier would convey it. If the 
carrier refused to convey it beyond Texline, and tumed the car 
back to Denver, thèse were not the acts of the défendant company, 
and they would form no basis for the complaint against it in this 
suit. Eailroad Co. v. Eoy, 102 U. S. 451. 

Our opinion is that there was no error in the instruction given, 
and therefore none in the refusai to charge the jury as requested by 
the plaintiffs. Judgment is afSrmed. 



OAKES et al. v. GURNBY. 
(Circuit Court, D. Massachusetts. May 29, 1894.) 
No. 2,866. 

Patents pou Inventions— Infrinoembnt—Carriagb — Top Forms. 

The Oakes patent, No. 378,457, for adjustable forma for setting and 
building carriage tops, claimed a form consisting of movable bases longi- 
tudinally adjustable on parallel sliding bars, and secured thereto by bolts 
passing through slots in the free ends of said bars, upwardly projecting 
standards, secured to said bases, and connected at their upper ends by 
Connecting bars having angularly dlsposed grooves on their outer faces, 
and means for securing the carriage top rails to the base of the form. 
Beld that, as this was the first form on which a carriage top could be con- 
structed complète, and removed therefrom ready to be attached to the 
carriage body, the patent covers ail devices attaining the same resuit in 
a substantially similar way; and hence this claim is infrlnged by the 
device described In the Quimby patent. No. 458,252, though in the latter 
the size of the machine is adjusted by différent means, the grooves are 
on the inner faces of the Connecting bars, and the carriage top sockets 
are secured to the form directly, Instead of by means of the carriage rail, 
as in the Oakes patent. 

Same. 

The same patent also claimed a combination of adjustable Connecting 
bars and adjustable blocks, permlttlng adjustment of the form to receive 
différent sorts of carriage top sockets, by changing the upper points of 
support; this being done as a conséquence of supporting the sockets 
through tte intermediary of the carriage top ralL Held, that this claim 
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, ,^,ïso,l8 Infringed bythefQijlmby patent, No. 458,252,, in which, the car- 

' TÎ'agè'top rail belig a|)a;nâ!6iied as part of the supporttng device, the nëc- 

' essary adjustmeilt i^ sècured by moVing both thé uppér and lower point» 

ïof supporti although Ihe èbnnectlng imrs are fiXèd, tHe blocks belng ad- 

justable. > , 

TMs was a suit by JûiSsôn E. Oakes and others against James W.. 
GuTiléy for inf ringénieiit' àî a patent 

Wjjiam H. Cliffora, for 
*^àniï!S( E. Maynadier, for défendant. . 

GARPENTER, District Jùdge. TMs is a bill to restrain an al- 
légea înÉringement of thfe ÛHt and third daimS Of letters patent 'No. 
378,457y'îétied Februaiy 28, 1888, tp Cummins 0. Oakes, for ad- 
justàbie fOnns of setting .and building carnage tops. The claim» 
allegëd to bè inf ringed ftrèas foUows : 

(1) Ah'âd^stkble fdrm tôt setting' and building carrlage tops, consistlng 
ofthèmoriable' bases longilMlnally aîdjustable on pM-allel slidlng bars, and' 
secured tlp;^rp,tp by bolts passhig through slots in the free ends of said bars, 
upwardly pr(^jeçting standairâs secured to said bases and connected at their 
upper ends, by Connecting bars having àtignlarly disposed grooves on their 
outeriaceéi^d mëans for sefeUrlng the carrlage top rails to the base of the 
form, silbstsatially as showm and described. ; 

(3); J'ife adjiistftble connt^ting bars, eachhavlng a longitudinal slot running 
througji Ite center, find flô^'ustable blocks provlded with a transverse groove 
across thè oùter face of eam' torrecelvlng tbé carriàge tof» sockets, secured 
to the Connecting bars by bolts tavlng' thuinb nuts' passing through said 
slots,' faatening the'soeketiblodss at anyudeslred angle and distance on the 
barSi snbsjt^nt}a}ljf as showp,;^d for the purpose described, 

The alleged infringing device is sbown and described in letters 
patent No. 458,252, issued August 25, 1891, to Wilmot B. Quimby, 
for machine for trimming carriagè tops. The défense is that the 
respondent does not in^inge.' , 

The device described in the patent is, so far as appears, the flrst 
form or màfcHîïile on wMch a càrriagé top cbuld be constructed sub- 
stantially in every part, and remored therefrom ready to be attached 
to the body of the carriagè. The patent must therefore be held to 
«OTBer ail déviées which hâve the new function,-T-that is, ail devices 
whiçh re&ch the same result in a substantially similar way. 

The réspojù.d€int àrgiies ,tfiat the first çlaim is, by the terms of the 
patent, limited as follows: 

, Flrst. The bases must beseèured each to the bar of the other, after tfaey 
are adjustéd totlife proper distance apart, "by bolts passing through slots in 
the free ends of said bars," or by some! équivalent or knovra substitute. 
There la nothlng at ail resembling tliis in defendant's machine; for, even 
if the clutches, a'; of one base, B, of defendant's machine, be taken as the 
équivalent of bar, P, P, or bar,: Q, of the flrst claim, It is certain that neither 
base of defendant's: machiné is ever secured in any way to the bar of the 
other base. i 

Second. The angularly disposed grooves must be on the "outer faces" of the 
cbnnecting barsi !of the flrst iclalm; but thej^ are on the Inner faces of thèse 
bars in defendant's machine. 

Third. "Means for securing the carriagè top rails" are essential in the flrst 
claim; but th'erieKls nothlng at' ail reaerabllng any thing of the sort in defend- 
ant's machine, -"^ '■■!:! :; . ^. ■:'!' ,:r ... ;,ir; • 

On thispc»îftt,I,o1^séi*Ve thHV^s^i me— First. The adjust- 

ment of the fizé i)ï thé n^aichine, by causing the end f rames to be 
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nearer or further apart, is the same in both devices, and is accom- 
plished by similar and équivalent meana. Tlie process is simple, 
and is the same in both; the means are speciflcally différent, but 
identieal in opération. Secondly. The position of the grooves on the 
outer faces of the Connecting bars does not enter into their function, 
and grooyes on the inner faces are équivalent; the respondent does 
not even change the machine of the patent, — ^he simply reverses it. 
Thirdly. The carriage rail is secured in the patent solely in order to 
hold in place the carriage top sockets, which are attached to the 
rail in the device shown in the patent. In function, therefore, the 
rail is only an extension of the securiug device of the patent. The 
means "for securiug the carriage top rails" are really means for 
securing the carriage top sockets. 

The interprétation for which the respondent contends, as to the 
third claim, is stated by Mm as f ollows : 

The third claim of complainant's patent is for a combinatlon of two élé- 
ments: (1) Adjustable Connecting bars; (2) adjustable blocks. The defend- 
ant's machine contains no adjustable Connecting bar, but flxed Connecting 
bars. The defendant's machine does contain adjustable blocks. It is clear, 
upon gênerai prineiples, that the word "adjustable," as used in the first Une 
of the third claim of the patent in suit, means that the bar itself is adjust- 
able or movable in relation to other parts, for the tact that other part^ are 
adjustable upon the bar would not make the bar itself adjustable. * ' * * 
The same principle of law and the same authority relied upon in discussing 
the flrst claim is therefore applicable to the third. Fnrthermore, the claim 
is void for lack of invention. Adjùstment by means of a slot and screw 
boit in the slot is old,— and such adjùstment must be In the direction of the 
slot; and the court will take judiciar notice of this. The double adjùstment 
of lie blocks is simply the use of well-known devices common in ail work- 
shops and famillar to ail mechanics. The adjùstment of the Connecting bars 
Is essential In complainant's machine solely because he uses the carriage 
top rail. But such adjùstment is not désirable, and defendant's plan is far 
better; namely, to adjust the clamping block, a", towards and from the bars, 
instead of adjiisting both ends of each bar towards and from the carriage 
top rails, as in complainant's machine. 

This statement appears to me to furnish its own answer. The 
function of the combination, set ont in the third claim, is the adjust- 
ing of the form so as to receive différent sorts of carriage top sockets. 
This is effected in both devices by changing the relative situation 
of the points of attachment or support. The patentée changes the 
position of the upper points of support, and this he does as a consé- 
quence of the particular form of his machine, wherein the sockets 
are supported through the intermediary of the carriage top rail. 
The respondent, having abandoned the carriage top rail as part of 
the supporting device, is free to bring about the same change of 
relative position by moving both the upper and lower points of sup- 
port This seems to me to be, in substance, identieal with the de- 
vice of the patent 

There will be a decree in accordance with the prayer of the bill, 
and based on the flrst and third claims of the patent 
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MARTIN & HILIi PASH-CARRIBR CO. V. MARTIN. 

(Circuit Court, D. Massachusetts. May 28, 1894.) 

No. 2,64t 

1. FATBNTS— ASSIGNMENT — JlSTOPPÏiL, 

The assigner of a pateiit is nôt estopped by his assignment from Umlting 
its scope by refererice td the prier state of the art; hor is he se estopped 
by haVing marlied on articles made by him fer thé market the dates of 
the patent, and of ail patents controlled by him for such devices, even if 
such maj-king amountsto a représentation that the articles are covered 
by ail the patents. 

2. Samb— Limitation bt Psipp State of Aet— Infringement. 

The Martin patent, No^ 255,525, claiming, in an automatic cash-box 
System, the track, endless cord, cash box, and appliances described for 
attacbing and automatically detachlûg said box, and a suitable motor, 
when construed with référence to prior; structures, particularly that de- 
scribed in the English patent No. 377 ot 1878, to Wirth, does not cover ail 
machines havlng a box carried on a track, an endless cord operated by 
a motor, and devices for attaching and automatically detaching the box, 
but côvers only the comblnation of track, car, cord, and motor, and the 
d€;Vice for attachlng and automatically d,etaching the car, and Is there- 
rôrè not infrlnged by the apparatus deSCTibed in the Martin patent No. 
309,150, which has a «Jl^erent devic©, for maldnç the attachment and 
automatic detachment 

Tjbis was a suit by thé Martin & Hill Cash-Carrier Company 
against Joseph 0. Martin for inf ringranent of a paient. 

M. B. Philipp, E. C. Gilinan, and J. S. Eusk, for complainant. 
Fîsfe, Eichardson & Storrow and Herbert L. Harding, for défendant. 

OARPENTER, District Judge. fhis is a bill in equity to re- 
straîn œn àlleged inf ringement of the flrst claim of letters patent 
No. '255,525, issued March 28,. 1882. to the respondent, Joseph C. 
Martin, for automatic cash-box sysiem. The respondent has as- 
signed the patent to the complainant, and is thus estopped to 
deny tiie Validity of the patent. Thé complainant hère contends 
that he is also estopped from limiting the sçope of the patent by 
référence to the prior state of the àJt. I shall not discuss this 
questipii , f lirther than to sây that'T çannot agfee with the argu- 
ment of the complainant, because it seems to me that the repre- 
serQtatîoi.implied by the liw in a sale is only a représentation that 
the thing sold is an existing and valid right as the letters purport 
to grant, and that the nature and estent of the thing granted may 
be ascertained by référence to exiisting structures which are pre- 
sumed tq, bè equally weU known to both parties, and so to hâve 
entered equally into the considération of both, as they looked at 
the subjéct-matter of their contract, and estimated its value for 
purposes of sale and pjircbase respeçtively. 

The complainant âlso argues that the respondent is estopped 
from citing the prior state of the art; beCause, on apparatus made 
by him or under his direction for the market, he has caused to 
be marked the date of the patent hère in suit, such apparatus 
differing from that shown in the patent in particulars of the same 
sort and rank of importance as those in which the alleged infrin- 
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ging device différa from the device shown in the drawings and 
spécification of tlie patent. To this argument the sufiicient an- 
swer seems to me to be that he marked on the apparatns the dates 
also of seyeral subséquent patents issued to him for improvements, 
and in fact of ail the patents whieh he controlled on devices of 
this sort. I do not think that this proceeding amounts to a repré- 
sentation that the apparatus on whîch the marks are put would 
be, if made by an unauthorized person, an infringement on ail the 
patents so indicated, still less on ail the claims of ail those pat- 
ents, but only to a représentation that such an apparatus might 
be an infringement on some part of any or ail such patents. The 
dates are put on to protect against any possible claim that the 
patented article had been sold unmarked, and not to set up a 
claim as to the extent of the protection afforded by the patents; 
and, even if it were otherwise, the assertion that ail the claims 
of ail the patents cover the device so marked could be taken to 
be nothing more than a statement of the opinion that, on the 
facts known to the world, the claims must as a matter of law be 
so construed. I take it to be still the rule, in gênerai, that a repré- 
sentation incorrect in point of law may not be the basis of an estop- 
pel. 

The défense is put on the ground that the respondent does not 
infringe — First, if the patent be read without référence to the 
State of the art; and, secondly and more especially, if it be properly 
construed by référence to pre-existing structures and descriptions. 
On the flrst point, I am not clear, and therefore do not announce 
any conclusion. It is difScult to say what would be the construc- 
tion put on the patent by one who is ignorant of the facts dis- 
closed by the history of the art of constructing cash carriers. 

The claim under which the bill is drawn is as follows: 

(1) In an automatic casb-box System, the track, b, the endless cord, o, the 
cash box, v, and appliances, substantially as described, for attaching said 
box to sald endless cord, and for automatically detaching said box therefrom, 
and a suitable motor to give a motion to said cord, ail combined and operat- 
ing substantially as set forth. 

The complainant argues that this claim covers ail machines 
which hâve a box carried on a track, an endless cord operated by 
a motor, a device fur attaching the box to the cord, and a device 
for automatically detaching the same. In this view it is undoubt- 
edly infringed by the device used by the respondent, which is that 
represented in letters patent No. 399,150, issued March 5, 1889, 
to the respondent. The box, the track, the cord, and the motor 
are the same. The attachment in the patent in suit is made by 
lifting the spring cover by hand, and in the respondent's device 
by turning the rock shaft by hand, or by pushing the box forward 
by hand, so that the rock shaft will be engaged with a cam, and so 
be turned as before; and the automatic detachment is effected 
in the patent by two curved guides, between which the cord-clamp 
lever and the thumb pièce run, and are thus made to approach 
each other, and in the respondent's device by a cam which engages 
the end of the rock shaft. 
v.62F.no.4— 18 
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îi! Bufo.wlien the prier stifuctuteB are examinei, it seems to me 
tbat tlfeiclaim cannot beconstrued so broadly as is above indicated. 
Not to: refer paxticulariy to otber earlier devices which seem to 

, metOi thjpow much. light on the question, I speak only of one ref- 
erencej conceming whieh tbe parties were fully heard at the argu- 
ment. The English patent to Frank Wirth, 1878, 29th January, 
No. 371?^ seems to me elearly to anticipate this claim if it be con- 
strued so broadly as the complainant desires. There is the track, 
the car or: bpx, the endleas cord and motor, the means for attach- 
ing, by hand, the car to the moving cord, and the device — as in 
the other cases, a cam or wedge — for automatically detaching the 
car from the cord. The différences are as follows: In the flrst place, 
the car is suspended below the track, and not carried above the 
tyack; as- in the patent. But in both cases it is carried and sup- 
ported by the track. The load is not readily removed from the 
car ofrWirth, except byiitipping the car, or by a gâte in the bot- 
tom or sides; and the eat is not easily carried up an inclined track, 
because the car might byits weight raise one carrying wheel from 
the track,iand so disoilgailize the mechanism. To adapt the Wirth 
mechaniSïû to the: nuSdtifled function thiis siiggested would not, 
as it seems to me, require the formation of a new System or class 
or subcjass Of apparatiis. ' It calls only for an apparatus containing 
the Wirth principle âiid performing the Wirth function with cer- 
tain added functiôns, which perhaps themselves may be the basis 
of a Talid daim for; an invention. To illustrate this, if it were 
desiredfcto obtain thosel résulta which can be reached only with 
the car above the track^ 'there must bè added another track, ôr, 
what isithe same thing^ the track must be widened, and à slot 
made in the middle fort the grip apparatus, and the grip apparatus 
must be reversed in position so à8 to reach the cord below. Thèse 
are, I think, i only conseguential changes, made necessary by and 
invoived in-me removal of the car from a position below to a posi- 
tion above the track. To look at the question in the other aspect, 
it seems to me that, if the complainant's construction be allpwed, 
he who should construct an apparatus after the drawings of Wirth 
could not leacapethe «hatge of infringement by showing that his 
car is suspeUded below rather than placed on the track. 

The second 'différence between the patent in suit and the pat- 
ent to Wirth is in the attaching and detachiïig mechanism. In 
neither is the attaching mechanism strictly âutomatic. In the 
patent the detaching mechanism stops the car at the point where 
the grip isîdetached, and, being removed by hand, the car is again 
attached, and proceeds on a new joumey. In the Wirth device 
the car praeeeds by inertia after it is detached, and the detach- 
ing device performs no further function. In this particular, the 
apparatus of; the respondent follows the Wirth device, rather than 
the device of the patent. 

I think tij^i patent must be construéd to cover the combination 
of trackj car, cord, and motor, and a device for attaching and 
automatiçaUydetaching the car. I make, therefore, four éléments, — 
the first two being simple éléments, the third having one subsidiary 



SAMPSON V. DONALDSON. 276 

élément, and the fourth being a compound élément. The device 
of the respondent, as I read the patent, does not côntain the fonrth 
élément, and so does not infringe. The bill must therefore be dis- 
missed, with costs. 



SAMPSON V. DONALDSON et al, 

(Circuit Court, D. Minnesota, Fourtli Division. June 13, 1894.) 

Patents— Limitation by Prior Statb of Art— Valve-Resbating Tools. 

In the Wright patent, No. 400,989, for an improvement in valve-seat 
dressing tools, claim 1, for tlie combination, wltli a revoluble sliaft, of a 
file connected to Its lower end, of a size to cover at one time only part of 
the sui-face to be dressed, whereby the flle is rendered self-ciearing, must 
be limlted, in view of the prior state of the art, to the oblong form of cut- 
tei" or file shown and descriljed, although the description covers a cutter 
of any form having a brôken periphery, and states that the material point 
is that the file surfaces be not continuons; and hence tlie claim is not 
infringed by machines made under the Morse patents, Nos. 429,939 and 
456,704, having cutters or files of différent design. 

This was a suit by Sampson against Donaldson and others for 
inf ringement of a patent. 

P. H. Gunckel, for complainant. 

Paul & Hawley (A. C. Paul, of counsel), for défendants. 

NELSOîf, District Judge. Suit is brought against the défend- 
ants for an alleged inf ringement of letters patent No. 400,989, 
granted upon the application of Pliny J. Wright, dated April 9, 
1889. It is admitted that the title of complainant is as alleged in 
the bill, and also that the défendants' machine is the Morse valve- 
reseating machine, manufactured by the Leavitt Machine, Company, 
of Orange, Mass., under patents issued to Charles L. Morse, Na 
429,939, dated June 10, 1890, and No. 456,704, dated July 28, 1891. 
The défenses relied upon are invalidity of patent, want of novelty, 
and noninfringement, 

The inTention relates to devices adapted to be used in a suit- 
able machine for leveling and retruing the seats of steam and 
other valves without removing the valve bodies from their posi- 
tions, and in the spécification it is stated : 

"My Invention relates to valve-seat dressing tools, and is in the nature of 
an improvement on the construction shown in the patent granted to myself 
and Samuel Rust of date May 29, 1883, under No. 278,478. In my former 
patent I used a disli-shaped cutter on the end of a revoluble tool shaft, and 
a guide below the tool, adapted to fit the opening in the valve seat for the 
purpose of centering the cutter. In practice, however, I found that this 
construction was imperfect I found that the guide In the valve-seat open- 
ing could not be relied on to hold the tool shaft at rigbt angles to the valve 
seat, and therefore a true surface could not be produced. I found that the 
disli cutter woUld not clear itself of the fliings. I also found it impracticable 
to get sufficient pressure on the tool without tlirowlng it ofC its center. My 
présent Invention was designed to overcome thèse defects, and It consista 
of the construction hereinafter described, and particularly pointed out in the 
clalms. 

"B is a cutter head or bearing disk on the lower end of said shaft, formed 
intégral therewlth. Tlie lower end of the tool stem is provided with a screw- 
threaded hole in the Une pf its axis. F is the cutter, provided with a small 
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central holé, t. I is a beaded retalnlng screw, whose stem passes through the 
hole in the cutter, and engages wlth a screw-threaded hole In the stem of the 
tool shaft, thus removably securing the cutter head. The cutter, F, is of a 
spécial construction. It is in shape like the frustrum of an oblong pyramid. 
The lower surface, f, has a flle finish, with diagonal grooving, and its in- 
cllned surfaces, f", are aJso files with diagonal grooves. This constltutes a 
flat and a eonical file In one pièce, both of whlch are self-clearing. The 
flat flle face adapts the cutterto dress the horizontal valve-seats and the eon- 
ical flle face to the eonical valve seats. In vlrtue of its oblong shape and the 
diagonal grooving of the flle surfaces It Is self-clearing. It does not clog with 
the flllngs. 

"It w!ll be understood that Instead of making the cutter with both the flat 
and the inclined flle surfaces separate cutteirs may be used for the Iwo classes 
of seats,'-cutters wlth oblong flat file surfaces for dressing flat valve seats, and 
oblong cutters wlth inclined file surfaces for the bail-valve seats. The ma- 
terial point Is that the flle surfaces on the cutter be not continuous. There 
mùst be clearing spaces between them. The cutter may take any form, hav- 
Ing à broken periphery,— as, for example, a stiar or a cross,— but a continuous 
surface wlU not clear Itself." 

It is chargea that the défendants are infringing the flrst claim 
of this patent, which is as follows: 

"In a valve-reseating device, the combination, with a revoluble shaft, of a 
flle cohnécted to the lower end of sald shaft at right angles to Its axis, of a 
size to cover at any one time only a part of the surface to be dressed, whereby 
the flle is rendered self-clearing, substantlally as descrlbed." 

Wright was not the flrst inventer of a valve-reseating tool. Pat- 
ents for devices designed to accomplish this resuit had been pre- 
viously issued. The gênerai character of ail patented tools of this 
class is the same, and thè purpose is to repair valve seats and valve 
disks which hâve become, from long use, worn and "ont of true." 
This controversy does not relate to the machine as a whole, but 
to the cutting tools used in connection with a reyoluble shaft 
employed by both parties, and it is virtually admitted in the spéci- 
fication of the patent that there is no novelty in the combination 
with a reyoluble shaft of a flle connected to the lower end of said 
shaft at right angles to its axis. The novelty of the invention 
would appear to be, as expressed in the claim, that the flle is of a 
size to cover at any one time only a part of the surface to be 
dressed, whereby the flle is rendered self-clearing as' described. 
The spécification describes this flle as follows: 

"The cutter, F, is of a spécial construction. It Is in shape like the frustrum 
of an oblong pyramid. The lower surface, f ', has a flle finish, with diagonal 
grooving, and Its incline surfaces, f ", are aiso files with diagonal grooves. 
This constltutes a flat and ai eonical flle in one pièce, both of whlch are self- 
dearing. : The flat file face adapts the cutter to dress the horizontal valve 
seats and the eonical flle face to the conîcal valve seats. In virtue of Ita 
oblong shapè and the diagonal grooving of the flle surfaces, It is self -clearing. 
It does npt clog with the flllngs." 

The npVel features of thèse cutting tools, and their advantages 
over the previous patent and the prior art, are claimed by counsel 
for complainant to be: (1) That they may be made with little ex- 
peûse, froin bars of steel; (2) that they may be entèred into the 
cap openings of valyes (by tilting them), where disk-shaped cut- 
ters of like cutting capacity could not enter; (3) that they hâve the 
capability ©f beîng self-clearing; (4) that they are easily operated 
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by hand power for truing valTe seats. The only feature of novelty 
or the claim of novel result set forth in the spécification of the flrst 
claim of the patent is that the file described in the invention is 
self-clearing. The complainant's expert Dayton, in his testimony, 
after stating that the cutter referred to in the flrst claim is adapted 
to work accurately and satisfactorUy with the revoluble shaft of 
reseating machines of the gênerai character shown in the patent, 
says : 

"ïhe cutter so formed is also adapted to clear itself of the cuttings. Thls 
is a matter of the utmost importance, » * • and thls characteristic ad- 
vantage is especially mentioned in the claim quoted and sued on." 

The invention vras designed to overcome the defects in the opéra- 
tion of the cutter used in patent No. 278,478, and the construc- 
tion of the cutter was suggested in the spécification, and particu- 
larly pointed out in the claim. It was old in various kinds of 
dressing devices to provide cutters, used in connection with revolu- 
ble shafts of a size to cover at any one time only a part of the sur- 
face to be dressed, whereby the cutter was rendered self-clearing. 
This is clearly shown in some of the patents offered in évidence 
by the défendants. The patentée, however, in his description . of 
the cutter, states: 

"It will be understood that, instead of making the cutter with both the 
flat and the Inclined file surfaces, separate cutters may be used for the two 
classes of seats.— cutters with oblong flat flle surfaces for dressing flat valve 
seats, and oblong cutters with inclined flle surfaces for the bail-valve seats. 
The material point is that the file surfaces on the cutter be not continuous. 
There must be clearing spaces between them. The cutter may take any 
form having a broken periphery,— as, for example, a star or a cross,— but a 
continuous surface will not clear itself." 

The complainant's expert, Dayton, while he admits that other 
cutters hâve been provided with clearing spaces, says that none 
hâve been provided with clearing spaces by giving them the oblong 
form shown and described in the patent in suit He also says 
that in his opinion "claim No. 1 should be restricted to the form 
of the cutter shown in the drawings, or, in other words, to the 
oblong form thereof as distinguished from star or cross shaped, 
which are referred to in the spécification as possible forms of 
the invention," and it is this form he thinks which constitutes the 
novelty of the invention; so that, according to his opinion, the 
peculiar shape of the cutter, which, being oblong, covers at one 
time only a part of the surface to be dressed, and gives clearing 
spaces, is the spécial novelty claimed, and makes this device a 
substantial advance over the prior art. The patentée states that 
in making the cutter "the material point is that the file surfaces 
on the cutter be not continuous," and he confines his invention 
only to a cutter of any form having a broken periphery. There is 
no such limitation in the form of the cutter as given by the expert 
Dayton, and, in my opinion, if the first claim of the patent can be 
sustained, it must be limited, in view of the state of the art, to a 
combination with a revoluble shaft of cutters or files of a design 
not used by the défendants. There is no infringement, and the 
bill of complainants is dismissed, with costs. 
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WINCHESTER REPE4TING ARMS CO. y, AMERICAN BUCKLE & OART- 

, RIDGBCO. 
(Circuit Ooittt, D. Oonnectlciit June 28, 1894.) 

Nos. iÇTG-eTS. 

1. Patbjsts,— Action for Ikîfbingbmknt— AeeoTJNTiNG for Profits. • 

Défendant sold certain patents, and agreed to build, deliver, and place 
two sets of the patented machinery in proper position, ready for worklng, 
at tbe;felCtory of the purcliaser, vfho àgrëed to pay $10,000 for the patents 
and' ^lliOOO forthe machinery; the contract being single, although evi- 
denced by 'two wrltteii agreements. The machinery infrlnged patents 
owned by complainants. . Ueld, that on an accounting of profits in an ac- 
tiva* for the infrlngem.ent, even though $10,000 wàs à very. high priée for 
thé patents, no deflnitoifart tha'eoiC cotild be added to the profits on the 
iMiildiniiDart of the contract, as the agi^eement to build and place In run- 
nlng-Orâerpresumptlvely Inçluded the right to use. 

3. SAlfÇ,/' i ;.; ', ,, ■ ,.,; . ,,: : 

' The.ittanufacture of sudh machines was a, single infringement, entirely 
oUtslaé |<tf ànd dcta'chéd fixim defén'dapt's regular business. Held that, 
oh an! aèèounting of profits; the additloÊ to cost of labor and materiaJ of 
26 l-fi ,per cent, for supprintendence and gênerai expenses was excessive. 
It j?as, OToper to allow tb9,usual and reasonable salaries of managing offi- 
cers'navliig concem wltîi the Infriiigirig business, and for the use of tools, 
machinery, power, and other facilities employed, but not for taxes, insm*- 
aniée,! ândi use of real estât© owned by défendant. 

Exceptions toMastep'sEeport. 

TMs Was a suit by tàe Winchester Repeating Anns Company 
agâiriéi;;|fi^ ij^ Compîiny for infringe- 

ment pif j^lçnts. A decree ^ivas rendered for complainant, directing 
an accounting. 54 Fed. 704 Bôtlt parties iiled exceptions to the 
ma^ter'Sj^^port on thep^cçonnting, 

Charles: |t.,Ingersoll^nd Geo. D. Seymonr, for complainant 

HeaspyGii.iîIew'tonj for 'défendant. ' 

SHIPMAN, Circuit Judgei The questions solely arise upon the 
exceptions of the complainant and the défendant to the master's 
report*! >! The substantialifacts which relate to the infringement are 
giyen r in the opinion upon final hearing (54 Ped. 704), exÇept that 
the defteniaufs contract with the Peters Cartridge Company for 
the sale of its patents ahd the manufacture of two complète sets 
of machinesy and tobls for making paper cartridge shells, for 
121,000, iwasi a single oiiey but was evidenced in two separate written 
agreementSjtJjy which: the Peters Company agreed to pay $10,000 
for the patents and $11^000 for the machinery. In retum for this 
111,000 the défendant agreed "to build," deliver, and place the 
machrneryin the proper position, ready for worMng, at the factory 
of the Peters Company in Ohio, and to deliver to it ail the pat- 
terns andjworking drawings of thè machinery for making paper 
shells which the défendant owned. The machinery comprised, in 
addition to the two sets of Wad windérs^ aèsembling machines, and 
primers which infringedtiie Salisbtiryi' patents, 15 auxiliary, un- 
patented machines, and the neeessàry tools. The master found 
that the automatic machines were the desiderata which sold ail 
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the auxiliary machines; that they were made to use with the two 
automatic patented Systems covered by the complainant's patents, 
and were practically worthless without them; and that, if the 
Peters Company could not hâve had thèse patented devices, they 
would not hâve purchased the auxiliary machines. The master 
further found that the complainant was entitled to recover the 
net profits made upon the manufacture of the entire machinery. 
No exceptions were taken to the foregoing findings. The com- 
plainant did not contend that it could recover the profits made 
upon the sale of the patents as well as the profits upon the in- 
fringing machinery, but it contended that the agreeinent to pay 
$11,000 was simply for the building or the manufacture and the 
érection in place of the machinery, and that $10,000 was paid for 
the right to use the infringing machinery, and, therefore, that it 
was entitled to the profits upon the entire $21,000. The master 
reported that the contract was a single one, that |6,350, the cost 
of the patents, should be deducted from this nominal price of 
$10,000, and allowed $3,650, in addition to the profits, above the 
cost of the machinery. The complainant's flrst exception related 
to the déduction of §G,350, and the défendant excepted in its sixth 
exception to the recovery of $3,650 in addition to the profits upon 
the construction of the machinery. 

The histdry of the transaction was, in my opinion, as follows: 
The défendant, in April, 1889, when it was manufacturing paper- 
shell cartridges, solicited an order, or an arrangement of some 
kind, for the purchase of shells, from the Peters Company. In May, 
1889, it was sued by the complainant for the infringement of the 
wad-winding patent, and in the same month it sold to the com- 
plainant aU its machinery, tools, partially made shells, and stock 
of paper, and went out of the business of manufacturing cartridges. 
It owned eight patents, six of which were issued to Amos Dicker- 
man. One had been issued to, and one had been allowed but not 
issued to, William B. Place. Its patented machines were made 
under the supervision of Mr. Place, and it knew that the complain- 
ant claimed that the Place machines infringed one of its patents. 
As the défendant was going out of the cartridge business, and as 
the complainant had refused to buy its patents in the purchase of 
May, 1889, the défendant desired to find some other purchaser, 
and accordingly made overtures by letter of June 14, 1889, to the 
Peters Company to buy them, and also probably oiîered to manu- 
facture for them an entire set of machinery, Tliis letter was not 
in évidence, but knowledge of its contents is derired by inference 
from the reply of the Peters Company. That company was a com- 
petitor of the complainant, but did not own economical and suc- 
cessful automatic machinery. It kindly received and promptly 
embraced the opportunity to purchase patents for this class of 
mechanism, and as it was not a manufacturer of machinery, and 
as the défendant owned patterns and working drawings, and prom- 
ised to make sets of machinery therefrom, it promptly accepted, 
on June 28th, the propositions for patents and sets of machinery. 
The purchase of the patents by the Peters Company was not simply 
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tOrget the right to use two sets of patented machinery. It wanted 
lilie entiïe patented light: to make and use, for the unexpired term 
of the , patients, any Péquired quantity of machinery, and it was 
willing to pay $10,000 to gain this resuit. Presumptively, a con- 
tract by: the owner of a patent to build patented machines, and 
place them in running order, ready for use in a factory, includes 
also the right to use Ûie machines. The testimony does not show 
that this was not the actual contract, and no deflnite part of the 
110,000 can be added to the profit upon the building part of the 
contract, upon the theory that the entire price of the machinery 
and of the right to use it was more than |11,000, or that a part 
of the supposed or theoretical price of the patents was or should 
be added to the $11,000 in order to ascertain the defendant's true 
profit upon the infringement. The défendant probably received a 
very high price for its patents, but this was due to the high an- 
ticipations which the Peters Company had of their value. 

The master found that the actual cost of the whole machinery was 
$7,334.43, to which he added, for gênerai expenses and superin- 
tendepce, 26 1-5 per cent, being $1,921.62, making the total cost 
$9,256.05, and the profit $1,743.95. The complainant excepts to 
the allowance of $1,921.62. 

For the purpose of showing that such a percentage for superin- 
tendence and gênerai expenses was a fair one, the défendant gave 
its estimate of the annual gênerai expenses in its buckle business, 
and from which it inferred that 25 per cent, for this class of ex- 
penses should be added to labor and material in ascertaining- the 
cost of its goods. Thé items consist of officers' salaries, engineer's 
salary, teamsters' salaries, coal, oil, water, and gas, hay, feed, and 
bam expenses, waste, emery, and otlier supplies, Insurance, taxes, 
and an excessive sumi for the use of real estate and machinery. 
In estimating the profits of an infringer's business, where his busi- 
ness consists, in whole or in part, in the manufacture of infringing 
articles, gênerai expenses which the condnct of the business neces- 
sarily requires are to be estimated in the ascertainment of the 
profits. "Such expenses as gênerai clerk hire, rent of store, salary 
of bookkeeper, if any, and the like, concern the entire business, 
and in any estimate of gains and profits are properly apportion- 
able to the several kinds of business done or kinds of goods sold 
when the profits of either are to be separately stated." Hitchcock 
V. Tremaite, 9 Blatchf. 385, Fed. Cas. No. 6,539. In such case, where 
the manufacture of the infringing article constitutes a department 
of the ihfringente business, the expenses of the business are to be 
apportioned according to the amount of sales. Kob. Pat. § 1139. 
This case does not exactly fall within the class of cases of which 
Hitchcock V. Tremaine is an example. The défendant is a buckle 
manufacturer, and, for the purpose of inducing the Peters Com- 
pany to buy its patents, undertook to mâke paper cartridge shell 
machinery. It purchased the bodies of the machines, hired a fore- 
man and six machinists, and set them to work upon its patterns 
and drawii^. The buckle busiiiess was the one upon which the 
oflScers were engaged, and for which they built their factory, bought 
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theîr machînery, and in wMch they occupied themselves, and for 
which they were paid salaries, and an allowance of 26 1-5 par 
cent, for the superintendence and gênerai expenses of this single 
infringement, which was entirely ontside of and detached from 
its regular business, is excessive. While the usual and reasonable 
salaries of such portion of the managing oflQcers as hâve concern 
with the infringing business are to be allowed, the items of taxes, 
Insurance, and use of real estate owned by the infringer are not 
a part of gênerai expenses. It is proper to allow "for the use of 
tools, machinery,. power, and other facilities employed in the manu- 
facture." Manufacturing Co. t. Cowing, 105 U. S. 253. It is im- 
possible to estimate with accuracy, for the defendant's testimony 
is not Tery helpful in this regard, how much ought to be allowed 
for this class of expenses in this case. I hâve concluded, rather 
than refer the question again to the master, to allow 10 per cent., 
which I consider a high estimate, upon the cost of the machines, 
which makes the whole cost |8,067.87, and the proût upon the en- 
tire sets of machinery |2,932.13. In the final decree, interest should 
be allowed upon the sum adjudged to be due as profits from 
November 17, 1893, the day when the master's report was sub- 
mitted. Tilghman v. Proctor, 125 U. S. 136, 8 Sup. Ct. 894. 

The défendant took sundry exceptions to the master's findings 
in regard to the cost of the entire sets of machines, and also to 
his finding of the cost of the patented machines. I am of opinion 
that his findings were correct, except that 10 per cent, for gênerai 
expenses, instead of 26 1-5 per cent., should be added to the par- 
ticular items of cost of labor and material and of expenditures. 
As the questions relate exclusively to profits, and not to damages, 
I hâve not examined the subject of the willfulness of the defend- 
ant's infringement. 

The second exception of the complainant and the sixth excep- 
tion of the défendant are sustained. The residue of the report 
of the master, so far as it relates to pecuniary profits, is confirmed. 



PACIFIC CONTRACTING CO. v. BINGHAM. 

(Circuit Court, N. D. Callfornla. May 28, 1894.) 

PaTBNTS— NOVELTY AND INVENTION— ASPHALT PaVING. 

The Thurber patent, No. 319,125, claiming a process of worklng bltnml- 
nous rock by softening It by application of hot water or steam, and press- 
ing it under heated rollers or other heated irons, although thèse features 
of the process were old, covers a patentable invention, conslsting in the 
immédiate use and compression of the softened material without the expul- 
sion of molsture; ail previous processes having Involved elther rigid ex- 
clusion or evaporation of molsture. Pacific Contracting Co. v. Southern 
Califomla, etc., Co., 48 Fed. 300, foUowed. 

This was a suit by the Pacific Contracting Company against Bing- 
ham for infringement of patents. 

Wheaton, KaUock & Kierce, for complainant. 

Page, EeUs & Wheeler and J. P. Langhome, for défendant. 
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©HiBEET,' Circuit Ju%er;nTMs is a'suit in equity to enjoîn thfe 
inftfingémëïitofletters patent Noi 319,125, issued June 2, 1885, to 
Blce, Steiéèr & Thiirbep, àndietters patent No. 342,852, issued June 
1^ 1S86,| to Austin Walratbi Both patents are for processes in the 
préparation of material f 6p fesplialt payements, and laying and roll- 
ing tïie same. In both the material so to be prepared and laid is 
the nft^Tal bituminous rock ôf California, a substance composed 
of sandstone and bitumeh or asphaltum, commingled in such pro- 
portions dl to require the addition of no other material for pave- 
ment purpioses. 8o far asithis suit is concerned, there is no discern- 
Ible différente in the pîoèesses described in the two patents. The 
aarlier, orj as itîs called, the Thurber, patent is clearly an anticipa- 
tion df the Walrath patent, and it will be unnecessary to make 
further référence to the Mtter, as it Conferred upon the complainant 
no right nétj aeqiiired under the earlier patent. The claim of the 
Thurber pateàit ie as foUoWa: i 

*'Tbé prdèé^s of pceparlng tàèûng and paving material, consisting In the fol- 
io wingstepsiKirst, softenlDig ipnre native àsphaltum by the application of 
hot waterior steam theretoj and, secondly, pressing it under heated roUers 
or pther hçated irons, subStantially as and for the purpose set forth." 

It is admitted that the défendant has laid pavements under the 
processabove described, and that he has infringed the same if the 
patent isheld Taiid. The défenses relied upon are that the patent 
is Tioié fôr want of novelty and invention, that the invention was 
made by ©Ély one of thé three joint patentées, and that the descrip- 
tion of the invention in the spécification is not in such full, clear, 
concise,! and exact tenus as to enable any person skUled in the art 
to use the same. 

It wil bé observed that there are two distinct steps in the process 
as described — First, softening the material by hot water or steam; 
second, roiling it with heatéd irons while still hot and permeated 
v?ith moîâture from the stéam. It is in the immédiate use of the 
materiàl'SOraoftened and moistened that the invention vrhich is in- 
volved in the process is said to consist. The other features of the 
process — the application of the steam and the use of the heated 
rollers — are undoubtedly old. The bituminous sandstone of Cali- 
fornia, which IS the subjeet of this process, is a hard substance when 
quarried, an^j is requjp^d to be madq; ,soft and pliable before it is 
available for pavements. Prier to the expérimenta of Thurber and 
his associâtes with hot' "water and stéàm, it had been the practice 
to soften the rock eitijer rby dry-heating the same in caldrons, or 
by cooking it with the addition of coal tar. The resuit was unsatis- 
factory, as the material wàs either burut in the process, and thereby 
rendered porous and bi^ttle, or, through the addition of the coal 
tar, was left sticky and difflcult tO; haadle. The patentées of the 
Thurber process discovered that the use of hot water or steam di- 
rectly ,applled to the bituminous rock,, and without the addition of 
coal tiàr Ot àny other substance, prdduced a better resuit, left the 
material in condition for immédiate use for paving, and greatly sim- 
plified the préparation of the same. The Thui-ber patent has been 
twice snstained in this court, — in Koék Go. v. Walrath, 41 Fed. 883, 
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and Pacific Contracting Co. v. Southern California, etc., Co., 48 Fed. 
300i In the latter case the same défenses were made that are pre- 
sented in the case now before the court. It was there held that, 
although the idea of the application of hot watér or steam to a 
substance for the purpose of rendering it soft and pliable was un- 
doubtedly old, yet that the idea of such application to bituminous 
rock in the course of préparation for rooflng or paving purposes in- 
Tolved an élément of invention from the fact that it was opposed 
to the generally accepted theory of the treatment of that substance, 
and the universal belief of those engaged in using the same, which 
was that the material must be kept waterproof, and must only be 
heated by dry beat, to the rigid exclusion of moisture, and that the 
présence of water or steam tended to its disintegration and destruc- 
tion. That décision will be d.cisive of this case uniess the évidence 
now offered présents the défenses in a new or différent light. 

The défendant insists that he has furnished new évidence of 
the want of invention in the Thurber patent in the faCt that the 
same procès was described and given to the public in the book of 
E. Dietrich entitled "Die Asphalt Strassen," published in Berlin, 
in Grermany, in the year 1882. Référence was made to the contents 
of that volume in the answer to the bill, and it is now produced in 
évidence. It treats of the construction of asphalt streets and roads. 
On page 23 is described the process of preparing the bituminous 
rock of Lobsann for transportation from the quarry and for use in 
street-making. The Lobsann bituminous rock is described as con- 
sisting of limestone unevenly impregnated with bitumen, with por- 
tions of the limestone wholly unimpregnated. One of the objects 
of the process is the élimination of the unimpregnated rock. This 
is done by placing the crude rock in iron vessels, into which steam 
is forced. The steam causes the rock to faîl to pièces, and the non- 
impregnated portions are thrown ont, while the remainder is ground 
between rollers. The author proceeds to say: 

"But since the material, In conséquence of this steamlng process, Is so 
completely penetrated with moisture (which afterwards It does not lose in the 
immediately following process of crushing and grinding), and since the re- 
moval of this moisture is of great importance as well in the manufacture of 
mastic as in the production of comprossed asphalt, it might perhaps be 
préférable to conduct hot air into the vessel of about lOk) deg. celsiua." 

On page 108 the exclusion of the moisture is further insisted upon : 

"The expulsion of the natural moisture from the asphalt stone is absolutel.v 
necessary, beçause the powder cannot be pressed into a solid body by roller 
or press uniess it be In a perfectly dry condition. Therefore bring up the 
température to the highest degree possible without running any danger of 
drivlng the bitumen out with the water." 

In short, the process described by Dietrich consists in first steam- 
îng the rock, for the double purpose of separating the unimpreg- 
nated portions of the rock from the remainder, and softening the 
latter for grinding, and, second, evaporating the moisture from the 
ground product to render it fit for compression into pavement. Tlie 
Thurber process consists in first softening the rock by steam, and, 
second, in compressing it into pavement whUe still hot, and per- 
.meated with moisture. 
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The question whether ;or not tliere is inYèntion în tlie Thurber 
proces9 is not perceived to be affected by any fact disclosed in tte 
bookof Mr. Dietrich. Jî the process described in that volume bas any 
bearing upon the questions involved in this case, it is rather to em- 
phasize the fact that the Thurber process ran counter to ail the ac- 
cepted ideas of the treatmei^t of bituMinous rock for pavement pur- 
poses, for Dietrich adhères to the view that aU moisturfe must be 
excluded. Through the publication of his volume there was con- 
structively brought to the knowledge of ail the world the fact that 
bituminous rock could be and had beèn softened by the application 
of «team, and that such application was not deemed injurious pro- 
vided the moisture so introduced was expelled before compressing 
and using the material. This was the state of the art prier to the 
invention of Thurber and his associâtes. What they added was the 
idea of the immédiate use and compression of the steam-softened 
material into pavement without the expulsion bf the moisture, or 
perhaps it would be more accurate to say they omitted from the 
Dietrich process a step which Dietrich and ail others considered 
essential, namdy, the evaporation of the moisture which had been 
introduced in the steaming process. Therein is the essence of the 
Thurber invention. It was not the discovery of the fact that bi- 
tuminous rock may be softened by steam. That fact may be pre- 
sumed to hâve been known from time immémorial. It was the dis- 
covery that the présence of the moisture in the substance thus 
treated did not tend to destroy and disintegrate the finished 
product,— the pavement. The complainant is entitled to a decree 
as prayed fOT. 



ZAN et al. v. McKBNZIB. 

(Circuit Court, N. D. Callfomla. May 28, 1894.) 

PATENTS— Estent op Claim— Brooms. 

The Flynn patent, No. 218,251, for an Improvement relating to the man- 
ner of seenrlng caps on wisp brooms conceallng the fastening wire, and 
the construction of the handle, descrlbes the cap as of velvet or simllar 
material, and the handle as a paper tube, covered wlth snch material, fit- 
tlng over a wooden stock, and the description refers solely to its use In 
wlsp brooms. Béld, that daim 1, for the cap so seeured, In comblnatlon 
wlth the wlsp and such cylindrlcal handle, does not cover large brooms 
havlng a cap so seeured, but using a metallic férule, Instead of the cylindrl- 
cal handle, notwlthstanding a statement in the spécification that the man- 
ner of fastening the cap mlght also be applled to large brooms as a finish; 
as the only new featiu-e in the comblnatlon was the cylindrlcal handle, 
and there was no intimation that it could be used on large brooms. 

This was a suit by Zan Bros. & Co. against George P. McKenzie 
for infringement of a patent. 

John L. Boone, for complainants. 

Estee, Fitzgerald & Miller, for défendant 

GILBERT, Circuit Judge. This is a suit în equity brought by 
Zan Bros. & Oo. agaiQst George P. McKenzie for the' infringement 
of letters patent No. 218,251, issued August 5, 1879, to James H. 
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Plynn, for an improvement in wisp brooms. That portion of the 
improvement which is involved in this case relates to the manner 
of securing caps on wisp brooms, and its object is to enable a cap 
of velvet or other similar material to be fastened in a neat and 
secure manner without exposing the fastening wire which binds 
the ends of the broom straw to the broom handle, and to economize 
the construction of the handle without hurting its appearance. 
The invention consists in fastening the under edge of the cap to 
the wisp by wrapping it with wire, and then drawing the cap up 
over the wire, and fastening its upper edge by wrapped wire, which 
is thereafter concealed in the lower end of the handle; secondly, 
it consists of a handle made of a paper tube wrapped or covered 
with velvet or other fabricated material, adapted to fit over the 
wooden stock to which it is secured by glue or tacks. The claim 
which is said to be inf ringed reads as f ollows : 

"Clalm 1. As an improvement to wisp brooms, the cap, O, having Its 
low«r end, A, secured to neck, a, by a wire, c, while its body Is drawn np 
over said wire, and Its upper end, b, secured to the stock, B, by a wire, c. 
In combination with wisp, A, and a cylindrical handle, D, adapted to slip 
down over the stock, and rest upon the upper edge of cap, 0, so as to con- 
ceal the wire, c, fastening the upper end of the cap to the stock, whereby a 
cap Is fumishéd, made of velvet or other similar material, whereln the mode 
of its fastaiing is entirely concealed, substantially as described." 

While the cylindrical covering for the upper edge of the binding 
wire above the cap is described as the handle of a wisp broom, 
and the claim just quoted refers expressly to an improvement in 
wisp brooms, and the invention of the patent is so denominated by 
the inventor, there is nevertheless in the spécification the follow- 
ing référence to the adaptability of a portion of the combination 
to use in large brooms: "The manner of fastening the cap over 
the butts of the straw may also be applied to large brooms as a 
finish." 

By virtue of rights which they claim to hâve acquired nnder the 
patent, the complainants hâve manufactured and sold large brooms 
or house brooms with the velvet cap secured in the manner de- 
scribed in claim 1, and hâve concealed the upper binding wire 
from view by means of a brass férule of about an inch in width, 
which slips down over the broom handle, and is of such size as to 
fit snugly to the handle, while the lower half is widened or 
flared so as to rest neatly against the velvet cap, and cover the 
wires which, in the wisp broom, are covered by the cylindrical 
handle. The défendant has constructed large brooms in the same 
manner, but he défends against the charge of inf ringement upon the 
ground that the complainants' patent is applicable only to wisp 
brooms, and to the covering of the upper wire by means of a cylin- 
drical handle of the form and material described in the spécifica- 
tions, and that it does not cover the use of a férule upon large 
brooms, such as that used both by the complainants and défendant. 

In deciding what is the invention covered by the complainants' 
patent, the court must be controUed by the language of the claim, 
and the description of the improvement as set forth in the spécifi- 
cations, and not by the construction which the patentée or his as- 
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'irf.gifô'niay' have pï^ced^Upon or claiiûed for the pàteût subséquent 
'té'ita îssuè. If ÎBèlaiiiguage of the élaim is broader than the de- 
■BêdftiOn of the înMéiliioit, the daim must be so interpreted as to 
ïfÉiit ît ta the îmiïltiKivëâient prwiously described.> Mitchell v. 
'nlg^tttiaiij' 19 Walt '287. The coniMnatioii eûibraeed in' the patent 
àddëi but one f eaforè ' -to ' the previôusly existing arid known de- 
TiëéB. GHié velret cap had beea uàed before, and it had been se- 
cut*a> ab6ut the strâw bUtts in théînaûner described in the patent. 
Tiie ïieW feature ih-thy çombiaation was the cyliûdfical handle, 
whiéh- Wias to perforïri' tàe double fùnction of covering the upper 
Wii*é aM aifording à neàt and eoonomical handle to the broom. 
The dêsélrtption which' the inventer gives of his improvement refers 
soleljf to*lts usé in -vcis^ brooms, aïid describes the cylindrical 
handle -as a paper tubte covered with velvet or other fabricated 
materîal. No allusion î6 made to its application to large brooms, 
except €hat aibove quoted, and that allusion refers solely to the 
m^UT^éiût fastening ^^hef pap ovei? the straw butts, and amounts 
to à s^iatf^Bient that tjié 'velvet cap may be used upon large brooms. 
tPhere is in his référence no intimation that in the mind of the in- 
venter the cylindrical handle could be used with the cap, or as a 
part oï the paethod, of f asténing the same, upon large brooms. The 
allusions to the possible use of the c^P with large brooms does not 
in any wây eolarge the right whièh the patentée would otherwise 
hâve by ^ilrtiie of the spécifications aiid claims ôf the patent. Hè 
has ndt described as his invention the combination of the cap in a 
broom With a cylindrical covering for the upper -wirte, but the com- 
bination- In the wispbroomof the cap and a cylindrical handle 
of a certain foim and nlàtèrial. It is true that the férule, by cover- 
ing thë' Upper wire, performs a portion of the fùnction which is 
accomplîshëd by the vëlvet-covered handle of the patent, and per- 
forms ail that that device could be made to do when applied to a 
large bJPtioîûpfôr it is obvions that in a large broom the cylindrical 
covering could not be liéèd as a handle; but the patentée has seen 
fit to cdûflnie ail that is new of his combination to wisp brooms, 
and to the Usé of a cylinder of a certain form and a certain mate- 
rial. By so'limiting hîs invention he left the public free to use 
upon large brooms a ittetallic férule, which is a Covering of difEerent 
form and wholly différent material from that described in the 
patent. Maûufacturing Co. v. Rôsenstock, 30 Féd. 67. The com- 
plainànts hâve not acquired the sole right to cover the upper wires 
èf a brooBi by a cylindrical co\^ering in combination with the cap. 
They hâve ôidy the sole right to thé use of that which is substan- 
tially described in théir patent. Thé Mil must therefore be dis- 
missed. > 
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COSTA et al v. DROBAZ. 

(Circuit Court, N. D. Ca'lifomla. May 28, 1894.) 

Patents— Priob PaBLic Usb— Fishing-Boat Attachments. 

To a suit for infringement of thé Costa patent, No. 456,720, for attach- 
ments for fishing boats by which a net may be towed astern of a single ves- 
sel, consisting in part of stanchions on each slde ol the vessel, provided 
with metallie bands fitting their upper ends and having staples or eyes, 
booms having hooks on their inner ends fitting the eyes, stays by which 
the booms are held, and Unes from the outer ends of the booms Connect- 
ing with the net, prior public use of the attachment described with the 
exception of the stanchions, the booms belng hooked into eyed plates bolted 
agai^ist the bulwarks, is not a défense; it apprairing that the use of the 
stanchions resulted in greater safety and ease of navigation, and Increased 
faclllty in handllng the booms, and that this feature was neW and original. 

This was a suit by Pedro Costa and others against Mateo Drobaz; 
for infringement- of patents. 

John L. Boone, for complainants. 
E. S. Heller, for défendant. 

GILBERT, Circuit Judge. Pedro Costa and others bring a suit 
in equity against Mateo Drobaz for the infringement of letters 
patent No. 456,720, issued July 28, 1891, to Pedro Costa, for an im- 
proTement in fishing-boat attachments. The invention is described 
as follows: 

"The fishing boat has a mast, B, and upon each side of the beat near the 
rail is fixed a short vertical post, C, having an iron band, D, tltted around 
Its upper end. Upon the side of the band nearest the rail Is fixed a staple 
or eye, B. To the staple a boom, F, fifty feet in length, is attached by the 
hook, G. Near the outer end of each boom is flxed a band and an eye, H, 
and from thèse eyes the suspending stays, I, extend up to the mast where 
they pass over blocks, J, and lead down to the deck, so that, by means thereof, 
the outer ends of the booms may be raised and lowered at will. From the 
outer ends of the booms the stays, K, extend to the bow of the vessel. Upon 
the outer ends of the booms are also fixed the eyes, L, to which are at- 
tached the lines from the ends of the fishing net, the Unes being about one 
hundred and twenty-five fatlioms In length. By means of thèse attachments, 
a net, having a wldth equal to the length of the two booms and the inter- 
vening hull of the vessel, may be towed astern by means of a single vessel, 
and lowered for deep sea fishing, and raised and drawn upon tlie stern of 
the vessel, as occasion may require,— accomplishing a resuit that formerly 
required the use of two vessels, pm-suing a parallel course and maintaining 
a uniform intervening space." 

The claim of the patent is as follows: 

"A vessel having the vertical stanchions, C, upon each side, provided with 
metallie bands fitting their upper ends, and having staples or eyes, E, booms 
having hooks on their inner ends adapted to fit said eyes, stays by which the 
booms are held In a horizontal position, projecting from the sideS of the 
vessel, ropes extending from the outer ends of the booms, and Connecting with 
a net adapted to be towed behind the vessel, the Unes, O, having rings 
adapted to clasp the tow lines, the guiding sheaves or checks, P, at the stern 
of the vessel, and the winding drums forward of the sheaves, substantially 
as herein described." 

The défendant has constnicted and used a vessel with fishing at- 
tachments identical with those described in the patent, but he 
makes défense to the suit upon the grounds — First, that the im- 
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provement describefl in the letters patent was known and pu'Blicly 
used on flshing boats'iii flïe waters of the Mediterranean sea for 
many years prior to the application for the patent ; and, second, that 
the patentée puWicly and continuously used the said invention in 
and about the waters oî the Pacific océan, and within this district, 
from 1884 until the time of fiUng application for the patent on De- 
eember 1, 1890, and that thereby the invention was abandoned to 
the public. 

So far as the second défense is concerned, the évidence is that the 
complainants built in the year 1884, and continuously thereafter 
dperated, a fishing boat with the flsMng attachaient described in the 
patent, with the single exception that in the vêssél so used there 
were ho stanchions fQt the support and attachnieilt of the inner 
ends of the boom, but înstead thereof the booms were hooked into 
eyed plates, which were bolted directly against the bulwarks of the 
vessel upon the outer side. There is no doubt that, by the public 
use of that vessel from the year 1884, the right to claim the com- 
bination so used was relinquished to the public. But, in his appli- 
cation for a patent, Costa added to the combination a new f eature, 
— the stanchion rising above the vessel's deck upon either side, 
with its band and eye for the point of support of the boom. The ad- 
vantage of this élément is shown to be twofold: First, the greater 
safety and ease of navigation resulting from attaching the booms at 
a higher élévation upon the vessel; and, second, the increased facil- 
ity of attaching and securing, as well as detaching and otherwise 
handling, the booms, upon the part of the crew. It is not disputed 
that this f eature of the combination is distinctly new and original 
with Costa, the patentée. It is therefore unnecessary to consider 
the évidence concerning the fishing attachments which, according 
to the testimony of some of the witnesses, were In use upon the 
Mediterranean sea, since confessedly none of said vessels had stan- 
cMons for the support of the booms. The complainants are entitled 
to a decree protecting them in the use of the combination described 
in the claim of the patent. 



PAOIFIO CABLE RY. 00. V. CONSOLIDATBD PIEDMONT CABLE OO. 

(Circuit Court of Appeals, Ninth Circuit. May 28, 1894.) 

No. 130. 

Patents — Limitation by Pkior State op Abt — Tbamtvat fob Cubtbs and 
Oablb Grips. 

Thé Hallidie reissue patent, No. 10,681, for a tramway for curves and 
cable grips, the object of which was to prevent the grip striking the 
horizontal sheaves carrying the cable around curves, clalming the main 
curve of the track and slot, in combination with a guide rail beneath the 
sheaves, and the grlp, even If valld, must be limlted to the combinatioin 
described, the only new élément in which Is the separate guide rail, and 
is not Infringed by a device uslng, instead of a guide rail, the lower flange 
of the slot iron widened to fumish a bearing surface for the grip shank, 
the contact of which Is direct, without the interposition ol the friction 
rollers described in the patent. 
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This was a suit brought by the Pacific Cable Railway Company 
against the Consolidated Piedmont Cable Company for inf ringement 
of a patent. 

William F. Booth, for appeUant. 
Wheaton, Kallocli & Kierce, for appellee. 

Before GILBEET, Circuit Judge, and ROSS and HANFORD, 
District Judges. 

G-ILBERT, Circuit Judge. This appeal is taken from the final 
decree of the circuit court dismissing the bill in a suit brought 
by the appellant as complainant, alleging infringement by the 
défendant of reissue letters patent No. 10,681, of date February 
2, 1886, granted to Andrew S. Hallidie, for "tramway for curves 
and cable grips." The patent under considération relates to im- 
provements in cable railways. In such railways the traveling 
cable is carried in an underground tube between the tracks. The 
car carries a grip, the shank of which extends downward through 
a continuons, narrow slot in the top of the tube. At the end of the 
shank a gripping device grasps and holds the cable, thereby pro- 
pelling the car. The slot in the tube is bounded by slot irons, which 
are parallel with the tracks, and lie midway between the same. 
In passing around a curve of the track, the cable is carried against 
horizontal sheaves lying upon the inner side of the curve, within 
the tube. When the grip, holding fast to the cable, reaches a 
curve in the road, the tendency of the cable, in passing around 
the curve, is to draw the grip towards the inner wall of the curve, 
and to strike the horizontal sheaves. To prevent such striking of 
the sheaves is the object of the Hallidie invention. In the Hallidie 
device a guide rail is placed within the tube, against the inner 
wall of the same, at the curve, and between the horizontal cable- 
carrying sheaves and the slot iron. The guide rail, as described 
in the patent, may be either smooth, or furnished with horizontal 
rollers set at intervais along its entire length. If the smooth rail 
is used, the grip shank is furnished with a horizontal friction 
roUer, so placed as to revolve against the rail. If the guide rail, 
with rollers, is used, the grip shanli carries a pivoted, skate-shaped 
shoe, which comes in contact with, and passes over, the rollers. 
Letters patent for the Hallidie invention were first granted in 
England, December 13, 1879. On February 12, 1884, the applica- 
tion for the American patent was filed. The claim of the patent, 
as finally allowed, reads as follows: 

"In a cable railway, the main curve of the track and slot, in combination 
with the guide rail beneath, and the cable-carrying sheaves for carrying the 
cable around the curves, and a grip as set forth." 

It is to be noted that in this claim, as formulated, no référence 
is made to the device or mechanism to be used to bring the grip 
shank into bearing upon the guide rail, but in the spécifications 
and drawings the roUer and pivoted shoe are plainly indicated 
and described. The défendant has no separate guide rail upon 
its cable railway curves, but uses for the purpose of a guide rail 
v.62p.no.4— 19 
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tte low€r flànge of the àilot iron, whiieh îs widènéd upon thé inrier 
wall of thé curve to furnieh a smooth bearing surface for the grip 
shank, the contact of which is direct, and without the interposition 
of a roller. It is contended by the appellant that the relationship 
of thèse parts, their fujictioiis and objecta, are the same in the 
two structures, and that the mode of opération of each combina- 
tiôn is the same, accomplishing the same resuit by the same means, 
and that, therefore, the défendant has infringed the Hallidie patent. 
la considering the question of infringement, it is necessary, 
flrst, to déterminé whât is the Hallidie invention. Between the 
year 1$64 and the year 1Î876, several patents weregranted for im- 
proveïiients in cable tramways, and. the varions devices used in 
cdûriéctîpn therewith, Til some of thèse patents, distinct référence 
was Iliade to the passage of curves în the cable railways. In the 
patent to A, È. Beach (ïîô. 42,039), of March 22, 1864, the state- 
meut is made that "the rails which pass around âharp curves are 
intendfed to be interidrly eûlarged so as to receive^stationary fric- 
tion \^Çeélà ■withiû thein, for the cable to press ag'ainst, and thus 
reduce friction." On Àpril 18, 1876, a patent was granted to A. E. 
Hovey fOï an improvement in rope-gripping devices for propelling 
vehicles (lettërs patent jNo. 176,136); and on September 18, 1877, 
a patent was granted to the same patentée for an improvement in 
endless-rope traction railways (letters patent No. 195,372). In his 
gripping device, Hove;^ placed two horizontal friction rollers, 1, 1, 
and described themi as "secured horizontally so as to prevent the 
shank of the grip from çoming in contact with the sides of the slot 
as it moves through the tube." In his second patent, he described 
his slot iron as "formed of angle iron, for greater strength, to resist 
the weight and strain from vehicles passing over them, and as 
affording a plane bearing surface within and beneath the groove 
for the grinding rollers iû the grip." The opération of this combina- 
tion described in the . Hbvey patents is precisely the same as that 
of Hallidie; and althOùgh Hovey has made no speciflc claim for, 
or référence to, the adaptability of his combination of rollers and 
guide rail to curves in the track, such adaptation is plalnly dis- 
cemible from a simple inspection of its construction. When the 
Hallidie American patent was applied for, the examiner at flrst 
rejected the application upon the ground that the Hovey patent 
of September 18, 1877, described substantially the same device. 
Hallidie thereupon distinguished his device from that of Hovey 
in two respects : First, that in the Hovey device the slot rails were 
at too great an élévation above the grip and cable to successfuUy 
resist the pressure upon a curve, whereas the Hallidie guide rails 
were placed lower, and. in the horizontal plane of the grip; and, 
second, that the slot irons, as usually made, were not of strength 
sufflcient to resist the pressure, and would be liable to be separated 
or displaced. Upon the^e considérations thé Hallidie claim was 
allowed, and the patent was granted. The Hallidie combination, 
as patented, therefore takes the cable-carrying sheaves, which were 
old, and the grip, which was old, and introduces the new élément 
of a separate guide rail, and applies the combination to a curve 
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iii the road, whieh. was also old. Without pausing to dîscuss the 
merit of Ms patent, or to décide -whether invention is displayed 
in his combination, or whether his combination, as described in 
bis claim, is inoperative for want of some device or mechanism 
to bring the grip shank into bearing against the guide rail, it is suifi- 
cient for the purposes of this appeal to confine ourselves to the 
considération that, in view of the prior patents, Hallidie must be 
limited to his combination as described, one of the éléments of 
whiph — and the only new élément — is the separate guide rail. 
This the défendant has not used. On the contrary, it bas used for 
the bearing surface of its grip shank a rail which was old, and had 
been described and used for the same purpose in the Hovey pat- 
ents of 1876 and 1877. This différence is sulficient to establish the 
défense of noninfringement. But if we are to regard as part of 
the Hallidie combination the horizontal friction roUer, by which 
the bearing of the grip shank against the smooth guide rail is 
eflected, then it wUl become apparent that the défendant has made 
still further déviation from the Hallidie device, by dispensing with 
the friction roller, and bringing the grip shank into direct bearing 
upon the guide rail, by means of a projection of the grip shank, 
or a shoe firmly flxed thereon. It is true that, in the application for 
his American patent, Hallidie inserts the following clause, which 
does not appear in his application for the English patent: "In 
practice, I prefer to employ a shoe which will travel upon the smooth 
guide rail, as this will produce a smoother and more even move- 
ment." But no claim is made for the shoe, in that connection; 
and it is not intimated that Hallidie, then or at any time, has 
claimed to be the inventor of the combination with the shoe, or the 
discoverer of the fact tliat a smoother or more even movement 
is thereby produced. The évidence, on the contrary, nlakes it 
probable that the idea of the shoe in conjunction with the smooth 
guide rail was taken by Hallidie from its use by Hovey in a cable rail- 
way constructed by the latter for the Chicago City Eailway Company 
nearly two years before the application for Hallidie's American 
patent was flled. 

In either view of the complainant's patent, it is évident that the 
défendant is not justly chargeable with its infringement; and the 
decree of the circuit court, dismissing the biU, is affirmed, with 
costs to the appellee. 



MORLEY SEWING-MACH. CO. et al. v. SHUTE. 

(Circuit Court, D. Massachusetts. July 12, 1894.) 

No. 2,671. 

Patents— Infeingement — Bdtton Sbwing Machine. 

The Morley patent, No. 236,350, for a machine for automatically sewlng 
shank-eyed buttons to a fabric, containing three groups of mechanisms,— 
the button-feedlng mechanism, the sewing mechanism, and the fabric 
feeding mechanism, — in view of its construction in the case of Machine 
Co. V. Lancaster, 9 Sup. Ct. 299, 129 U. S. 263, is infringed by a machine 
the same as that held in said case to infringe, except that the fabric-feed- 
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ing mecbanlsm Is omitted; two clalms of the patent not covering tbat 
mechanlsm, even by Implication. 

a Bamb— Amticipation. 

The patent was not antldpated by the prevlons Kelth patent, as the 
Kelth machines were not automatic, In the sensé of the Morley patent, 
and seem not to hâve possessed mnch practical utllity, thelr use havlng 
been abandoned. 

This was a suit by tlie Morley Sewing-Machiiie Company and 
others against Benjamin A. Shute for infringement of a patent 

' Fisli, Bichardson & Storrow and Ambrose Eastman, for complain- 
ants. 
John L. S. Eoberta and Cliarles Levi Woodbury, for défendant 

COLT, Circuit Judge. In the case of Machine Co. v. Lança ster, 
129 U. S. 263, 9 Sup. Ct 299, the suprême court considered the 
Morley patent, and held that it was entitled to a broad construction, 
as embodying a pioneer invention, for the reason that Morley was 
the flrst person to devise a machine for automatically sewing shank- 
eyed buttons to a fabric; and, although the spécifie meohanism in 
the Lancaster machine was différent, it was held to infringe the 
Ist, 2d, 8th, and 13th daims of the Morley patent. The Morley 
machine contains three groups of mechanisms, namely, the button- 
feeding meohanism, which séparâtes each button from a mass, 
and delivers it to the sewing devices; the sewing mechanism; 
and the fabric-feeding mechanism, which spaces the buttons. The 
défendant in the présent suit has left eut of his machine the fabric- 
feeding mechanism. In other respects, his machine is the same 
as the Lancaster machine. The contention of the défendant is 
that the Morley machine is made up of a combination of three 
groups of instrumentalities, and that by the omission of one of thèse 
groups his machine must be held to be outside of the Morley patent 
Upon this point, however, it is important to bear in mind that the 
second and thirteenth claims of the Morley patent do not coTer, 
even by implication, the fabric-feeding mechanism, and that the 
suprême court sustained thèse clalms, and held that the Lancaster 
machine infringed them. For this reason, I cannot agrée with the 
défendant that a machine which leaves out the fabric-feeding 
mechanism is not within the Morley patent 

In the présent suit there hâve been offered in défense some prior 
patents whieh were not in the Lancaster Case; but, in my opinion, 
noue of thèse patents, if thfey had been before the suprême court 
in that case, would hâve affected the décision, in the view which 
that court took of the character and scope of the Morley invention. 
Stress is laid by the défendant upon the old Keith patent as an 
anticipation of the second and thirteenth claims of the Morley 
patent Thte Keith patent was before the suprême court in the 
Lancaster Case, and the Keith machine was described (although 
erroneously, in some particulars, it is said) in the déposition of 
Samuel F. Crosman. The diflBculty with the Keith machine is that 
it is not automatic, in the sensé of the Morley patent In the ma- 
chine, as described in the Keith patent, buttons were placed by 
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hand în a position to be operated upon by the sewing mechanism. 
In the machine, as actually constructed, a raceway was sometimes 
added; but such raceway was moTed forward to and back from the 
stitching mechanism by means of a treadle controlled by the opera- 
tor. This is not the feeding and sewing mechanism of the Morley 
machine, where the buttons are automatically selected, one after 
another, from a mass, and presented in succession to the needle 
of the sewing mechanism, and then sewed upon the fabric. Pur- 
ther, although four of thèse Keith machines were built and were 
in use more or less between 1872 and 1874, they do not seem to hâve 
possessed much praetical utility, because their use was subsequently 
discontinued. 

I hâve not considered the question whether the défendant in this 
case is estopped from attacMng the validity of the Morley patent 
by reason of privity with the défendant in the Lancaster Case, 
because, independently of this question, and looking at this case 
as if it were between différent parties, I think the décision must 
be in favor of the plaintifls, in the light of the construction given 
to the Morley patent by the suprême court. In other words, I 
do not flnd anything in the présent record which, if it had been 
before the suprême court, would hâve, in my opinion, changed or 
modified the views of that court with respect to the construction 
or scope of any of the claims of the Morley patent whiich were sus- 
tained. 

Decree for complainants. 



THE WILLAMETTE VALLEY. 

GLEESON V. THE WILLAMETTE VALLEY et al. (No. 10,777.) LBVI et al. 
V. SAME (GABIBALDI, Intervener. No. 10,861). CHANDLER v. SAME. 
(No. 10,862.) ALLISON et al. v. SAME. (No. 10,866.) 

(District Court, N. D. Callfornia. June 22, 1894.) 

Courts— CoNFLicTiNo State and Fédéral Jueisdiction— Maritime Liens 

AGAINST VeSSEL IN POSSESSION OP RbCBIVEB ApPOINTBD BY StATB COUBT. 

A steamship, owned by an Insolveat corporation, and In possession of a 
receiver of its property appointed by a state court, was employed by him, 
Tinder authorlty of the court, In transporting merchandise and passengeirs, 
in connection with the usual business of the corporation, between a port 
in the state and a port in another state. Held, that the vessel was not ex- 
empt, by the rule of comity, as in custodia legis, from maritime liens for 
liabillties Incurred in such other state in tbe course of such employment, 
nor from seizure for enforcement of such liens upon Ubels in a United 
States district court In that state, without leave of the court appointlng the 
receiver; she having been engaged, when the liens were Incurred, as a com- 
mon carrier In trade and commerce, and the state and fédéral courts not 
having co-ordinate or concurrent territorial jurisdiction. 

Libels for damages to a passenger, and for supplies, eto. Ex- 
ceptions to libels, on the ground that the court has no jurisdiction, 
the vessel being operated by a receiver appointed by the circuit 
court of the state of Oregon. Exceptions overruled. 
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L J«ha'A< McEenna, for libelant P. G. Gleeson. 
Wiai. Ji Tuska, for libelants Jacob Le vi, Sr., and othera. 
W; 0. Graves, for ttitervener, Jj Garibaldi. 
Andros & Frank, for libelant R. l>i Ghandler. 
W. H. Mahony, for libelants D. E. Allison and J. M. Gray. 
PagCj Eells & Wheèler, for claimant. 

MORBGW, District Jodge. The libelant Patrick G. Gleeson 
filed àis libel against the steamsMj) Willamette Valley, October 
6, 1893, alleging that ia tbe montli ôf August, 1893, the vessel was 
at the port of Yaquiha^ in the state of Orègon, destined on a 
voyage to the port of San Francisco; that the libelant, holding a 
ticket entitling him to a flrst-class cabin passage in said vessel 
from the port of Taquina to the port of San Francisco, embarked on 
said vessel, and, upon the exhibition of the said ticket to the master 
of the vessel and his agents, the libelant was accepted and re- 
ceived as a firat-class cabin passenger on board the vessel; that 
on the foUowing day, after the vessel had sailed from Yaquina, 
and wbile she was on the high seas, the master, by himself and 
his agents, disputed the right of the libelant to be a passenger on 
board of said vessel, and thereupon excluded him from the cabin 
of the vessel; that libelant offered to pay the master for a fuU 
steerage passage from the port of Yaqmna to San Francisco, but 
the master refused to accept such payment, and excluded him from 
the cabin and steerage of the vessel, and eonfined him in the for- 
ward part of the vessel, and refused him lodgings, sleeping accom- 
modations, and provisions, whereby he suflered great physical pain 
and mental distress, for which he claims damages in the sum of 
|5,000. The usual process and monition of the court having been 
issued on this libel, the marshal took the vessel into custody, and 
thereupôn she was claimed by the Oregon Pacific Eailroad Com- 
pany, Ei 'W. Hadley, receiver, by D. K. Vaughn, gênerai agent, and 
a bond given for her release in the sum of $10,000, and the vessel 
was accordingly released. A plea to the jurisdiction was thereupôn 
interposed by the receiver, in which it was alleged that he was the 
receiver pf the Oregon Pacific Eailroad Company and the Willamette 
Valley & CoaSt Eailroad Company, appointed by the circuit court 
of the state of Oregon, a court of gênerai jurisdiction, and that 
the steamship Willamette Valley was, the property of said railroad 
compahles, and had coirie into his possession as such receiver; 
that the vessel was being operated as part of the trust property 
tumed over to him by tbe court at the time libelant coramenced 
his action^ and that the libelant never obtained permission to libel 
the vessél from the court having possession and controFof the prop- 
erty. The plea was submitted on briefs, and, as the libel did net 
show that the contract sued upon originated in a jurisdiction foreign 
to that of the state of Oregon, — that is to say, in San Francisco, — 
asîmplied in the argument, the court intimated that the plea to the 
jurisdiction might be sustalned on that ground, whereupon an 
amended libel was filed, setting forth that the ticket which libelant 
exhibited and offered tO the master of the steamship WUlamette 
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Valley, for the passage from Yaquina to San Francisco, waa a 
round-trip ticket, issued and sold in San rrancisco about July 27, 
1893, to one Johnson, good for 30 days; that Johnson had been 
received and accepted on said vessel as a first-class cabin passenger 
on the voyage from San Francisco to Yaquina, and thereafter John- 
son, for a valuable considération, had sold and assigned the ticket 
to the libelant for the return voyage to San Francisco. Pending 
thèse proceedings in this court, several actions at law were com- 
menced in the superior court of the city and county of San Fran- 
cisco against the Oregon Pacific Railroad Company, wherein writs 
of attachment were issued, and, after the vessel had been released 
from the custody of the marshal, thèse writs were levied upon the 
vessel by the sheriff. While thèse actions were being prosecuted 
in the state court, other creditors, claiming maritime liens, came 
into this court, and filed libels for supplies, seamen's wages, etc., 
aggregating $13,107.41. It is alleged in the libels that the sup- 
plies were furnished on the crédit of the vessel, and were neces- 
sary in each case to enable the vessel to perform the succeeding 
voyage. Monitions were issued on thèse libels, and placed in the 
hands of the marshal; but as the vessel was at that time in the 
possession of the sheriff, under the writs of attachment issued out 
of the state court, his custody of the vessel was not disturbed, and 
the monitions remained in the hands of the marshal unexecuted 
until April 11, 1894, when the sheriff discharged the vessel from 
arrest under the attacbments, and thereupon the marshal imme- 
diately seized the vessel, in obédience to the writs in his hands, 
and, in default of bond, has since retained her in his custody and 
possession. It appears that this seizure was made by the marshal 
after the vessel had been released by the sheriff, and before the 
receiver had an opportunity to regain possession of her. 

The receiver of the Oregon Pacific Railroad Company has inter- 
posed exceptions and answers to three of thèse additional libels 
âled against the vessel. Thèse exceptions show that the vessel is 
owned by the Oregon Pacific Eailroad Company, a corporation 
organized under the laws of the state of Oregon; that the vessel is 
enroUed at Yaquina, in said state; that in conséquence of a cer- 
tain action instituted in the circuit court of the state of Oregon in and 
for Benton county, against the Oregon Pacific Eailroad Company, to 
obtain a decree of foreclosure of a certain mortgage theretofore 
made and delivered by the Oregon Pacific Railroad Company to the 
Farmers' Loan & Trust Company, to secure the bonded indebtedness 
of said railroad company, a receiver was appointed on or about the 
28th of October, 1890, by the above-named state court; that said 
receiver duly entered into possession of ail of the properties of said 
railroad company, including the steamship Willamette Valley; that 
the said receiver, in pursuance of his trust and under the orders of 
said court, conducted the business of said railroad company, trans- 
porting merchandise and passengers on said steamship Willamette 
Valley from said Yaquina to said i>ort of San Francisco, backward 
and forward; that this receiver was succeeded by another, and this 
latter by the présent receiver, Charles Clark. The exceptions further 
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state that while tlie stearnship Willamette Valley was in his pos- 
session aareceiver, and was operated by Mm under the orders of 
the court, and subject to the jurisdiction thereof, and as its oiïicer 
and custpdian, the same was taken from his custody and that of his 
emplpyes, against his will, by the sheriff of the city and county of 
San JFrancisco, in several actions at law initiated in the superior 
court of,said city and county of San Francisco, wherein writs of at- 
tachment were issued against the Oregon Pacific RaUroad Company 
and levied onsaidsteamship; that thereafter the saidsteamship was, 
on motion of plaintiffs in said action, discharged from arrest; that 
immediatdy upon the release of said vessel by said sheriff, on or 
about the llth day of AprU, 1894, and before the said Charles Clark 
could rètake possession of said vessel, the said marshal of the 
United States, against the wUl of said Charles Clark, arrested the 
said steamship upon process issued out of this court, and now holds 
the same against the wUl of said Charles Clark. The exceptions 
f urther state that the libels were flled in the several cases, and the 
property arrested, while the said steamship was in the custody of 
the circuit court of the state of Oregon, and without the leave of 
that court ha ving flrst been had and obtained, as required by law; 
that the vessel is now detained by said marshal under process in 
the said several cases, over which cases, in the absence of leave as 
aforesaid, this court had and has no jurisdiction; that the libels 
now under considération were filed to recover a decree for the con- 
demnatioB and sale of said vessel to pay for certain supplies fur- 
nished to said vessel while she was in charge of the receiver ap- 
pointed in said cause, and while she was being operated by him as 
part of the said railroad company's property. Issue being joined 
ujwn thèse exceptions and answers, the receiver of the Oregon 
court contends that the 'seizure of the marshal was unlawful, be- 
cause it was an invasion of the possession of the state court, and 
that this court should now order the vessel released from arrest. 

It will be observed that the steamship Willamette Valley is en- 
roUed in the state of Oregon; that, at the time the supplies were 
f umished for which maritime liens are claimed in the libels now 
under considération, the vessel was owned by, and was a part of, 
the assets of an insolvent coi-poration, organized and doing busi- 
ness under tJie laws of the state of Oregon; that the vessel came 
into the possession of a receiver appointed by a court of that state, 
who, lawfully and for purposes connected with the discharge of his 
trust, employed the vessel in transporting merchandise between the 
port of Yaquina, Or., and the port of San Francisco, in the state of 
California; that, in the course of such employment, the master or 
agent of the ship contracted, in the state of California, with citizens 
of that state, for, and obtained, supplies necessary to such employ- 
ment of the vessel. The libels are in rem to enforce liens over 
which a court of admiralty has exclusive and original jurisdiction. 
The Moses Taylor, 4 Wall. 411; The Hine, Id. 555; The Belfast, 7 
Wall. 624; The Lottawanna, 21 WaU. 558, 580; The J. E. Rumbell, 
148 U. S. 1, 12, 13 Sup. et. 498. The courts of the United States 
are bonnd to proceed to judgment, and to afEord redress to suitors 
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before them, in every case to whicli tlieir jurisdiction extends. 
Th.ey cannot abdicate their authority or duty in any case in faTor 
of another jurisdiction. Hyde v. Stone, 20 How. 170, 175; citing 
Suydam v. Broadnax, 14 Pet. 67, and Bank v. Jolly, 18 How. 503. 
The jurisdiction of tlie fédéral courts cannot be ousted or impaired 
by any provision of a state law requiring créditera to appear be- 
fore a state court and présent tbeir claims. Chewett t. Moran, 17 
Fed. 820; Payne v. Hook, 7 WaU. 425; Kailway Go. v. WMtton, 13 
Wall. 270, 286; Chicot Co. v. Sherwood, 148 U. S. 529, 534, 13 Sup. 
et. 695; Edwards v. Hill, 8 C. C. A. 233, 59 Fed. 723; The James Roy, 
59 Fed. 784. 

It is contended, however, in favor of the right of the receiver to 
bave possession of the vessel in this case, that the law of comity 
supplanta thèse and other weU-known principles of jurisdiction, 
and requires this court to recognize the fact that, in ihe handa of 
the receiver, this vessel waa in the custody of the law at the time 
she waa seized by the marshal, and therefore, of necessity, subject 
to the superior right of the state court of Oregon to manage, con- 
trol, and dispose of the vessel for the purposes of the jurisdiction 
of that court. This is unquestionably the rule goveming the re- 
lation of courts of co-ordinate or concurrent jurisdiction, conati- 
tuted by the authority of diatinctgovernments, asthoaeof a state and 
of the United States, exerciaing juriadiction over the same territory. 
Taylorv.Carryl,20 How. 583; Heidritter v. Oilcloth Co., 112 U.S. 294, 
305, 5 Sup. et 135; In re Tyler, 149 U. S. 164, 13 Sup. Ct. 785. It 
was, perhaps, in obédience to this rule, that, while the vessel was 
lately in the custody of the sheriff of the city and county of San 
Francisco, libelanta did not seek to interfère with Ma possession, 
nor did the marshal attempt to disturb him in his custody of the 
vessel. It was probably conceded by ail parties that the vessel was 
in the custody of the law in this jurisdiction, and could not, while 
in such custody, be seized by the marshal. The situation would 
hâve been the same had the vessel been in the possesaion of a re- 
ceiver appointed by a court of this state. But, even in such a case, 
the creditor, holding a maritime lien, would not be denied his con- 
stitutional remedy to proceed against the vessel in rem in the 
admiralty court. In my judgment, the rule of comity does not re- 
quire the court to absolutely withdraw its jurisdiction from such a 
claim. The procédure only is suspended, to avoid a conflict of 
jurisdiction, while ail other légal righta remain. To hold other- 
wise would hâve the effect of depriving the citizen of righta guar- 
antied to him by the highest law in the land. It must be remem- 
bered that the state court cannot adjudicate the maritime lien with- 
out the creditor's assent, nor can it compel such a créditer to come 
before it, and, what is stiU more important, it cannot sell the vessel 
freed from the maritime lien. The James Roy, 59 Fed. 784. 

It is contended, however, by counael for the receiver, that thèse 
difQculties do not arise where the debt is contracted while the 
property is in custodia legis; that in such a case the creditor has 
only one remedy, and that is to présent his claim to the court which 
has charge of the vessel, the possession of the receiver being that 
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of the court. This îs to claim, in effeot, that a maritime lien can- 
not be Greatedwhile the vessel is in the custody of the court; but 
this is not the, law, as was clearly shown by the court in the case 
of The Witch Queen, 3 Sawy. 17, Fed. Cas. No. 17,915. In that 
case, the libel was flied to recover compensation for services ren- 
dered by the libelant as ship keeper while the Tessel was in the 
custody of the marshal, having been seized on a warrant out of the 
admiralty in Tarions suits therein pending. It was objected that, 
inasmuch as the vessel was in the custody of the law at the time 
the alleged cohtract was made and the services rendered, the owner 
could not, by any contract which he might make, create any valid 
lien upon her. The court, commentuig on this objection, said that 
the — 

N"Consequences of taking property Into the custody of the court must be 
measured by the objects to \)e attained by It, and there would seem to be no 
reason to deprive the owner of, any right, the exercise of which is consistent 
wlth the attalnment of the objécts of the seizure, and the enforcement, with- 
out hindrance or dlmimition, ef the rlghts groWlng out of it.'' 

The court thenproceeds to show the needlesa injury that might 
resuit to the owner of property denied the right to subject it to a 
lien while it is in the custody of the court: 

"If the owner of property; , so . situated is incapable of making a contract 
which wlll give rise to a lien ôr privilège, he would be equally incapable of 
making an express hypothécation or mortgage, or even, so far as is per- 
celvedi making a valid bill of sale of the vessel; and yet thèse contracts, 
subordlnated, as they would necessarily be, ta the authority of the court and 
the rights of the suitors befpre it, he might make without in the least degree 
iûterfering with the one or Jnipairing the other. The conséquences of the 
prlnciple contended for might be pernicious In the extrême. The owner 
would be deprived of ail power of disposing of his property, or, on the faith 
of It, obtainlng the means to make necessary repairs, supplies for a new voy- 
age, or funds to enable him to satlsfy the very demands for which she had 
beén seized." 

The further observations of the court on this point are particu- 
larly interesting, as applicable, by analogy, to what appears to be 
the facts of the case at bar: 

"He [the owner] also might use this allegpd incapacity as an instrument of 
fraud; for, by suflerlng the vessel to remain under attachment in the custody 
of the marshal's ship keeper (a circumstancè which might easily escape ob- 
servation), he might, while she so remalned, cause extenslve repairs to be 
made or supplies fm-nished, and, upon her release, deny ail right of recourse 
against the vessel, on the prêteuse that she was in custodia legis when the 
repairs were made or the supplies fumlshed." 

It was accordingly held that the ship keeper had a lien, although 
founded on services rendered while the vessel was in the custody 
of the law, and this lien he could enforce in rem against the vessel 
after she had been restored to her owner. Manifestly, the doctrine 
hère declared is in the interest of right and justice; and, while it 
avoids the difiiculties of a conflict of jurisdiction, it tends to pre- 
ven't déception and fraud in a direction where it may be safely and 
conveniently applied. In the case now before the court, the op- 
portunity for defrauding creditors would be even greater than in 
the hypothetical case stated, where the supposed custody was that 
of the marshal. Hère the vessel is employed in the business of a 
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common carrier, by a receiver appointed and operating in a foreign 
jurîsdiction. The very nature of the business in wliich tbe vessel 
is engaged, the apparent authority of tbe master to contract for 
supplies, and the absence of the receiver in another jurisdiction, 
are ail circumstances fumishing an opportunity for fraud that con- 
demn, in the strongest tenus, the claim of an exemption from a 
lien in such a case. In my opinion, a lien may be created, in a 
proper case, even though the property is in the possession of the 
court. Such a lien is admitted where the property is owned by, 
and in the possession of, the govemment. The Siren, 7 Wall. 162. 
The remedy for its enforcement is another question. Where the 
property is in the hands of a receiver, a créditer in the same juris- 
diction may be sent to the court appointing the receiver for leave to 
proceed against the property. If leave is granted, the creditor pro- 
ceeds in the admiralty court to establish his lien and recover his 
claim. If leave is refused, and the creditor still wishes to rely on 
his lien, he wiU be required to wait until the state court has dis- 
posed of the property, when he can proceed against it without re- 
gard to the proceedings in the state court. The James Koy, 
supra. 

"A claim or lien existing and contimiing will be enforced by the courts -when- 
ever the property upon which it lies becomes subject to their jurisdiction and 
control." The Siren, supra. 

We corne, now, to consider the exemption from seizure claimed 
on behalf of the possession asserted by a foreign receiver. Does 
the rule of comity require that application shall be made in such a 
case to the court appointing the receiver for leave to proceed against 
the vessel in the enforcement of a maritime lien? 

In Booth V. Clark, 17 How. 322, 335, the suprême court of the 
United States, in speaking of the authority of a receiver in a foreign 
jurisdiction, said: 

""We think that a receiver has never been recognized by a foreign tribunal 
as an actor in a suit. He is not within that comity which nations hâve per- 
mitted, after the manner of such nations as practice it, in respect to the 
judgments and decrees of foreign tribunals, for ail of them do not permit it 
In the same manner and to the same extent, to malie such comily interna- 
tional or a part of the law of nations." 

Again, on page 337: 

"The courts of the United States will not subject their citizens to the in- 
convenience of seeliing their dividends abroad when they hâve the means 
to satisfy them under their own controL We think that it would préjudice 
the rights of the citizens of the states to admit a contrary rule." 

That the receiver has no légal authority outside the jurisdiction 
of his appointment is stated with still f urther précision : 

"He has no extraterritorial power of officiai action; none which the court 
appointing him can confer, with authority to enable him to go into a foreign 
jiu'lsdlction to taise possession of the debtor's property; none which can give 
him, upon the principle of comity, a privilège to sue in a foreign court or 
another jurisdiction, as the judgment creditor himself might hâve donc, where 
his debtor may be amenable to the tribunal which the creditor may seek. 
• * * If he seeks to be recognized in another jurisdiction, it is to take the 
fund there out of it, without such court havlng any control of his subsequer.t 
action In respect to It, and without his havlng even officiai power to give 
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eecurity to the court, the aM of which he seeks, for hls falthful condnct and 
officiai acCountablUty." 

In Ableman v. Booth, 21 How. 506, 524, the suprême court ap- 
plied this same rule of limitation to tlie process of a court in the 
foUowing strong langiutge: 

"No Judicial process, wUatevOT form it may assume, can hâve any lawful 
authorlty outside of the limlts of the Jurisdictloii of the court or judge by 
whom it Is Issued; and an attempt to enforce it beyond thèse boundaries Is 
nothing lésa than lawless violence." 

There appears to be abundant reason for applying this doctrine 
to the case at bar. The receiver was authorized by the circuit 
court of the state of Oregon to operate the steamship Willamette 
Valley ia her usual employment of carrying passengers and mer- 
chandise in connection with the business of the insolvent corpora- 
tion. Why should a vessel, thua operated, be exempt from the 
enforcement of maritime liens precisely as they may be enforced 
against any other vessel engaged in a like enterprlse? Oertainly, 
in good conscience and equity, such a vessel, participating in ail 
the benefita derîved from commercial pursuits on the high seas 
and navigable waters in Interstate trafflc, ought to be subject to 
the same légal responsibilities imposed on other vessels. A con- 
trary rule would, in eflfect, constitute a discrimination which would 
be contrary to the spirit and policy of the admiralty law. More- 
over, when the circuit court of the state of Oregon authorized 
the receiver to operate this vessel, it may be assumed to hâve 
been in contemplation of ail the attendant and incidental pow- 
ers, duties, and conséquences usual and peculiar to the navi- 
gation of vessels, and subject to the principles of the admiralty 
and maritime law applicable thereto. But let us consider the 
possession of the receiver under other circumstances. Suppose 
the steamship WUlamette Valley, operated, as she was, by a re- 
ceiver, had been wrecked at sea or placed in a situation of great 
péril to herself, cargo, and passengers, and efficient and valuable 
salvage services had been rendered, and the vessel brought hère, 
as béing the nearest harbor of refuge; would the mère fact that 
the vessel Was in the légal possession of a receiver diminish or 
impair the paramount lien which the admiralty law gives? Would 
the salvor be eompelled to obtain the consent of the Oregon 
court to proceed in admiralty against the vessel in this jurisdic- 
tiôn? And, if refused, would he be required to présent his claim 
to that court for adjudication, or wait untU the affairs of the cor- 
poration were wound up and the vessel sold, and then proceed 
against her wherever found? The mère statement of such questions 
aeems to be their own sufflcient answer. To hold that the lien of the 
sâlvor would be subject to the doubtful contingencies involved in 
suçh a procédure would be to négative the most salutary principles 
of the admiralty law, — principles devised, not alone for the beneflt 
of the créditer, but for the advantage of the vessel itself; that, 
in case of péril, she may be saved from destruction; that, owned 
by an insolvent persôn or corporation, she may still plow the sea, 
and not rot by the waU» that, in a foreign port, needing supplies, 
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ahe may obtain crédit, and, proceeding on her voyage, be an ad- 
vantage and profit to ail concerned. Manifestly, the peculiar, but 
valuable, provisions of the admiralty law should not be surrendered 
to a mie of comity unless that rule is clear and iinmistakable. 

The jurisdiction of the circuit court of the state of Oregon is 
conflned to its territorial limita; its process can extend no further. 
Ableman t. Booth, supra; Pennoyer t. Neff, 95 IT. S. 714. It fol- 
lows that the power and jurisdiction of its offleers, ministerial or 
otherwise, must also be so limited. In the case at bar the vessel 
was Toluntarily taken by the receiver out of the jurisdiction of 
the State of Oregon, and into that of another state. Had the vessel 
been taken out of that state by force or surreptitiously, and against 
the will of the receiver, a différent question might arise; but when 
he does so voluntarily, and for the purpose of carrying on the 
business of the insolvent corporation, he loses control over the 
property, as a matter of oflQcial right, in the foreign jurisdiction, 
and the property, being without the jurisdiction of the court, can 
no longer be said to be in custodia legis. Such control as he does 
possess is by virtue of state comity only. Not that the mère fact 
of his departing from his jurisdiction and entering another opérâtes 
as an ipso facto relinquishment of ail authority and rights over 
the property. He still possesses the right to préserve, use, and 
protect the property in so far as may be consistent with the rights 
of domestic citizens; but the fact that he is a receiver of a foreign 
jurisdiction does not oust this court of its power to proceed against 
the property in the hands of such receiver within this jurisdiction, 
Phelan v. Ganebin, 5 Col. 14. However potent may be the reasons 
for refusing to disturb the possession of the court holding property 
in custodia legis in the state where the court is situate, by another 
court, in the same state, and covering the same territory, such rea- 
sons are inapplicable where the property is voluntarily taken from 
the custody of the court into another territorial jurisdiction. Were the 
court of the state of Oregon and this court tribunals of coordinate jur- 
isdiction, entirely différent reasons and principles would apply. But 
the jurisdiction of the circuit court of the state of Oregon does not 
extend into the state of California. Therefore nothing that that 
court can do within its jurisdiction can possîbly conflict with this 
court, nor, vice versa, does anything done by this court, within its 
proper jurisdiction, conflict with the state court of Oregon. The 
territorial jurisdiction of each is well deflned. The process of each 
is of no avail in the jurisdiction of the other. In short, they are 
in no légal sensé courts of concurrent or co-ordinate juiisdiction. 

The case of Taylor v. Carryl, supra, cited by counsel for claimant, 
to the point that courts of the United States will not interfère with 
the possession of the state courts respecting property taken under 
their process, goes no further than to décide that, where a vessel 
is in the custody of the sheriff by virtue of a writ of foreign attach- 
ment issued by the state court of Pennsylvania, the district court 
of the United States for the eastem district of Pennsylvania could 
not take the vessel from the custody of the sheriff, in a suit by 
a seaman for his wages. The case is not authority, either directly 
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pr ^r implication, oi^ the proposition that because a court of one 
Btate has taken the properfy in custodia legis, and, for the pnrpose 
of discharging its trust, sees fit to send the property into another 
territorial jurisdictioni the United States court, for such other juris- 
dietion, cannot entertain suits respecting such res, and, if seizure 
be the appropriate proceeding, to authorlze its marshal to take the 
property into custody. 

In Peale v. Phipps, 14 How. 368, the suit waa against Peale, 
as trustée of the assets of a corporation which had been dissolved, 
and its charter declared forfeited. It was sought to compel the 
trustée to satisfy the claims of the plaintiffs out of the assets which 
he held as trustée. Phipps and others had recovered, in an action 
of ejectment against the Agricultural Bank of Mississippi, two 
andivided parts of a lot of land in the city of Natchez, state of 
Mississippi, and thereafter, under a fi. fa., entered into, possession 
of the property. Subsequently, under the laws of Mississippi, the 
charter of the bank became forfeited, and Peale was appointed trus- 
tée. In 1848, Phipps et al. brought an action against Peale, as 
trustée, in the eastern district of Louisiana, in the United States cir- 
cuit court for that district, to recover rent for the property situated, 
as stated aboyé, in Mississippi, and for damages. Peale, haTing 
been served with process in Louisiana, appeared, and interposed 
as a défense that, as trustée of the bank, he was not ameuable 
to any other court than ithe one which appointed Mm. The suprême 
court, Chief Justice Taney delirering the opinion, held that the 
case fell within the principle decided by that court in Vaughn 
T. Northup, 15 Pet 1, in which it wa? held "that an administra tor 
could not be sued in another state for a debt due from his intestate, 
bôcause he is bound to account for ail the assets he receives to the 
proper tribunals of the government from which he dérives his 
authority." It will be perceived that the décision of the suprême 
court in that case, however weighty and conclusive it may be 
on this court in a case iuToMng au analogous state of facts, 
is i not applicable to the présent case. Hère the proceedings are 
against the property, — the vessel, — and not against the receiver; 
aûd this property is within the jurisdiction of this court, and not 
; iii ' thé jurisdiction, territorial or otherwise, of the circuit court 
of the state of Oregon. In the case just cited, the property — the 
real estate concerning which renta and damages were sought to 
be obtained from the trustée — was situated in a foreign jurisdic- 
tion, and the cause of action had arisen in such jurisdiction. lu 
the cases at bar, the causes of action now under considération arôse 
within the jurisdiction of this court. They are held by citizens 
of this state, aud are brought for supplies furnished in this state, 
and claimed to bave been necessary to enable the veasel to be oper- 
ated by the receiTer, as authorized by the state court of Oregon. 
The cases are wholly dissimilar in the material facts. 

The case of Vaughn ^v, Northup, IÇ Pet 1, referred to and fol- 
lowed in the case of Peale v. Phipps, supra, involyed the right to 
sue an administrator appointed by the proper court of Jefferson 
county, Ky., in the District of Columbia. The suprême court denied 
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the Jurisdîction of the circuit court of the District of OolumWa 
to entertain such a suit, even thougli "the asseta sough-t to be dis- 
tributed were not collected in Kentucky, but were received as a debt 
due from the govermnent, at tlie treasury department at Washing- 
ton, and 80 constituted local assets within this district." Kespect- 
ing the extraterritorial powers of an administrator, the court said, 
speaking through Mr. Justice Story: 

"Under thèse eircumstances, the question is broadly presented whether an 
administrator appointed and deriving his authoi-ity from another state is 
liable to be sued hère, in his ofiicial character, for assets lawfuUy received 
by him, under and by virtue of his original letters of administration. We 
are of opinion, both upon prlnciple and authority, that he Is not. Bvery 
grant of administration Is strictly conflned In Its authority and opération to 
tbe limits of the territory of the govemment which grants it, and does not, 
de jure, extend to other countrics. It cannot confer, as a matter of right, 
any authority to collect assets of the deceased in any other state; and what- 
ever opération Is allowed to It beyond the original territory of the grant Is 
a mère matter of comity, which every nation is at liberty to yield or to 
withhold, accordlng to its own policy and pleasure, with référence to its own 
institutions and the interests of its own citizens. On the other hand, the ad- 
ministrator is exclusively bound to account for ail the assets which he 
receives, under and in virtue of his administration, to the proper tribunals 
of the government from which he dérives his authority; and the tribunals 
of other states hâve no right to interfère with or to control the application 
of those assets, accordlng to the lex loci. Hence, it bas become an estab- 
lished doctrine that the administrator appointed in one state cannot, in his 
officiai capacity, sue for any debts due to his Intestate In the courts of an- 
other state; and that he is not liable to be sued In that capacity in the courts 
of the latter, by any creditor, for any debts due there by his intestate." 

If this case can be deemed applicable to the peculiar équitable 
principles that appertain to receivers, it would seem to be authority 
also for the proposition, décisive in the cases at bar, that a re- 
ceiver has no extraterritorial jurisdiction. But "receivers" and 
"administrators" are not convertible terms. Though.their duties 
and incidental powers in some respects may be similar, yet they are 
oflcers having différent functions to perform, and appointed for 
différent purposes; and this is particularly true where, as appears 
in the case at bar, the receiver was empowered by the foreign 
court to carry on the business of the insolvent corporation, and, 
in doing this, to take the property — the vessel — ont of the juris- 
diction of the court, and contract debts and obligations respecting 
it, of which debts and obligations, from their maritime nature, 
this court, as a court of admiralty, has exclusive and original juris- 
diction, and where to deny admission to such jurisdiction to citi- 
zens of this state in whose favor such debts and obligations hâve 
been incurred would be to seriously préjudice their rights by deny- 
ing them their ordinary and proper remédies. Under any aspect of 
the Vaughn v. Northup case, it is not applicable to the facts of 
the cases at bar. Purther, it must be remembered that thèse 
actions, and others of a similar character, against the vessel, are 
not brought against the receiver personally, but against the prop- 
erty itself ; not against the receiver for some personal liability 
charged against him, but against the vessel for a liability created 
by the admiralty law. 
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MKie case of Oràpo v. Kelly, 16 Wall. 610, Involve» a qaestîon of 
title dolely, — as to whether the sherlflf of New York, or the as- 
signée of the owner in Massachusetts, had the superior right to a 
vessel, she being, at the time of the assignment, on the high seas, 
and without the jurisdiction of either the state of Massachusetts 
or the State of New York. The New York court held that the 
vessel was liable to the creditors in that state. Awrit of error 
was taken to the suprême court of the United States, on the ground 
that the décision violated section 1, art. 4, of the constitution, which 
déclares that "full faith and crédit shall be given in each state 
to the public acts, records, and judicial proceedings of every other 
state." It was decided by the suprême court that the ship, while 
at sea, was Massachusetts territory; that the act of the court in 
that state passed the title to the assignée; and that the vessel 
could not on her arrivai in New York be attached as the insolvent's 
property. The proceedings in the Oregon court, as to the title of 
the vessel, are not questioned hère. Indeed, full faith and crédit are 
given to ail the proceedings of that court. It is only objected that 
an officer of that court cannot become an officiai actor in a court 
of another distinct territorial jurisdiction, and this distinction 
appears to be of substantial merit, in view of ail the authoritiea 
deflning and limiting the jurisdiction of courts. 

In Barton v. Barbotfp, 104 U. S. 126, the défendant, Barbour, 
was the receiver of the Washington City, Virginia Midland & G-reat 
Southern Eailroad Compsiny, a corporation organized under a law 
of the state of Virginia. The plaintiff was a passenger in a sleeping 
car upon the railroad, wMle it was being operated by the défendant 
in error, and, to recover damages for an injury sustained while a 
passenger, she brought a suit in personam against the défendant in 
the District of Columbia. It was objected, by way of plea, that the 
receiver had been appointed by the circuit court for the city of 
Alexandria, in the state of Virginia, and that leave of that court had 
not been obtained to bring and maintain the suit. The obejction 
was sustained in the lower court on a demurrer to the plea. The 
suprême court, in passing upon the sufiBciency of the plea, said: 

"Our- décision upon thls question will be llmited to the f acts of ttiis caae^ 
which are that the receiver was appointed by a court of the state of Vir- 
ginia, and the property in course of administration was in that state. The 
suit was brought In a court of the District of Columbia,— a forelgn jurisdic- 
tion,— and the cause of action was an injury received by plaintiff in tbe state 
of Virginia, by reason of the négligence of the défendant while carrying on 
the business of a railroad, under the orders of the court by which he wa» 
appointed." 

The court, in concludîng, specially limîted its décision to the 
facts in that case, in the following guarded language: 

"We therefore déclare It as our opinion that when the court of one state 
has a railroad or other property in its possession for administration as trust 
assets, and has appointed a receiver to aid ît in the performance of its duty, 
Ijy carrying on the business t» which the property is adapted, until such time 
as it can be sold, with due regard to the rlghts of ail persons interested 
therein, a court of another State has not jurisdiction, without leave of the 
court by which the receiver was appointed, to entertain a suit against hinl 
for a cause of action arlsing in the state in which he was appointed, and 
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in ■which the property in hls possession Is situated, based on his négligence, 
or that of Ms servants, In the performance of their duty in respect of sucli 
property." 

Tte remaining authorities cited by claimant, namely, the cases 
of Wiswall V. Sampson, 14 How. 52; Thompson t. Scott, 4 Dill. 
508, Fed. Cas. No. 13,975; Heidritter v. Oil Co., 112 U. S. 294, 5 
Sup. et. 135; In re Tyler, 149 U. S. 164, 13 Sup. Ct 785; Hagan t. 
Lucas, 10 Pet. 400; In re Merchants' Ins. Co., 3 Biss. 162, Fed. Cas. 
No. 9,441, — are also inapplicable. They ail center upon the propo- 
sition that, of two courts, — one a fédéral court, and the other a state 
court, — in the same state, or, more properly speaking, covering the 
same territorial jurisdietion with respect to the property in dispute, 
the court flrst acquiring custody of the property retains such custody 
undisturbed for its own purposes. As to this proposition there can 
be no question, and, as has been stated, Taylor v. Carryl is conclu- 
sire on this point. But, as has been heretofore observed, neither 
that case nor the others just referred to are authority for the propo- 
sition involved in the case at bar. 

The argument by counsel for claimant that, because war ships 
are exempt from judicial process of courts of admiralty, the 
same immunity should be extended to vessels in custodia legis, 
is not, in my opinion, tenable. The considérations that exempt 
war ships from judicial process are based upon entirely différent 
grounds than those applicable to receivers, or property in custodia 
legis. Briggs v. Lightboat, 11 Allen, 165; The Exchange, 7 Cranch, 
117. But when a state becomes a trader, or enters into commerce, 
the property of the state may become subject to the adjudication 
of the tribunals. Hen. Adm. Jur. & Proc. 85, citing Pennsylvania v. 
Wheeling & B. Bridge Co., 13 How. 519. See, also, Taylor v. Best, 14 
C. B. 487; Navigation Co. v. Martin, 2 El. & El. 94; U. S. t. Lee, 106 
U. S. 196, 1 Sup. Ct. 240; U. S. v. Wilder, 3 Sumn. 308, Fed. Cas. No. 
16,694. A fortiori, a receiver of an insolvent corporation, employing 
a vessel as a common carrier, engaged in trade and commerce, should 
be subject to the laws of the foreign jurisdietion into which he may 
conduct such business. 

No considération has been given to the fact that, at the time the 
vessel was seized by the marshal the second time, it was not in the 
actual custody of the receiver. It seems to me that the rights of the 
libelants must rest upon a broader foundation than the mère acci- 
dent of a want of personal custody during the short interval between 
the relinquishment of possession by the sherifl and the seizure by the 
marshal. It may be observed, however, that in the case of The 
Davis, 10 Wall. 15, a possession acquired by the marshal, as in this 
case, was held suflQcient to justify the court in enforcing a lien 
against properi;y owned by the govemment This question, how- 
ever, does not occur with respect to the seizure based upon the 
process issued on the flrst libel. In that case the vessel appears 
to hâve been in the possession of the receiver, through the agency 
of the master or some other officer, at the time she was seized by the 
marshal. This décision will therefore apply to the issues raised 
upon the first libel, as well as to those subsequently filed. In my 
v.62F.no.4— 20 
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opinion, the admirajty IftW ia paramoimt'wilMi its jurisdiction, ànd 
only considérations or côïnlity wUl preveiit tllé court from niaintain- 
ing its supremacy. Thèse principles of comity, as they appear to 
hâve been established, do not apply to the caseâ at bar for the f ollow- 
iûg reasons: First, the cau&sa of action under considération arose 
in this jurisdiction; second, the veesel, at the time the liens were 
incurred, was engaged as.a common carrier in trade and commerce; 
third, the proceedings afe in rem; and fourth, the state and fédéral 
courts are not, in this instance, of co-ordinate or concurrent territo- 
rial jurisdiction. The exceptions to the libels wHl therefore be 
overruled. 



THE ELMBANK. 

PRIOB V. THE ELMBANK et al. 

(District Court, N. O. Oallf ornia. June 11, 1894^ 

No. 10,639. 

Salvaqe— 'Compensation— ExTiNGUiSHiNG Fiée by Mbass of Chemicals. 

A cargo of sulpbur havlng talcen flre while being discharged, and the 
citj- flre departinent, assisted by tliree steam tugs, having thrown water 
Into the vessel for seyeral hours without apparent effect on the flre, a 
skilled chemist, who had had expérience In extinguishing a flre in another 
vessél by lise of chemicals, at the request bt the insurers, and with the as- 
sent of the master, took charge of the vessel, and, by generating ana lu- 
troducing ipto the hold carbonic acld gas, in a few hours brought the flre 
under control, and flnftlly extinguished it He was engaged in this worlî 
almost contlnuously during three days and nlghts, and thereafter rendered 
valuable services in supérvislng the unloading of the sulphur, hls total 
attendance on the vessel covering the greater part of 19 days. The flre 
Involved great danger of explosion, and of injury to the vessel from the 
combination of burning sulphur wlth the steel plates and other iron work. 
The value of the vessel i^as $76,000; of the sulphur, $21,000. Bdd, that 
$10,000 was à r^sonable salvage compensation. 

This was a libel by Thomas Price against the ship Elmbank and 
her cargo for salvage services rendered in extinguishing a flre in the 
cargo of sulphur în the hold of vessel by the use of chemicals. Val- 
ue of vessel, $76,000; of sulphur, f 21,000; total, $97,000. Award, 
#10,000. 

Walter G. Holmes and Howell A. Powell, for libelant. 
AndroB & Frank, for claimants. 

MOEEOW, District Judge. This action is brought to recover for 
salvage services alleged to hâve been rendered in June, 1893, to the 
ship Elmbank and hér cargo, consisting of about 2,000 tons of sul- 
phur, by Thomas Price, a chemist, in extinguishing a fire which had 
started in the sulphur stowed in the hold of the vessel, and which had 
foaffled the efforts of the flre department of this city, assisted by three 
rteam tugs, to place it under control by the use of water. The salvage 
services claimed to hâve been rendered consisted of skiUful labor 
and the scientiflc application of chemical compounds which, it is 
claimed, was the only practical and eflcient method of arresting 
the flre and saving the vessel and cargo from total loss and destruc- 



THE ELMBANK. 307 

tion. The Elmbank is a Britisli vessel constructed of iron, and 
of about 2,188 tons burden. She is 279 feet long; 41.9 feet beam; 
her depth of bold — that is, the cargo capacity — is 24.2 feet, com- 
prising tbe lower hold, which bas a depth of about 16 feet, and 
the between decks, of about 8 feet. She had a cargo consisting 
of about 2,000 tons of sulphur and 1,100 tons of coal. The coal 
was stowed in two sections, — one, of about 500 tons, was stowed 
in the forward part of the vessel, in front of what is known as the 
collision bulkhead, and the other section was stowed in the after 
part of the vessel, — while the sulphur, which comprised the prin- 
cipal part of the cargo, was stowed in the lower hold and between 
decks. The sulphur was contained in bags or mats, stowed in 
tiers from side to side of the vessel as high as the between decks, 
leaving a space of about seven or eight feet from the upper deck, 
except under the hatches, where the bags were piled up to the 
hatch, forming a sort of column. The discharging of the vessel 
had been going on for about a day and a half when the flre was 
discovered. Ail the coal had been taken out, and some 200 or 300 
tons of sulphur had aJso been discharged from the between decks, 
out of hatch ]Sro. 2, and 10 or 12 tons of sulphur had been taken 
from the lower hold out of the same hatch. The vessel was lying 
at Union street wharf. The stevedore and his gang had ceased 
opérations about noon of Saturday, June 10, 1893, to partake of 
their midday meal. The flre was discovered about 12:15, and the 
records of the city flre department show that the alarm was sounded 
at 12 :17 p. m. The flre seems to hâve spread very rapidly, for, when 
the engines of the fire department arrived at the wharf, dense 
volumes of yellow smoke were issuing from the hatches and from 
such other avenues of escape as there were. Five engines an- 
swered the call, — Nos. 1, 2, 5, 9, and 12. The latter engine is the 
most powerful in the service of the department. The city's flre 
boat also attended, as well as tugs owned by private parties, 
equipped particidarly for the purpose of rendering efiicient service 
to shipping on flre. The officers of the flre department promptly 
proceeded to contend with the flre. They directed streams of water 
into the hold of the vessel through the hatches. An attempt was 
made to descend into the hold, but the flreinen were driven back 
by the suflocating smoke. AU the hatches were opened; hatch 
'No. 1 only partially. It seems that the streams were introduced 
through three of the hatches. Altogether some eight or ten streams 
of water were flowing into the hold. The chief of the flre depart- 
ment concluded that the seat of the flre was in the neighborhood 
of the large hatch, designated as No. 3. Later developments proved 
that he was correct, although he may hâve been mistaken as to 
the exact locality of the most violent section of the combustion. 
Pinding that, in spite of the large quantity of water that was being 
poured into the hold, the flre was gaining, two holes were eut by 
the flre department in the deck, for the purpose of getting more 
directly at the seat of the flre. Thia, it seems, was suggested some 
20 minutes after the engines had arrived. As the decks were of 
Steel, the work of cutting holes proved a laborious and slow under- 
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taking. The task occtipied about three-fourtlia of an hour, and, 
after ail, so far as discovering the center of the flre, seems to hâve 
been fruitless. One of thèse holes was eut between hatches Nos. 
2 and S, in the middle of the deck; the other, abaft the main or 
No. 3 hatch. Pipes were inserted in thèse apertures, and the fire 
department did ail it could, with the appliances it had at command, 
to extinguish the flre, without araiL The fire was not even arrested, 
but appeared to be increasing. 

The Flremen's Fund Insurance Company, it appears, holds the 
Insurance on the cargo of sulphur. Mr. Dutton, the vice président 
and manager of this company, had been advised of the flre when 
the alarm was sounded. He arrired at the wharf, in company with 
another gentleman, Mr. Smith, between 1:30 and 2 o'clock in the 
afternoon, and found the fire department hard at work pouring in 
water, and then engaged, also, in cutting a hole in the deck just 
abaft of hatch No. 3. Upon ascertaining that the flre department 
had not made any progress in checking the fire, Mr. Dutton, after 
remaining for 10 or 15 minutes, determined to call upon Prof. 
Price for assistance. To use his own words: 

"It dld not seem to me that that was the most satlsfactory [way] to ex- 
tinguish a flre of that kind. My idea was that It would be fai better than 
scuttling the shlp to extinguish the fire with Chemicals." 

He recalled the fact that Prof. Price had oflBciated in a like 
capacity some years preTiously, and had succeeded in extinguishing 
a fire in a cargo of lime in the bark Whistler. Mr. Dutton repaired 
without further delay to the laboratory of Prof. Price. What passed 
between thèse two gentlemen is thus testified to: Mr. Price says: 

"I was in my office, and Mr. Dutton, vice président of the Firemen's Fimd 
Insurance Company, came there, and sàid that there was a ship lylng offi 
the wharf at Union street, having some 2,000 tons of sulphur on board, and 
it was on flre, and the flre department had been there slnce soon after tbe 
flre had been observed, something approximatlng three hoiu:s, and, instead of 
the flre belng extinguished, it was gainlng. They were also pumping water 
into ber from three tugs,— the Fearless, the Governor Marlîham, and the Re- 
lief; still they did not seem to be dolng any good. He said he wanted me 
to come down; that he remembered I had, several years ago, put out a flre 
on a vessel that came Into this port in dlstress, being on flre. He thought if 1 
came down there I would be of assistance to the ship. We both juraped into 
a carrlage that he brought up with him. On the way down towards the 
wharf where the shlp was lying we talked on several matters. About half 
way down, if I remember rightly, he asked me what I was going to charge 
for my services, if I had any to give. I told him I would not mention any 
price. I wonld charge for the work. I did not know. It was dangerous 
work. I did not know how long a time It would take me to put out the 
flre, and to what danger I might be exposed, but I would take my chance on 
salvage to get what I would be entltled to if I rendered any assistance of 
yaïue, or nothlng if I dld not render any assistance." 

It will be observed that the witness states that the conversation 
as to "salvage" took place on their way down to the fire. Mr. 
Dutton testifles as foUows: 

"I went In, in company with Mr. Smith. Saw the professer there, at work 
In his laboratory with hia son. I said: 'Profegsor, there Is a ship with a load 
of sulphur on flre down at the Union street whai^f. The flre department are 
pourjhg water Into her, and it does not seem to me that is the way to put it 
out Is it not a better way to extiugulâh that with chemiealsî' He said: 'Of 
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course It Is. It Is the only way to do It' I said: 'Can you corne down and 
take hold as yoit did In case of the Whîstler, and put the flre outî' He said: 
'Certainly I can.' I asked him to hnrry up and put on his coat and corne 
down; that I had a wagon outside that would take hlm down. I told him 
that I had auggested to them down there that I was going up after him, and 
would bring.him down. He started gettlng his matters at which he was at 
work in shape so that he could leave them. While he was washing his hands 
in a basln in the corner of the room, in his shirt sleeves, I said: 'Professor, 
what are you going to charge us for this,— to put out the flre?' He laughed 
and said: 'I will charge you— I will charge you what you gentlemen call 
salvage,' I kind of hesltated at that. He laughed and said: 'Oh, well, there 
will be no trouble about our coming to an arrangement, Mr. Dutton.' I said: 
•No, professer; I guess there will be no trouble about that. We will corne 
to an arrangement easy enough.' He said: 'Tes; It wlU dépend on the 
amount of work I hâve to do how much I will charge.' We then got in the 
wagon, the three of us, drove over past my office, and there I got out to tell 
them I was going down with Prof. Price to the flre, and Mr. Smith got out 
and left us." 

Mr. Smith, the gentleman who accompanied Mr. Dutton into 
the laboratory of Prof. Price, states: 

"In his office Mr. Dutton spoke to him about the flre, and told him the ship 
was on flre,— a ship loaded with sulphur. Told him the gênerai condition, 
and asked him if he could put it out. He said: 'Yes, I can put it out;' and 
he said he would charge him salvage. He spoke it in that sort of a careless, 
offhand way. He was washing his hands at the time. Q. Was that remark 
made in reply to any question which Mr. Dutton asked him In respect to his 
services? A. No, sir; I don't think the question was asked. The Court: Q. 
How did Prof. Price come to make the remark that he would charge him 
salvage? A. He asked him if he could put the flre out He said: 'Yes; 
I can put It out, and I will charge you salvage for it.' It was in an offhand 
sort of way; not in the nature of any con tract, but a casual remark. If I 
remember right, Mr. Dutton asked him if he could go down. He said, 'Yes.' 
He immediately left his work, and went to a basin, and began to wash his 
hands to go, and while he was doing that, as I recoUect, this remark was 
made." 

The inconsistency between thèse witnesses is that Mr. Price says 
that the conversation as to what he would charge took place whùe 
on their way down to the fire, while Mr. Dutton states that it oc- 
curred at the former's laboratory, and that no other conversation on 
the subject passed between them. Mr. Dutton is certainly cor- 
roborated by Mr. Smith as to a conversation respectlng the ques- 
tion of compensation having taken place at Prof. Price's laboratory, 
but this witness also conflrms the statement of Price that he would 
charge salvage. In view of this fact, and of the further fact that 
Mr. Dutton admits himself that Mr. Price said he would charge 
salvage, the inconsistency is immaterial. It must be so treated, 
unless the court rejects the testimony of thèse three witnesses on 
this matter. The testimony, then, amounts to this: Prof. Price 
swears that he said that he would charge nothing if he did not 
succeed, and take what his services were worth if successful. Mr. 
Dutton states that the professor said he would charge salvage. 
Mr. Smith also says that the professor stated that he would charge 
salvage. The fact is therefore established, not only by Prof. Price's 
own statement, but by the testimony of Mr. Dutton and Mr. Smith, 
that the libelant stated that he would charge salvage. Mr. Dut- 
ton says the remark, "I will charge you — I will charge you what 
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yon gentlemen call sâlvage," was toHoWed by laughter; meaniag- 
to inïpiy, I assume, tfiatthe stateiùent "W^as not uttered in a seri- 
oua lùooâ, but simply by way of jeet Mr. Smith, wàile testify- 
ing that Prof. Price said two or tbree times that he wôuld charge 
salvage, states that this was said in an offhand, careless way, al- 
though Jie was not paying particulàr attention. I am not con- 
vinced frpm the testimony offered that the statement.of Prof. Price 
that he would charge salvage was uttered by way of jest, or that 
he did not seriously intend what he then stated. In Tiew of the 
circumstances of the case, the occasion which called forth the state- 
ment about salvage, and other f acts which will be ref erred to later 
on, I am compelled to hold that Prof. Price meant what the wit- 
nesses admit he did State. 

Immediately upon the' arrivai of Prof. Price and Mr. Dutton at the 
flre, a consultation was held between the captain of the vessel, Prof. 
Price, Mr. Dutton, Mr. Metcalfe, who was one of Lloyds' sur\'eyors, 
and others, as to what should be done. Prof. Price wamed them 
that an explosion was u^minent uniess they prevented the access 
of large volumes of air ^yhich were entering the ship through the 
open hatches, and which, combining with the sulphur vapor or 
flowers of sulphur, promûtes explosion, So much water had been 
poured into the vessel that she began to list. As matters were 
getting worse ail the time, it wcs determined to put Prof. Price 
in full charge. This step was agreed to by the captain himself. 
The professer directed the lire department and the tugboats to stop 
their pumping and to withdraw their Unes; he ordered the hatches 
and apertur^s and crevices to be tightly closed, so as to admit as 
little air as possible. He requested the fire department to send 
aU the Chemical engines they had. He caused about a dozeu of 
empty barrels to be procured, and sent for a load of muriatic acid 
and marble dust. The latter materials were introduced into the 
barrels with water, and the barrels were connected with the holes 
in the deck, by means of pipes or tubes. The object of this opération 
was to generate carbonic acid gas, and to introduce this gas into 
the hold of the Elmbank, and thus neutralize and extinguish the 
sulphuric fumes and fiâmes. Prof. Price testifled that it is the 
only way çf coping with sulphur on flre. The capacity of the eight 
barrels used in the opération was, for each 100 pounds of marble 
dust, 4À pounds of carbonic acid gas, and this quantity of gas, it 
is testifled, would occupy a volume approximately of 350 cubic feet. 
Eight barrels, at the same rate, would make a total volume of 
2,800 cubic feet. Af ter the preliminary préparations of Connecting 
the barrels by pipes with the hold of the vessel had been com- 
pleted, the barrels were chargea as above stated. They were vio- 
lently agitated, so that the water and muriatic acid might the 
more quickly and thoroughly come ili contact with the marble 
dust, and thus gfenerate the gas, and this opération was continued 
at short interyals. Thèse préparations to manufacture this gas^ 
and arrange and connect the barrels by pipes with the hold of the 
vessel took some time. Prof. Priée, with Mr. Dutton, reached the 
scène of the flre about 3:15 o'clock. Prof. Price states that gas^ 
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was being transmitted into the hold about 5 or 5:30 o'clock. Al- 
though the are alarm did not call for a chemical engine, Prof. Price 
insista that one was on the ground when he got there. But, bow- 
ever that may be, one chemical engine was insufflcient to put eut 
this are, and, when the others arrived, they did not work very 
successfully, for want of material with which to generate gas. 
Pour chemical engines were in use. They used, at flrst, bicarbonate 
of soda, but their supply of some 300 Ibs., which was ail that they 
had brought with them, was soon exhausted. They next tried soda 
ash, but this did not work. Prof. Price then procured some bicar- 
bonate of soda from a wholesale store. This delayed the use of 
the chemical engines for some two hours. The barrels were re- 
charged every three hours, and were agitated every half hour, 
so as to keep up a continuai flow of gas into the hold. They were 
in opération ail night. The carbonic acid gas frora both the bar- 
rels and the chemical engines was transmitted through the holes 
in the deck eut by the flre department. The chemical engines 
worked untU Sunday, about 2 o'clock, when they were sent away, 
with the exception of one, which was kept on hand for a while 
in case of an emergency. They ail returned again on Monday night, 
when the fire broke out a second time. The combined effect of 
the gas generated in thèse barrels and by the chemical engines 
placed the fire under final control in the course of about 60 hours. 
Prof. Price remained on board the vessel ail of Saturday night, 
and was up superintending and watching the are until about 5 
o'clock Sunday moming, when he took a rest of about an hour 
and a half, on board the tug Fearless, which was lying close by. 
He remained by the vessel until about 12 o'clock noon ; then lef t, 
coming back between 5 and 6 o'clock; remained on board ail night 
and ail day Monday, until about 8 or 9 o'clock of that evening; then 
went up town, and returned about 9:30 or 10 o'clock of the same 
evening. About noon on Monday the tug Fearless began to pump 
out the water in the vessel, in accordance with Prof. Price's préviens 
instructions to that effect, as he intended to go down into the 
hold on Tuesday to ascertain where the ûre had really started, 
and to détermine whether it was entirely extinguished. When 
he came back, about 9 :30 or 10 o'clock of that evening, he found that 
the fire had broken out again. He attributed this to the fact that 
the pumping out of the water had been commenced too soon, thereby 
allowing large quantities of air to gain access to the hold, creating 
a draught, and thus starting the fire again, which was not then 
entirely extinguished. He directed the hatches to be tightly bat- 
tened down, ail openings to be kept closed, and to continue filling 
the vessel with carbonic acid gas. He again sent for the chemical 
engines, having made arrangements with Chief Sullivan that he 
could bave them whenever it should prove necessary. By Tuesday 
morning the flre was again under control. The vessel was kept 
tightly closed, and carbonic acid gas was introduced without ces- 
sation until Thursday. On that day a diver went down to make 
a passage between hatches Nos. 2 and 3, so that the sulphur bags 
might the more easily be removed. The stevedores attempted to 
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go down on Thursday aftemoon, bat tlie gas was still toc strong 
to permit of their doing; so. Prof. Price tiien prepared an exhaust 
fan, to expel the carbonic gas. He worked aîll night Thursday. 
On Friday he explored with the divers the hold of the vessel. Then 
the flre was considered entirely ont. The actual discharging of 
the vessel was resumed on Saturday, June 17th, a week after the 
flre had started. On Monday, June 19th, Prof. Price directed the 
tug Fearless to corne back and pump ont the water in the vessel. 
Thereafter he attended on board regularly, spending most of his 
time at the vessel, directing and superintending opérations of un- 
loading and pumping out the water. The cargo was fuUy dis- 
charged on Wednesday, June 28, 1893. He left the ship on June 
29, 1893. His service, so far as time is concerned, covered a period 
of 19 or 20 days. 

The question has been raised as to who first suggested the use 
of the Chemical engines. Mr. Dutton says that he first mentioned 
the use of the chemical engines to Prof. Price after the latter had 
been plaçed in full charge of the flre, and when they were both 
returning to the vessel, having been to order some marble dust. 
This conversation he fixes at about three-quarters of an hour after 
Mr. Price had been to the vessel. The latter dénies that Mr. Dut- 
ton mentioned to him the use of the chemical engines; and in 
this he is certainly corroborated by the circumstances related by 
Chief Sullivan and by a reporter, Frank Martin. But, assuming 
the fact to be otherwise, it does not appear to me to be very im- 
portant. Price had been placed in full charge of the vessel, and 
was putting in opération his method of extinguishing the fire. 
Mr. Dutton does not claim to havé understood the use of chemicals 
for this purpose, and the suggestion, if made, did nol; carry with it 
such a knbwledge of the opération as to diminish the value of 
Prof. Price's services. The situation required the direction of a per- 
son possessed of the spécial knowledge and skUl of a practical 
chemist, one who not only understood thoroughly the properties 
of the Chemicals to be us&d in such an emergency, but also their 
speedy manipulation and compétent supervision while imminent 
danger existed, and continuai attention while any risk of the fire 
brealdng out again remained. The very fact that the libelant had 
had a former similar expérience made his services, by reason of 
that expérience, the more valuable. It should not be forgotten, 
indeed it is a fact indicating the value and necessity of the services 
rendered, that five engines and three tugs poured in an immense 
volume of water for the period of two hours, more or less, and 
made no appréciable eflect'on the fire. The chief of the lire de- 
partment admits that hé was unable to arrest the fire, and sev- 
eral witnesses présent confirm his statement 

The testimony indicates that the services of Prof. Price were ren- 
dered in the face of danger. He testifies as follows: 

"AU that was necessary to form an explosion tnere was that the flowers of 
sulphur— sulphur vapor— should be sufHclently mlxed with the oxygen of the 
air to détermine an explosion. As an illustration of that, I must refer to the 
well-known fact In which I had an expérience, flret, to the explosion in coal 
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mines, whlch Is not the resuit ot the explosion of gases alone, but trom the 
explosion that results from the Intimate mixture of tlie coal dust in a ûnely 
dlTlded state with the oxygen of the air, and from the furthCT well-known 
fact, on which I hâve myself experimented, that when flour is in a flnely 
divided state, mixed with the air, It will produce an explosion, and has done so 
in some of the largest flour mills in the world. In this instance, the sulphur 
in a flnely divided state of powder, mixed as It was with the air, and sulphur 
being such a substance, it ignites at a much lower température than any car- 
bonaceous compound, such as coal and flomr, and is in immédiate danger of 
explosion should such a condition arise. Q. Just state what are flowers of 
sulphur, and how they are produced? A. By melting sulphur, bringing it up 
to its boiling point, which is between 750° and 800°, depending upon its 
p\u:ity. Then it commences to boil. After it commences to boil, it glves offi 
brownish-yellow vapor, which. If conducted into a large close space, will 
form a flour-llhe or dust material. Q. Sulphur dust is the flnest possible 
particles? A. Practically, that is what it is. Scientifically, we call it either 
sublimated sulphur, which is the most correct tenu, or flowers of sulphur. 
Q. When you reached the vessel the ûrst time, did you see any flowers of 
sulphur? A. y es, sir. Q. Where? A. Flowers of sulphur had settled ail 
around hatch No. 2, hatch No. 3, and the ventilator waa just simply lined 
with an incrustation of fine sulphur." 

Again, he was asked: 

"Q. The conditions to brlng about an explosion would be flowers ot sul- 
phiu-, air, and lightî A. ïes, they were ail there. Ail the conditions for an 
explosion were there. Q. The flowers of sulphur mixed with the air which 
came in contact with the light,— fire? A. With the flame. Q. I will ask you 
now if those conditions existed there when you reached the vessel the first 
time? A. It was in such a condition that it was libely to hâve happened at 
any moment. Q. From the time you reached there until up to what time? 
A. Until I had ail the battons, and the masthead, and ail those places, 
closed, and for some time afterwards, untU I had neutralized the air with a 
sufflclent quantity of carbonic acld. Q. That covered a period of what time? 
A. About two hours. Q. During which an explosion was possible? A. Was 
very lilsely to occur at any moment. Q. Did those conditions exist subsé- 
quent to that at any time? A. ïes, sir; at the time that the flre broke out 
again on Monday afternoon,— Monday evening, I should hâve said, about 10 
o'clock. Q. After or before the Pearless had arrived to pump out the wa- 
ter? A. Yes, sir. Q. After or before? A. After they commenced pumping 
the water. Q. How long did those conditions last at that time? A. There 
was no danger there over an hour afterwards, when I got everything closed 
down to prevent the mixture of the air." 

Being asked the question: "What wonld he the effect of an explo- 
sion under those circumstances, — just as those circumstances were 
there at the vessel, — if you know ?" the witness said : 

"I think the effect of an explosion would hâve been to damage and strain 
the vessel to a very considérable extent, blow out the hatches, and extend 
the flame to the flowers of sulphur— sulphur dust— that had already settled in 
ail parts of the vessel, especially in those empty spaces; and there would 
hâve been great danger to my life, and great danger to the cargo in gênerai. 
If an explosion had occurred, it would hâve been impossible to put out that 
fire without some extraordinary means." 

The witness is corroborated by several expert chemists as to the 
indications of danger where sulphur has been so heated as to be 
changed into so-called flowers of sulphur. Koebig says that, under 
the conditions described, there was danger of explosion. That gen- 
tleman has been a chemist since 1874, The fact, also, that there 
was sulphide of iron, the combination of sulphur and iron heated 
together, would indicate that there must hâve been great heat 
in the hold. Reynolds, proprietor of the Calif omia Chemical Works 
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in tlie cîty of San Francisco, and who has been in the business SO 
yèàrs, 1;estÏ3ïeS as to the explositè quality of sulphur Whén in a 
pulverizeii state. John Hewston, Jr., also a chemist for the past 
40 years, says that sulphur is highly combustible, and that ilowers 
of Sxilphnr are more so than solid sulphur; that air will help to 
geherate an explosion. The présence of flôwers of sulphur would in- 
dicate that the sulphur had been yolatilized by beat, and condensed. 
He also states that the présence of sulphide of iron would indicate 
that the irûn of the vessel had become heated to a certain state. 
This last fact should not be overlooked in détermining the pending 
danger to the vessel itççlf. On this point Prof. Price testifles as 
follows: 

"Q. What Is sulphide of iron? A. A mixture. of sulphur and iron In the 
proportion oi 32 parts of sulphur to 28 parts of'iron. Q. Did this flre pro- 
duce any sulphide of iron on the vessel? A. Yes, sir. Q. HoW was it pro- 
ducèd? A. It produeed a considérable portion of it on the steel decli, and on 
the ribs of the side of thè vessel, as well as on the iluts that conneeted with 
the bolts that connocted the steel deck to the wobden decli. Q. I will asiv 
you If there was any danger of any union of sulphur and iron, producing sul- 
phide of iron? A. Yes, sir; that I considered one of the great dangers con- 
nected with the ship. Q. Bxplain that. A. For the reason that the dun- 
nagp w;ood, as well as the bars that were flxed agàinst the side of the vessel, 
beihg in close contact witii the iron and steel sides of the shlp, the com- 
bustion— the burning of tlie wood— would beat the plates of steel to a tem- 
pérature of about 1,800, whlch is a red beat The moment the sulphur cornes 
in contact with iron at a red beat, the tmlon of the iron and sulphur takes 
place, evolving at that same time a large amount of latent beat, intensifying 
the beat to a température known as white beat, thus compelUng the sulphur 
to combine with thé iron, forming sulphide of iron, which would melt away 
and utterly destroy that portion of the ship." 

There is some conflict in the testimony as to the extent and 
character of the injuries to the iron plating and ironwork of the 
vessel resulting from the flre. It is admitted that some of the 
plates of the upper deck were warped and otherwise damaged,. 
but, irrespective of the extent of such injuries to the vessel itself, 
the danger of a combination of sulphur and iron was présent, and 
this is, in my opinion, an élément to be considered in détermining 
the value of the services. 

The origin c" the flre is a matter of conjecture. The captai» 
of the vessel attributed it to the fact that, in discharging the 
cargo from'hatch No. 2, the wôrkmen had perhaps dropped a lighted 
match, or sparks from a pipé might hâve fallen, into the hold. 
But he is probably mistaken, for it is certain that the flre orig- 
inated in or near hatch No. 3, which was closed, and spread atiïwart- 
ships, fore and aft, and upwards to the hatches. The melted sul- 
phur had spread out some 15 to 20 feet athwartships and 20 to 25 
feet fore and aft The flre had reachéd the upper deck in several 
places, and had warped the platings of the uppqr deck, as above 
stated. Ithad charred the between-deck planks, and run out close 
to the dunnage battens. Prof. Price states that the flre was either 
the work of an incendiary or of spontaneous combustion; the latter 
would seem to be the more probable. 

It is objected that the salvage services rendered were not of a 
)iigh order of merit because they were not voluntary; that because 
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Mr. Dutton called upon and requested Prof. Price to take charge 
of the flre, and to render whatever assistance ke could, ttie actual 
services rendered were of an inferior grade. The mère fact that 
a salTor is solicited to render service does not alter the character 
of the actual services rendered. Indeed, in some cases the reqnest 
to render assistance would afford évidence of the necessity for such 
services. In this connection, the language of Judge Ware in The 
Centurion, 1 Ware, 495, Fed. Cas. No. .2,554, is applicable. He 
says: 

"But the salvors in thls case were volunteers, and were botind by no obli- 
gation to the Centurion. In ail such cases, where services are rendered in 
saving property whlch is in danger of being lost on the high seas, or when 
wrecked, or stranded on the shore, It Is, in the sensé of the maritime law, a 
salvage service, and it is quite Immaterial vvhether the salvors accidentally 
fall In wlth the wreck and volunteer thelr services, or are called upon by the 
■owners, or persons interested in the wreck, to aid in saving it. It Is the 
place where the property is situated, and the circumstances of exposure and 
péril in which it is found that détermine the question whether it is a case of 
salvage or not." 

In the case of The Emulous, 1 Sumn. 207, Fed. Cas. No. 4,480, the 
often-quoted language of Judge Story as to contracts to perform 
salvage services is as foUows: 

"The cowt has been asked upon this occasion to lay down some clear and 
deflnite rule as to what shall be deemed salvage service, and what shall be 
deemed a mère common contract for labor and services. 1 take it to be verj- 
clear that wherever the service has been rendered in saving property on the 
sea, or wrecked on the coast of the sea, the service is, in the sensé of the 
maritime law, a salvage service. If it has been rendered under circum- 
etances which establish that the parties hâve voluntarlly, and without any 
controlling necessity on the side of the proprietors of the property saved or 
their agents, entei-ed Into a contract for a flxed compensation, or upon the ordi- 
nary terms of a compensation for labor and services quantum meruerunt, in 
«ither case it does not alter the nature of the service as a salvage service, but 
only fixes the rule by which the court is to be govemed in awarding the com- 
pensation. It is still a salvage contract and a salvage compensation. It is? 
true that contracts made for salvage services are not ordinarlfy held obliga- 
tory by the court of admiralty upon the persons whoee property is saved un- 
less tlie court can clearly see that no advantage Is taken of the parties' situ- 
ation, and that the rate of compensation is just and reasonable. The doc- 
trine 1b founded upon principles of sound public policy, as well as upon just 
views of moral obligation. No System of jurisprudence purporting to be 
founded upon moral or religions or even rational principles could tolerate for 
a, moment the doctrine that a salvor might avail himself of the calamltles of 
others to force upon them a contract, un just, oppressive, and exorbitant; 
that he might tm-n the price of safety Into the price of min; tnat he might 
turn an act demanded by Christian and public duty Into a traffic of profit, 
which would outrage human feellngs and disgrâce human justice." 

In The A. D. PatcMn, 1 Blatchf. 421, Fed Cas. No. 87, Judge 
Conkling, referring to the opinion of Judge Story just cited, said: 

"The just Inference, therefore, appears to be that he considered ail services 
which, if rendered voluntarily, would be salvage services, as not the less so 
because rendered in pursuance of an agreement for that purpose, and as en- 
tiiling the salvor to the like remédies, whether rendered in the one form or 
the other. If the salvor, especially after the performance of the service, 
should take a Bond or receive a bill of exchange or a negotiable promissory 
note in payment, it may be conceded that his remedy would be limited to a 
Personal action on the security so taken. But there does not appear to b© 
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ftny solid réason for denying to the salvor a lien on the property sared mere- 
ly because the salvage service was pertormed at the requcst either of the 
master or the owner, and under a promise of rémunération, especially as a 
court of admiralty possesses an unciùestlonable power to shield the owners 
of property saved agalnst extortionate exactions by redudng an exorbitant 
reward promised imder the pressure of alarm or distress." 

In The Queen of the Pacific, 21 Fed. 470, Judge Deady speaks 
in the same strain. He says: 

"Another point Is made by the clalmant as bearing on the question of the 
amount of the salvage, and that Is that the service of the salvors was not 
voluntary, but rendered in pursuance of a request or employment on the part 
of the clalmant The authority clted In this connection is the case of The 
Undaunted, Lush. 90, 92. But the ruling in this case Is only to the effect 
that, when the services are rendered in pursuance of a request from a vessel 
In danger or distress, the party rendering them is entitled to reeover salvage, 
according to the drcumstances of the case, although such services prove to 
be of no beneflt; whlle one who volunteers hls services to a vessel under the 
same circumstances, If unsuccessful, is entitled to nothing. But in either case 
the lavir Implles that the service Is to be pald on the usual condition of the 
ultlmate safety of the property In question (The ■Versailles, 1 Curt. 361, Fed. 
Cas. No. 16,924); and whether the fact Of a request shall affect the amount 
of the compensation for a salvage service must therefore dépend upon the 
degree of danger in which the vessel Is placed. If she Is In no danger of de- 
struction or serious damage, but only some slight Injury, she may be a rear 
sonable securlty for a salvage service rendered her upon request, although it 
shotild prove of no beneflt to her. In such a case, compensation not depend- 
Ing on success, the amount of salvage may very properly be dlminished ac- 
cordlngly." 

Applying this doctrine to the case at bar, the fact that Prof. 
Price was requested to toke charge of the fire may be considered 
as an indication of the estimation in which his services were re- 
garded. Mr. Dutton himself recommended Prof. Price very highiy 
to the captain of the buming vessel, who was uncertain as to what 
was the right thing to do nnder the circumstances. Mr. Dutton 
testifles that he said to the captain of the vessel, Chief Sullivan, of 
the fire department, Capt Metcalfe, who was one of Uoyds' survey- 
ors, and others présent: 

"Now, gentlemen, 1 hâve brought Prof. Price hère. He Is the leading 
chemist of the coast, and he says that this Is not the proper way to extin- 
gulsh this flre, and that It can be easlly extlnguished by the use of Chem- 
icals; and I wish you would give hlm an opportunlty to go to work and ex- 
tlngnlsh It" 

And it seems that the fact that, a few years préviens. Prof. 
Price had extlnguished a flre on board of the bark Whistler, whose 
cargo of lime was on flre, and had done so by the use of carbonic 
acid gas, induced Mr. Dutton to seek Prof. Price's services in préf- 
érence to those of other chemists. He very wisely concluded that 
Price's former expérience would be serviceable in this case. That 
his services were much desired is very plain, and it is to be said, 
to his crédit, that he responded to the call with alacrity, and did 
not attempt to bind Mr. Dutton, or, in fact, any one else, with 
promises of future compensation, or couvert what might hâve proved 
to be a profitless undertaking, and certainly a dangerous one, into 
a certain reward. 
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As to the cliaracter of the services, the case at bar differs from 
most cases of salvage. The peculiar skill and ability of Prof. Priée 
as a chemist is undoubtedly the prominent feature of this salvage 
service. His services were desired and were of value because of 
his well-known familiarity with and expérience in his profession. 
He States that carbonic acid gas is the only efficient agent to ex- 
tinguish burning sulphur. Certain it is that the fire department, 
with the use of some flve engines and the assistance of three tugs, 
pouring in such a quantity of water as to cause the vessel to sink 
at one end, was not able, at the expiration of two full hours, to 
arrest the fire or to affect it to any appréciable degree. Ail the 
witnesses who testifled on that point agrée that the efforts of the 
fire department had not the slightest effect on the fire, at least so 
far as could be determined from the volume of smoke, the heat, 
and other indications. But, whatever may hâve been the reason, 
it waa évident that water was not extinguishing this burning cargo 
of sulphur, nor did there seem any probability of its doing so. For 
at least three days and nights Prof, Price was almost continuously 
engaged in supervising the génération, and the introduction into 
the hold, of carbonic acid gas, keeping the vessel under close sur- 
veillance, watching the température, and attending to the fire in 
gênerai. The work was certainly exacting, and required the exer- 
cise of care and skill, and the abandonment of ail other employ- 
ment That there was, for a time, danger of explosion, and, there- 
fore, the situation was one of some péril and hasardons to life, is 
established by the testimony of Prof. Price and by the statements 
t>f the expert witnesses. This testimony is borne ont by that of 
P. ^. Edwards, one of the fire commissioners, and who was présent 
after the fire flrst broke ont. He testifles that he became appre- 
hensive of an explosion; that, although the fire department did 
good work, the situation became a dangerous one. Whether such 
danger was imminent is, of course, impossible to détermine with 
certainty; but that there was danger is unquestionable. This dan- 
ger is therefore an élément in the case as presented to the court, 
and the success of Prof. Price in averting the threatened disaster 
is a matter for considération in determtning the value of his serv- 
ices. In the case of The Suliote, 5 Fed. 99, the fire was in cotton 
baies stowed in the ship. Three tugs assisted in putting out the 
fire, two of which pumped in water, while the third, the Protector, 
a powerful tug specially equipped to render service in the case of 
flre, pumped into the hold of the vessel, not only water, but also 
carbonic acid gas, which was regarded by the court as having been 
an effective agent in extinguishing the flre among the cotton baies. 
The award was made on a valuation of cargo, vessel, and freight, 
amounting in the aggregate to 1247,806.35. The salvage awarded 
by the district court was 15 per cent. Mr. Justice Bradley, in the cir- 
cuit court, reduced the award to 8 per cent., making the allowance 
119,824.51. In the case of The Cyclone, 16 Ped. 486, an award of 
15 per cent, on the vessel and of 25 per cent, on the cargo of naphtha 
was made, amounting in aU to |2,863.25. The vessel had been ap- 
praised at |6,500, and the cargo of naphtha at $7,553. The service 
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lasted for some four hours, and was rendered by two tugs. The 
meritoiions character of the service is noticed by the judge in tbe 
f ollowing lânguage : 

"There àrè two drcurnstances In the preâent case whlch are well-recognized 
grounds fOr enhantdng salvage reward: First, the extremity of the danger 
of the Cyclone, and the necessity of Immédiate relief; and, second, the Per- 
sonal hazard wWch attended the service, owing to the inflammable and ex- 
plosive character of the cargo in her hold, and ita exposed condition, the 
hatches being ail bpen." 

In The Avoca, 39 Fed. 567, Judge; Benedict awarded |5,000 on a 
vessel and cargo consisting of 10,000 barrels of oil. The vessel 
had caught flre from a wharf to which it was attached. The sal- 
ving tug came up, towed it into the streain, which consumed about 
30 minutes, and proceeded to extinguish the fiâmes, which was 
accomplished in about an hour and three-quarters. The value of 
the bark was $35,000; the value of the cargo, |36,760. With regard 
to the service^ the learneâ judge says: 

"It Is not to be doùbted that the services rendered by the Alice B. Crew on 
this occasion^ were salvage services of an important character. Had it not 
been for the timely presto© of the Alice B. Crew, the prools render it cer- 
tain that Oie barli and her cargo would hâve been whoUy destroyed, as wcre 
other vessels, by the saine flre. The services so rendered were promptly 
rendered to a vessel in gréât distress. They were voluntary, and they re- 
sulted in savingithe veasel and her cargo from destruction. * * * The 
services, hewever, were of ehort duratlon, and involved no spécial skill or 
hazard; to the salvors." 

In Spreckles v. The Brussels, 38 Fed. 524, the salvage sendce 
was by a steam tug to a vessel on flre, which prevented the flre 
from spreading until a flre boat came up and extinguished the 
flre. Afterwards, the steam tug towed the vessel to the mud fiats. 
It did not succeed in subduing the fiâmes, but prevented them 
from extending to a quantity of mustard seed and oU constituting 
part of the cargo. The service lasted a few hours. The service 
rendered before the flre bôat came up lasted about a half hour. 
The learned judge considered that the services of the tug in this 
respect were valuable; and, though he could not say that the tug 
certainly saved the ship from destruction, she contributed to it, 
very possibly, in an important degree. The value of the vessel in 
her damaged condition was stipulated to be $15,000; the agreed 
value of the cargo was |55,312.56,— total, |70,312.56. The court 
allowed the sum of |1,500. The case was appealed to the circuit 
court, where the award was increased to |2,500. In the case 
of The Kenilworth, 41 Fed. 523, a fire started in a warehouse, and 
was communicated to a wooden vessel and a steel ship fastened to 
the wharf alongside the warehouse. The steel ship was the Ken- 
ilworth, valued at $100,000. Three tugs and a river steamer ren- 
dered salvage services in separating the two burning vessels, and 
in extinguishing the flre on the Kenilworth. The court awarded 
the sum of |14,500 to the salvors for the services rendered the 
Kenilworth. In the case of The Connemara, 108 U. S. 352, 2 Sup. 
et. 754, a vessel on a voyage from New Orléans to Liverpool, Eng- 
land, with a cargo consisting chiefly of pressed cotton, had been 
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towed down the river by a towboat and was anchored near the 
mouth of the Mississippi river. In tlie night, a passenger on board 
the ship was awakened by the smoke of burning cotton. He gave 
the alarm to the officers and crew of the ship and of the towboat. 
The flre was in the poop, above the main deck, and near the door, 
which could be opened by raising the latch ; and the flre, when dis- 
covered, was confined to three baies of cotton, a spare sail, and 
two coils of tafred rope. There were 127 baies of cotton stowed 
in the poop. The towboat had on her deck a pump worked by 
steam, and hose long enough to reach the flre on the ship. As 
soôn as the alarm was given, and by the exertions of the towboat's 
offlcers and crew, and of her three passengers, the hose was laid 
from the pump to the deck of the ship, and by their use of this 
pump and hose the flre was put ont in 15 or 20' minutes without 
any damage to ship or cargo beyond the burning of the sail and 
the two coils of rope, the partial burning^ of the three baies of 
cotton, and the charring of a part of the upper deck or roof of 
the poop. In extinguishing the flre there was no serious risk of 
loss or damage to the towboat or of injury to life or limb of any 
of the salvors. No efiicient effort was made by the ofiQcers or the 
crew of the ship to extinguish the flre. The ship had on her deck, 
within 15 feet of the flre, two tanks of water, holding 400 gallons 
eaeh, one of which was full and other half f ull, with 6 buckets near 
the flre and 7 above, and a pump by which water could hâve been 
pumped upon the upper deck. At the time of the flre a steam tug 
was lying about a quarter of a mile off, and there was a telegraph 
station on a plantation near by from which a dispatch could hâve 
been sent to the city of New Orléans for aid to put out the flre, 
and efficient aid might hâve reached the ship from the city in two 
hours and a half after notice. The value of the ship and cargo 
was |236,637. The district court awarded as salvage the sum of 
$18,930.96, or 8 per cent, of the value. On appeal to the circuit 
court the award was reduced to $14,198, or 6 per cent, on the 
value. The case was appealed to the suprême court, where the 
judgment of the circuit court was affirmed. The court, in com- 
menting on this award, said: 

"In the présent case, a vessel and cargo of great value were rescued from 
imminent danger by tlie energetic efforts of tlie salvors, and the amount of 
salvage awarded is less tlian one-sixteentli of the value of the propertj' 
saved. Although upon the circumstances of the case, so far as they can be 
brought before us by the summai*y of them in the flndiugs of faets by the 
circuit court, we might hâve been better satisfled with an award of a smaller 
proijortion, we caunot say that the amount awarded is so excessive as to 
violate any rule of law." 

While thèse cases are somewhat analogous to the one at bar, 
they do not furnish any very deflnite standard to which the court 
can resort to détermine the amount of compensation for salvage 
services in the présent case. It is an admitted state of the law 
of salvage that judges may arrive at différent conclusions upon 
Bubstantially similar facts. As was said by Chief Justice Marshall 
in The Sibyl, 4 Wheat. 98: 
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"It Is almpst Impossible that différent minds, contemplating the same s^l^^ 
ject, should not forin différent conclusions as to the amount ot salvage to b« 
decreed, and the mode of distribution." 

But, so far as it is possible to deduce any rule or guide from 
thèse précédents as to the amount of compensation for salvage 
services, they shoiild be considered and followed. Further than 
this, the particular facts of each case must govem. In the case 
at bar, the salved property was valued by agreement at $97,000. 
The services were of a peculiarly meritorioua character. They 
did not consist in the use of the prdinary mechanical power, such 
as pumping in water, but they required and called into play the 
spécial skill and ability of Prof. Price as a chemist in the use of 
materials and appliances in extinguishing the are. This is the 
important feature of the salvage service rendered by the libelant. 
It is not the only feature, but it is the important one. Further- 
more, his efforts and System of extinguishing the fire were at- 
tended with success in saving both ship and cargo. The situation 
was a critical and dangerous one, which required prompt, intel- 
ligent, and effective measures to check the further progress of the 
fire and place it under control as speedUy as possible. The only 
other way of putting out the fire that was considered feasible had 
signally failed, whereas Prof. Price's method checked its progress 
in a few hours, and plaçed it under absolute control in about 60 hours. 
While his attendance upon the vessel covered the greater part of 19 
days, yet the period when the important salvage services proper 
were rendered may be said to cover a period of about 3 days. After 
that time it was considered more judicious and causons by Prof. 
Price to closely watch the vessel, and supervise the unloading of 
the sulphur. While this part of the service cannot be regarded 
as salvage service, properly speaking, because, the danger of fire 
being past, there was no spécial need of his services in the capacity 
of salvor, yet, as he had been placed in full control by the captain 
of the vessel himself, until such supervision was revoked he was 
attending to duties pertaining to the safety of the vessel. Now, 
while this fact may not be considered as materially enhancing the 
salvage award, it is mentioned to indicate that the court is not 
unduly influenced by the mère length of time spent by the salvor 
in and about the vessel in superintending the discharge of the 
cargo after the actual period of danger had passed. But it may 
be observed, however, that Ms services in that connection seem 
to hâve been performed in a very satisfactory manner, and in- 
volved the suggestion that brought into opération the exhaust fan, 
by which the hold was cleared of the carbonic acid gas, rendering 
immédiate work of unloading possible, and free from danger of 
suffocation. In view of ail the circumstances mentioned, I am of 
the opinion that the sum of $10,000 is a fair and reasonable salvage 
compensation in this case, and a decree will accordingly be en- 
tered in favor of the libelant for that amount 
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BTBVBNS T. OLARK et al. 

(Olrctdt OOTirt of Appeals, Seventh Circuit, lilaxch 6, 1894.) 

No. 113. 

1. Appeal— Whbn Lies— Jddgmknt at Law. 

Appeal does not Ile from a Judgment In an action at law, a wrlt ei 
error being the only mode of revlew. 
S. Wbit of Error — Time op Issuing and Filing Waivbk. 

To give the appellate court jurisdlctlon of a wrlt of error, the wrlt must 
be Issued and filed wlth the court below wlthin the tlme prescrlbed by 
law, and this requirement cannot be walved by the parties. 

Appeal from the Circuit Cîourt of the United States for the 
Northern District of minois, Northern Division. 

This was an action of assumpsit by Nora G. Clarlc and William 
Diacon against W. H. Banks and W. G. Sterens. At the trial the 
jury found for plaintiffs. Judgment for plaintiSs was entered on 
the verdict. Défendant Stevens appealed. 

H. S. Eobbins, for appellant. 

Lynden Evans and Frederick Arnd, for appellees. 

Before WOODS and JENKINS, Circuit Judges, and BTJNN, Dis- 
trict Judge. 

BUNN, District Judge. There îs inthis case a preliminary ques- 
tion of jurisdiction to be decided. The action was one at law, to 
recover damages upon a contract for the delivery of ice. The case 
was tried before a jury in January, 1893, and a verdict rendered 
for the plaintlff on January 13, 1893, for $4,397.97. On February 
20, 1893, a motion for a new trial was overruled, and judgment 
entered for the plaintiff upon the verdict On April 19th an appeal 
was prayed for and allowed. The case was argued upon the merits» 
on October 5, 1893, without any objection being raised as to the 
jurisdiction of this court to hear the case. It was afterwards dis- 
covered by the court that no wrlt of error had ever been prayed 
for or issued, and, the attention of counsel being called to the 
fact, argument was had and briefs were filed on the question 
whether or not this court could take jurisdiction of the case by 
consent, without a wrlt of error ever having been issued. If it 
could, then the objection on this ground must be consldered as 
walved by the parties having argued and submitted the case upon 
the merits without objection. 

We are of opinion that this court has not obtalned jurisdiction 
of the case, and that the appeal must be dismlssed. The appro- 
prlate and only mode of brlnging cases of law for revlew before 
this court is a wrlt of error. An appeal is applicable only in 
chancery cases. The distinction Is obvlous, and has been steadlly 
observed and malntalned by the United States suprême court for 
a century. Equity cases must be brought up by appeal, whlch 
brlngs up the entlre record upon the facts as well as the law. 
Cases at law can only be brought up by writ of error, whlch 
simply brlngs up the record for the correction of errors of law; 
that is to say, a wrlt of error carries up nothlng but questions of 
v.62F.no.5— 21 



322' FEDERÀti REPOÊTBB, Vôl. 62. 

law, and thèse questions are to be detennined according to the 
facts found in the record. An appeal càrries up everytMng. It 
substitutes the higher court in place of the lower, and ail questions, 
whether of fact or of law, depending upon évidence or law, may 
be re-examined by the appellate court, just as they were originally 
examined by the lower court having original jurisdiction. This 
was the practice in England at the time of the adoption of our 
constitution, and had been for a long time; but by some oversight 
or omission in the original judiciary act of September 24, 1789 (1 
Stat. c. 20), this distinction was not preserved, and that stâtute 
(section 22) provided generally for the review of cases going up 
from the circuit court, whether légal or équitable, by writ of 
error; so that in ail cases, whether at law or in equity or ad- 
miralty, a writ of error was the proper proceeding to obtain a 
review in the suprême court. After this law had remained in 
force about 14 years, from September, 1789, to March, 1803, this 
distinction, which had always existed in the English practice, was 
found so important that çongress changed the law, by act of March 
3, 1803 (2 Stat. c. 40), by providing that, in cases of equity and 
admiralty and maritime jurisdiction, and of prize and no prize, an 
appeal should be allowed to the suprême court. The eflfect of this 
provision was to repeal, by implication, the law of 1789, so far as 
that allowed a writ of error in a case in equity Or admiralty, and 
to harmonize the System of appellate jurisdiction, and make it 
conform to the ancient and well-established principles of judicial 
proceedings. The writ of error, in cases at common law, remains 
in force, and submits to the revision of the suprême court only the 
law. The remedy by appeal is conflned to equity and admiralty 
cases, and brings before the appellate court the facts as well as 
the law. Thèse remédies could never in the United States courts 
be used interchangeably. The San Pedro, 2 Wheat. 132. 

There can be no doubt that the law of 1891 (chapter 517, § 6), 
providing that the circuit court of appeals shall exercise appellate 
jurisdiction to review, by appeal or by writ of error, final decrees 
and judgments of the district and circuit courts in certain deflned 
cases, préserves the samé distinction which has hitherto so long 
existed, and that the proper proceeding in cases in equity is an 
appeal, and in cases at law a writ of error. If the language of 
this provision were to be construed literally, either an appeal or 
writ of error might be resorted to for the purpose of taking cases 
either at law or in equity to this court. But the provision should 
be construed with référence to the hitherto existing law and prac- 
tice in thèse cases. There can be no presumption that çongress 
tntended to change the practice, unless that intention is plainly 
manifested by the language of the act. 

The suprême court has unif ormly held that it can obtain appel- 
late jurisdiction in a case at law only by the issuing by the proper 
authority of a writ of error, and by filing the same in the court 
which rendered the judgment. Brpoks v. Norris, 11 How. 204. 
Consent will not give jurisdiction; ànd if, at any time, the record 
does not show the necessary facts to give the court jurisdiction, 
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the court will dismiss tHe case. The jurisdictîon of ail the United 
States courts is spécial. The suprême court and the circuit court 
of appeals possess no appellate power in any case uniess conférred 
upon them by act of congress; nor can such jurisdictîon, when 
conférred, be exercised in any other form, or by any other mode 
of proceeding, than that which the law prescribes. Barry v. Mer- 
cien, 5 How. 103; U. S. v. Curry, 6 How. 106. 

In McColIum v. Eager, 2 How. 61, it was decided by the suprême 
court that a decree in chancery cannot be brought up for review by 
a writ of error. 

In Sarchet v. TJ. S., 12 Pet. 143, which was an action at law upon 
a bond (opinion by Chief Justice Taney), it was held that the case 
could not be brought to the suprême court by an appeal, but must 
come up on writ of error, to give the court jurisdiction; and the 
court say in that case it had been so repeatedly held by that court. 

In Ballance v. Forsyth, 21 How. 389 (opinion by Chief Justice 
Taney), the same doctrine was reaffirmed; and it was held, further, 
tliat where an appeal had been taken and dismissed, and a motion 
made to reinstate the case, and a stipulation to that effect signed 
and filed by the parties, that consent could not give jurisdiction 
where the law did not. 

In Kelsey v. Forsyth, Id. 85, it was held that the agreement of 
parties cannot authorize the suprême court to reTise a judgment 
of an inferior court in any other mode of proceeding than that 
which the law prescribes. 

In Walker v. Dreville, 12 Wall. 440, the court, by Mr. Justice 
Miller, says: 

"We hâve so often decided that, notwithstandiug the peculîarities of the 
Civil Code of Louisiana, the distinction between iaw and eqiiity must be 
preserved in the fédéral courts, and that equity causes from that circuit must 
come hère by appeal, and common-law causes by writ of error, that we cannot 
now départ from that rule without overruling décisions and a well-estab- 
lished course of practice. The présent case being a proceeding in equity 
brought hère by writ of error, and not by appeal, the writ must be dismissed." 

In Bondurant v. Watson, 103 U. S. 278, and Ex parte Ealston, 
119 U. S. 613, 7 Sup. et. 317, the same doctrine is reafarmed, Chief 
Justice Waite in each case deliveriug the opinion. In the flrst 
of thèse cases the writ of error was issued in the name and bore 
the teste of the chief justice of the suprême court of Louisiana. 
The court held it had no jurisdiction of the case, because no writ 
of error had been issued. No writ had been issued by the suprême 
court of the United States. As such a writ was necessary to 
the jurisdiction, the suit was dismissed. 

Some stress was laid in the argument of this question upon the 
waiver of the writ of error by the appellee, by arguing and submit- 
ting the case upon the merits, without objection or making a 
motion to dismiss; and, if consent of parties, without the formal- 
ity of a writ, could give jurisdiction, after the time had expired for 
issuing the writ, there can be no doubt that the submitting of the 
case on the merits would be a waiver. The law gives six months 
after the entry of the judgment in which to issue the writ of error 
or take an appeal. This provision as to time is absolute. The 
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rîght is strictly Btatutory. The time for suing out tlie writ 
or praying an appeal cannot be enlarged by stipulation of the 
parties, nor by the order of the court The judgment was entered 
on February 20, 1893, and the time for issuing the writ expired 
On August 20, 1893. The case was argued October 5, 1893, a 
mohth and a half afterwards. There was nothing looking to a 
waiver until the right to the writ of error had been lost by lapse 
of time. If consent could gire jurisdiction a month after the 
time for issuing the writ had elapsed, there is no reason why it 
might not ten years after. But it is quite clear from the author- 
ities cited and others that there can be no waiver of the writ at 
any time. The issuing of the writ within the prescribed time is 
a jurisdicttonal fact, and neither consent nor anything else can take 
the place of it, at the option of the parties. If there can be no 
express waiver by stipulation, there can be no implied waiver. 

The case of Crédit Co. v. Arkansas Cent. Ey. Co., 128 U. S. 258, 
9 Sup. Ot. 107, is very instructive, and shows the great strictness 
with which thèse questions of the appellate jurisdiction of the 
United States suprême court hâve been treated. It was an appeal 
in a chancery case. The final decree in the circuit court was 
entered on January 22, 1883. The law allowed two years from 
final entry of the decreè in which to appeal. On January 22, 1885, 
exactly two years after such entry, a pétition for an appeal was 
presented by counsel for complainant to Mr. Justice Miller, and 
allowed. At the same time, Mj. Justice Miller signed a citation to 
the défendants to appear in the suprême court of the United 
States, at the next tenu, to answer the appeal. A bond for costs 
was also, at the same lime, presented and approved by the same 
justice. Thèse papers, if liiey had been flled in the court where 
the decree was entered on that day, would hâve perfected the 
appeal within the two years, and given the suprême court jurisdic- 
tion; but they were not presented to the circuit court, nor flled 
with the clerk thereof, until five days later, on January 27, 1885. 
The cause was argued at length in the suprême court when it was 
reached upon the docket, and submitted on the merits. The su- 
prême court, nevertheless, dismîssed the appeal for the want of 
jurisdiction, because not taken in time; that is to say, within the 
two years allowed by law. The doctrine declared in Brooks v. 
Korris, 11 How. 204, that the writ of error is not "brought," in the 
légal meaning of the term, until it is flled in the court which ren- 
dered the judgment, is reaffirmed, and the same doctrine applied 
to appeals. 'fiiere an appeal had been prayed for and allowed 
within the time, and ail the papers necessary to perfect it flled in 
the proper court, five days thereafter. The cause, when reached, 
was argued and submitted on the merits. So far as the little 
matter of the delay of five days in filing the appeal papers could 
be waived by the parties, it was waived; but the court refused to 
take jurisdiction, notwithstanding the waiver. The same doctrine 
is aflBirmed in subséquent cases. See Small v. EaUroad Co., 134 U. 
S. 515, 10 Sup. Ot 614; Farrar v. Churchill, 135 U. S. 609, 10 Sup. 
Ot 771. 
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We hâve examined ail the cases cited by counsel for the appel- 
lant, and think that they do not conflict with ci* aflect tlxe authorlty 
of the cases already noticed in this opinion. The two cases de- 
cided by the United States suprême court most relied upon are 
Gelston v. Hoyt, 3 Wheat. 246, and McDonogh v. Millaudon, 3 How. 
693. In the earlier case (opinion by Mr. Justice Story) the writ 
of error was regularly issued by the United States suprême court, 
and direeted to the court of errors of the state of New York. The 
case had been taken from the suprême court of New York to the 
court of errors, and was there heard and decided; but according 
to the practice ia that state the record, after hearing in court of 
errors, was returned to the suprême court. This having been done 
before the writ reached the court of errors, that court could not 
exécute the writ. The writ was then presented to the suprême 
court, whence the record was sent; but, not being direeted to 
that court, it could not regularly exécute the writ. In this situa- 
tion the parties consented to waive ail objections to the direction 
of the writ, and to consider the record as properly brought up, if, 
in the opinion of the United States suprême court, the case could 
then be properly brought up by writ of error direeted to the 
suprême court of New York, where the record was. The court 
held that this might be done, and took. cognizance of the case. 
The law which provided for issuing writs of error to a state 
court did not prescribe the tribunal to which the writ should be. 
direeted. The court held it must be direeted either to that tribunal 
which could exécute it, to that in which the record and judgment 
to be examined are deposited, or to that whose judgment is to be 
examined, although, from its structure, it may hâve been rendered 
incapable of performing the act required by the writ. Since the 
law required a thing to be done, and gave the writ of error as 
the means by which it was to be done, without prescribing, in 
this particular, the manner in which the writ was to be used, it 
appeared to the court to be perfectly clear that the writ must be 
used so as to effect the object, which was to bring up the record. 
The writ having been regularly issued, and the purpose of issuing 
it having been fuUy accomplished, there was nothing lacking to 
give the court jurisdiction. What the parties waived was not the 
issuing of the writ, but the particular manner of sending up the 
record, which was not jurisdictional. 

In McDonogh v. Millaudon the writ of error was issued by the elerk 
of the suprême court of Louisiana, and the citation was signed by one 
of the judges of that court. The record was sent up by that court to 
the suprême court of the United States. At the instance of the de- 
fendant in error, a writ of certiorari was afterwards sent down to 
the state court to complète the record. This was executed, and the 
cause had been pending in the suprême court of the United States 
for two years when a motion was made by the défendant in error 
to dismiss the case. The court refused to dismiss the case, without 
deciding whether or not the writ could regularly be issued by the 
elerk of the state court. In this case a writ and citation had been 
issued, and the défendant ia error, after the record had gone up. 
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Ufl-)J iiwself obtained from the suprême court a writ of certiorarî 
Qireirted tp the state çpurt to complète the record. The purpose 
of Iptie Vrit, whether règularly issuëd or not, h'ad been accom- 
plishedj and, by thé a,i4 of a certi,orari issued at the instance of 
the défendant in errdr,, the record had been completed. This, 
clearly, is not the case of dispensing with the writ by waiver or 
consent of parties, whiçh the suprême court has so often declared 
cannot be done. ; , 

The true Une of distinction running through tbe cases is between 
f^cts wHich; are juriadïctîonal and those whicK are not. The is- 
suance of the writ and fding it with the court below within the 
time prescribed by law are jurisdictional, and cannot be waived. 
They ape the only means known to the law for bringing up for 
review cases at law; but, any mère irregularity in getting up the 
record may be waived. 

In the case at bar no writ of error has ever been issued, and 
the time for issuing one had expired a month prior to the hearing. 
The resuit is, the appeal must be dismissed. 



VIDER et al. v. O'BRIEN. 

(Oireuit Court 0£ Appeals, Seventh Circuit. May 31, 1894.) 

No. 124. 

1. APPBAl:,-r^OBJECTIOHS NOT, RilSED Bei:,OW— EXCEPTIONS TO CHARGE. 

An exception to the Judge's "charge in its entlrety, and to the follow- 
ing portions thereof," foUowed by a séries of propositions embracing sub- 
stantiallty ail of the charge, is not good where any part of the charge is 
correct. 

2. SaME— ^ASSIGNMBNTS OF ErROÏI. 

Unda: a rule of court requiring an assignment of errors to "set out 
separateiy and particularly each error asserted and Intended to be ui-ged," 
there, should be a separate assignment of error in respect to each part 
of the charge which is alleged to be erroneons. 

3. Same— Brieps. 

Under amie of comt requiring appellant's brief to contaln a speciflcatiou 
of the errors relied on, eadh speclflcatlon of the brief shouid conform 
substantiaiiy to the particular assignment of error on whlch it is based. 

In Error to the Circuit Court of the United States for the Northern 
District pf Illinois. , 

This was an action of assumpsit by M. W. O'Brien, trustée, against 
Olof Vider, William Kinsela, Michael J. Labounty, Charles Netter- 
strom, and Hugh Naughton. At the trial, the jury found for 
plaintiff. Jadgment for plaintiff was entered on the verdict. De- 
fendants biîought error. 

H. H. Anderson (J. J. Parker, of counsel), for plaintiffs in error. 
Kraus, Mayer & Stein, for défendant in error. 

Before WOODS and JENKINS, Circuit Judges, and BAKEE, 
District Judge. 
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WOODS, Circuit Judge. The plaintiffs in error were the dé- 
fendants below. The bill of exceptions shows that, at the con- 
clusion of the court's charge to the jury, "the défendants then and 
there duly excepted to said charge in its entirety, and to the following 
portions thereof;" and there follows a séries of 10 or more propo- 
sitions, embracing substantially ail of the charge except the state- 
ment of the case. That such an exception is not ayailable, if any 
one of the portions excepted to is good, is settled by numerous dé- 
cisions, as well as by rule 10 of this court (1 C. G. A. xiv., 47 Fed. vi.), 
M'hich requires that the party excepting to the court's charge shall 
"state distinctly the several niatters of law in such charge to which 
he exeepts." A gênerai exception to the giving or refusing of a 
séries of instructions is not good. Block v. Darling, 140 U. S. 234, 
11 Sup. et. 832; Beaver v. Taylor, 93 U. S. 46; Worthington v. 
Mason, 101 U. S. 149; Bailway Co. t. Zider, 61. Fed. 908. 

The assignments of error are also defective. Neither the original 
assignment, nor an additional assignraent which the record shows 
to hâve been flled some days later than the first, conforms to the 
requirement of rule 11, that an assignment "shall set out sepa- 
rately and particularly each error asserted and intended to bc 
urged," and, "when the error alleged is to the charge of the court, 
the assignment of errors shall set out the part referred to totidem 
verbis, whether it be instructions giyen or refused." This means, 
clearly, that there must be a sépara te assignment of error in respect 
to each part of the charge which is alleged to be erroneous, or, to 
say the least, if it is sought by a single spécification of error to 
bring into question more than one proposition, it must be dis- 
tinctly alleged that there was error in giving, or in refusing, each 
seTerally of the propositions which it is intended to challenge. 
The language of the assignment hère is: "The court erred in 
charging the jury as follows;" and there follows the same séries of 
propositions to which the gênerai exception is shown to hâve been 
taken. 

There has been a failure, it is to be further noted, to comply with 
the requirement of rule 24, that the brief of the plaintiffs in error, 
after giving a concise statement of the case, shall contain a spécifi- 
cation of the errors relied upon. A comparison of the language 
of this rule with that of rule 11 shows the intention to be that 
each spécification of the brief shall conform substantially, if not 
literally, to the particular assignment of error on which it is predi- 
cated. And for convenience there ought to be, with each spécifica- 
tion in the brief, a référence to the corresponding assignment of 
error, as well as to the place in the bill of exceptions or other 
part of the record where the alleged error is shown. It is possible 
that a painstaking search and comparison would show some of the 
numerous spécifications of the briefs in this case to be substan- 
tially the same as some of the numerous assignments of error, but 
such search and comparison ought not to be imposed upon the 
court. The relation of each spécification to its corresponding as- 
signment should be in some way distinctly indicated. 

Of the various objections made to the introduction and exclusion 
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of évidence it would serve no good pnrpose to mak'e particular state- 
ments. The record shows no ruling of which the plaintifls in 
error may justly complain. 
The judgment below is affirmed. 



CLARKB et al. v. RIOHMOND & W. P. TERMINAL RAILWAY & WARE- 

H0USB3 CO. et al. 

(Circuit Court of Appeals, Flfth Circuit June 12, 1894.) 
No. 203. 

1. Corporations— Stock Contbolled by Competino Cohporation— Right to 
Vote. 

Stock in a railroad corporation of the state of Greorgia was registered 
in the name of a corporation of another state, and its voting power was 
held by another forelgn corporation, neither of whlch was a carrier; but 
the voting power was controUed by a carrier corporation of another state, 
which was in competitlpn with the railroad company as to Interstate 
trafflc, though not as to matters domestlc to the state of Georgia. No con- 
tract affectlng isuch stock was shown to hâve been made by the parties 
In Georgia, or with any Georgia corporation. Edd, that the right to vote 
on such stock was not affected by the provision of the constitution of 
Georgia declaring illégal and vold ail contracts or agreements with corpora- 
tions which may lessen compétition In their respective businesses, or en- 
courage monopoly. 

3. Appeal — Discrétion of Court Below— Costs. 

An award of costs, wlthin the discrétion of the court below, will not be 
reviewed on appeal, except in case of grave and manifest abuse. 

Appeal from the Circuit Court of the United States for the South- 
ern ifestrict of Georgia. 

This was a suit by Eowena M. Clarke against the Central Kailroad 
& Banking Company of Georgia and others, in which Francis S. 
Hesseltine and others inteiTened and became co-complainants. The 
circuit court dismissed the bill. Complainants appealed. 

For reports of previous décisions in the circuit court, see 50 Fed. 
338; 54 Fed. 556. 

A. 0. Bacon, for appellants. 

Henry Crawford and A. H. Joline, for appellees. 

Before McCOEMIOK, Circuit Judge, and LOCKE and PAR- 
LANGE, District Judges. 

McCORMICK, Circuit Judge. The Central Railroad & Banking 
Company of Geoi^ia (hereinafter referred to as the Central Com- 
pany) is a corporation created by and existing under the laws of 
the state of Georgia, having its origin in an act entitled "An act 
to incorporate the Central Riilroad and Canal Company of Georgia," 
approved December 20, 1833, by which, and the varions acts 
amendatory thereof and supplemental thereto, and by reason of 
its consolidation with the Maçon & Western Railroad Company, 
a corporation created by and existing under the laws of the state 
of Georgia, and with other corporations, it was authorized to issue, 
and did, prior ta the Ist day of January, 1887, issue, its capital 
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stock, which miglit be and was acquired by other corporations and 
by individuals; the ownersbip of its stock carrying with it the 
right to the holder, of record, of each share thereof, or his ap- 
pointée or proxy, to cast one vote upon sucb share at any meeting 
of the stockholders to be held for any purpose, including the élec- 
tion of directors of the company. The main stem of the Central 
Company is a railroad runni-ig from the city of Sayannah, through 
the city of Maçon, to the city of Atlanta, with a branch extending 
from Grordon, in Wilkinson county, to Milledgeville, and is the only 
railroad directly owned by the Central Company. The total issue 
of stock of the Central Company is 75,000 shares, each of the par 
value of flOO, aggregating $7,500,000. XJp to the Ist day of June, 
1891, the Central Company, as owner, lesseo, or otherwise, operated 
and controlled railroads having an aggregate of 2,400 miles, covering 
the chief commercial points in Georgia, and in several of the 
adjoining states. It also operated and controlled, in like manner, 
océan steamship lines running regular packet ships to Boston, 
New York, and Philadelphia ; the aggregate value of ail its prop- 
erties being variously stated in the oral argument of counsel at 
from forty to sixty millions, with its business extended in some 
degree, and in one way or another, to ail the country east of the 
Mississippi river, and beyond it, in some quarters. Prior to the 
Ist day of July, 1887, various persons, who had acquired and 
owned 40,000 shares of the capital stock of the Central Company, 
procured to be created and organized under the laws of North 
Carolina the Georgia Company, to which company they trans- 
ferred their 40,000 shares of Central Company stock, receiving in 
exchange therefor 120,000 shares of the capital stock of the Georgia 
Company, of the par value of $100 each, together with 4,000 of its 
first mortgage collatéral trust bonds, each for the sum of $1,000, 
the payment of the principal and interest of which was secured 
by a mortgage or deed of trust by which the 40,000 shares of the 
Central Company stock were hypothecated for the beneflt of the 
holders and owners of thèse bonds, in which mortgage or deed 
of trust it was provided that the voting power belonging to thèse 
40,000 shares of stock of the Central Company should be exercised 
by the Georgia Company, its successor, successors, or assigns, by 
proper proxy to be given by the Central Trust Company of New 
York, the trustée in the mortgage. The whole number of shares 
of capital stock of the Georgia company was limited by its charter 
to 160,000. It appears that only the 120,000 shares above men- 
tioned were ever issued. Thèse 120,000 shares were ail acquired 
and held by the Eichmond & West Point Terminal Eailway & 
Warehouse Company (hereinafter caUed the Terminal Company). 
On the Ist day of March, 1889, the Terminal Company, by a deed 
of trust to the Central Trust Company of New York, trustée (cover- 
ing other matters and property), hypothecated, as security for the 
owners of certain of its bonds, 119,900 shares of the 120,000 shares 
of the capital stock of the Georgia Company, and 2,200 shares of 
the capital stock of the Central Company, providing that the voting 
power belonging to thèse hypothecated shares should be exercised 
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by tb© Tecminal Company, its successor, successors, or assigns, by 
, proper proxy to be given by tbe trustée. The Termipal Company 
owns and bolds a majority of- the capital stock of the Eichmond 
& Banville Company (hereinafter referred to as the Banville Com- 
pany), and through the Banville Company, or otherwise, controls 
ail the différent transportation Unes known as the Piedmont Air 
Line. The agg régate amount oî the par value of the stocks and 
bonds of the lines embraced in the Piedmont Air-Line system, 
owned by the Terminal Company, is alleged to be more than 
$34,000,000. It is alleged that the Tei*minal Company controUed, 
by stock ownership or otherwise, the lines comprising the East 
T(^nnessee, Virginia & Georgia System of railroads, aggregating 
2,600 miles. It is alleged that thèse Systems are competing car- 
riers throughout the estent of the territory touched by the traiHc 
of the Central Company. On January 1, 1889, the Banville Com- 
pany acqulred by lease, to run for 20 years from that date, ail the 
railroad lines and other rights then held or to be acquired by the 
Georglai Pacific Company. On the Ist day of June, 1891, the Central 
Company, made a lease of ail of its lines to the Georgia Pacific Com- 
pany, and; thereupon the Banville Company entered into possession 
and controlof ail the properties of the Central Company. The 
interest où ail bonds for which the Central Company was liable was 
duly paid. The semiannual dividend of 3^ per cent, on the capital 
stock of the Central Company and on the stock of the Southwestern, 
for the payment of which the Central was bound, was duly met; 
the last payment being made in Becember, 1891. On March 3, 
1892, Bowena M. Clarke, one of the appellants (a minority stock- 
holder of tbe Central Company), exhibited her bill to one of the 
judges of the circuit court, in chambers, alleging that the lease of the 
Central Company to the Georgia Pacific was unauthorized and un- 
lawful; that the use of the properties of the Central Company by 
the Banville Company was 'destructive; that the control of the ma- 
jority of the capital stock of the Central Company by the Terminal 
Company was in violation of the constitution of Georgia, and against 
the public poUcy of that state; that the oflicers and direetors of 
the Central Company were the créatures of the Terminal Company, 
and that it would be idle for her to apply to them to obtain for the 
stockholders the relief of which the stockholders were in urgent 
need, — and praying that the court, by a receiver, would take pos- 
session of aU the properties and business of the Central Company, 
déclare the lease to the Georgia Pacific void, require an accounting 
from the other défendant companies with the Central Company, 
and enjoin the exercise of the voting power of the capital stock 
of the Central Company held in violation of the constitution and 
public policy of Georgia. The Georgia Pacific Company, the Ban- 
ville Company, the Terminal Company, the Central Company, E. P. 
Alexander, président of the Central Company, and 11 other direetors 
of the Central Company, were made défendants. On March 4, 1892, 
the circuit court, at chambers, passed an order that the défendants 
show cause, on a day named, why the injunction prayed for should 
not be granted pendente lite, and why the prayer for a permanent 



CLARKE V. EICHMOND & W. T. TERMINAL RY. & WAREHOUSE CO. 331 

receirer should not be granted; in the meantime appointed E. P. 
Alexander, the président of the Central Company, temporary re- 
ceiver of ail the propertj and assets of that Company, providing that 
the ordinary business of the company and its connections be con- 
tinned and conducted as usual till further order, without change of 
books or of accounts. On March 24, 1892, the Georgia Pacific and 
the Banville Companies filed their respective answers to this raie 
to show cause, disclaiming ail rights under the lease whicli the bill 
prayed to hâve annulled. The motion for the appointment of a 
permanent receiver and for an injunction pendente lite, coming on to 
be heard, a decree was passed on the 28th March, 1892, appointing 
the président and directors of the Central Company a board of re- 
ceivers, with usual powers, with this addition : 

"It Is further ordered that said dlrectors, hereln appointed receivers as 
aforesaid, shall hâve and exercise in the opération of said railroad, and 
in the conduct of ordinary business oî said company, ail the powers belong- 
ing to the directors of said company under its charter, and In accordance 
with the said charter and by-laws of said company, not inconsistent with this 
order nor the possession of said property by this court, and that, as direct- 
ors of said company, they shall hâve the power to elect a président, and to 
till any vacancy or vacancies in their number in the same manner as is pro- 
vided for the filling of vacancies which may occur by résignation or other- 
wise in the board under the charter, but shall not pledge or dispose of any 
of the securities of said company, to raise money, without the approval of 
this court, except in the regular coiu'se of business." 

It was also provided in the decree — 

"That said Central Railroad & Banking Company of Georgia, and its direct- 
ors, are enjoined and prohibited, pendente lite, from allowing the said Cen- 
tral Trust Company of New York, or the said Eichmond & West Point Ter- 
minal Railway & Wareliouse Company, or any other railroad company com- 
peting with the Central Bailroad of Georgia that may, pending this order, 
acquire ownership of said stock, from voting said 42,200 shares of the stock 
of said Central Kailroad & Banking Company of Georgia, or any part thereof, 
at any élection or meeting at which the holders of the stock of the said Cen- 
tral Railroad & Banking Company of Georgia are entitled to vote under their 
charter. It is further ordered that an élection for directors of the Central 
Railroad & Banking Company of Georgia shall be held at the principal office 
of the company, in the city of Savannah, on the 16th day of May, 1892, at 
such hours as may be flxed by the charter and by-laws of the company for 
such élection, and that at such élection no votes shall be received on behalf 
of the 42,200 shares of stock standing in the name of the Central Trust Com- 
pany of New York, and alleged in the bill to be controUed by the Riehmond 
& West Point Terminal Railway & Warehouse Company, unless upon a bona 
flde transfer of the same, approved by the coiu-t, and that the directors 
elected by the stockholders at such élection shall, upon their qualification, 
constitute the board of directors of the Central Railroad & Banking Company 
of Georgia imtil the next élection." 

On May 9, 1892, the Georgia Company and the Terminal Company 
each separately presented to the court its surrender and transfer 
to the Central 'Trust Company of 'New York, in whose name this 
stock was registered, the right to vote the same at the élection 
ordered for the 16th of May; and the Central Trust Company, 
showing the nature and purpose of its holding, and the interest of 
those secured, asked to be allowed to vote the stock at that élec- 
tion. The prayer of this application was denied by an order passed 
May 14, 1892. The élection for directors was held May 16, 1892. 
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Tîie Central Trust Company of New York, by its proper proxy, 
applied to the inspectors of the élection to be allowed to deposlt 
and hâve counted tlie votes of this stock. In obédience to tbe order 
of the court this application was, of necessity, refused by the in- 
spectors, and that stock was excluded from participating in the 
élection. The Central Company was thus relieved from the domina- 
tion of the Terminal Company. Thereupon the Central Company 
brought its independent suit for an accounting against the com- 
panies against whom an accounting was prayed in the Mil in this 
case, and it also filed its cross bill in this suit August 1, 1892, pray- 
ing— 

"That an accountlog may be ordered between said Eichmond & Banville 
Railroad Company, said Bichmond & West Point Terminal RaUway & Ware- 
house Company, and said Georgia Pacific Railway Company and your orator, 
and that your orator may hâve a decree against said companles, jointly and 
severally, for the said sum of $2,500,000, and for such other and further sums 
as may, upon an accounting, be fonnd to be due to said Central Railroad & 
Banking Company of Greorgia." 

Thé appdlants say in their printed brief : 

"From this time on the complainants' bill had nothlng to accomplish, ex- 
cept the adjustment of costs, and to make the injunction against the voting 
of the Terminal Company's stock permanent" 

The record before us shows that the suit continued to be fruitful 
in novel proceedings and results, but we will not divert our atten- 
tion from the single remaining purpose of complainants' bill, so 
well expressed in their brief. The bill coming on for final hearing and 
decree, the circuit court, on June 30, 1893, passed its dècree as fol- 
lows: 

"Corne now the parties, by their respective solicitors, and this cause came 
on for final hearing upon the pleadings, testimony, and exhibits, and was 
argued by counsel. Upon considération . whereof, It is flnally ordered, ad- 
judged, and decreed that except as to the averments of the bill concerning 
the tavalidlty of the lease dated June 1, 1891, from the Central Railroad & 
Banking Company of Greorgia to the Georgia Pacific Railway Company, ail 
rights imder whlch were disclaimed by the answers of the Georgia Pacific 
Railway Company and the Richmond & DanvlUe Railroad Company, filed 
hereln March 24, 1892, the said bill of complaint be, and the same is hereby, 
dismissed tor want of equity; and the injunction hereln granted on March 
28, 1892, restraining and prohibiting the exercise of any voting power on the 
forty-two thousand two hundred shares of stock in the Central Railroad & 
Banking ' Company of Georgia, set out in Ûie bill, is hereby resclnded and 
vacated. It is further ordered that the complainant Rowena M. Clarke, and 
the intérveners, Francis S. Hesseltine, Rebecca M. Hesseltine, Charles H. 
Woodruff, and A. O. Bacon, who hâve become co-complainants herein, be, 
and they are hereby, taxed wlth one-half of ail the costs of this action accrued 
and œade after March 28, 1892. The clerk is ordered to make such taxation, 
and file the same in court, and the said Clarke and her co-complainants are 
ordered, within ten days thereafter, to pay into court one-half the amounts 
of costs so taxed by the derk; and the other half of such taxed. costs is 
charged against the défendants* except the said Central Trust Company of 
New York and the Central Railroad & Banking Company of Georgia, and day 
i» givè»- The question of the validity of the lease by the Central Railroad 
& Bâhfcing Company of Georgia to the Georgia Pacific Railway Company, 
as between said parties to the same and the Eichmond & Banville Railroad 
Company and the Richmond & West Point Terminal Railway & Warehouse 
Company, is not passed upon in this decree." 
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It is clear from an inspection of this decree tliat the judge of 
tke circuit court who presided when it was passed considered that 
there was then nothing at issue between the parties to tliis appeal, 
except the right to vote the 42,200 shares of stock. There was no 
longer any issue as to the validity of the lease. That issue presented 
by the bill, having been tenninated by the disclaimers of the ad- 
versary parties made 24th March, 1892, was not passed on in the 
deoree. As to it, the office of the bill had tenninated. Hence, as 
to it, the biU was not dismissed, having done its work; and, no 
one resisting, its having or wanting equity had become, and con- 
tinues to be, immaterial. The only question raised by the assign- 
ment of errors on this appeal, for us to consider, is, should the 
42,200 shares of stock in question hâve been disfranchised while 
held by the parties then holding it, or by such parties similarly 
related to the Central Company as a carrier? The appellants con- 
tend that this question must be answered in the affirmative. They 
rest their contention on this provision of the constitution of Georgia: 

"The gênerai assembly of this state shall hâve no power to authorize any , 
corporation to buy shares or stocls in any corporation in this state or else- 
where, or make any contract or agreement whatever, with any such corporar 
tion, which may hâve the effect, or be intended to hâve the effect, to defeat or 
lessen compétition In their respective businesses, or to encourage monopoly; 
and ail such contracts and agreements shall be illégal and void." 

The judge of the circuit court, in announcing his judgment, re- 
marked, "The authorities hâve been read almost to confusion." 
We do not need to view the case at bar through a cloud of précé- 
dents, the application of which is so doubtful or remote that they 
wiU tend rather to obscure our vision than to aid our inquiry. 
Nor is it necessary to indulge in spéculation as to the ultimate 
power of Georgia over the subject, or as to the undefined powers 
of a court of chancery to affinnatively deal with questions of state 
policy. As we hâve seen, the Central Company had its origin in 
the législation of Georgia more than 60 years ago. It does not dis- 
tinctly appear at what précise date the 75,000 shares which con- 
stituted its entire capital stock were originaUy issued and sold 
in accordance with its charter, but it is évident that this was done 
long before the adoption of the provision of the constitution invoked 
by the appellants. The présent holders of the stock in issue are 
not Georgia corporations. Unless they are forbidden by the pro- 
vision of the Georgia constitution just quoted, their right to acquire 
and hold the stock dépends on the terms of the charters of the 
respective companies. If we may distinguish between its dividend- 
bearing quality and its voting power, the only limitation, if any, 
set to its voting power, is that it shaU not be used to encourage 
monopoly, or lessen compétition between carriers. The Central 
Trust Company of New York, in whose name the stock is registered, 
is not a carrier company in Georgia or elsewhere. The Georgia 
Company, which iu 1887 acquired 40,000 shares of this stock, and 
retained its voting power till the flling of the bill and appointment 
of a receiver in this case, is not a carrier company. The Banville 
Company, which, it is insisted, controls the voting power of aU the 
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stocîtin question, is a carrier corporation j but, so far as it is in 
compétition wità tàe Central Company, it is as to Interstate traflfic, 
andnotto anymàterialextent in matters domesticto thestate of 
Geor^a. It is settled th.at the powers of corporations are derived from 
the sovereign that créâtes them. Wlien they enter another jurisdic- 
tion, and make contracts, their contracta are govemed by the laws 
of tke state in which the contracta are made. It is not shown hère 
that any contract affecting this stock was made by thèse parties iu 
Georgia, or with any Georgia corporation. It is contended that this 
stock should not bè aJlowed to rote, because it is held, or its voting 
power isi held, by another corporation, which, through this stock, 
and its other holdings of corporation stocks, does, or may and pur- 
poses to, so control the Central Company'ssystem and its competing 
Systems as to "lessen compétition in their respective businesses, 
or to encourage monopoly." The logical, ultimate, practical resuit 
of this contention is that any stockholder in two Georgia corpora- 
tions, or in one Georgia corporation and in a corporation of an- 
other state 'which may comppte for interstate traffic to be carried 
out of or into the state of Gteorgia, cannot vote his stock in both 
corporations, and, if only one is a Georgia corporation, he cannot 
vote his stock in that corporation. We say "any stockholder," be- 
cause the logic of the contention applies as well to holders who are 
natural persons as to corporations not created by the gênerai as- 
sembly of Georgia. Eeferring to this contention, summarized some- 
what dififerently, tlie judge in the circuit cotirt is reported to hâve 
said, "It is an 'anoinaly beyond expression, to my mind." To those 
only very partialiy cognizant of the state of stock holdings in this 
country, the cohtehtiOn aeems to be revolutionary. We need not 
question the power of Georgia to so provide, but we mtist inquire, 
has she so provided? Has the language of her constitution such 
self-acting afarmative force as to require a court of chancery to 
eiijoin the exercise of the voting power of this stock by its présent 
holders at the suit of thèse appellants, on the case they hâve made? 
Wê conclude that it has not such force. 

"No appeal lies from a mère decree for costs." In re City Nat. 
Bank (April 30, 1894) 14 Sup. Ot. 804, citing Bank v. Hunter, 152 U. 
S. Sl2, 14 Sup. et, 675. If the matter of costs, submitted on this ap- 
peal, is not such a mère decree for costs as will not support an appeal, 
it is such a matter as lies so largely in the discrétion of the chancelier 
that the court oî appeals would not review it, except in a case of 
grave and manifest abuse. The judgment of the cii-cuit court is 
aflSrmed. 
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MAEBURY et al. v. KENTUCKY UNION LAND CO. et aL » 

BBRRT et al. V. SAME. ' 

(Circuit Covu-t of Appeals, Sixth Circuit. May 8, 1894:.) 

Nos. 145 and 146. 

1. Corporations — Guaranty op Bonds and Stock op Other Corporation. 

Tlie ctiarter of a land company gave it powers to acquire mining anà 
tlmber lands, to take the ore and tlmber therefrom and manufacture 
ttiem, and to acquire rigUts of way "to export" Its products, with ail pow- 
ers necessary to the full use and enjoyment of the powers granted; and 
authorlzed it, "in furtherance" of those powers, to effect "a temporary 
or permanent consolidation" with any railroad company. Beld, that the 
land company had power to acquire stock of a railway company, and 
guaranty its bonds and dividends on its preferred stock, in order to secure 
the construction of a railroad necessary to the success of the land com- 
pany, thus accomplishing ail that a complète consolidation could accom- 
plish, with less risk and responsibility. 

2. Samk— Considération for Guarantt. 

Such guaranty was given by the land company with the assent of the 
stoekholders, on a contract by well-known bankers and fiscal agents to 
take a very large amount of the bonds so guarantied of a railway com- 
pany, nearly ail the stock of which was owned by the land company, 
whlch contract had been substituted for a previous contract, giving an- 
other party an option to take a smaller amount of the bonds, àt a higher 
rate of interest, but without a guaranty. Hdd, that the guaranty sbould 
not be set aside as without considération or benefit to the land company, 
although it was not shown that the party to the original contract was 
unable to comply with it. 
8. Samb. 

Other bonds of the railway company, delivered by It to the land com- 
pany in payment of a debt for advance, were negotiated by the land com- 
pany, part by sale and part by pledge for loans, on its guaraaty, given 
after the repeal of the clause in Its charter permittlng it to consolidate 
with a railway company. Held, that such guaranty was also within its 
powers, the right to borrow money being given by its charter, 

4. Qdasanït of Dividbnds— Extent of Liability. 

After a land company had guarantied dividends at a certain rate on 
preferred stock of a railway company, ail the property of the railway 
company was sold on foreclosure of mortgage, and the land company be- 
came insolvent, and ail its assets passed by statutory asslgnment for the 
benefit of its creditors, including futiure and contingent demands. Held. 
that holders of such stock were entitled, as against the assets of the land 
company, to its par value, there being nothlng to show this to be an unjust 
eapitalizatlon of the guarantied Income. 

5. Corpoeations— Investment ih Stoc' of Othbe Companies — Interest of 

Third Partibs. 

Exchanges by a corporation of laiids lor stock of suusldiary companies 
will not be set aside In equlty as ultra viros, where third persons, not 
parties to the proceedings, hâve invested mcney on the f alth of the grants 
of the lands on one hand and of the ownershlp of the stock on the other, 
and such money has not been tendered them. 

6. FEDERAL Courts — Following State Practioe — Distribution of Assets 

DP Insolyents. 

Gen. St. Ky. c. 44, art. 2, whlch provldes that a fraudulent préférence 
by a debtor shall operate as an asslgnment for benefit of creditors, being 
a rule of property, the construction thereof by the state court of appeals, 
making the mode of distribution of the debtor's assets, as to creditors 
having liens or collatéral securlties, the same as in cases of insolvent 

• Rehearing denled. 
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decedents, controls the fédéral courts in the state, even where such déci- 
sion 0t the State court was flled after a decree of the United States cir- 
cuit court was entered declaring such fraudaient préférence, but before 
a decree of distribution In the case. 57 Fed. 47, reversed. 

Appeal from the Circuit Court of tlie United States for the Dis- 
trict of Kentucky. 

This was a suit by J. Kennedy Tod and others against the 
Kentucky Union Land Company and others to hâve an alleged 
fraudulent préférence by the company declared, under the law of 
Kentucky, an assignment for beneôt of its creditors. The circuit 
court rendered a decree for complainants, and appointed a spécial 
commissioner to report on claims flled, and on his report a decree 
was entered (57 Fed. 47), from which certain creditors, who had 
intervened, praying that certain guaranty debts of the corporation 
be declared void, appealed. 

Dodd & Dodd, for Marbury et al. 

William Lindsay, Grubbs & Morancy, and John W. Eodman, for 
Berry et al. 

Butler, Stillman & Hubbard, Olin, Eives & Montgomery, and 
Humphrey & Davie, for J. Kennedy Tod & Co. and Central 
Trust Co. 

St. John Boyle, for J. W. Gaulbert et al. 

Before TATT, Œrcuit Judge, and SEVEEENS and EICKS, Dis- 
trict Judges. 

TAFT, Circuit Judge. Thèse were appeals from a decree of the 
circuit court of Kentucky allowing certain claims against the es- 
tate of the Kentucky Union Land Company, an insolvent corpora- 
tion. The action below was begun by J. Kennedy Tod & Co., judg- 
ment creditors of the land company, who flled a bill averring that 
the land company had attempted to prefer a creditor, made co- 
defendant, in contemplation of insolvency, and praying that, in 
accordance with the statutes of Kentucky, such attempted préfér- 
ence might inure to the beneflt of aU creditors, and that the assets 
of the corporation should be sold and distributed to ail the cred- 
itors of the land company, as their interests might appear. The 
circuit court sustained the averments of the bill as to the at- 
tempted préférence; decreed that it inured to the beneflt of ail 
the creditors, and then proceeded, in accordance with the statute, 
to bring in aU the creditors for the distribution of the entire in- 
solTcnt estate. A spécial commissioner was appointed to hear and 
report on claims flled. He made his report, but submitted certain 
questions for the décision of the court. It is the decree em- 
bodying the answer of the court to thèse questions that is hère 
appealed from. The flrst decree of the court, which found the un- 
lawful préférence, and ordered the distribution of the estate among 
the creditors, is not complained of . Marbury & Jones, appellants, 
were creditors of the land Company, and flled an intervening pétition, 
praying that certain guaranty obligations of the land company might 
be declared void, as ultra vires, and without considération. The 
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pétition also sough.t to hâve set aside and held for naught, as in fraud 
of creditors, certain conveyances made by the land company to several 
subsidiary corporations in wMch the land company took the entire 
capital stock of the grantee corporations as considération for the 
grants. Thèse subsidiary corporations were made parties to the 
pétition by subpoena. The pétition was dismissed for want of 
equity. And this action of the court is assigned for error in the 
appeal of Marbury & Jones. The questions for our considéra- 
tion are: 

First. Had the Kentucky Union Land Company power, under 
its charter, and under the circumstances shown in the record, to 
receive and hold ail the' stock in a railroad corporation known as 
the Kentucky Union Eailway Company, and guaranty the payment 
of its bonds and préférence stock? 

Second. Conceding that the land company had the power to guar- 
anty the payment of semiannual dividends on the preferred stock 
of the railway company, what is to be the measure of the re- 
covery of the trust company with whom such guaranty was made 
for the benefit of the preferred stockholders against the assets of the 
land company? 

Third. Should a court of equity, in an action like the one at bar, 
and under the circumstances of this case, set aside and hold for 
naught the conveyance made by the Kentucky Land Company to 
the subsidiary corporations, and bring the land conveyed into 
court for sale and distribution as part of the assets of the défendant 
land company? 

Fourth. Under the statute of Kentucky forbidding préférence 
in contemplation of insolvency, should creditors with security for 
their debts be permitted to prove and receive dividends upon their 
claims in fuU, or should they be required to wait in the distribu- 
tion, until unsecured creditors shall hâve received as much on 
their claims as the secured creditors receive from their collatéral 
or other security? 

The circuit court held that the land company had the power to 
make the guaranties in question; that the measure of recovery 
on the guaranty of dividends was such a sum as would yield when 
invested a return equal to the dividends insured ; that equity would 
not set aside the transactions between the land company and the 
subsidiary corporations; and that creditors, secured and unse- 
cured, should be allowed to prove their claims in full against the 
insolvent estate, without regard to collatéral held. 

It is necessary to state, in as summary way as may be, the facts 
developed by the record. The Kentucky Union Land Company 
was organized under a spécial act of the Kentucky législature, 
passed May 6, 1880, and was then known, by the terms of the act, 
as the Central Kentucky Lumber, Mining, Manufacturing & Trans- 
portation Company. The act gave it the right to change its name, 
and this right it exereised in May, 1888, by assuming the name of 
the Kentucky Union Land Company. It will be convenient here- 
after to refer to it as the "Land Company." By the second section 
of the act, it was made "capable in law of purehasing, selling, 
v.62F.no.5— 22 
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holding, leasing, conyeying, receiying by gift or devise, and dis- 
posiùg of ail real and personal property and estate," and of "maklng 
ail contracta and by-laws, and doing ail lawful acts necessary and 
proper for the business and powers hereby conferred upon" it, 
"propeply incident thereto." By the third section the company 
was given thé power, when authorized by a majority vote of the 
shareholders, "to borrow money on the crédit of the company, net 
«xceeding in aniount the capital stock of said company," "and to 
issue bonds therefor, secured by mortgage on the property of the 
company." By the fourth section it was permitted to increase the 
stock of the company to four mUlions of dollars. The seventh and 
Important section was as follows: 

"The sàid company shall hâve power to engagre in the business of mining 
and manufacturing in any part of this commonwealth, and it may purchase 
and lease minerai and timbeçed lands, and contract for and purchase ore, 
timber, and machinery for manufacturing the same, and may open and de- 
velop mines of iron, coal, or other minerais, and may acquire by purchase or 
condemnation the necessary right of way for exporting the products of the 
isaid mines and the same timber, either in the crude or mamifactured state, 
jind may establlsh and operate such works, roUing mllls, sawmills, and stove 
f actories, as may be expédient or necessary in the réduction and manufactur- 
ing of ores and the manufacturing of timber, or Implements for mining, or 
cutting and prepairlng timber;' and the said company may eut and prépare 
ftimber for market, and shtp tite same either in logs, plank, or manufactured 
articles; and shall hâve ail rights and privilèges, powers and franchises nec- 
essary to the fuU use and enjoyment of the powers herein granted; and may, 
in furtherance of the powers granted in thls section, effect a temporary or 
permanent consolidation Wlth any rallroad or transportation company, char- 
tered or to be chartered under the laws of thls commonwealth; and the con- 
-solidated companles may hâve and exercise the powers of both companies, 
and act in the name of either of them, or in a joint name, to be agreed upon 
in the articles or deeds of consolidation." 

The iand company had acquired by purchase, prior to 1886, minerai 
and timber lands in eastem and southeastern Kentucky, lying 
principally in Powell, Wolfe, Estill, Breathitt^ Perry, Letcher, 
Leslie, Clark, and Knott counties, amounting in the aggregate to 
upwards of haJf a million acres. By an amendatory act passed 
April 11, 1890, and accepted by the company, it was given power 
to increase its common stock to $10,000,000, ând to issue $2,000,000 
of pref erred stock. The fourth section of the amending act was as 
follows: 

"(4) That so much of section seven oï said act as authorlzes said company 
to effect a temporary or permanent consolidation with any rallroad or trans- 
portation company is hereby repealed." 

The Kentucky Union Railway Company, to be hereaf ter ref erred 
to as the "Railway Company," was organized under a spécial act 
of the Kentucky législature passed in 1854, which empowered it 
to construct, equip, and operate a line of railway from a point near 
Newport or Covington, on the Ohio river, by the nearest practica- 
ble route to a point near Cumberland Gap, in the direction of Knox- 
viUe, and to buUd and operate branches running eaatwardly through 
the minerai régions of Kentucky to the state of Virginia, Under 
this charter the company, prior to 1883, had built and operate 
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14 miles of road from Kentucky Union Junction, on the Chesapeake 
& OMo Eailway, to Clay City. 

In 1887, the capital stock of the land company was $4,000,000, 
and that of the railway company was $5,000,000. The stock of 
both companies was owned by what was known as the "Tarr, 
Thomas, McGibben & Dodge Syndicate." One F. D. Garley and 
associâtes procured the incorporation of the Kentucky Coal & 
Iron Company, hereafter referred to as the "Coal and Iron Company," 
with the purpose of acquiring the entire interest in both the land 
and railway companies. The coal and iron company had express 
power to own and sell stock in other companies. While the record 
is not as spécifie as it might be on the subject, it is perfectly évi- 
dent that the railway, as constructed, and as projected, was so 
situated with référence to the lands of the land company as to be 
a most important factor in increasing the value of its property, 
and in bringing its minerai and timber products to a lucrative 
market. It may be presumed that this was the reason why we 
ând the two properties owned by one syndicate in 1887. The 
coal and iron company paid the Tarr syndicate about $800,000 
for both properties, and cleared off a mortgage on both properties 
for $400,000 in doing so. The purchase price of the properties 
was paid by the issue of $800,000 of bonds, secured by mortgage 
on the lands of the land company. This issue was subsequently 
taken up by the sale of preferred stock in the land company. The 
coal and iron company for a time held tlie entire stock in both 
the railway and land companies. Then the stock of the land com- 
pany was distributed, $1,600,000 to the stockholders of the coal and 
iron company, $2,000,000 to F. D. Carley as a bonus for the nego- 
tiation or sale of the flrst mortgage bonds of the railway company, 
and the balance was put into the treasury of the land company as 
treasury stock. The entire stock of the railway company was 
voted for a time by the coal and iron company, and then, shortly 
before the issue of the flrst mortgage bonds of the railway com- 
pany, it was transferred to the land company as its property, and 
was ever after used as such. At this point the coal and iron com- 
pany disappears from the case. 

In 1888 the railway company made a contract with F. D. Carley, 
giving him an option to take $2,000,000 of a $3,000,000 issue of 
bonds secured by flrst mortgage on the railroad, bearing 6 per cent, 
interest, at 90 cents on the dollar, with a bonus of $2,000,000 of the 
stock of the land company. Carley contracted to sell $1,000,000 of 
thèse bonds to J. Kennedy Tod & Co. at 92^ cents. This sale 
was not completed, for Tod & Co. proposed instead to take $2,500,- 
000 of the bonds if their îotm was somewhat changea, and a différ- 
ent plan of floating them was adopted. The plan was this: that the 
interest on the bonds should be changed from 6 per cent, to 5 per 
cent., and the land company should guaranty their payment, and 
that the land company should transfer 6,000 shares of $100 par value 
of the stock of the railway company, upon which both the land 
and railway companies should guaranty the payment of 5 per cent, 
dividends, payable semianhually. Tod & Co. proposed to give 
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90 cents on the dollar for the bonds, accompanied by two sbarea 
of the gnarantied stock for each bond as a bonus. Tbe Oarley con- 
tract was reseinded, and tMs plan was adopted. It was part of 
the plan that the proceeds of 500 of the 2,500 bonds sold should 
go Into the treasury of the land Company, to represent, as it was 
said, the value of the 14 miles of constructed road which! was now 
to be mortgaged, and which the land company, as the sole owner 
of the stock of the railway company, was deemed to own, prior 
to the mortgage, free from incumbrance. The bonds and mortgage 
of the railway company, with the guaranty of the land company 
on the bonds, were issued in accordance with Tod & Co.'s sugges- 
tion in March, 1889, but were dated as of July, 1888. At the same 
time the railway company guarantied the payment of semiannual 
dividends of 2^ per cent on the 6,000 shares of its stock received 
from the land company, and gave an income bond to the Central 
Trust Company of New York to secure the payment of the same; 
the bond stipulating for the payment of the dividends regularly, 
and the payment of f 600,000 at the end of 100 years. It was pro- 
vided that this $600,000 was to be invested at that time by 
the trust company and its eamings were to be used to pay, 
as far as they would, the dividends accruing due thereafter. In 
this same bond agreement the land company covenanted with the 
trust company to pay the dividends in case the railway company 
should default, and the following was indorsed on each stock 
certiflcate: 

"For value received, the Kentucky Union Land Company agrées and guar- 
antles that the holder of the within stock shall recelve dividends of 2% per 
cent, thereon on the Ist days of July and January of each year, beginning 
with the Ist days of July and January of each year, Beginning with the Ist 
day of July, 1889. Witness the name of the Kentucky Union Land Company, 
herevmto signed by its président, and Its corporate seal by its secretary." 

In the présent litigation the first mortgage bondholders are rep- 
resented by J. Kennedy Tod & Co., and the holders of the preferred 
stock are represented by the Central Trust Company. 

The projected railroad was constructed to Jackson, Ky., a dis- 
tance of ninety-odd miles, at a total cost of |3,500,000. Of this 
sum 12,667,115 was paid, and the remainder was owing as a float- 
ing debt, when a receiver was appointed in the suit to foreclose 
the mortgage on the railway. The mortgage has been foreclosed, 
and the railway sold at a price which has not paid the first mort- 
gage bonds. Of the amount of cash which was paid to construct 
the railway, $1,800,000 wjas obtained by the railway company as 
proceeds of the 2,000 first mortgage bonds it issued, |250,000 was 
secured from county subscriptions, and the , balance, amounting 
to about $600,000, was paid ont of the treasury of the land com- 
pany. To repay this indebtedness the railway company; July 
5, 1890, issued a second mortgage to secure bonds amounting to 
$1,300,000, only $800,000 of which were actually issued, and they 
were ail turned over to the land company. The land company 
guarantied the payment of the bonds, and sold $395,000 of them 
at 70 cents on the dollar, pledged $204,000 of them to secure a 
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loan from Tod & Ce., and pledged substantially ail the remainder 
of the bonds to secure other loans with Kentucky banks. J. W. 
Gaulbert was recognized by tbe court below as the représentative 
of the second mortgage bondholders. 

Between September, 1889, and November, 1890, the executive 
oflcers of the land company organized five subsidiary corporations, 
to whom the land company conveyed certain of its lands and build- 
ings in exchange for ail the stock of the companies except enough 
to qualify directors therein. The first of thèse was organized 
October 3, 1889, with a capital stock of $500,000, as the Kentucky 
Union Lumber Company, to which the land company conveyed 
land, and a sawmiH, a planing mill, and other improvements at 
Olay City. The capital stock was pledged with Inman Swann & 
Co. to secure a loan evidenced by the obligation of both the land and 
lumber companies, amounting to |230,000, the proceeds of which 
were used in improvements. The loan was secured by mortgage 
of the lumber company's land and plant. 

The second subsidiary company, with a capital of $4,000,000, was 
organized March 5, 1890, as the Three Forks City Company, and 
the land company deeded to it 2,700 acres of land, upon which the 
land company had previously issued a mortgage of $175,000. The 
considération was the stock of the new company, and $370,000 of 
6 per cent, bonds issued by it. The bonds were subsequently de- 
posited with Tod & Co. as collatéral for a loan to the land com- 
pany. Some of the stock was sold at 10 cents a share, and $18,550 
realized for the land company. 

Another was the Kentuckv Industrial Consolidation Company, 
with common stock of $2,000,000 and $2,000,000 preferred. To 
Ihis company the land company deeded 400 acres, with manufactur- 
ing plants and other improvements on it. The land company 
received the stock, and deposited 12,000 shares of the common 
stock and 19,700 shares of preferred stock with Tod & Co., to partly 
secure a loan of $200,000. 

Another was the Kentucky Union Improvement Company, with 
a capital stock of $50,000. To this company the land company 
deeded lands in Clark counly near Winchester. The stock received 
for the conveyance was deposited by the land company to secure a 
loan of $25,000 from the Second National Bank of LouisviUe. 

Finally, the executive ofiftcers of the land company organized the 
Kentucky Land & Title Company for the purpose of taking tîtle to 
ail the remaining lands of the land company, except the town site 
at Jackson, and selling the same. It is not necessary to notice this 
company further than to say that before the plan was completed, 
the receiver in this case was appointed, and, on his pétition, aU the 
stock of the new company was tumed over to Mm by order of court, 
and, since this appeal was perfected, the new company has recon- 
veyed to the land company ail the land received from it This has 
been made to appear to the satisfaction of the court since the case 
was submltted. 

With this résumé of the facts, we corné to the considération of 
the four questions stated at the opening of this opinion. 
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First. Was it T^ithin the power ôf tte land company -èo own tke 
stbck and guaranty the bonds and préférence stock of the railroad 
Company? ïhe guaranties are attackéd on two grotmds: First, 
it is said that whether bénéficiai to the land company or not, they 
were wholly beyond its cbarter powers; and, second, that, even if 
it was within the power of the company to guaranty the debt of 
a railway company under circumstances where the guaranty was 
necessary to secure the construction of a railway which would be 
beneflcisà to the land company, the facts of this case, of which the 
présent holders of the bonds had f uU notice, show that the guaranty 
was unnecessary, was without considération, and was of no beneflt 
either to the railway company or to the land company. 

We may, then, flrst inquire into the gênerai powers of the land 
company. The land company was given power by its charter (1) 
to acquir^ mining and timber lands; (2) to take from them the ore 
and timberj (3) to erect and operate factoriea of ail kinds, and 
manufacture the ore and timber into ânished products; (4) to ac- 
quire .rights of way by condemnation over which to export either 
the crude or flnished products; (5) to hâve ail powers necessary to 
the full use and enjoyment of the foregoing powers; (6) in further- 
ance of the powers given in 1, 2, 3, and 4, to effect a temporary or 
permanent consolidation with a railroad or transportation com- 
pany. 

The land company acquired nearly ail the stock in the railway 
company an:d guarantied its bonds. Assuming that the offlcers of 
the land company had reasonaWe ground for supposing that this 
would be ultimately beheflcial to the land company in its mining, 
lumbering, and manufacturing business, are the two things not 
within the power of the land company? 

It is well-settled law in this country and in England that a cor- 
poration is impliedly prohibited from doing anything which it is not 
expressly permitted by its charter to do, or which is not fairly incident- 
al and necessary to the enjoyment of that which is expressly permitted. 
It is usually not permitted to acquire stock in another corporation, 
because, unless some other intent is manifest from the charter, it is 
presumed that in conferring the charter powers the state intended 
them to be exercised solely through the agency of the corporation 
upon whom they were conferred, and not by délégation to the 
offlcers of another corporation. Marble Co. v. Harvey, 92 Tenu. 
115, 20 S. W. 427. Another reason why one corporation may not 
acquire stock in another, which is equally cogent to forbid it to 
guaranty the obligations of another, is that the state which con- 
ferred the franchise, as well as the stockholders who invested their 
capital in the enterprise, and the creditors who advance money on 
the faith of it, hâve the right to rely on the company's not engaging 
its funds or risking its property in any business which is not ex- 
pressly or impliedly permitted by its charter. 

A leading case is that of Davis v. ÎRailroad Oo., 131 Mass. 258. 
There it was held to be beyond the power of a railroad company 
to guaranty payment of the expenses bf a musical festival, which, 
it was supposed, would largely inci*ease the business of the rail- 
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way Company, because the stockholders of the railroad company 
had the right to object to risking the funds of the railroad company 
in a business so foreign and so différent from that of the trans- 
portation of passengers as a musical festival. The opinion in the 
case is a learned one, and was delivered by Mr, Justice Gray. He 
summed up as foUows: 

"The holding of a 'World's Peace Jubilee and International Musical Festi- 
val' is an enterprise whoUy outside the objects for which a railroad corpora- 
tion Is established; and a contract to pay or guaranty the payment of the 
expenses of such an enterprise is neither necessary nor an appropriate means 
of carrying on the business of the railroad coiporation, is an application of 
its funds to an object unauthorized and impliedly prohibited by its charter, 
and is beyond its corporate powers. Such a conti-act caunot be held to bind 
the corporation by i-eason of the supposed beneflt whlch it may dérive from 
an increase of passengers over its road, upon any grounds that would not 
hold It equally bound by a contract to partake in or to guaranty the succees 
of any enterprise that mlght attract population or travel to any city or town 
upon or near its Une." 

In the case of Colman v, Railway Co., 10 Beav. 1, Lord Lang- 
dale, M. E., held that the Eastern Counties Kailway Company, or- 
ganized for the purpose of operating a railway running from Loq- 
don to the eastern coast of England, had no power to guaranty the 
dividends upon the stock of a steamship corporation organized 
for the purpose of transporting passengers from the terminus of 
the railroad company to HoUand and the continent. Lord Lang- 
dale said: 

"Ample powers are given for the purpose of constructing and maintaining 
the railway, and for doing those things required for its proper use when made; 
but I apprehend that it bas nowhere been stated that a railway company, as 
such, bas power to enter into ail sorts of other transactions. Indeed, it has 
been very properly admitted that railway companies hâve no right to enter 
into new trades or business not pointed out by their acts; but it has been con- 
tended that they hâve a right to pleklge, without limit, the funds of the com- 
pany for the encouragement of other transactions, however varions and ex- 
tensive, provided the object of that liability is to increase the trafflc upon the 
railway, and thereby to increase the profit to the shareholders. There is, 
however, no authority for anything of that klnd. * * * To pledge the 
funds of this comTpany for the purpose of supporting another company, en- 
gagea in a hazardous spéculation, is a thing which, according to the terms of 
this act of parliament, they hâve not the right to do." 

Another case is that of the East Anglian Rys. Co. v. Eastern Coun- 
ties Ey. Co., 11 G. B. 775. In that case it was held that one railway 
company could not maintain an action against another upon an 
agreement made by the latter to lease the former, and to pay the 
expenses incurred by the former in soliciting and promoting bills in 
parliament for its extension and improvement. Chief Justice 
Jervis, in delivering the judgment of the common pleas court in 
banc, speaking of the powers of the railway companies, said: 

"They cannot engage in a new trade, because they are a corporation only 
for the purpose of maklng and maintaining the Eastern Counties Railway. 
What additional power do they acquire from fhe fact that the undertaking 
may In some way beneflt their Une? * • * Bvery proprietor, when he 
takes shares, has a right to expect that the conditions upon which the act 
was obtained will be performed; and it is no sufflclent answer to a sharehold- 
er expecting hls dividend that the money has been expended upon an under- 
taking which at some remote perlod maj be hlghly bénéficiai to the Une." 
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We hâve cited the foregoîng cases to show what the objections 
are to acquisition of stock by one Company in another, and to the 
guaranty by one company of another's obligations, in order that 
we may properly judge whether such objections can be sustained 
in the case at bar. The clause of the land company's charter giving 
it the power of temporary or permanent consolidation with a rail- 
way company is an express permission to it to give a partial con- 
trol over its property and enterprise to the owners of the railway. 
It is further an express permission to risk the entire property of 
the land company in the business of railroading, for a permanent 
consolidation with a railroad company could mean nothing less. 
It is obvions that the législature, in conferring this unusual power 
upon a mining and manufacturing company, fuUy recognized the 
fact that, without a railroad to reach its minerai and timber 
lands, such a company could not possibly be a success. For 
this reason it was willing to empower it to encourage the build- 
ing of the necessary railroad, even to the estent of embarking 
its entire property in the success of the enterprise by a union of 
ail its Interests with those of the railway company. In this con- 
nection, the fact that the original name given to the land company 
was the Central Kentucky Lumber, Mining, Manufacturing & Trans- 
portation Company is to be noted. And still more signiflcant is 
the power given the company to condemn a right of way "to ex- 
port" its products. The place and manner of înserting in the 
seventh section of the charter the clause concerning consolida- 
tion are worthy of remark. After detailing with some redundancy 
the powers which the corporation may exercise in its mining, 
lumbering, manufacturing, and shipping business, the section pro- 
ceeds: "And shall hâve ail rights and privilèges, powers and fran- 
chises necessary to the full use and enjoyment of the powers hereiu 
granted; and may, in furtherance of the powers granted in this 
section, efifect a temporary or permanent consolidation with any 
railroad or transportation company," etc. The meaning of the 
législature would be weU interpreted by reading the two clauses 
thus: "And shall hâve ail the powers necessary to the full use 
and enjoyment of the powers herein granted, even to the extent 
of effecting a temporary or permanent consolidation with a rail- 
road company," etc. If now, as already said, this permits the land 
company to part with complète control over its own business, and 
to risk ail its property in the business of railroading, it is diificult 
to see why there should not be included in such a power, as a 
part of, or less than, the whole, the right to acquire the stock in 
a railroad company, and to guaranty its bonds. In this wise the 
land company could retain complète control over the railway com- 
pany, and need not risk aU its property in the railroad business. 
The objections to such a course ate entirely removed by the fact 
that the state Intended, and the creditors and stockholders knew 
from thè charter, that the land company could go into the railroad. 
business, and had the power to share control of its business with 
the owners of a railroad. î^or could the state object that it was 
a perversion of the purposes for which the railway company was 
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organized that a mining and manufacturing corporation should 
acquire a controlling share of its stock, because the charter of the 
railway company expressly permitted other corporations to become 
owners of its stock. 

The learned circuit judge in the court below, in a well-reasoned 
opinion, supported by authority, held that what was done hère 
was a temporary consolidation within the meaning of this charter. 
In attacking this view, much stress is laid by counsel for the ap- 
pellants on the fact that mention is made, in the clause authorizing 
union, of articles or deeds of consolidation, from which it is vigor- 
ously contended that the only consolidation permitted is a union 
evidenced by formai articles duly flled in a public office. The 
clause referred to is as foUows: "And the Consolidated companies 
may hâve and exercise the powers of both companies, and act in 
the name of either of them, or in a joint name, to be agreed upon 
in articles or deeds of consolidation." It may be suggested, in an- 
swer to this argument of appellants, that, while formai articles of 
consolidation may be proper in permanent consolidation, they are 
not required in mandatory language. More than this, a temporary 
consolidation must, in its nature, be less formai, and the union in 
name and property of companies soon to be separated be less com- 
plète. The words might be properly held to apply, therefore, only 
to the permanent consolidation. 

But why is it necessary to show that what was done in this 
case was in fact a complète consolidation within the statute, to 
make it lawful? It seems to us that the purchase of the stock and 
guaranties can be supported on the ground that, even if they did 
not constitute a consolidation, they were legitimate steps towards 
a consolidation. They involred the exercise of powers similar to, but 
less extensive than, that of consolidation, and may fairly be said 
to hâve been included in it, as the part is included in the whole. 
It would be strange, indeed, if the land company had power, in 
order to encourage the construction of a railroad, to embark in the 
enterprise its total capital, with a railway company as a partner, 
and did not hâve power to accomplish the same purpose by risking 
only part of that capital. 

The question of the construction of a charter is often a mixed 
question of law and fact, and is so influenced by the surrounding 
circumstances that the application of decided cases is more or less 
remote on this account. Nevertheless it may be well to refer to 
some of the many authorities which illustrate the extent to which 
Courts hâve gone in supporting the exercise of powers by a corpora- 
tion which were not expressly conferred in the charter, but which 
were held to be fairly included in the expressed powers. 

In Green Bay & M. R. Co. v. Union Steamboat Co., 107 U. S. 
98, 100, 2 Sup. et. 221, the charter of a railroad company empowered 
its directors to make such agreements with any person or corpora- 
tion whatsoever "as the construction of their railroad or its man- 
agement and the convenience and interest of the company and the 
conduct of its affairs may, in their judgment, require." The Gen- 
eral Laws of Wisconsin of 1853 authorized the company to make 



346 FEDERAL EEPÔETER, vol. 62. 

suçh contracta with any other railroad cOmpany ha-^ing its terminus 
on the éastern Shore of Lake MicMgan as would enable the roads^ 
to nin in connection Tvîth feach ôther in such manûer as was 
deemed bénéficiai to their interests, and "to build, construct, and 
run, as part of their corporate property, such number of steamboats 
or fessèls as they may déem necessary to facilitate the business 
of such compaiiy or companieà " The question was whether the 
railroad Company could hire a steamboat and guaranty its owner 
a gross incomé for thé seaspn. The gênerai railroad act of 1872 
authbrizëd any ràUroad corporation of Wisconsin to accept froui 
any other staté any additional pbwers and privilèges applicable 
to the cârryihg of persons and property by railway or steamboat, 
and tb use them in said state. Thé railroad in question extended 
across Wisconisiii from the Mississippi river to Lake Michigan. Mr. 
Justice Grav, in delivering the opinion of the court, said ^age 100, 
107 U. S., and page 221, 2 Sup. Ot.): 

"The gênerai doctrine upon thls subject is now well settled. The charter 
of a coi*p6ration, read in connection with the gênerai laws applicable to it, 
is the measure of its powers; and a coatract manifestly beyond those powers 
wlU not sustain an action against the corporation. But whatever, under the 
charter and other gênerai laws, reasonably constnied, may fàlrly be regarded 
as incidental to the object for which the corporation is created, is not taken to 
be prohibited. Thomas v. Railroad Co., 101 U. S. 71; Attomey General v. 
Railway Co., 5 App. Cas. 473; Davis v. Railroad Co., 131 Mass. 258." 

After setting out the charter and gênerai statutory powers of 
the railroad company under the laws of Wisconsin already referred 
to, the justice continued : 

"Thèse statutes show that the législature of Wisconsin, recognizing the fact 
that from the geographical situation of the state the railroads which traverse- 
it form part of a line of transpoitation extending across the continent, intend- 
ed to confer upon the corporations ownlng such railroads very large powers of 
contrac'ting with other corporations ownlng railroads or steamboats,' whose 
course Includes Connecting parts of the same great line of transportation. To- 
build and run, as part of the defendant's corporate property, such number 
of steamboats on Lake Michigan as it might deem necessary to facilitate its 
business, would be within the power expressly conferred by the statute of 
1853; and we are of opinion that, taking into considération ail the statutes 
above quoted, it was equally wlthih its corporate powers to hire, either by the- 
trip or by-the season, steamboats belonging to others running from its eastern. 
terminus along the Grefit Lakes eastward, or to employ such steamboats to 
carry passengers and freight, in connection with its own railroad and busi- 
ness, under an agreement by which it guarantienî to the proprietors of the 
boats that their gross earnings for the season should not fall below a certain 
sum." 

Now, it will be observed that the power to contract given in the 
charter of this railroad, if it stood alone, would not hâve war- 
ranted the hiring of the steamboat, or the guaranty of its gross 
earnings. Pearce v. Railroad Co., 21 How. 442; Colman v. Railway 
Co., 10 Beav. 1. Nor would the right to avail itself of privilèges 
in running steamboats, granted the corporation by other states 
to be exercised in those states, hâve conferred such a power in- 
Wisconsin. Moreover, so far as the report shows, there had been 
no siich législation in other states. The whole case indicates that 
the court, looking to the manif est necessity for steamboat connec- 
tion in the successf ul opération of such a railroad, and to the rec- 
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«gnition of tliat necessity by thé législature in conferring the power 
to build and run steamboats, and in other législation, were of opin- 
ion tbat the power to secure steamboat connection by sucli guar- 
anty was within the incidental powers of contracting, becanse 
such a power was of the same character as that of owning and 
running a steamboat expressly conferred, and involved less re- 
sponsibUity and risk of loss for the railroad company. 

And so in this case, looking to the manifest necessity there was 
for the construction of a railroad in ordèr to make the land com- 
pany's project a success, and looking to the emphatic récognition of 
that necessity by the Kentucky législature in permitting either a 
temporary or permanent consolidation with a railroad company, we 
think that the power to secure the construction of a proper railroad 
by taking its stock and guarantying its bonds was fairly within the 
incidental powers conferred in such ample language, because it 
^ccomplished ail that a complète consolidation could accomplish 
without so much risk or responsibility for the land company. 

In Branch v. Jesup, 106 U. S. 468, 478, 1 Sup. Ct. 495, it was held 
that a power in a railroad company to incorporate its capital stock 
with the stock of another company included as a lesser power the 
right to sell its road and franchises. 

In Hill T. Msbet, 100 Ind. 341, authority conferred upon a rail- 
road corporation by statute to buy a railroad, or to consolidate 
with another corporation owning it, was held to include the power 
to buy stock in the latter coi'poration. See, also, Kyan v. Eaûway 
Co., 21 Kan. 365; Wehrhane v. Railroad Co., 4 N. Y. St. Eep. 541. 

In Smead v. Railroad Co., 11 Ind. 104, a railroad company was 
-chartered for the spécifie purpose of constructing a railroad from 
Indianapolis to the Ohio state line, to connect there with a cer- 
tain Ohio railroad. It was given power to make such contracts 
and agreements with the Connecting road for the transportation 
of f reight and passengers and for the use of its road as to the board 
of directors might seem proper. Under this gênerai power it was 
held that the Indiana corporation might give its bUls and promis- 
sory notes to the Ohio corporation to enable the Ohio corporation 
to change its gauge, and thus make the connection between them 
more eflflcient. 

In Low V. Railroad Oo., 52 Cal. 53, a railroad company with 
power to lease the road of another company was held to be author- 
ized to guaranty the bonds of the lessor corporation. 

The foregoing cases illustrate how a more extensive power bas 
been held to include a less power of the same character. Other 
cases may be referred to to illustrate how powers not included within 
any express power hâve y et been held to be fairly incidental to the 
main and expressed objects of a corporation. 

In the case of Ft. Worth City Co. v. Smith Bridge Co. (decided 
by the suprême court of the United States, January 15, 1894) 14 
Sup. Ct. 339, it was held that a company organized under the laws 
of Texas "for the purchase, subdivision, and sale of land in cities," 
vvhich owned a large amount of land near the city of Ft. Worth, 
separated from the city by the Trinity river, had the power, as fairly 
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incidental to the main object of its incorporation, to make a con- 
tract with. a bridge company to pay one-tMrd of the cost of a 
bridge to be buût over^Trinity river to connect its land with the 
city, even though the bridge was to be public property. 

In Vàndall t. Dock Co., 40 Cal. 83, where a corporation was organ- 
ized for the purpose of buying, improving, selling, and otherwise dis- 
posing of reai estate, It was held that the corporation might properly 
appropriât© a portion of its f unds to a railroad running in the neigh- 
borhobd, for the purpose of increasing the facilities and lessening the 
cost of transportation to its property. 

In Watt's Appeal, 78 Pa. St. 370, a corporation owning a very 
large body of lands had power by its charter to aid in the develop- 
ment of minerais and other materials and to promote a settlement 
and clearing of the country. It was held that the building of saw- 
mills and an hôtel for the accommodation of those haTing business 
in connection with carrying ont the prime object of the corporation 
was within the corporate powers. 

In Whetstone v. University, 13 Kan. 320, it was held by the 
suprême court of Kansas, Mr. Justice Brewer delivering the opin- 
ion, that a town-site corporation, organized for the purpose of 
locating and laying out a town site and making improvements 
therein,j with power to acquire and convey at pleasure ail such real 
and Personal estate as might be necessary and convenient to carry 
into effeèt the objects of the corporation, had the power to donate a 
few of its lots for the purpose of procuring the érection of a school 
building within a short distance of the property. 

The cases last cited are ail of them stronger cases than the one at 
bar, for in aU of them the courts were obliged by construction to go 
outside and permit the investment of the property of the company in 
a business not expressly authorized by the charter. Hère we keep 
within the letter of the charter, for hère the company has the right to 
embark its entire capital and risk it aU by consolidation with a rail- 
way company In the business of building and running a railroad, 
and we only hold that, hàving such a power, it haa the right to do less 
than that, and risk only a part of its funds by lending its crédit to 
such a railway company, and retaining control of it by owning it» 
entire stock. 

We now come to the second objection to the validity of the 
guaranties. It is said that, conceding the power to guaranty the 
bonds of the railroad if it was necessary to secure the construction 
of the railroad to do so, the évidence discloses that it was in this 
case whoUy xmnecessary, and conferred no benefit on the land com- 
pany which it would not hâve enjoyed without it As Tod & Co., 
the purchasers of the bonds, and the présent holders, knew ail the 
facts, it is contended that tiie total absence of probable benefit from 
the guaranty to accrue to the land company, which was a condition 
précèdent to the lawful exercise of the power, destroys the validity 
of the guaranty in the hands of Tod & Co. 

In the first place, the power being conceded, the question of 
determining the occasion when its exercise wUl be bénéficiai to the 
corporation is one largely in the discrétion of the stockholders upon 
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whom it is conferred. A court will be very slow to set aside a 
contract as ultra vires because not bénéficiai to the corporation, 
where the gênerai power to make it is conceded, and wlien the 
stockholders, at the time it was made, with the lights they then 
had, considered it to be bénéficiai. Thèse guaranties were entered 
into by the stockholders at a duly-called meeting, without a dis^ 
senting voice, and no stockholder since has objected to them. The 
statement for the appellants is that the railway and land com- 
panies made a contract with Carley in 1888, by which, for a bonus 
of 12,000,000 of land company stock, he agreed to take two mil- 
lions of ûrst mortgage 6 per cent bonds of the railway company, 
not guarantied by the land company, at 90 cents on the dollar of 
par value; that before this contract could be carried out, and with- 
out any évidence that Carley was unable to comply with it, the 
companies, with his consent, rescinded it, allowed him to keep his 
stock, and substituted the contract with Tod & Co., which required 
the land company's guaranty. In the flrst place, the record does not 
disclose what the final conteact with Carley waa It is referred to 
in the resolution of the railway company as an "option" to take 
two millions of bonds at 90 cents within a year. If it was merely 
an option, it would not bind him to take any bonds at ail. In the 
second place, it is not claimed that he was to take more than $2,000,- 
000 of the bonds, while Tod & Co. took and paid for $2,500,000. But, 
even if there had been a binding contract on Carley to take as many' 
bonds as Tod & Co. took,' we should not hold that the change of con- 
tracta was without considération o<r beneflt moving to the land com- 
pany. We may very well présume that it was properly thought by 
the stockholders to be to the advantage of the land company to 
obtain the contract of well-known bankers and fiscal agents like 
Tod & Co. in exchange for the obligation of Carley. Such a pre- 
sumption is not rebutted by failure to show as a fact that Carley 
was not able to complète his contract. Many a man is regarded as 
finaneially very strong whose ability to carry out such a contract 
as this was may be a matter of conjecture. The advanee of two 
or three millions of dollars is so large a transaction that to make 
certain of its completion by procuring the undertaking of one whose 
ability in such matters has been proven and is well known is often 
worth very great concessions. Tod & Co. were under no obligation 
to take $2,500,000 of the bonds, and they only did so on the faith ot 
the land company's guaranty. The considération moving from them 
for the guaranty was the money they paid. On the whole case, we 
are of opinion that the Tod contract was substituted for the Carley 
contract in entire good faith, and because the stockholders of the 
land company thought, and had reasonable ground for thiuking, M, 
was best for their company and its interests to do so. 

It is claimed that Ûiese guaranties of the flrst mortgage bonds 
and the préférence stock were entered into after the debts of the 
appellants were contracted, and after they had a right to object to a 
diversion of the assets of the land company to unauthorized objects. 
Whether this claim, if true, would affect the question need not be 
discussed, because it is not true. The contract with Tod & Co. 
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iwas made în Mardi, J.889, and no claim of any of the apjpellants 
antedates that Thé morl^age was dated back to July, 1888, and 
80 were the guaranties, but the obligation to give the guaranty 
wafa entered into in Màrch, 1889. 

We -may notice at this point another charge against the good 
faith of this transaction, based on the fact that not until the guar- 
anty was proposed did the stock of the rail way company appear 
in the name of the land compaûy. Up to that time it had been 
held in the name of the coal and iron company. The intimation 
isthat the placing of it in the treasury of the land company was 
part of a fraudulent scheme on Tod & Co.'s part to procure the 
guàrànty of the land company on the railway company's bonds, 
thè oidy purpose being to give the land company such an appear- 
ance of interest in the railway company as to justify the guaranty. 
Thèse le nothing in the charge. "Die purchase price of the entire 
interest in both companies had been met by the issue of $800,000 
of bonds by the land company. For this, préférence stock was 
afterwards substituted. As the land company was thus made to 
pay toi the property of both companies, it was natural that it should 
become the owner of the railway by becoiding the holder of its stock; 
and this relation increased the propriety of the land company's 
assisting the railway company to float its bonds. 

Considération thus far has been given to the land company's 
guaranty of the flrst mortgage bonds and of the préférence stock 
of the railway company. The guaranty of the second mortgage 
bonds of the railway company was entered into after the clause 
in the land company's charter permitting it to consolidate with a 
railway company had been repealed. As already stated, thèse 
bonds, amounting to |800,000, were delivered by the railway com- 
pany to the land company in payment of advances by the latter 
to thè former, and were negotiated by the land company, half by 
sale, and the other half by pledge for loans, and the proceeds went 
into the treasury of the land company. It is thus apparent that 
the principal debtor on thèse bonds is the land company, and that 
the money paid for them went to it and not to the railway com- 
pany. Having been delivered to it to satisfy an actual debt, it 
was plainly within the power of the land company to guaranty 
the bonds, in order to sell them, and realize the beneflt of the in- 
tended payment. In doing so the land company was merely bor- 
rowing money, as it had the right to do under its charter, and was 
incurring a liability not absolute, but only contingent. The power 
of the land company to enter into such an obligation for such a 
purpose is completely established by the case of Railroad Co. v. 
Howard, 7 Wall. 392. In that case it was held that a railroad 
corporation, with power to issue bonds for the construction of its 
road, might guaranty the bonds of cities and counties, which had 
been lawfuUy issued for the purpose of aiding the railroad in the 
construction. In this case the land company had the power to 
issue bonds for its own purposes, the railway company had the 
power to issue bonds to pay its lawful debts, and the land company 
. had power to receive them in payment of a debt due to it. If so. 
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tlie land company had the right to realize on the bonds, and, as a 
means of doing this, to guaranty their payment. In Arnot v. Eail- 
way Ck)., 67 N. Y, 315, it was held that, even if the guaranty of 
bonds by a railway company had been originally ultra vires, the 
fact that they had corne into the hands of the guarantor after their 
flrst issue, and had been reissued to raise money for the guarantor, 
made them binding obligations of the guarantor. See, also, Rogers 
L. & M. Works v. Southern Railroad Ass'n, 34 Fed. 278. 

For the reasons stated, we are of opinion that the guaranties of 
the land company, which Marbury and Jones, in their intervening 
pétition, prayed the court to déclare nuU and void, were binding, 
and that the relief sought in respect of them was properly denied. 

Second. We corne now to the question of the proper measure of 
the claim of the Central Trust Company representing the préférence 
stockholders of the railway company. The contract of the land 
company was that the railway company would pay to those stock- 
holders 2i par cent, on |600,000 semiannually. The railway com- 
pany has ceased to be. Its assets hâve been sold in a foreclosure 
suit, and the possibility that any dividends will be paid by it is 
entirely gone. The land company is insolvent, and its assets are to 
be flnally distributed. The condition of the two companies de- 
stroys the contract, and in such a case the measure of damages 
properly includes those which are prospective. Sedg. Dam. § 90; 
Amos V. Oakley, 131 Mass. 413. Moreover, by virtue of the stat- 
ute under which this action is brought, the préférence found by 
the circuit court to hâve been made by the land company operated 
as an assignment of ail its assets, and inured "to the beneflt of ail 
its creditors in proportion to the amount of their respective de- 
mands, including those which are future and contingent." Gen. 
St. Ky. c 44, art. 2, § 1. The différence between the pecuniary 
condition of the stockholders in perpétuai receipt of dividends and 
their présent condition is represented by such a sum as would 
produce forever the payment of 2| per cent, semiannually, which 
the circuit court found to be a sum equal to the par value of the 
stock. There is nothing in the record to show that this is an unjust 
capitalization of the guarantied income, and we flnd no error in it. 

Third. The next question is in regard to the subsidiary corporations. 
It is well settled in this country that one corporation is prohibited 
from investing its property in the capital stock of another, unless there 
is express power to do it, or unless there is sometbing peculiar in the 
express powers from which it can be fairly implied. Marble Co. v. 
Harvey, 92 Tenu. 115, 20 S. W. 427; Franidin Co. v. I^ewiston Sav. 
Bank, C8 Me. 43 ; Mechanics & W. M. Mut. Sav. Banli v. Meriden Agency 
Co., 24 Conn. 159; Sumner v. Marcy, 3 Woodb. & M. 105, Ped. Cas. No, 
13,609; New Orléans, F. & H. S. S. Co. v. Océan Dry Dock Co., 28 La. 
Ann. 173; Central R. Co. v. Penusylvania R. Co., 31 N. J. Eq. 475, 494; 
Valley Ry. Co. v. Lake Erie Iron Co., 46 Ohio St. 44, 18 N. E. 48G. 
This does not prevent a corporation from receiving the stock of 
another in payment of, or in security for, a debt in due course of 
business (Howe v. Carpet Co., 16 Gray, 493), but it prevents a de- 
liberate and permanent investment of a corporation'» assets in the 
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stock of anoth.er. Now, we find nothîng in the cliarter of the land 
Company which authorized it to organize and take ail the stock 
in one or more subsidiary corporations. The manifest intention 
of the législature in conferring upon the land company the powers 
contained in its charter was that the company should exercise 
them itself. It was to do the mining and lumbering business, not 
some other corporation. If it had too much land to conduct mining 
and lumbering opérations for itself on eveiy part of it, it had ample 
power to sell the land. But it did not hâve power to subscribe 
to the capital stock of other corporations, and pay its subscription 
by deeding its lands and property to them. The deeds weire, there- 
f ore, in f ulflllment of an ultra vires contract. But it is claimed that, 
the contracts having been executed, equity will not set them aside, 
even though they were ultra vires. Thia question was not con- 
sidered by the circuit judge in his opinion, and was probably not 
brought to his attention. The dismissal of the pétition has been 
assigned for error and argued, but not fuUy. Indeed, it has been 
rather slighted by counsel on both sides. The subsidiary corpora- 
tions were made parties to the intervening pétition of Marbury 
& Jones, by subpoena duly issued, but of the flve only the Ken- 
tucky Union Lumber Company answered. J. Kennedy Tod & Co., 
the complainants, answered the pétition also. As already stated, 
the Kentucky Title & Land Company has reconveyed ail the land 
received by it from the land company, and its case needs no con- 
sidération. No decrees pro confesso were taken against the cor- 
porations which did not answer. 'Issues of fact were raised by 
replication to the answers flled. No évidence seems to hâve been 
taJien, especially directed to the issues thus raised, but enough 
appears in the record to show that large loans were made by third 
persons on the faith of the transfers of land to thèse various sub- 
sidiary corporations in every case except that of the Kentucky 
Title & Land Company, and that extensive improvements hâve been 
made on the land conveyed. Moreover, the stock and lands re- 
ceived for the land hâve been pledged by the land company to 
secure debts of its own. It is therefore apparent that, not only 
hâve ail the contracts for the exchange of land for stock been ex- 
ecuted, but that third persons, not parties to the intervening péti- 
tion of Marbury & Jones, hâve invested money on the faith of the 
grants of the land on the one side and of the land company's owner- 
ship of the stock on the other. Without discussing the question 
whether creditors can set aside a completed exchange of land for 
stock as an illégal disposition of the assets of the corporation 
against them, because ultra vires, when the action is begun before 
third persons acquire any right in the land or the stock, we are very 
clear that it would be inéquitable to set aside the transactions 
hère complained of, in the absence of the third persons who hâve 
> advanced money on the faith of their validity, and who hâve not 
been tendered the money advanced by them on the stock or in- 
vested by them in the lands sought to be recovered. The decree 
dismissing the intervening pétition of Marbury & Jones was, there- 
fore, rightly dismissed. 
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Fourth. The last question for our considération is whether the 
distribution of tke estate of tlie land company shall be according to 
the ordinary équitable rule, or in accordance with the Kentucky 
statute which governs the distribution of the estâtes of deceased in- 
solvents. 

We hâve decided, in the case of Bank v. Armstrong, 8 0. G. A. 155, 
59 Fed. 372, that under the provisions of the national banking act for 
winding up insolvent national banks, which requires a ratable distri- 
bution on the aUowed claims of creditors, ail creditors, both secured 
and unsecured, are entitled to a pro rata distribution of the assets 
of the bank on their claims as they exist at the time of the declared 
insolvency, unaffected by collatëral then held or by collections from 
collatéral made after that time. In this we foUowed the gênerai 
principles of equity, because there was nothing in the statute to 
prevent their application. This is the rule adopted by the court of 
appeals of Kentucky for distribution of an insolvent estate under a 
voluntary assignaient for the beneflt of aU creditors. Logan v. 
Andersen, 18 B. Mon. 119; Bank v. Patterson, 78 Ky. 291. The 
statute under which this action was brought was passed in 1856, 
and is article 2 of chapter 44 of the General Statutes of Kentucky. 
By its first section that article provides that every act of any debtor, 
resorted to in contemplation of insolvency with the design to prefer 
creditors, "shall operate as an assignment and transfer of ail the 
property and effects of such debtor, and shall inure to the beneflt of 
ail his creditors (except as hereinafter provided) in proportion to the 
amount of their respective demands, including those which are 
future and contingent." Section 2 provides that such transfers 
inuring to the beneflt of creditors, generally, shall be subject to the 
control of courts of equity upon pétition of any créditer flled within 
six months of the act of attempted préférence. Section 3 permits 
any number to unité in such pétition against the debtor and the 
transférée, and further provides that "the action and proceedings 
as to the mode of proving claims, and otherwise, shall be conducted 
as actions and proceedings for the settlement of the estâtes of de- 
ceased persons are now required to be conducted, so far as the same 
are applicable." Section 4 allows the appointment of a receiver by 
the court, and the compulsory transfer of ail the property of the debt- 
or to him, and the disclosure by the debtor of ail his debts, etc. Sec- 
tion 5 provides that the court may make distribution from time to 
time, and that the allowance or disallowance of any claim at any 
distribution shall be a flnal judgment appealable as other flnal judg- 
ments. Section 7 is as follows: "In the distribution of the assets 
of any debtor, as provided, debts due as guardian or administrator 
or exécuter shall hâve priority; as also debts due as trustée, if the 
trust be created by deed or will duly recerded in the preper clerk's 
ofiice." The last and eighth section provides that "the claims ef 
creditors are required to be verifled in the mode required by law 
in respect of claims against the estâtes of deceased persons before 
any portion of the assets shall be received therefrom." 

The estâtes ef insolvent decedents are distributed in Kentucky 
v.62F.no.5— 23 
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uader sèctioD 83 et seq, bf article 2 ôf chapter 39 of tlie ijleB«raI 
Statutés 0f râie state. Sections 33 and 34 are as follow»: 

"33. H tiie peirsonal estate of a décèdent be not suïBclent lo pày hls liablli- 
ties, theQ the; {)i(irial expensç» of sucli deoédent, and the costs and charges ot 
the adminlsàfation of hls estate, and the aniount of the estate of a dead per- 
son, or of a ward, or of a person of unsound mind, commltted by a court of 
record to, and rémalnlng ïn the hands of a de<*edent, shall be pald in full be- 
fore any pro rata distribution shall be made; but this préférence shall not ex- 
tend to a demand forelgn to this state. AU other debts and liabilities shall 
be of eaual digaity, and paid ratably In the administration of hls estate; 
and should more than the ratàble share ôf any debt be paid, his Personal 
représentative shall only receîVe crédit for its proper proportion. 

"34. When èliéh an estate iS Covered By liens, givlng a credltor a priority on 
such propejTfiy,, the proceeds thepeof , shall* be flrst appUed to the discharge 
of such lien, and Jtlie residue shall be subject to a pro rata division among the 
other credttbrs. But when any credltor has a lien, and the propérty subject 
to the lien Is iibt sUfflclent t»' discharge thç debt. he shall not be èntltled to 
any portion ©f thd rèsidue of the estate, untU ail the creditors nOt having liens 
shall hâve reeeilved a siïm ^ual^ pro rata, Wlth such lien credltor." 

Sections 35, 36, and 38 prescribe tiie form of proof by afQdavit 
required bèf ore a claim can' bè allowed, and section 37 provides that 
until such. proof has been pi^sented, and the claim rejected, no suit 
can be broi^ht. It is obtiOus from section 34, above quoted, that 
the mode oi distributing insolvent estâtes of decedents between 
secured and unsecured creditors is very différent from that prevail- 
ing in equity, wben unafffected by statutory restrictions. Which 
mode shall be adopted in the distribution of estâtes under the 
statute conceming fraudulent préférences? If this were a question 
of gênerai equity jurisprudence, there would be no doubt that we 
ought to follow our previoùs décision in Bank v. Armstrong, supra. 
This was tiie view of the éircuit judge. But the difiSculty in doing 
so is that this is a proceeding governed by statute. That ex- 
pressly prescribes in section 7 a priority in the distribution of 
the estate for fiduciary debts of the debtor identical with that pre- 
scribed in the statute for distributing the estâtes of insolvent de- 
cedents. It directs that claims against the estâtes of the insolvent 
shall be presented on the same proof and in the same form as that 
required against the estâtes of deceased insolvents. It directs that 
the action and proceedings as to the mode of proTing claims or 
otherwise shall be conducted as in the settlement of estâtes of de- 
ceased persons. The distribution of the estâtes of dead insolvents and 
of living insoilvents between secured and unsecured creditors would 
seem to be in pari materis; No reason occurs to us why the légis- 
lature should hâve made any distinction in the settlement and dis- 
tribution of insolvent estâtes because the insolvent happened to be 
dead. In this view we do not think it astrained construction to hold 
thât the gênerai words "or otherwise" in the third section include 
"mode of distribution." It does not militate against this view that 
in a subséquent section there is a spécifie provision as to certain 
priorities in distribution, because there is also in a subséquent sec- 
tion a spécifie provision as to the mode of presenting claims. 

The court of appeals of Kentucky hâve held that the mode of dis- 
tribution under the two statutes must be the same. Though they 
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do not appear to give the same broad meaning to the words "or other- 
wise" in the third section as that above suggested, they reach the 
same result; not, as it seems to us, on principles of gênerai equity 
jurisprudence, but as a construction of the intent and meaning of 
the législature expressed in the f raudulent préférence statute. The 
case is that of Bank v. Lockridge, 92 Ky. 472, 18 S. W. 1, and it 
presented the same question we hâve hère. Judge Pryor, in deliver- 
ing the opinion of the court, said: 

"Section 34, art 2, c. 39, Gen. St., provides the manner in whlch the es- 
tate ol a debtor who dies insolvent shall be distributéd, and is as folio ws: 
'But when any creditor has a lien, and the property subject to the lien Is not 
Bulûcient to discharge the debt, he shall not be entitled to ahy portion of the resi- 
due of the estate until aU the creditors not havins liens shall hâve received a 
sum equal pro rata with such lien créditer.' The distribution as between 
creditors, where the debtor dies insolvent, is made plain by this statute; and 
the question arises, did the législature, in enacting the law to prevent fraud- 
ulent préférences, recognize or classify the estâtes of those passing by opéra- 
tion oî law to creditors with the estâtes of insolvent deeedents as to the mode 
of distribution? AU such estâtes are subject to the control of courts of equi- 
ty, and some équitable nile of distribution must be ascertained. It is ap- 
parent that the lawmaking power, when enacting the law in regard to sales, 
etc., in contemplation of insolvency, had in view the act regulating proceed- 
ings in the settlement of the estâtes of debtors who had died insolvent. Sec- 
tion 3 of article 2 of chapter 44 provides, where estâtes pass to creditors by 
opération of law, that 'the action and proceedings as to the mode of proviug 
claims and otherwise shall be conducted as actions and proceedings for the 
settlement of the estâtes of deceased persons are now required to be con- 
ducted, so far as the same are applicable,' etc.; and by section 7 it is further 
provided 'that in the distribution of the assets of any debtor, as provided, 
debts due as guardian or administrator or exécuter shall hâve priority, as also 
debts due as trustées. If the trust be created by the deed or will, duly re- 
corded in the proper clerk's office.' The statute has designated the claims of 
those who, under this opération of law passing the estate to creditors, shall 
bave prier liens, foUowing the priority given to claimants against the es- 
tâtes of those dead, showing plainly that the législature regarded the act of 
insolvency as placing thé estate of the insolvent debtor in the same condition, 
and to be distributéd in the same manner as the estate of a décèdent, while 
the thlrd section of the act may apply to the mode of proceeding along, such 
as flling the pétition and proving claims. A careful readlng of both sections 
indicates that the législature was attempting to regulate the mode of distri- 
bution as well as the mode of proceeding by the provisions of the statute wlth 
référence to the estâtes of deceased persons." 

Certainly hère was an attempt to détermine the meaning and 
intent of the législature from the language used by that body, and 
that is construction. The statute is a rule of property, and the con- 
struction of it by the court of appeals is controUing with fédéral 
courts. Said Mr. Justice Gray, speaking for the suprême court, in 
Union Bank of Chicago v. Kansas City Bank, 136 U. S. 223, 10 Sup. 
et. 1013: 

"The question of the construction and elïect of a statute of a state régulât 
ing assignments for the benelit of creditors is a question upon which the dé- 
cisions of the highest court of the state establishiug a rule of property are of 
controUing authority in the courts of the United States. Brashear v. West, 7 
Pet. 608, ei5; Allen v. Massey, 17 WaU. 351; Lloyd v. Fulton, 91 U. S. 479, 
485; Sumner v. Hicks, 2 Black, 532, 534; Jaffray v. McGehee, 107 U. S. 361, 
365, 2 Sup. Gt. 367; Peters v. Bain, 133 U. S. 670, 686. 10 Sup. Ct. 354; Ean- 
dolph's Bx'r v. Quidnick Co., 135 U. S. 457, 10 Sup. Ct. 655." 
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It is soQght to escape the eïîect of this principle by référence to 
the fact that the décision of the Kentucky court of appeals was net 
flled nntil after the decrée of the circuit court declaring the fraudu- 
lent préférences was entered in this case. We do not think that this 
affecta the question. The decree of distribution had not yet been 
made. Iq Burgess t. Seligman, 107 V. S. 20, 2 Sup. Ct. 10, the ques- 
tion was of the construction of a Missouri statute flxing liability of 
stockholders. The circuit court of the United States had given the 
statute what the suprême court of the United States thought to 
be a proper construction at a time when the Missouri suprême court 
had not expressed any opinion on it. Subsequently, after the decree 
of the United States circuit court was entered, and before the appeal 
from it was heard, the Missouri suprême court gave the statute an- 
other construction. This the suprême court of the United States 
refused to follow, but afSrmed the circuit court on the ground that 
when the circuit court decree was entered the question was res in- 
tégra. This case differs from that in the fact that hère the décision 
of the Kentucky court was published before the circuit court was 
called upon to make distribution under the statute. More than this, 
as already stated, were the question res intégra, we should be in- 
clined to reach the same resuit as the court of appeals. The dis- 
tribution of the land company's estate should be, therefore, in ac- 
cordance with the rule prescribed by section 35 of article 2 of chap- 
ter 39 of the General Statutes of Kentucky, concerning estâtes of 
- decedents. 

The decree of the circuit court is reversed, with directions to take 
further proceedings in accordance with this opinion. 



HUMBOLDT MIN. CO. V. AMERICAN MANUFAOTURING, MINING & 
MIIiLING OÔ. et al. 

(Circuit Court of Appeals, Slxth Circuit May 8, 1894.) 

No. 107. 

1. JUDOMBIÎT ON PlBADINGS— RenDITION AND iSSTET. 

Bev. st. Ohlo, § 5328, which provides that judgment may be rendered 
for the party entitled thereto on the statement In the pleadings, although 
a verdict bas been found agalnst hlm, autborlzes such a Judgment before 
verdict 

2. CoBPOBATioNS— Gtjarantv OF Contkact op Otheb Coepobation. 

A corporation organized imder the law of Ohio for the purpose of mak- 
Ing ironwork for minlng plftnts has not power to guaranty the perform- 
ance of another's contract for the érection of a mlning plant, and the 
accompanying warranties, on the ground that the guaranty wlU scscure 
a sale of the ironwork used In the plant 

a Same— EsTOPPEL. 

Performance of such contract on the part of the party to whom the 
guaranty Is glven does not estop the corporation from denylng its power 
t» glve the guaranty. 

In Error to the Circuit Court of the United States for the Northern 
District of Ohio. 
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Thâs was a suit by the Humboldt Mîning Company against the 
American Manufacturing, Mining & Milling Company and the Vari- 
ety Iron- Works Company for breach of contract. A motion by the 
iron- Works company for judgment in its favor on the pleadings was 
granted. PlaintifE brought error. 

The Humboldt Mining Company flled its pétition In the circuit court for 
the northem district of Ohlo against the American Manufacturing, Min- 
ing & Milling Company and the Variety Iron-Works Company, In whlch it 
alleged that it was a corporation duly organized according to law, and a 
citizen of the state of Tennessee; that the défendant the American Man- 
ufacturing, Mining & Milling Company, hereafter referred to as the "Milling 
Company," was a corporation duly organized under the laws of Colorado, 
wlth Its principal place of business In Oleveland, Ohlo; that the défendant 
the Variety Iron-Works Company, hereafter referred to as the "Iron-Works 
Company," was a corporation organized under the laws of Ohlo, wlth its prin- 
cipal place of business at Cleveland, Ohlo; that the plalntiff, being the owner 
of a silver mine In Colorado, made a contract wlth the défendant the milling 
Company to construct for It a crushing, pulverizing, and concentrating plant; 
that the mlUing company warranted that the plant should break and pulverlze 
the plaintifC's ore to a certain degree of flneness at the rate of 50 tons for 
every 2é hours, that it could be operated wlth a certain number of men, 
and that it should be shipped and erected for use withln a certain time, and 
further stlpulated that, if the riflaes whlch were to be fumished as part of the 
plant should fail to do the work warranted, satisfactory substitutes therefor 
should be at once supplled. 

The allégations wlth référence to the iron-works company in the pétition 
were as follows: 

"The sald défendant the Variety Iron-Works Company was organized for 
the purpose, amongst other things, of manufacturing and selling ironwork 
for such plants, and the said défendants agreed wlth each other that, if sald 
contract should be entered into, it, the said Variety Iron-Works Company, 
would be permitted to furnish to its codefendant the Ironwork for said plant 
at an agreed price. In considération thereof, and of the profit to be derived 
therefrom, and of the said contract between the plalntiff and its said code- 
fendant, it, the said Variety Iron-Works Company, before the delivery of said 
contract to plalntiff, executed an agreement at the foot thereof, whereby it, 
the Variety Iron-Works Company, guarantied to plalntiff the faithful perform- 
ance by the said American Manufacturing, Mining and Milling Company of 
said contract; that the said Variety Iron-Works Company was permitted to 
furnish said ironwork, and the same was fumished as hereinafter stated." 

The pétition then averred that the plalntiff performed ail of the contract on 
its part, but the milling company failed in many respects to comply with its 
contract; that the plant which was put up proved to be defective, and failed 
to conform to the requirements and warranties, and was wholly unfit and 
valueless for the purpose it was furnlshed,— aU to the damage of plalntiff in 
the sum of $50,000, for which plalntiff asked judgment against both de- 
fendants. 

A demm-rer was flled to the pétition by the iron-works company, but the 
court does net seem to hâve made any ruling upon it Subsequently the iron- 
works company flled a separate answer and an amended answer. The latter 
contained several défenses, of whlch the only one hère requirlng notice was 
as foUows: "For a second défense thèse défendants say that they admit that 
the secretary of the Variety Iron-Works Company signed the agreement of 
guaranty whlch appears upon the said contract, whereby it, the Variety Iron- 
Works Company, purported to guaranty to the plalntiff the faithful perform- 
ance by the sald American Manufacturing, Mining and MiUlng Company of 
the sald contract, and that the copy of the sald pretended agreement of guar- 
anty whlch appears upon the pétition is a true copy of the agreement attached 
to the said contract. They deny, however, that the contract was the con- 
tract of the défendant the Variety Iron-Works Company. They aver that the 
sald Variety Iron-Works Company had no corporate power to enter into sald 
pretended agreement of guarani, and that the admitted exécution ot the 
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saine was beyond the corporate power o£ tbe sald Variety Iron-Works Oom- 
paby, and was wholly vold." 

A reply was flled to the aaswèr o£ the iron-works company by the plaintiff, 
but its aTerments had no bearlng upon the défense of Ultra vires. 

After the pleadings were completed, the Iron-works company made a motion 
that on the pleadings judgment be entered In its favor. The court granted 
the motion, and accordingly entered the judgment which it Is now sought to 
révlew by thls writ of error. 

Gilbert & Hills and Morgan & McFarland, for appellant. 
E. A. Angell (J. H. Webster, on the brief), for appellees. 

Before TÀFT and LUETON, Circuit Judges, and BAKE, District 
Judge. • 

TAFT, Circuit Judge, after stating the facts as above, delivered 
the opinion of the court. 

The flrst objection made to the judgment is that under the Code 
of Ohiof there was no powér in the circuit court to grant the motion 
for judgCaent upon the pleadings. 

Section 5312 of the Eevised Statutes of Ohio, which is part of the 
Code of Civa Procédure, provides that: 

"In an action âgalnst seVèrar défendants, the court may render judgment 
agalnstone or more of them, leaving the action to proceed agalnst the others, 
whenever a several judgment is proper." 

It is perfectly obvions that in this case a judgment might be 

taken against the principal and in favor of the guai-antor, and there- 

fore thàt section 5312 appjies. 
Section 5328 of the Eevised Sta tûtes protides that: 
"When, upon the statement to the pleadings, one party is entitled by law to 

judgment in hls favor, judgment shall be so rendered by the coiut, although 

a verdict has been found against such party." 

It was in accordance with this section that the court below en- 
tered thé judgment hère complained of. The contention on behalf 
of the plaintiff is that this section applies only after a verdict has 
been rendered, and that until then the court has no power to enter 
judgment. There is no ai^ch limitation in the words of the section, 
and it would seem to be abSurd that when, upon the statements of 
the parties to the pleadings, one or the other is entitled to judgment, 
the court shoùld go through the useless ceremohy of submitting to a 
jury imniaterial issues in order to enter judgment upon the pleadings 
without regard to the verdict. 

The question in the case la whether the averment of the pétition 
in référence to the corporate character of the iron-works company, 
read in the light of the coïT)oration laws of Ohio, shows the guaranty 
sued on to be in excess of thé powers of the company. Corporations, 
in Ohio, since the adoption Of the constitution of 1831, hâve been 
organized under gênerai laws. By the gênerai incorporation act of 
May 1, 18S2, provision was naade for the incorporation of différent 
kinds of companies, classtâied according to their objects. Section 
63 et seq. of that act provided speciflcally for the incorporation of 
manufacturing corporatiqiis. Subsequently the same sections were 
made applicable to a great yariety of companies which were not man- 
ufacturing corporations. In 1880, when the sta tûtes of Ohio were 
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embodied in a révision, it was thought best to repeal old section 63 
of the act of 1852, and its amendments, and to substitute what is 
now section 3235 of the Revised Statutes, wMch reads as follows: 

"Coi-porations may be formed in the manner proTided in this cliapter for 
any purpose for which Individuals may lawfully associate themselves except 
for dealing in real estate or carrying on protessioual business; and if the or- 
ganization is for profit, it must hâve a capital stocli." 

Under this section ail manufacturing corporations of Ohio are 
formed. The manner in which corporation is effected may be 
seen from the following sections of the same chapter: 

"Sec. 3230. Any number of persons not less tlian five, a niajority of Wham 
are citizeus of Ihis state, desiring to become incorporated stiall subscilbe ana 
aclinowledge, before an oflicer authorized to talie acknowledgments of deeds, 
articles of incorporation the form of which shall be prescribed by the secre- 
tary of state whicb must contain: 1. The hame of the corporation, -which 
shall begin with the word 'The' and end wlth the word 'Company' unless 
the organization is not for profit. 2. The place where it is to be located, or 
where its principal business is to be transacted. 3. The purpose for which it 
is formed. 4. Tlie amount of Its capital stocli, if it is to hâve capital stocli, 
and the number of shares into which the stocli is divided. * • * 

"Sec. 3238. The oflicial characterof the officerbeforewhom theacknowledg- 
ment of articles of incorporation is made shall be certified by the clerk of the 
court of common pleas of the county in which the acknowledgment Is taken 
and the articles shall be filed in the office of the secretary of state, who shall 
record the same and a copy duly certified by him shall be prima facie évi- 
dence of (the) existence of such corporation. • • * 

"Sec. 3239. Upon such filing of the articles of incorporation the persons who 
subscrlbed the same, their associâtes, successors and assigns, by the name and 
style provided therein, shall thereafter be deemed a body corporate, with suc- 
cession and power to sue and be sued, contract and be contracted with, ac- 
quire and convey at pleasure ail such real or personal estate as may be nec- 
essary and convenient to carry into eflCect the objects of the incorporation. 
to make and use a common seal, the same to alter at pleasure, and to do ail 
needful acts to carry into efCect the objects for which it was created." 

The foregoing sections are part of chapter 1, tit. 2, of the Kevised 
Statutes, conceming corporations in gênerai, both those for profit 
and those not for profit; and the subséquent chapters of the same 
title relate to corporations for particular purposes. The last section 
of the flrst chapter provides that the provisions of this chapter do 
not apply when spécial provision is made in any subséquent chapter, 
but that the spécial provision shall govern, unless it clearly appears 
that the provisions are cumulative. State v. Live-Stocïs; Co., 38 
Ohio St. 347. There are in subséquent chapters of the title several 
sections specifically referring to certain kinds of manufacturing cor- 
porations, and their powers and limitations. See sections 3855, 
3857, 3859, 3862-3866. But of thèse the only section which could 
possibly hâve any relevancy to this case is section 3862, reading as 
follows: 

"iliuing and manufacturing companies engaged in the manufacture of ar- 
ticles in the wbole of iron or part of ix-on and wood may take, hold and con- 
vey such real estate and personal estate as is necessary or convenient for the 
IJuVpose for which it was incorporated, and may carry on its business or so 
much thereof as is convenient in any county in this state, or beyond the lim- 
its of this state and may there hold any real or pa'sonal estate necessary or 
convenient for couducting the same." 
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It îs obvious from tlie foregoing that, af ter the incorporators shall 
bave stated in the articles the purpose for which the company is to 
be formed, its powers areflxed by gênerai laws. 

We come now to the averments of the pétition as to the purpose 
for whîch the company whose powers are in question was organized. 
The pleader in the pétition was attempting to state facts with référ- 
ence to the iron-works company which would show the existence 
of the power to make the guaranty. The two facts thus stated 
were: First, that the company was organized for the purpose of 
manufacturing ironwork fOr mining plants; and, second, that it was 
profitable to the company to make the guaranty, because thereby it 
secured a customer, The fact that the pleader did not specify what 
were the other purposes for which the company was formed, either 
in the pétition or even in the reply after the issue of ultra vires had 
been made by answer, exçludes the hypothesis that the other pur- 
poses so indeflnitely referred to furnished any justification for the 
exercise of the power of guaranty. While, under section 5096, Rev. 
St. of thé Ohio Code, pleadings are to be liberally construed with 
a view to substantial justice, this does not mean that every equivo- 
cal Word or phrase is to be construed in favor of the pleader. Ail that 
it means is that the language of the pleader is to be given a fair and 
reasonable construction, Vithout regard to technical rules. McCurdy 
V. Bauèhman, 43 Ohio St. 78, 1 N. E. 93; RoMnson v. Green ville, 42 
Ohio St. 625; Crooks t. Finney, 39 Ohio St. 57. The fair and reason- 
able construction of the pétition is that the Variety Iron-Works 
Company was organized for the purpose of manufacturing ironwork, 
and therefore had by law the power to make the guaranty in ques- 
tion. The question presented on the pleadings, therefore, is whether 
a corporation organized under the laws of Ohio for the purpose of 
making ironwork for mining plants may guaranty the performance 
of anothert contract for the érection of a mining plant, and the ac- 
companying warranties, on the ground that the guaranty will secure a 
sale of tiie ironwork to be used in the plant. The warranties covered 
parts of the contract in the fulfiUment of which the iron works 
would and could exercise no control, and in which it had no such 
direct and legitimate interest as to warrant its risking its capital 
therein. If the warranties had only covered the eharacter of the 
ironwork furnished by the guarantor company, a différent question 
might be presented. As it is, we think such a guaranty not within 
the incidental powers of a manufacturing corporation. The stock- 
holders of the corporation had the right, in making their invest- 
ments, to rely upon it that no part of the funds of the corporation, 
whose stockholders they were becoming, should be risked in the 
business of another corporation, over which they should hâve no 
control. The- restriction by the state was that the manufacturing 
business in which they were to engage should be carried on through 
the sole agency of the corporation which they were forming. 

Section 3266 of the Revised Statutes of Ohio provides that "no 
corporation shall employ its stocks, means, assets or other property 
directly or indirectly for any other purpose whatever than to ac- 
complish the legitimate objects of its création." 
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There is no court in the country which bas been stricter in en- 
forcing tlie principle that corporations are prohibited from exercising 
any powers which are not expressly conferred upon tbem in their 
cbarters, or wliich. are not fairly incidental to the express objects of 
their création, than the suprême court of Ohio. In Valley Ey. Co. 
T. Lake Erie Iron Co., 46 Ohio St. 50, 18 N. E. 486, it was held that 
a Company incorporated for the purpose of manuf acturing could not 
subscribe to the capital stock of another, and that a subscription so 
made was ultra vires, and Toid. The company to whom the subscrip- 
tion was made was a railroad company, and the courts said : 

"No claim is made by the défendant that the Iron company had any express 
statutory authority to use its capital or assets in ald of the construction of a 
railroad by subscription to its capital stock or otherwise. The only averment 
as to this is that it, the iron company, conceived that it would be beneflted 
by the réduction of the price of coal at Cleveland, its place of business, and 
the market which the construction of the road would aftord for its manufac- 
tures, and by thèse considérations was Induced to make the subscription. But 
ail this can be of no avail, in the face, at least, of the prohibition contained in 
section 3266 of the Eevised Statutes, that 'no corporation shall employ its 
stocks, means, assets, or other property, directly or indirectly, for any other 
purpose whatever than to accomplish the legitimate objects of its création.' " 

In Coppin v. Greenlees & Eansom Co., 38 Ohio St. 275, it was held 
that, under the law and constitution of Ohio, a corporation organ- 
ized for manufacturing purposes had no power to acquire or con- 
vey its own stock except in satisfaction of a debt due to it. See, 
also, Franklin Bank v. Commercial Bank, 36 Ohio St. 350. 

In Straus v. ïnsurance Co., 5 Ohio St. 59, it was held that an 
Insurance company, authorized by its charter to invest its funds and 
capital stock as should be deemed best by the directors for the 
safety of the capital and interest of the stockholders, had no power 
to purchase upon crédit a promissory note of one insured by the 
company, and entitled to indemnity for the loss, for the purpose 
of setting off such note against the claim. In this, which is a lead- 
ing Ohio case upon the subject of corporate powers, Judge Eanney 
lays down the principle as f ollows : 

"It la now universally agreed that corporations hâve such powers, and such 
only, as the act ereating them confers, and are conûned to the exercise of 
those expressly gi-anted, and such incidental powers as are necessary to carry 
into efCect those expressly conferred. * * * In no state of the Union hâve 
thèse prlnciples been adhered to with more unyielding tenacitv than in this. 
Oom'rs V. Holcomb, 7 Ohio, 232 (pt 1); Bank of Chillicothe v. Town of Chilli- 
cothe, Id. 31 (pt. 2); Bank v.-Swayne, 8 Ohio, 257; Bartholomew v. Bentley, 
1 Ohio St 41." 

The gênerai raie in this country and in England is that one cor- 
poration is impliedly prohibited from guaranteeing the contraet or 
debt of another. Mor. Priv. Corp. § 423 ; McLellan v. File Works, 56 
Mich. 579, 23 N. W. 321; Aetna Nat Bank v. Charter Oak Life Ins. 
Co., 50 Conn. 167; National Park Bank y. German- American Mut. 
Warehouse & Security Co., 116 N. Y. 292, 22 N. E. 567; Madison, W. 
& M. Plank-Eoad Co. v. Watertown & P. Plank-Eoad Co., 7 Wis. 59 ; 
Davis V. Eailroad Co., 131 Mass. 258; Colman v. Eailway Co., 10 Beav. 
1; Pennsylvania R Co. v. St Louis, A. & T. H. E. Co., 118 U. S. 290, 
6 Sup. et. 1094; Marble Co. v. Harvey, 92 Tenn. 115, 20 S. W. 427. 
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TheiObjeptiQn to the guaranty is tàat it risks the funds of the com- 
panyi:p;;ja(!jÉ|jflerent enterprise and business under the control of 
anotbfr^Aiid différent person or corporation, contrary tp what its 
8tocklioideiF% ,its creditors, and the state hâve the right from its 
charter to expeet 

We hâve exqmined the, question of the power of corporations to 
become guapantors of otîier persons and corporations in the case 
of Marbury v^ Land Oo. (decided at this session) 62 Fed. 335. In 
that case we upheld the power to guaranty the obligations sued on 
by reason of the existence of certain peculiar and unusual powers 
in the guarantor company of consolidation with the company whose 
obligations were guarantied, but it is pointed out in that décision 
that ordinarily it is not within the povper of a trading corporation 
to guaranty the obligations of another. 

For thèse rea^ons we think that the contract of guaranty by the 
Variety Ipon-Works Company set up in the pétition was beyond 
the power of that company, and therefore that it could not be held 
to any liability thereon. 

It is said, hpwever, that the contract bas been performed on be- 
half of the plaintiff, and, therefore, that the défendant is eS'topped 
to deny its power to mâke it. We do not think that any such prin- 
ciple hâs application hère. Strictly speaking, a corporation is never 
estopped to deny its powfer to ma;ke a contract where the extent 
of its powers dnd of the facts relevant thereto were or should hâve 
been known to the parties seeking to enforce the contract when it 
was entered into. In cases where property has been received or 
money paid to the corporation seeking to avoid the obligations of 
an ultra vires contract, the person delivering the property or pay- 
ing the mdnfey hàs the remedy of recovering back that which was 
given to the 'Corporation 6n the faith of the ultra vires contract. 
This, however, as has been said sevéral times by the suprême court 
of the Unltéd States, is not a recovery on the contract, but is, in ef- 
fect, an avolding of the contract, ahd a restoration of the parties to 
the status quo ante, St Louis, "V. & T. H. R Co. v. Terre Haute & I. 
R. Co., 145 U. S. 393, 12 Sup. Ot. 953; Central Transp. Co. v. PuUman's 
Palace Car Co., 139 U, S, 24, 11 Sup. Ct 478. In this case no money 
or property was paid by the plaintifif to the guarantor défendant, 
and there is no Avay by which the parties can be restored to their 
condition before the contract was entered into and performed. 
However this mày be, the suit hère is upon the contract, and, as the 
contract is void, it gives the plaintifE no right of action against the 
corporation. For thèse reasons the judgment of the circuit court is 
aflarmed, with costs. 



CHICAGO, E. I. à P. RY. CO. V. STAHLEY. 863 

CHICAGO, R. I. & P. RT. OO. v. STAHLBT, 

(Circuit Court of Appeals, BigUth Circuit. June 25, 1894.) 

No. 430. 

1. Fédéral Courts — Following Décisions of State Courts — Statutb 
Adoptbd fkom Anothbr Staïb. 

Where a statute of onè state, after It bas there received a settled con- 
Btruction, Is adopted in another state, if the suprême court of tliat state 
construes the statute differently, such construction wlll be accepted by 
the fédéral courts as the true interprétation within that state. 

8. Mastbr and Servant — Injuries to Employés of Railroad Companies— 
Statutory Provisions. 

Comp. Laws Kan. 1879, p. 784, § 4914, making a railroad company lia- 
ble "for ail damages doue to any employée of such company in consé- 
quence of any négligence of its agents, or by any mlsmanagement of its 
engineers or other employées," having beeu construed by the suprême 
court of the state as not limited to injuries caused In the movement of 
ti-ains, is properly applied, in the fédéral courts, to a case where one 
employé was injured by négligence of another while both were engaged, 
In a roundhouse. In putting a recently-arrived engine In condition for 
Immédiate use. 

8. Triai,— Province of Court and Jury— Expression of Opinion on Facts, 
The simple expression of a personal opinion by a judge of a United 
States court, in charging the jury, that a certain act was, under the cir- 
cumstances, négligence, is not ground for reversai, where the portion of 
the chai-ge Immediately preceding left to the jury the question of négli- 
gence in such act 

In Error to tlie Circuit Court of the United States for the District 
of Kansas. 

This was an action by E. S. StaWey against the Chicago, Rock 
Island & Pacific Eailway Company for personal injuries. On trial 
in the circuit court the jury found a verdict for plaintiff, and judg- 
ment for plaintiff was entered thereon. Défendant hrought error. 

The facts in this case are, brlefly stated, as follows: Plaintiff below (de- 
fendant in error) was in the employ of the tallway company at Horton, Kan. 
At the time oï. the accident he was working in the roundhouse, which was 
situated near to the tracks, and contained stalls for 20 locomotives. A new 
locomotive had recently been brought from a manufactory in the east, and 
he, with three other employés of the railway company (one of vvhom was 
named Dougherty), was engaged in putting It in order for use; It being at 
the time of its arrivai what is called a "dead" engine, — that is, an engine 
capable of being moved on the ti-acks, but with some of the machinery and 
rods as yet not attached. The four, while thus employed, attempted to lift 
a drlving rod, and attach it to the engine. This drlving rod was about 
elght feet long, and weighlng, accordlng to the plaintiff's witnesses, from 
700 to 800 pounds, and, accordlng to the defendant's testimony, from 400 to 
433 pounds. Two took hold of the rod at one end, and two at the other, 
and, while carrying it to its place, Dougherty and his associate, at one end, 
without notice or waming to the others, let go their hold; and the sudden 
jerk caused by the dropping of that end on the ground resulted in injury 
to the plaintift, who was one of the two holding the rod at the other end. 
To recover for such Injury, plalntifC brought this action against the raU- 
way company. The verdict and judgment were In favor of the plaintiff, 
and the défendant sued out this writ of error. 

There was at the time in force in the etate of Kansas a statute as foUows: 
"Bvery railroad company organized or doing business in this state shall be 
liable for ail damages doue to any employée of such company In conséquence 
of any négligence of Its agents, or by any mlsmanagement of Its englneera 
or other employées, to any person sustalning such damage." Comp. Laws 
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1879, p. 784, § 4914. At the trial, the fact of the injury havlng been proved, 
the court was asked to charge that the plalntlff could not claim the beneflt 
of thls statuts becaUse It emtoaced "wîthin its meanlng only those persons 
engagea in the hazardous business of operatlng a railroad," and the refusai 
to give thîs instruction is the principal matter complained of. 

The other error alleged Is in giving this instruction: "At this point is wîiere, 
I thinii, the stress of the case cornes, to détermine In the flrst place whether 
Dougherty and his associate dropped the rod in the manner claimed by the 
plaintlfE, without any warning whatever to plaiûtiff; and, second, whether 
or not the plaintifiE was at the time ini the exercise of ordinary eare, that is, 
such as a man nnder such circumstances would ordinarlly exercise. If you 
flnd thèse two propositions In the affirmative, the plalntifC would be entitled 
to recover in this cftse such damages as you can say, from the whole évi- 
dence, Is fair and proper compensation for the injuries sufCered." 

W. F. Evans (M. A. Low and J. E. Dolman, on the brief), for plain- 
tiff in error. 

A. F. Martin, for défendant in error. 

Bef ore BKEWEE, Circuit Justice, and CALDWELL and SAN- 
BORN, Circuit Judges. 

• BEEWEE, Circuit Justice (after stating the facts). The Kansas 
statute was taken from the législation of the state of lowa, and it 
is insisted by counsel for the railway company that Kansas, in 
adopting the lowa statute, adopted it with the limitations and con- 
struction theretof ore placed thereon by the suprême court of lowa, 
and that, therefore, in order to détermine its meaning and scope, 
we must look to the décisions of thàt court 

It is undoubtedly true that, when one state adopts the statute of 
another, it is presumed to take it with the settled construction 
given to it in the state from which it is taken. That proposition bas 
been often recognized by the suprême court of the United States. 
Thus, in McDonald t. Hovey, 110 U. S. 619-628, 4 Sup. Ct. 142, that 
court, by Mr. Justice Bradley, said: 

"It is a received canon of construction, acqulesced in by thls court, 'that, 
where English statutes— such, for Instance, as the statute of frauds and 
the statute of limitations— hâve been adopted into our own législation, tlie 
bnown and settled construction of those statutes by courts of law bas been 
consldered as silently Incorporated into the acts, or has been received with 
ail the weight of authority.' Pennocli v. Dialogue. 2 Pet 1, 18; Smith, 
St & Const. Law, i 634; Sedg. St. & Const Law, 363." 

And again, in Interstate Commerce Commission v. Baltimore & 
O. E. Co., 145 U. S. 263, 284, 12 Sup. Ct. 844 it was said by Mr. Justice 
Brown: 

"But, so far as relates to the question of 'undue préférence,' It may be pre- 
sumed that congress, in adopting the language of the English act, had In 
mind the constructions given to thèse words by the English courts, and in- 
tended to Iftcorporate them Into the statute." 

Indeed; in construing this very statute, the suprême court of Kan- 
sas, in Railway Co. v. Haley, 25 Kan. 35, 53, said: 

"We concur In the views expressed by the lowa court as to the constl- 
tutionality of the statute, and hold It a valid exercise of législative power. 
Af our state bas adopted the statute from lowa, the judicial construction 
given tô it in that state foUows it to thls state. Bemis v. Beclcer, 1 Kan. 
236; T*herefore, the act embraces only those persons more or less exposed 
tQthe hazards of the business of rallroading." 
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See, also, Trust Co. v. Thomason, 25 Kan. 1. 

But, while this is an undoubted mie of construction, there îs an- 
other whicli is more applicable to the présent case; and that is 
that, when a right is given or a liabUity imposed by a statute of a 
State, tbe settled détermination by the courts of tbat state as to its 
scope and meaning is controlling upon tbe fédéral courts. We 
f ollow the state courts in tbeir construction of state statutes of this 
nature. Burgess v. Seligman, 107 U. S. 20, 2 Sup. Ct. 10 ; Claiborne 
Co. V. Brooks, 111 U. S. 400, 4 Sup. Ct. 489; Bûcher t. Railroad Co., 
125 U. S. 555, 8 Sup. Ct. 974; Détroit v. Osborne, 135 U. S. 492, 10 
Sup. Ct. 1012. This rule is paramount to the one heretofore referred 
to. Applying it to the case at bar, if the suprême court of Kansas, 
although the statute had been adopted from the state of lowa after 
it had there received a settled construction, should construe it dif- 
ferently, the fédéral courts would accept the construction placed 
by the suprême court of Kansas as the true interprétation of the 
statute within the limits of that state. Or, to state the proposition 
in another way, if a precisely similar statute was enacted in two 
adjoining states, and yet, notwithstanding such similarity, the set- 
tled course of décision in those states resulted in a différent inter- 
prétation of the same language, the fédéral courts would accept 
the construction given by the courts of each state, respectively, as 
the true meaning of the statute in such state. 

FoUowing this establlshed rule of fédéral décision, there is no 
diffieulty in respect to the flrst of thèse questions. The circuit 
court properly refused the instruction in respect to the nonapplica- 
bility of the statute. The terms of the statute are gênerai. The 
liabUity is imposed upon a raUroad company "for ail damages doue 
to any employée of such company in conséquence of any négligence 
of its agents, or by any mismanagement of its engineers or other 
employées." The letter of the statute is broad enough to include 
every employé of a railroad company, no matter what the character 
of his service, or that of the other employé by whose négligence 
he is injured. While this literal construction of the statute is not 
that placed upon its language by the suprême court of Kansas, that 
court has held that the liability is not limited to those cases in 
which the injury is caused in the movement of railroad trains. The 
cases of Eailvs'ay Co. v. Harris, 33 Kan. 416, 6 Pac. 571, and Railroad 
Oo. V. Koehler, 37 Kan. 463, 15 Pac. 567, show to what extent that 
court carries the terms of this statute. In the flrst of thèse cases, 
Harris was a section hand employed in repairing the track of the 
railroad company, — taking out old rails and putting in new ones. 
While so doirtg, he was injured by the négligence of another em- 
ployé engaged in like service. It will be seen that this injury in no 
way resulted from the actual movement of trains, but occurred 
while the party injured and the négligent coemployé were engaged 
in the work of putting the track in condition for use; and the 
court, on page 421, 33 Kan., and page 571, 6 Pac, uses this language: 

"In the case before us, at the tlme of the injury complalned of, plalntiff 
below was in the employ of the rallway company, and was actually engaged 
in the business of the company, upon Its roadbed and tracks, in the work 
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ol replacing old rails of the traek -withifli^w ohes; and, whlle asâistlng In 
rewo^ijg ft, rail foom a pijsh car upon iîp, track, Ue was Injured, wlthout 
fitiilt 6» t^s part, by the négligence of his çQeùiployéa. Wlth our construction 
6f thié! 'S.tatttte, there is nothiiig in the petraoii or flndings of fact to prevent 
his recOvery." 

In the second of thèse cases the déçeased, an employé of the Com- 
pany, Svas engaged with pthera in transferring rails from a pile 
alongside the track Ontq à'çàr, and whilç, so doing was killed through 
the négligence of Obë éiigàged in liké service, and the company was 
heldliab|e,within the. ternis of this statute; the court, on page 
469, âT I^an., and page 567, 15 Pac, saying: 

"The Bervice was açtijally performed on the company's road, was necessary 
to its Use and opération, and the resuit lii the case suflaciently shows the 
hazardoué éharactér of thesérrice." 

It is difficult to distinguish those cases from the présent. Hère, 
as there, the injury^d not result from the movement of the trains, 
but oççnrred while, the employé injnred and the employé injuring 
were (éngaged in worîi not remotely, but directly, connected with 
the opèjTàtion of thè road. Putting a track in condition is no more 
directly , connected with the movement of trains than putting an 
engine iaicondition. It will be noticed that this plaintiff was not at 
work: in à machine shop, or in any other place not actually and 
necessarily used in the daily work of operating the railroad, but in 
a roundhqiise, whichjis only a, building in which engines are housed 
and prepared for use. A. rpundhouse is as much a necessity for 
railroading a.8 a stable for the livery business. He was not én- 
gaged in repairing an ojd engine or constructing a new one, but in 
putting that engine whiçhhad recently arrived in condition for 
immédiate use. He was, aS in those cases, not engaged in any out- 
side wqpk remotely related tp the business of the company; he was 
not. Cfl,tti.]ig ties on spme distant tract to be used by the company 
in prepi^pingjits roadbed, nor in mining coal for consumption by the 
enginçss, npr ëven in the machine shops of the company, constructing 
or repiairing its rolUpg stock,- but the work which he was doing 
was work directly reiated to.tlxe movement of train8,-r-as much so 
as that of repairing the trac^. We are unable to distinguish this 
case, ihprinciple, from the two referred to in the décisions of the 
suprême court ofKansas; and therefore, as this is a case arising in 
that state, we must hold that the circuit court did not err in ruiing 
that the plaintiff was entitled to the beneflt of this statute. 

The other instruction complained of is challenged on the ground 
that therebythe conrt took f:çpm the jury the qnestion as to whether 
Dougherty and hisj aâsociaterivere guilty of négligence in dropping 
the rod as ttey did. This insitrflçtion should be read with that por- 
tion of the charge immediatelypreceding, which is as follows: 

"If, G» eisamining fbe testimony, youi are satisfled from the évidence that 
Dougherty aiud ,hls asspcjiate, wl^oçyjer he was— there ;seems tq bè.some doubt 
as to who.hef ,was— threw thiSfrod down, and without any wamlng what- 
ever, ' lii 'the' mariner stàted by tlaiiitlff and llr. Norton, my Own view is 
he was.'HH nsing that due earft'and caution which a prudent man would 
ordinaijilyv exercise under llke clrcumstances, and whîch in this case he was 
bound tOi eseiîcisei. ; If yoa fiad that: to be true, then I think you would be 
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warranted ta saying he was gùilty of négligence, and that the plalntlff, ta 
that event, would be entitled to recover. • • • It seems to me that, If he 
had hold of the rod In the manner he States,— the maaner that Dougherty 
States he had hold of the rod, — if he had been notifled, as I thlnk he had 
the right to be, before the other end was dropped upon the floor, he might 
perhaps hâve released his hold in a way that would not hâve brought 
upon him the Injury 'complalned of in the case; but upon this whole matter 
I simply call your attention to the évidence and testimony, and submit the 
matter for your considération. Upon this proposition you hâve the right 
to entertain views contrary to tbose entertained by the court, as to the effect 
of this évidence." 

We think a falr inference from tMs language is that the judge 
left to the jury the right to pass upon the question as to the négli- 
gence of Dougherty and his associate, simply expressing a personal 
opinion that the dropping of the rod by them without any warning 
was, under the circumstances, négligence. Such an expression of 
opinion is permitted in the courts of the United States. Starr v. 
V. S., 153 U. S. 614, 14 Sup. Ct. 919. With that opinion we fully 
concup. It aeems to us that there can be little doubt that if four 
men take hold of a rod of great weight, for the purpose of carrying 
and putting it in position, it is exceedingly careless for those at one 
end to let go their hold, and drop their end to the ground, without 
giying waming to those who hold at the other end, for thereby 
they necessarily subject them to a sudden strain and jerk. 

Thèse are the only questions presented in the record. The one 
seems settled by the décisions of the suprême court of Kansas, and 
in respect to the other, as a matter of gênerai law, we entertain 
little doubt The judgment of the circuit court is therefore af- 
firmed. 
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(Circuit Court of Appeals, Seventb Circuit March 6, 1894.) 

No. 77. 

1, Courts— Jdbisdiction of Circuit Court of Appeam. 

Where the Jurisdiction of the court below is not the sole question pre- 
sented by the record, but other questions are involved, the circuit court of 
appeals is authorized to détermine that question, as w^ as the others. 

9. SaMB — IlLEOAI. COMBINATION of RaIIiROAD Companies. 

Jurlsdiction over an action against two rallroad companies jolntly oper- 
atlng a railroad, for injuries inflicted through n^ligence In its manage- 
ment, 18 not affected by the lUegallty of their combinatlon. 

■8. Fedehal Coukts— Suit in District of Défendant' s Résidence. 

The requirement that sults in fédéral courts shall be brought in the dis- 
trict where the défendant lives confers an exemption, in the nature of a 
Personal privilège, that may be waived, and bas no application to a suit 
removed from a state court to the fédéral court by the défendant 

■4 Oabbibes— Injuries to Pasbensers— CoNTRtBuroBT Negugence. 

A raUway passenger, on asking the conductor and bralieman of the train 
Whether it would stop at a certain station, was informed that it would stop 
at a rallroad crossing near it where he could get ofC. When the train was 
about a mile from the place, movlng at the rate of 35 miles an hour, the 
passenger, at the tavltation of the bralceman, because it was expected that 
the train would make only a very short stop, went on the platform, and 
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whîle waltlng there, holding to the car rail, was thrown from the platform 
by :the.8udden stopping af the train. Hdd, that the question whether lie 
was nesrUgent was for the jury. 
5. SaMBi 

Eev, St. Ind. § 3928, which relleves rallroad coinpanies from liabllity, In 
certain cases, for injuries recelVed by passengers when on the platform 
of a car, does not apply to passengers who, at the Itvltation of the brake- 
man, go on the platform for the purpose of allghting. 

Tn Error to the Circuit Court of the United States for the District 
of Indiana. 

ïhis was an action by John E. Meyers against the Baltimore & Ohio 
& Chicago Eailroad Company and the Baltimore & Ohio Eailroad 
Company for personal injuries. A demurrer to the complatat by the 
last-named défendant was overruled. At the trial the jury found a 
spécial verdict, on which judgment was ordered for plaintifl against 
the Baltimore & Ohio Eailroad Company, and that company brought 
error. 

On the ISthof January, 1890, John E. Meyers, the défendant in error, and 
a citizen of the state of Indiana, brought suit in the circuit court of Lake 
county, In that stâte, against the Baltimore & Ohio & Chicago EaUroad Com- 
pany, to recover damages for alleged personal injuries recelved while a pas- 
senger on Its raUroad. On the 4th day of February, 1890, on motion of the 
plaintiff, by his counsel, the défendant was ruled to answer on the flrst Thurs. 
day of the then présent term of that court; and thereupon, on that day, that 
Company flled its pétition and bond in that court for the removal of the cause 
Into the circuit court of the United States for the district of Indiana, upon 
the ground that Meyers, the plaintiff, at the commencement of the suit and 
then^ was a citizen of the state of Indiana, and the défendant, the Baltimore & 
Ohio & Chicago Railrpad Company, was a corporation organized under the 
lawS of the state of Ohio, and à citizen of that state. The record discloses 
no order of the state court upon that pétition. On the llth day of February, 
1890, the parties appeared by coimsel, the rule to answer theretofore made 
was striclien out, and the plaintiff had leave toamend his complaint, and 
ma^e the Baltimore & Ohio Rallroad Company a party défendant. An 
amended complaint, cônformihg to the order of the court, was on that day 
flled; and.thereupon a summons, issued against the Baltimore & Ohio Railroad 
CompahSTi returnable the second day of the next term of the court. On the 
28th of April, 1890, ail the parties appeared by counsel, and publication was 
ordered of dépositions theretofore taken; and thereafter, on that day, the 
Baltimore & Ohio EaUroad Company fllèd its pétition and boBd for the removal 
of the cause into the United Stateâ circuit court for the district of Indiana 
upon the ground of diversity of citizenship; Meyers being a citizen of the state 
of Indiana, and the Baltimore & Ohio Railroad Company a corporation under 
the laws of the state of Mai7lan.!Î, £|ûd a citizen of that state, A transcript 
of the record was flled by the défendants in the United States circuit court on 
the eth day of May, 1890, and the cause docketed by order of the court; 
and thereafter, on the 27th day of May, 1890, it appearing to the court 
. that through misprision the cause had been separated Into two parts, the 
causes were Consolidated, and the plaintiff, by leave of thé court, flled an 
amended complaint, as' foUows: "l'hat he (the plaintiff) was at the commence- 
ment of the^e suits, aJid eyer slncè has been and is, a citizen of the state of 
Indiana. That the défendant the BaltlHiore & Ohip & Chicago Railway Com- 
pany evet since has been and is a corporation duly organized and existing un- 
der the laws of the state of Ohio, and Is a citizen of that state, a:nd that the 
Baltimore & Ohio Rallroad Company was at ail times and is a corporation or- 
ganized and existing under and by vlrtue of the laws of the state of Mary- 
land, and is a citizen of that state. And, complaining, plaintiff says: That 
on, before, and since the 16th day of October, 1889, there was and ever since 
has been a railroad engaged in the business of passenger carrier, extending 
from the eity of Chicago, across the stâteof- Indiana, into the state of Ohio, 
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which la owned and operated by the défendants, sometlmes known as the 
Baltimore & Ohio Railroad ComDany, and at other tlmes as the Baltimore, 
ûlilo & Chicago Rallway Company, which raiiway Une passes through the 
counties of Laporte, Porter, Lalie, and others, which i-ailway Une passes 
through a certain village in the state of Indiana known as Alida. That on 
said day plaintiff be'came and was a passenger, for hlre, on a certain passen- 
ger train of sald défendants, to be carrled thereon, havtng purchased a ticket 

at , in the state of Ohio, entitling him to go to the city of Chicago, for 

which he paid the usual and proper charges, to wit, $ . That some time 

before said train on which plaintiflf was so being carried as a passenger as 
aforesaid arrived at said town of Alida, In Laporte county, Indiana, at which 
there was another raltroad crosslng the line of said défendants, upon which 
the passenger was ridlng, the plaintiff ascertained that he could stop at and 
get off sald train at said town, and not proceed further on said train over 
said line, and thereby reach his home more readily than to proceed to the 
city of Chicago, and so Informed the agents, employés, and servants of the 
défendants in charge of said train, and expressed to them his désire to stop 
at said town of Alida for that purpose, and inquired whether the train would 
stop, and whether he could do so. And thereupon, and then and there, the 
said employés, agents, and servants having charge of and operating and rtm- 
ning said train of sald défendants over said line informed the plaintiff that he 
could safely stop at said town, and then and there safely alight and get off 
of said train, but that he would hâve to be in readiness to get ofC of said 
train immediately on its arrivai at said railroad crosslng at said town, as 
the train would only make a very brief and short stop at said railroad cross- 
lng, and that such stop would be the only one said train would make at said 
town of Alida. As said train afterwards approached the said town and cross- 
lng, the said agents, servants, and employés of said défendants requested and 
notiûed the plaintiff to leave his seat in the car in which he was riding, and 
to corne to aad take his place on the platform and steps of said car, so as 
that he might get off without any delay on the stopping of said train at said 
town and crossing. And plaintiff obeyed said notification and directions then 
and there so given him, and proceeded at once to leave his seat in said car, 
and walk to the door thereof, when the défendants' said servants, employés, 
and agents opened the door, and he took his place upon the said platform and 
steps, when, where, and as requested and directed so to do by the agents of 
the défendants aforesaid; the train being then and there In motion, and not 
yet having arrived at the stopping place. And whUe he was so standing upon 
said steps as directed, and exercising due and proper care and caution to pre- 
vent accident to himself, the agents, servants, and employés of the défendants 
running, controUing, and operating sald train, carelessly, negligently, and with- 
out notice to the plaintiff, suddenly and quickly, and with great force, brought 
said train to a sudden and immédiate stop, which stop was so qulck and sud- 
den, and being without notice to the plaintiff, so that he was, without any 
fault or négligence on his part, at once, with great force, thrown from said 
train, with great violence, to the ground, and then and there, without any 
fault or negUgence on bis part, struck the ground, and received cuts and 
braises upon his head, face, arms, body, and legs, Inflieting upon him great 
pain, and causing permanent and lasting injury to himself, in both body and 
mind, and disabling him from hereafter foUowing his vocation in life. That 
by reason of said injuries so wrongfuUy inflicted upon him, without any fault 
on his part, he bas lost tlme of the value of one thousand dollars ($1,000), bas 
expended for medicines, médical aid, and niu^ing one hundred dollars ($100), 
and bas suffered great pain from thence till now, and must continue to suffer 
during life, and Is disabled for Ufe physically, and his mental faculties are 
permanently injured and impaired. He avers that by reason of the prem- 
ises aforesaid he was and is damaged in the sum of $15,000, for which he 
prays judgment." 

Afterwards, on the 25th of June, 1890, the Baltimore & Ohio Railroad Com- 
pany demurred to the complaint, mainly upon the grounds that the complaint 
did not state a cause of action, and that neither the fédéral court nor the 
state court had any jurisdiction over the défendants, or over the cause of 
action. On the 22d of October, 1S90, the demurrer was overruled, and the 
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t^o );a!I];eeâ companles, défendants, seterally answered, pleading thé gênerai 
Issue. Miaicaiise was brought to trial in May, 1892, and the jury found a 
spécial Tesrdlct, which, so far as is matei-lal to te stated, Is as foUows: "On 
or befove the 16th day of October, 1889, the défendant the Baltimore & Ohio 
Bailroad Company was operating a railroad across the state of Indiana, said 
rallroad crosslng the track of the Loiiisville, New Albany & Chicago Bailroad 
Company, tn Laporte county, in this district, at a station càlled Allda. * * * 
On said October 16, 1889, the plaintifE, John E. Meyers, then and ever since 
a citizen of the state of Indiana, became a passenger on the passenger train 
No. 47 of said Baltimore & Ohio Rallroad Company, running from Wheeling, 
West yirginia, OTer the road aforesald, to the city of Chicago; taklng the 
train at Fostoiia, Ohio, and having a ticket for his passage from thence to 
the city of Chicago, which; was talien up by the conductor during the passage. 
Said train No. 47 passed through Fostoria in the night, arriving at Alida early 
in the morning. The plalntlffl, desiring to leave the train at Allda, and take 
the south-bound train of the Loulsville, New Albany & Chicago Rallroad Com- 
pany at Alida to his home, at Wheatland, during the night, asked the con- 
ductor i^nd alao the brakemaa of said train, whose dutles were to look after 
and help passengers on and ofC the train, whether the train No. 47 would stop 
at AMa; and he waa informed by them that the said train would not stop 
alî the platform station, but would stop at the l^ailroad crosslng, and that he 
could get ofC when the train so stopped. Later in the morning, when the train 
was wlthln, about one mile from Alida, the brakeman came to the front door 
of the car in which Meyers ; was rlding with a friend, who deslred to get off 
at the same place, and motioned witn his hand for ttiem to corne forward, 
leaving the car door open, and he (the brakeman) stepping forward to the 
platform on the next car ahead. The brakeman gave the plalntlff this notice 
so that he might get off as soon as the train should stop, because it was ex- 
pected It; would only. make a very sùort stop at said rallroad crosslng. ♦ • * 
Plalntlff, 1b answer to the summons of the brakeman, went forward, and took 
his place at the front end of the coach in which he was rlding, on the plat- 
form, the train at the tlme movlng at the rate of thirty-flve miles per hour. 
* * • Ble took his stand on the north side of the car door, on the platform, 
wlth one foot on the platform and one on the flrst step belo~w,— -his back to- 
wards tîie car,— and holding flrmly with each hand on the car rail. While 
standing; thus, and waiting for the traiii to corne to a stop so that he might 
allght, the train, suddenly, quickly, and wlth great force, and without notice 
to hlm,- jerked wlth such force and violence as to loosen the hold of his hands 
upon the car rail, and throw him from the car violently to the ground, where 
he fell at a distance of 1,490 feet east of the rallroad crosslng. Said jerk- 
ing was ciccasioned by the sudden, unusual, and unnecessary application of 
the air brakes. • • ♦ At the tlme of said accident, plalntlff was holding 
flrmly to said ralling, leaning back against the Car so as to protéct himself, 
and was using reasonable and ordlnary care for that purpose. Said accident 
to the plalntlff was whoUy caused by the carelessness and négligence of the 
employés of said Baltimore & Ohio Rallroad In operating said train. In cau»- 
Ing It to suddenly check, and without fault or négligence apon the part of 
said plalntlff. The défendant had, on the inside bf the car door In which the 
plalntlff was rlding, a notice waming passengers from ridlng on the platform 
whIle the train was in motion, but the plaintlffi's attention was not called 
thereto, nor dld he see the same. The plalntlff was on the platform, at the 
tlme of the happening of the accident, at the Invitation of the brakeman. In 
the diseharge of his dutles as aforesald, for the purpose of getting off the 
train as soon as the same should stop for the crosslng. The accident happened 
on the momlng of said October 16, 1889, shortly after sunrlse." Whereupon, 
the plalntlff below flled his motion for Judgment against the Baltimore & 
Ohio Eailroad Company. The Baltimore & Ohio Rallroad Company moved 
the court for judgment in Its favor on the spécial flnding of the jury, and also 
moved for a new trial. 

The motions of the plalntlff in error were severally overruled. The motion 
of the plalntlff below for judgment on the spécial verdict against the Balti- 
more & Ohio Rallroad Company was granted, and judgment ordered against 
that Company, and in favor of the plalntlff, and In favor of the Baltimore & 
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Ohio & Chicago Rallroad Company agalnst the plaintiff. There appear to hâve 
been no exceptions taken upon the trial, except that at the conclusion of the 
testimony the plaintiff in error moved the court to instruct the jury to retum 
a verdict in its favor upon the ground that uuder the pleadings and upon the 
testiïnony the plaintiÉf veas not entitled to recover. The court overruled the 
motion, to vsrhich proper exception was taken. The errors assigned are as 
follows: 

"First. The said circuit court erred In overruling the demurrer of the défend- 
ant to the complaint of the plaintiff herein. 

"Second. Said circuit court erred in refusing to Instruct the jury to return 
a verdict in favor of the défendant the Baltimore & Ohio Eailroad Company 
upon the ground that under the pleadings and ail the testimony the plain- 
tiff was not entitled to recover against it in this case.i 

"Third. The circuit court erred in overruling the motion of the défendant 
herein the Baltimore & Ohio Railroad Company for a judgment in its favor 
upon the spécial flndings of the Jury. 

"Fourth. Thç said circuit court erred In rendering judgment in favor of the 
plaintiff therein, John B. Meyers, and against the Baltimore & Ohio Kailroad 
Company, one of the défendants therein. 

"Fifth. The said circuit court erred in overruling the motion of the de- 
fendant therein the Baltimore & Ohio Railroad Company for a new trial." 

J. H. Collins, for plaintiff in error. 

A. C. Harris, Stuart Bros. & Hammond, and Wm. B. Austin, for 
défendant in error. 

Before FULLEE, Chief Justice, JElSiKINS, Circuit Judge, and 
GKOSSCUP, District Judge. 

JENKINS, Circuit Judge (after stating tlie facts). Tlie statute 
organizing this court (26 Stat. 826, c. 517) provides for appeals 
or writs of error to tiie suprême court from the circuit court 
in any case in which the jurisdiction of the court is in 
issue, and that in such case the question of jurisdiction shall 
alone be certified to the suprême court from the court below. The 
circuit courts of appeals hâve appellate jurisdiction to review the 
final décisions of the lower courts in ail cases other than those au- 
thorized to be removed into the suprême court. In McLish v. Eoff, 
14=1 U. S. 661, 668, 12 Sup. Ct. 118, the suprême court construe this 
provision of the statute, and assert that the defeated party "must 
elect whether he will take a writ of error, or appeal to the suprême 
court on the question of jurisdiction alone, or to the circuit court 
of appeals upon the whole case. If the latter, then the circuit 
court of appeals may, if it deem proper, certify the question of 
jurisdiction to this court." Notwithstanding our récent ruling in 

Manufacturing Co. v. Barber, 9 U. S. App. , 9 0. C. A. 79, 60 

Fed. 465, that when the sole question presented by the record goes 
to the jurisdiction of the court below we are without authority to 
détermine the question, we do not doubt, in view of the récent 
décision of the suprême court in Maynard v. Hecht, 151 U. S. 324, 14 
Sup. Ct 353, that when, as in this case, other questions are involved, 
we are authorized to détermine that question as well as the others. 
In the case ref erred to the court say: 

"The act did not contemplate several appeals in the same suit, at the same 
time, but gâye to a party in- the suit in the circuit court, where the question 
of the jurisdiction of the court over the parties or subject-matter was raised 
and put 1d issue upon the record at the proper time and In the proper way. 



372 FEDERAL REPORTER, VoI. 62 



the right to a revlew by thls court, after final judgmerft or decree against him, 
of the décision upon that question only, or by tbe circuit courts of appeals on 
the whole case." . 

And, eyen were this otherwise, we cannot doubt that we may 
consider the question of jurisdiction, so far as necessary to satisfy 
ourselves whether, in the exercise of the discrétion lodged with 
us, the question of jurisdiction inrolved is sufflciently grave to 
warrant its submission to the suprême court upon proper certifl- 
cate, as required by the ruling in Maynard v. Hecht, supra. 

The arerment of the déclaration is that the two railway com- 
panies jointly operate a railroad within the state of Indiana. It 
is insisted that the state court had no jurisdiction because there 
is no authority to sue foreign corporations which hâve formed 
partnership or other joint combinations for doing business in the 
state of Indiana, and that there is no authority for any such com- 
bination of corporations to be sued in the fédéral court. It does 
not appear in what manner the two railway companies are inter- 
ested in the opération of this railroad; and we deem it entirely 
immaterial to inquire. The statutes of Indiana provide that a rail- 
road corporation may be sued in any county in wMch or through 
which its line of road runs; and it was clearly compétent for the 
state courts to take jurisdiction of a suit of this character, for 
injuries inflicted in the opération of a railway in Indiana by two 
or more railway corporations co-operating in the management of 
the railway, irrespective of any question of power in those com- 
panies to form such combinations. If they acted in so doing with- 
out authority of law, they are none the less liable for injuries 
incurred through négligence in their management of the road. 
One cannot shield one's self from responsibility for wrong done 
because, in the doing of the wrong, he was acting without authority 
of law. 

So far as concerns the jurisdiction of the fédéral court, but a 
word is necessary. The diverse citizenship of the parties is con- 
fessed. The respective railroad companies are chartered under the 
laws of, and are citizens of, states other than the state of Indiana, 
whereof the plaintiff below was a citizen. The companies removed 
the cause into the fédéral court upon the ground of such diverse 
citizenship. The provision that no civil suit shall be brought in a 
circuit or district court of the United States, against any person, 
by any original process or proceeding in any other district than 
that whereof he is an Inhabitant, confers an exemption, in the 
nature of a personal privilège, that may be waived, and has no 
application where the défendant to a suit in the state court, who 
is a honresident of the state, removes the cause into the fédéral 
court of that state. 

It is somewhat obscurely suggested that no proper service was 
had in the state court. The record does not disclose the nature 
of the service, and it does not appear that any application was 
màde to the state court to vacate the service. The record does 
lûake tnown that the parties appeared upon the application for 
ihe publication of dépositions. That was probably a gênerai ap- 



BALTIMORE à O. E. CO. V. MEYEES. 373 

pearance to the suit; but ît îs only necessary to observe, with 
respect to the suggestion of improper service of process, that juris- 
diction is only challenged hère by demurrer to tbe amended décla- 
ration, and sucli pleading does not disclose the nature of the service 
of process, or présent for détermination any question with respect 
thereto, and that the flling of such a pleading is a gênerai appear- 
ance to the action, and a waiver of any defective service of process. 

The objection to the jurisdiction is of such slight merit that we 
do not feel ourselves warranted in the submission of the question 
to the suprême court. 

The other assignments of error go to the right of action, and 
may be considered together. 

The défendant in error desired to stop at Alida, but was in- 
fonned by the brakeman, whose principal duty was to assist pas- 
sengers to embark and to alight from the train, that the stoppage 
was not ordinarily made at the station at Alida, but that the train 
necessarily stopped before coming to the railway crossing east of 
Alida, and that he could leave the train at such crossing. As the 
train approached and was within a mile of the crossing, the brake- 
man opened the front door of the car in which the défendant in 
error was seated, and motioned him to come forward. He took his 
stand upon the platform, holding iirmly to the railing (the brake- 
man stationing himself upon the rear platform of the forward car), 
and, as is alleged, and as the jury found, while he was so standing 
there awaiting the stoppage of the train, and by reason of the sud- 
den, unusual, and unnecessary application of the air bralces, the 
train suddenly, and with great force, jerked and threw him from the 
train. The question presented is whether the act of the défendant 
in error, in so standing upon the platform while the train was in 
motion, was such an act of contributory négligence as; debars a 
recovery. TJndoubtedly, it is more or less perlions for a passenger 
to stand upon the platform of a car in motion; and if there be no 
justification for the act he would be chargeable with négligence 
contributing to his in jury, for no one has right to place himself un- 
necessarily in a situation of manifest danger. Wills v. Railroad 
Co., 129 Mass. 351. 

We are quite in accord with the principle urged to our atten- 
tion by counsel for the plaintiff in error, stated by Mr. Patterson in 
his work on Eailway Accidents (section 276), as folïows: 

"The fact that a servant of the railway Invited or even directed the passen- 
ger to occupy a position of danger will not render the railway liable for in- 
juries resulting therefrom, if the danger was so obvions that a reasonable 
man would not hâve obeyed the servant or accepted his invitation. Nor will 
the railway be liable to a passenger who is injured in alighting at a dang;er- 
ous place because the conductor tells him that passengers sometimes alight 
there, but does not either invite or command the particular passenger to alight 
at that point. Nor will the railway be held responsible If the servant was 
not expressly or implledly authorized to give the invitation." 

It wni be observed that one factor in the mie is that the dan- 
ger must be so obvions that a reasonable man would not hâve 
obeyed the servant or accepted his invitation, for the test of nég- 
ligehce, in such case, is what, under the circumstances, a reason- 
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able man would opdinarily haîre fdône. Thus, îû Eailroad Cb;. 
V. Jones, 95 U. S. 489-, a laborér in the service of the companj 
claimed he had been dîrected to ride on the pilot of the locomotiTe, 
and in so doing was injured. The court held tiat the location was^ 
so obviously a place of péril that there was no justification in his 
taking such a rîsk, if he had been dîrected so to do, and it was said 
that he might as well bave obeyed a suggestion to put himself on 
the track before the advancing wheels of a locomotive. But 
whether or not one is guilty of négligence in standing upon the 
platform of a car in motion is dépendent upon the circumstances of 
the case, and is détermined by the considération whether a reason- 
ably prudent man, under the circumstances existing, would hâve 
doâe' 66 or not. The duty of the passenger is dictated and meas- 
ured by the exigency of the occasion. Hère the défendant in error 
had announced to hun, by the act of the brakeman, that the train 
was àbout to come to a stop. He was notifled and directed to 
coûie fôrward that he might alight so soon as the train had stopped. 
He ha^ beén warhed that the train would stop but for a moment, 
and thkt'he must be in readiness to alight promptly. He was noti- 
iied to take the position which he did upon the platform of the car. 
He Md a right to présume that the train was abating its speed, 
with a vièw to stopping. We think it was a proper question to 
be subiïiitted to the jury whether the défendant in error, under the 
circilinstances, was guilty of an act which a reasonably prudent 
mail in like situation would not hâve done. Under the circum- 
»stàhceis, we cannot say, as a œatter pf law, that he had no right to 
relybn tjie judginent of the servant of the company in charge of the 
car, àii4 çôuld not rightfully assume that in foUowing his direction 
he wbùlq not expose himself to unnecessary or unusual péril. 
Filer v. Kailroad Co., 59 ÏT. Y. 351; Eailroad Co, v. McCloskey, 
23 Pà. St. 526; Eailroad Cp. v. Kelly, 92 Ind, 371; Eailroad Co. v. 
Carp-er, 112. Ind. 26, 13 N. 4 122, and 14 N. E. 352. 

Tliere may be instances of voluntary and unnecessary riding 
upon the platform of a car in motion, which would be held by the 
court, as matter of law, to amount to contributory négligence pre- 
venting a recovery. jEach case must be resolved in the light of its 
attendant circumstances. The présent case, in our judgment, is 
one in which we cannot say, as matter of law, that the act of the 
défendant in error was unjustifiable. The question of contribu- 
tory négligence is generaîly a question of mixed fact and law, to 
be resolved bythe jury under proper instructions from the court, 
except whére the négligence is so clear that the court would be 
authorized to withdraw the considération of the question from the 
jury, and détermine that négligence as matter of law. Eailroad 
Co. V, Conversé, 189 U. S. 469, 11 Sup. Ct 569; EUiott v. Eailway 
Co., 150 U. S. 245, 14 Sup. Ot. 85. This we cannot do in the prés- 
ent, case» The company wasclearly responsible for the act of th» 
brakeman in inviting the passenger to the platform, under the cir- 
cumstances alleged in thé déclaration and found by the jury. A 
corporation i? regponsible for acts: (of. an agent performed in the 
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discharge of duty within th.e gênerai scope of Ma agency, although 
the particular act may not hâve been directly authorized. It 
was the duty of the brakeman to assist passengers to alight His 
invitation to the passenger was in the discharge of that duty. Al- 
though, in se doing, he violated a rule of the company, and there- 
by caused injury to the passenger, the danger of complying with 
the invitation not being obvious, the master cannot escape liability 
for the act of the servant performed in the discharge of his duty. 

It is urged that there is exemption from liability hère by reason 
of the provision of the statute of Indiana (Eev. St § 3928) which 
déclares: 

"In case any passenger on any railroad shall be injured on the platform of 
a car, or any baggage, wood, or freight car In violation of the prlnted régula- 
tions of the company posted np at the time In a conspicuous place inside of its 
passenger car then in the train: such company shall not be liable for the in- 
jury, provided said company at the tlrae furnished cars sufficient for the 
proper accommodation of the passengers." 

It was found by the jury that, on the inside of the door of the 
car in which the défendant in error was riding, the company had 
placed a notice warning passengers from riding on the platform 
when the train was in motion. ïhis statute was obviously in- 
tended to absolve the company from responsibility for damages 
to passengers imprudently and improperly standing or riding upon 
the platform; but we cannot conceive that it was designed to 
apply to a case of a passenger justiflably leaving a car, the plat- 
form being the only mode of egress, and the défendant In error 
being there, by invitation of the servant of the company, for the 
purpose of alighting. He was not, we think, riding upon the 
platform, within the meaning of the statute. Buell v. Railroad 
Cîo., 31 N. Y. 314; Railroad Co. v. Miles, 88 Ala. 256, 6 South. 696. 

The other objections urged to the judgment are of minor im- 
portance, and we do not find it necessary to consider them, 

Our conclusion is that the judgment must be afiirmed. 



UNITED STATES SUGAB REFINERY ▼. PROVIDENCE STEAM & GAS 

PIPE CO. 

(Circuit Court of Appeals, Seventh Circuit March 10, 1804.) 

No. 61. 

1. CoNTRACTs— Action for Brkach— Evidence. 

The exclusion of a question to a wltness in an action on contract can- 
not be held erroneous, on the ground that the question related to a condition 
of the contract, where it also included other conditions not embraced in 
the contract 

S. Samb. 

In an action for the price of automatic sprinlders furnished by plalntiff 
to decCendant under a contract provldlng that the size of the pipes should 
conform to the schedule required by defendant's underwriters, évidence of 
the cost of making the sprinklers conform to a certain schedule, not shown 
to havc been adopted by the compauiea that Insured defeadant's property, 
II» not admissible. 
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8. Sake.1 \i 

ïii such action, a report on the sprinklers fumished made by an Inspecter 
aï)poipt<>d by an association ot Insurance companles is admissible In évi- 
dence to show tbat the Insurance companles to whom the report was trans- 
mitted acted upon it In Insurlng defendant's property. 

i, Samb— Instbuctions. 

The évidence dld not show that there were any well-known, printed re- 
Quirements of Insurance companles, whieh were known to plaintlff when 
the contract was made. Held, that an instruction which assumed the ex- 
istence of such requirements, and requlred plaintlff to prove that his 
sprinklers conformed thereto, was properly refused. 

5. Bamb. 

Défendant having accepted the sprinklers, an instruction to the eflect 
that any defect in them would bar plaintiiï's rlght to recover anything 
was properly refused. 

6. Appbal— Objections not Eaibed Below— Insteuctions. 

On an instruction that défendant was entitled, under a counterclaim, to 
be âllowed for an amount expended by him, an objection that it did not 
embrace expenditures whlch the évidence showed he would be obliged to 
make is not available on appesd, If the attention of the court below was 
not called to the matter. 

7. COSTS ON AppEAL— VOLUMINOUS Kecoed. 

Where the printed record is unnecessarily prolix, but it does not appear 
from the record Itself whlch party Is responsible therefor, the facts on that 
point may be presented to the court of appeals by affldavit or other proof, 
60 that the unnecessary costs may be taxed to the proper party. 

In Error to the Circuit Court of the United States for the Northern 
District of Hlinois. 

This was an action of assumpsit by the Providence Steam & Gas 
Pipe Company against the United States Sugar Eefinery. At the 
trial the jury found for plaintlff. Judgment for plaintlff was en- 
tered on the verdict. Défendant brought error. 

Edwtd Walker and Arthur J. Eddy, for plaintlff in error. 
Eichard Prendergast and Thomas Cratty, for défendant in error. 

Before WOODS, Circuit Judge, and JENKINS and BUNN, Dis- 
trict Judges. 

JENEINS, District Judge. By the contract of February 19, 1890, 
the défendant In error undertook to equip the plant of the plaintlff 
in error with the Grinnell Automatic Sprinklers, furnishlng the 
necessary plping and labor. It was to be the wet-pipe system. 
The contract provided that "the sizes of pipe wlll conform to the 
schedule requlred by your underwriters." The work was guar- 
antied to be water-tlght, and satlsfactory in every respect. It was 
completed in the early summer of 1^90. On January 14, 1891, the 
Providence Company agreed to change the sprinkler system from 
the wet to the dry system,, furnishlng the necessarles "to make the 
same a most complète job, and whlch shaU be satîsfaetory to your 
underwriters." The contract further provided, "If it shall be found 
that the pipes as now erected are not tight enough, you [the Sugar 
Eeflnéry Company] to pay any cost we [the Providence Company] 
may be put to to make them so, which shall be a nominal figure 
in any event." The change was effected and completed by May 
5j 1891. Upon the building so equlpped, Insurance was procured 
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between November, 1890, and August, 1891, in some 68 companies, 
to the amount of at least |376,000. Prior to November, 1891, and 
until some three months after suit brougbt, there was no contro- 
Tersy between the parties with respect to the character of the 
work. Payment was postponed until July, 1891, and then refused 
upon the sole ground that during the progress of the work a 
servant of the Providence Company was accidentally kUled, and 
the Sugar Reflnery Company f eared it might be held liable in dam- 
ages for his death, and the parties could not agrée with respect to 
the form of the bond of indemnity demanded. On the 7th of 
November, 1891, the Sugar Reûnery complained of inability to get 
the water out of the pipes, in préparation for cold weather, and de- 
nouneed the whole sjstem as one necessary to be removed. Under 
the gênerai issue the plaintiff in error gave notice that it would 
prove an indebtedness of the défendant in error growing out of the 
contract, because, among other things: 

"The sizes of tlie pipe dld not and does not conform In size to the schedule 
adopted by the leading Insurance companies throughout the country, as agreed 
and warranted, and that the System and slzes of pipe dld not conform to the 
schedule required by its underwritars, meaning thereby the underwriters of 
the varions insurance companies to which the défendant mlght apply for In- 
surance, and meaning thereby the well-known requlrements of the varions 
Insurance companies, as agreed and warranted, whereby the sprihkler System 
became and was of no use or value to défendant; and by reason of the un- 
fitness of sald sprlhUler System, as aforesaid, the same afterwards, to wit, 
on," etc., "became whoUy useless to the défendant, and a burden and damage 
to defendant's varlous buildings and property, whereby the same must be 
removed, at great cost and expense to défendant, and to the damage of de- 
fendant's buUding and property, and the entlre worli of equipping said build- 
ing with a sprinkler System which will meet the requlrements of sald con'- 
tracts and agreements must be commenced and done over again, to the great 
loss, delay, and damage of said défendant; and various portions of said piping 
in said System, owing to said imperfect worlimanship, hâve heretofore frozen 
and burst, and water has coUected in various places, causing défendant great 
loss and damage by reason of said water so coUecting and freezing and 
bursting, in the endeavor to repair said damage and prevent further loss, 
whereby the défendant was damaged to the amount of flfteen thousand dol- 
lars." 

The alleged error at the trial mainly relied upon is in the ex- 
clusion of the question propounded to the witness West, as foUows: 

"Let me ask you, Mr. West, aâde from the question of leakage, and ail ex- 
pense, If any, required to remedy leakage, from your examination of the Sys- 
tem, and your linowledge of its présent condition as testifled to, what would 
it cost to properly fix that System so that the water can be properly dralned 
from the System, with as few elbows and dlps as possible, with sizes of pipe 
to conform to this list, to wit: ïhree-quarter inch pipe, one head allowed; 
one inch pipe, three heads allowed; one and a quarter inch pipe, flve heads 
allowed; one and a half inch pipe, nine heads allowed; two inch pipe, seven 
heads allowed; two and a half inch pipe, twenty-seven heads allowed; three 
Inch pipe, forty-six heads allowed; three and a half inch pipe, seventy-eight 
heads allowed; four inch pipe, one hundred and flfteen heads allowed; flve 
inch pipe, one hundred and seventy-five heads allowed, — and the further re- 
quirement that In buildings where the floor area requlres more than one hun- 
dred and seventy-five heads, or a flve inch riser, the equipment must be 
divided into two Systems with two risers. What would be the expense to 
make that System, as you found It, conform to those requlrements, aside from 
ail expense attached to the leakage?" 
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ï*rior to the propounding of this question, the counsel for the 
plâintiff in error liad sùbMitted the question of the côst to naake 
thé Bystein, as the -witness found it, conforra to the reqxiirements 
of a particnlar schedule; khown as the "Chicago Fire Underwriters' 
Schediïle for Eequirements of Sprinklers." Upon objection the 
court ruled the question to be improper, but that the witness might 
describe the system as he found it. The witness had then pro- 
ceeded to say that he found certain of the pipes tipped toward 
the extrême end, and upon some of the floors of the building found 
more sprinklers than réquired by the Chicago underwriters on cer- 
tain sized pipe, and thereupon the question stated was propounded 
to th^ witness. 

It îs apparent to the court, from the desultory conversation whicb 
ensued between , counsel upon both sides and the court, foUowing 
this question, that air parties wére led away from any view of 
the purpose of the question as now claimed by counsel. The dis- 
cussion went to the question whether the Sugar Eelinery Com- 
pany, having obtained ail the insurance réquired upon the plant 
equippëd with this fire extinguisher, could defeat the right of 
action becâuse in some respects the plant did not comply with 
the schedule prepared by some company. The court announced 
that the défendant below might prove the existence of anything 
that wouM justify the candellation of the policies. But this seems 
not to bave been satisfaçtory to the defendant's counsel, who, upon 
being questioned by the court if he wished to show that the in- 
surance companies did not stand by thèse schedules, replied that 
either the contract, When it says the "requirements," means some- 
thing, or it does not, and thereupon the objection was sustained. 
A référence to the contract shows that the stipulation was that 
the "sizes of pipe will conform to the schedule réquired by your 
underwriters." Another stipulation in the contract is this: "The 
entire "vi'ork is to be done subject to the approval of your under- 
writers, and to be accepted by them, which we guaranty will be 
done." A provision in the second contract is to the eflfect that the 
work "shall be satisfaçtory to your underwriters." 

We thihk the objection to the question was properly sustained,. 
because: 

First. If it was desired to show that the sizes of pipe did not 
conform to the underwriters' schedule, the question should hâve 
been liinited to that subject, and should not hâve embraced the 
other conditions in the question. It is not allowable to embrace 
in a single question several conditions not réquired by the con- 
tract, joined to a single condition that is réquired by the con- 
tract, and to claim error in the exclusion of the question, upon the 
ground that it embraced a condition contemplated by the contract. 
Hère the question réquired of the witness an estimate of the cost 
of adjusting the proper drainage of the System, of supplying pipea 
of the siïes conforming to particular schedules, and also of dividing 
the' System into two Systems with two risers. The contract does- 
not require that the System should conform to any schedule, ex- 
cept in respect to sizes of pipes. 
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Seéond. Tke question was also objectionable because it refers 
to the requirement of the Chicago Fire LTnderwriters' Association, 
Tvithout any proof that that association was the one contemplated 
in the contract. The expression, wherever nsed in both contracts, 
is "youp underwriters." That manifestly means the insurance com- 
panies to whom the Sugar Eefinery Company might apply for 
insurance, or those companies who should furnish such insurance. 
And such was the plea of the Sugar Beflnery Company, "and that 
the System and sizes of pipes did not conforra to the schedule 
required by its underwriters; meaning thereby the underwriters 
of the varions insurance companies to which the défendant might ap- 
ply for insurance, and meaning thereby the well-known requirements 
of the varions insurance companies, as agreed and warranted, 
whereby," etc. Manifestly, in large measure, this plant was con- 
tracted for with a view to reduce the cost of insurance. Hence, 
the provision that the wprk should be done subject to the approval 
of, and should be satisfactory to, "your underwriters." It was con- 
ceded that the Sugar Eefinery Company had procured ail the in- 
surance it desired; and in the absence of évidence tending to show 
that those insurance companies had issued their policies under 
misapprehension of the conditions existing, or that any of them had 
sought to cancel their policies by reason of the alleged defective 
condition of the plant, there was no room to daim that the 
work was not satisfactory to the underwriters of the Sugar Re- 
rflnery Company. The only référence in the contract to a schedule 
is the clause that the "sizes of pipe should conform to the schedule 
required by your underwriters." It was necessary, if there was 
a breach of the warranty in that respect, for the défendant below 
to show that the schedule presented to the witness was one which 
the underwriters insuring the plant had established or adopted, 
and such schedule must be se identified before the witness could 
be interrogated with respect thereto. There were three schedules 
offered in évidence, no two of which were alike in respect of their 
requirements. We bave searched the record in vain for évidence 
upon the question of what schedule was within the contemplation 
of the parties, or what schedule had been adopted by the under- 
writers of the Sugar Eefinery Company, and this it was essential 
to show before the schedule to which the witness was referred 
could be assumed to be the one contemplated by the contract. 

It is also objected that the court erred in permitting the intro- 
duction in évidence of certain papers purporting to be the report 
of inspection of the sprinkler System, made by one Born, and in 
permitting the witness Simonds to testify with respect to the in- 
spection by Born. Mr. Simonds was an insurance agent, and chair- 
man of the "committee on improved risks," — a body of gentlemen 
appointed by différent insurance companies, and having in charge 
the subject of risks upon plants supplied with the automatic sprink- 
ler System. The committee employed Born to make examination, 
inspection, and report upon the plant of the plaintifif in error; and 
he made such report, which was produced by the witness, and upon 
which the différent insurance companies appointing that committee 
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aoted bi taïing rîsks. The court admtted the report In évidence 
to show that the poUcies issued were not hastûy or carelessly 
iasloted, but after inspection ; and, in answer to a suggestion of 
connsel that the report; could not be considered by tiie jury as 
évidence of the character of the work after the completion of 
the dry system, the court remarked that, if it was entitled to 
admission for any purpoâe, it might corne in for the présent^ and 
oounsel could caU the attention of the court to the question later 
on. Subsequently, the matter was again called to the attention 
of the court, and the counsel for the défendant in error limited 
his offer of the report simply as évidence tending to show informa- 
tion to some of the underwritera connected with that committee. 
The court remaipked that the jury had been instructed that the 
report was adpiitted simply to show that an inspection was made. 
We think the évidence was properly admitted for the purpose 
stated by the court, — as tending to show that the insurance com- 
panies to whom the report of the inspection was transmitted acted 
upon it in issuing insurance upon the plant; and, however that 
may be, it is clear that there is no available error hère, foi- not only 
is the bill of exceptions wanting in averment that the report was 
read in évidence which is essential (Association v. Lyman, — TJ. S. 

App. , 9 a C. A. 104, 60 Fed. 498), but it déclares that the 

report was not read to the court or to the jury in évidence or in 
argument 

We proceed to consider the errors assigned with respect to cer- 
tain instructions which the court was asked to give in its charge 
to the jury. The flrst instruction to which our attention is called 
is as follows: 

"The mère fact that certain Insurance companies hâve Issued poUcles upon 
the properly of the défendant company, or that certain Inspectors may hâve 
passed the sprlnkler system as ail rlght, Is not concluslve évidence that the 
System meets the requirements of the contract. If you find from the évi- 
dence that there are certain well-known printed requirements of Insurance 
companies and nnderwrlters, and which were known to the plaintiff company 
when it made the contracts, then those requirements are to govern, in the 
absence of other understanding with défendant; and If you flnd on com- 
parlng the System, as put In, with those requirements, that it does not con- 
form to them, then the approval afterwards of any inspecter or Insurance 
company, or partlcular board of nnderwrlters, cannot make good plalntlfFs 
breach of contract The défendant company is entitled to hâve the system 
put In aecording to the contracts, and la not bound by the acceptance w 
approval of other parties." 

We think this instruction faulty, because it assumes that there 
were certain well-known printed requirements of insurance com- 
panies and underwritera, which were known to the plaintifF com- 
pany when it made the contract, and that those requirements 
were to govern, in the absence of other understandings with the 
défendant The three schedules, as we hâve before remarked, 
were quite wide apart in their requirements, and we hâve failed 
to discover any évidence showing that this contract was made in 
the light of any of them. The contract itself required that the 
sizes of pipe should conform to the schedule required by the un- 
derwriters of the plaintiff in error. It did not require that the 
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entire system should conform to the requirements of any under- 
writer. And we think the charge of the court entirely fair to 
the plaintiff in error, wherein he instructed the jury that although 
the defendant's underwriters were satisâed with the system, and 
accepted risks upon the plant, it was yet necessary for the ProTi- 
dence Company to establish that the system was such a one as 
the eontract called for, and one open to no substantial objection. 

It is claimed that the court erred in refusing an instruction to 
the jury, of which a part is as foUows: 

"There Is évidence tending to show, and ît Is claimed by the défendant, 
that, when plaintifl's men made the change to the dry System, they tested 
it with the air a number of tlmes, and were unable to make the system hold 
air as it should, whereupon they left It with the water on, Icnowing that it 
would not hold air without lealiing. Now, If you find from the évidence 
that plaintifl's employés and foreman In charge, Mr. Scott, tried the air, and 
found that the System leaked too much air for a dry System, and with 
thls Imowledge they wrongfuUy left the system with the water on, without 
completing it so it would hold air properly for a dry system, and that the 
défendant did not learn this until November, then the court instructs you 
that the plaintiff cannot recover in this action for worli done, except in H 
and 6; and if you find the System in buildings H and G so leaJky and 
Uefective, or otherwise contrary to the agreement and guarantles, then the 
plaintiff cannot recover in this action at ail." 

This instruction was clearly erroneous, beciuse, by the terms 
of the second eontract, the expense of making the pipes tight 
enough for the dry system was to be paid by the plaintiff in error; 
and a default in wrongfuUy leaving the system with the water on, 
without completing it so that ît would hold air properly for a 
dry System, would not prevent the Providence Company from 
recovering in this action for the work done upon the wet system, 
although the company might be liable in damages for such de- 
fault. The latter clause of that part of the request quoted is 
also faulty in that it assumes that the plaintiff below could not re- 
cover at ail if the System in the buildings H and G was leaky, or in 
any wise contrary to the requirements and guaranty. Or, in other 
words, it was claimed that any defect would prevent a recovery, 
although the plaintiff in error had accepted the plant, and had ob- 
tained Insurance in view of the equipment. 

In a part of the charge, to wMch exception is taken, the court 
instructed the jury that if the System was détective, and the plain- 
tiff was notified and failed to correct the defect, and the défendant 
had been obligea to expend money in making the system efficient 
or operative, the défendant was entitled, under a counterclaim, to a 
réduction for the amount thus expended. It is objected to this 
part of the charge that it was limited to the amount which the 
évidence showed the plaintiff in error had expended, and did not 
embrace expenditures which the évidence showed the plaintiff in 
error would be obliged to make. It is only necessary to say, in 
respect to this exception, that the attention of the court was not 
called to the matter. If counsel désire corrections with respect 
to the tense used by the court in its charge to the jury, the atten- 
tion of the court should hâve been speciflcally called at the time 
to the error, if error there was. It will not answer to permit coun- 
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sel to take exception, after the trial, to what may hâve been a 
mère slip df the tongue on the part of the trial jiidge, when he 
has been âfforded no opportunity for correction. And it mày 
also be properly observed, in this connection, that the issue pre- 
sentèd by the plaintiff in error was merely whether the sprinkler 
System wâa ; worthless and valueless for the purposes indicated 
and contemplated by the parties, to wit, as an additional protec- 
tion to the plant from fire, and that their claim for damages was 
for a spécifie sum stated to hâve been expended in teeping the 
wprks in repair and opération, and for further sums by way of 
damage to the plant in putting in the System, and the necessary 
expenses to [t£tke down and remove the system. 

We thihfe tefe case was fairly submitted to tiie jury by the trial 
judge, anid; that no error intervened to the préjudice of the plain- 
tiff in error. 

It is lastly urged that in case of aflarmance an order may be 
entered reqtiiring the défendant in error to pay the costs of appeal. 
This request is preferred upon the ground that the plaintiff in error 
has been pilt to a needless expense of some $700 in printing a 
record uûnèbessarily prolix, compelled thereto by the act df the 
défendant in error. It is asserted that the plaintiff in error, as 
required by the rules, tendered a condensed Mil of exceptions, 
which embraced ail the testimony pertinent to the errors assigned; 
that that bill of exceptions was objected to in the court below 
by the défendant in error, who insisted that a literal transcript of 
the stenogra|)h.éï'8 minutés of the testimony upon the trial should 
be embodied' in the bill; and it is stated that the trial judge di- 
rected a new bill tb be prèpared, embodying ail testimony intro- 
duced at the trial, which was signed by the judge, but that he 
said at théf time that the défendant in error must assume the re- 
sponsibility for the sîze of the record. This record contains neariy 
400 printed pages, and embodies a large mass of matter irrelevant 
to the questions upon which »the opinion of the court was desired. 
We can perceive no good purpose to be served in the manner in 
which this bill of exceptions has been prèpared, and we think the 
subject well warrants the criticism indulged by the suprême court 
in the case of Èailway C'o. v. Stewart, 95 U. S. 279, 284. And see 
Priée V. Parkhurst, 10 U. S. App. 497, 3 C. C. A. 551, 53 Fed. 312; 
Association V. Lyman, 9 U. S. App. — , 9 C. C. A. 104, 60 Fed. 
498. It dôés not appeâr upon the record that the trial judge, as 
is asserted by counsel, placed the responsibility of the unneces- 
sarily proliX; bill of excefitions upon the défendant in error. We 
are unablCj by the record before us, to place thé fault, if f ault there 
be. We hâve therefore concluded to permit counsel to présent 
to the court, upon affldavits or other proofs, the façts conceming 
the matter, that due order may be had in the premises with re- 
spect to the proper apportionment of costs. 

The judgment will be afiBrmed. 
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TABOR V. COMMERCIAL NAT. BANK OF CLEVELAND. 

(Circuit Court of Appeals, Eighth Circuit June 25, 1894.) 

No. 370. 

1. COKPOKAtlONS — LlABILITY OF OFFICBBS POJl COEPORATB UEBTS — FaILTJBE TO 

Fii.E Reports. 

Under section 16 of tlie gênerai corporation law of Colorado (Mills' Ann. 
St 1891, S 491), requiring annual reports of the flnancial condition of a 
corporation to be flled in the county in which Its business is carried on, 
and, in case of failure to do so, making tbe directors liable for the debts 
of the corporation, -where a certiflcate of incorporation states, in com- 
pliance wlth section 2 of the act, the place and county in whlch the prin- 
cipal office of the corporation in the s.tate shall be, such reports must be 
filed in that couuty, notwlthstanding the certiflcate also states that the 
principal business of the corporation Is to be carried on in another state. 

2. Samb— Jddgmbnt against Corporation. 

A judgment against such a corporation for the recovery of money is a 
debt, within the meaning of the statute, and may be counted on in an 
action under the statute against a director, without pleading the original 
indebtedness, there belng no question of the time when the debt was 
incurred. 

3. Statutbs— Expression of Sdbject in Tttle. 

In the gênerai corporation law of Colorado, enacted under the title "An 
act to provide for the formation of corporations" (section 16), requiring 
the flllng of aunùal reports of the iinancial condition of corporations, and, 
in case of failure to do so, making the directors liable for debts of the 
corporation, is "clearly expressed In its title," as required by Const. Colo. 
art. 5, § 21. 

4. Pleading— Striking Allégations from Answeb. 

Striking out an allégation of an answer that a certain company had no- 
corporate existence, because organized to do ail its business without the 
state, is not error, where the answer contains a previous express admission 
that the company was a corporation organized under the laws of the state. 

5. Appeal— Objections not Raisbd Below. 

An objection and exception to the introduction of certain évidence, for 
which no ground was assigned, cannot be considered on appeal. 

6. Same. 

On a trial by the court, where no request was made for a peremptory 
déclaration that the évidence was insuflicient to entitle plalntifC to judg- 
ment, a gênerai finding for plalntiff cannot be reviewed on a single ex- 
ception to the flnding and the judgment thereon. 

In Error to the Circuit Court of the United States for the District 
of Colorado. 

Horace A. W. Tabor, the plalntiff in error, brings this writ of error to re- 
verse a judgment in favor of the Commercial National Bank of Cleveland, 
the détendant in error, and against him as a director of the Montana Min- 
ing, Land & Investment Company, a corporation of Colorado, for one of the 
debts of that company. His llability to pay thls debt was adjudged to hâve 
ar'isen from the failure of that corporation to make the annual reports re- 
quired by section IG of the gênerai law of Colorado for the formation of 
corporations. Gen. Laws Colo. 1877, p. 149; Mills' Ann. St. 1891, § 491. 

Section 2 of that law provides that: "Any tliree or more persons who may 
désire to form a company for the purpose of carrying on any )a\^d'ul business 
may make, sign and acknowledge betore some otllcer compétent to taiie the 
acknowledgment ,of deeds, certificates in writing, in which shall be stated 
the corporate name of the company, * * * the name of the town or place, 
and the county, in which the principal office of the company shall be kept, 
" "• • ana waen any company shall be created under tlie laws of this statb 
for the purpose of carrying on part of its business beyond the limits thereof, 
such certiflcate shall state that fact, and shall also state the name of the 



384 FEDERAL BBPOBTEB, Vol. 62. 

town and county In this state In wMch the principal office of sald company 
shall be kept, and shall state the name of the county In whieh the principal 
business of such company is to be carried on within this state." 

Section 3 provides thàt a certlfled copy of the record of one of thèse cer- 
tiflcates shall be évidence of the existence of the company named In It, and 
section 4 that such company shall be a body corporate and politlc in fact 
and In name. Gen. IJaws Oolo. 1877, pp. 146, 147; Mills' Ann. St. Colo. 1891, 
Si 475, 476. 

Section 16, supra, provides that: "Bvery such corporation shall ajinually, 
wlthin slxty days from the flrst day of Januaiy, make a rejiort, which shall 
state the amount of Its capital and the proportion actuaUy paid in, and the 
amount of éxisting debts; which report shall be signed by the président and 
shall be verlfled by the oath of thé président or secretary of sald company, 
under Its corporate seal, and flled In the ofiace of the recorder ol deeds of 
the county -«rhere the business of the company shall be carried on. And if 
any sûch corporation shall fail s6 to do, unless the capital stock of such 
corporation has been fuUy paid in and a certlMcate made aud fliea as provla- 
ed in section twelve (12) of this act, ail the directors or trustées of the com- 
pany shall be jointly and sev&rally llable for ail the debts of the company 
that shall be contracted during the year next preceding the time when such 
report should by this section hâve been made and filed, and until such re- 
port shall be made." 

ïhe complaint, which was filed August 5, 1S92, alleged that the Montana 
Mining, Land & Investment Company was a corporation of the state of Colo- 
rado; that In December, 1891, the défendant In error recovered a judgment 
against It !h one of the courts of gênerai jurisdictlon of the state of Mon- 
tana; that exécution was issued thereon, and the judgment thereby satis- 
tied in part, but that the mining company stiU remained indebted to the 
défendant In error on account of this judgment in the amount of $3,820.84; 
that the plalntiff In error had been a stockholder and dlrector of the mining 
company from its incorporation; that the certlflcate of incorporation of this 
company, which had been signed by the plaintlfC In error, stated that the 
principal place and business otHce of the company was In the city of Denver, 
in the county of Arapohoe, in the state of Colorado; that nelther the mining 
company nor any of its offlcers or agents had ever flled in the office of the 
recorder of deeds of that county, or anywhere else, any of the reports re- 
quired by section 16, supra, nor had any of them ever flled a certlflcate that 
the capital stock of the company had éver been paid in as required by the 
section 12, referred to in that section. 

In the amended answer, upon which the case was trled, the plaintiff in 
error admitted the incorporation of the mining company under the laws of 
Colorado; that the office of the corporation was In the clty of Denver, In the 
county of Arapahoe, in that state; that he was a stockholder and dîrector 
of the corporation; and that the company had never flled any report or cer- 
tlflcate in the office of the recorder of deeds of any county in Colorado or 
«Isewhere. He denled the incorporation of the défendant in error, the rendl- 
tlon of the judgment against the company, that .there was anything due on 
account of this judgment. andthe issuance and retum of the exécution upon 
it. The foregolng admissions and déniais remained in the answer tlirough 
the trial. 

The plalntifC in error complalns that the court below struck out of the an- 
swer, before the trial, allégations to the efCect that the certlflcate for incor- 
poration of the mining company dld not name any county in Colorado in 
which Its principal business would be carried on, but stated that the princi- 
pal business of the company was to be carried on in certain countles in the 
state of Montana and in any part of the state of Colorado in which the cor- 
poration mlght désire to do business, and allégations to the efîect that none 
of its mindng opérations or other business was Intended to be or vras carried 
on in the state of Colorado; that the mining company was a corporation 
without any corporate existence, because it was organized under the laws 
of Colorado to do ail Its business without that state; and that section 16, 
supra, was an unconstitutional law, because Its subject was not clearly ex- 
pressed in the title of th© act In which it was contained. 
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A Jury was -walvea, and the court tried the case, made a gênerai flndlng 
in favor of the défendant in error, and rendered judgment accordingly. 

M. B. Oarpenter and W. N. McBird, for plaintiff in erroi-. 
Henry T. Rogers, Lucius M. Cuthbert, and D. B. Ellis, for défend- 
ant in error. 

Before OALDWELL and SAISHBOBN, Circuit Judges, and THAY- 
EE, District Judge. 

SANBORN, Circuit Judge, after stating the facts as above, deliv- 
ered the opinion of the court. 

Oorporators and directors who secure the grant of a corporate 
franchise under the gênerai corporation laws of a stale ought to bear 
the burdens as well as enjoy the beneflts of those laws. The cor- 
poration formed under such laws is conclusively presumed to be a 
résident and inhabitant of the state under whose laws it is organized. 
"It must dwell in the place of its création, acd cannot migrate to an- 
other sovereignty." Bank v. Earle, 13 Pet 519, 588; Runyan v. 
Coster, 14 Pet 122, 129; Ex parte Schollenberger, 96 U. S. 369, 377. 
The statutes of the state by virtue of which the franchise vests be- 
come the charter of the corporation, and those who seek and accept 
such a franchise tacitly agrée to perform the requirements, assume 
the responsibUities, and discharge the liabilities the laws of the state 
impose. Such laws hâve no extraterritorial force, no opération be- 
yond the borders of the state that enacts them, except by comity 
alone; and hence it must be presumed that ail their requirements 
must be fulflUed within the border of that state, unless the statutes 
otherwise clearly provide. 

The state of Colorado, for the protection of the stockholders and 
the security of the creditors of its corporations, bas required each 
corporation to make and to file with the recorder of deeds of the 
county in which the principal business of the corporation in that 
state shall be carried on, annual reports of the amount of its capital 
stock, the proportion actually paid in, and the amount of its existing 
debts; and has provided that, in case of a faUure of any corporation 
to aie any of thèse reports within 60 days after the Ist day of Jan- 
uary in each year, the directors of the corporation shall be jointly 
and severally liable for ail its debts contracted during the year pre- 
ceding the time when such report should hâve been flled and until it 
is flled. The plaintiff in error was one of the corporators, and has 
ever sinc'e been one of the directors, of the Montana Mining, Land & 
Investment Company, which was a corporation organized several 
years ago under the laws of the state of Colorado. This corporation 
has never flled any report of its flnancial condition, and on this ac- 
count the court below rendered judgment against the plaintiff in 
error for one of the debts of the corporation. He admits that the 
written certiflcate which he signed, and on which this corporation is 
founded, stated that the principal place and business ofiice of the 
corporation in Colorado would be in the city of Denver, in the county 
of Arapahoe, and state of Colorado, and that the corporation has 
always maintained, and stUl maintains, an oflice in that city. But 
v.62F.no.5— 25 
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he says that tliis ceritificate also stated that the principal business 
of the corporation was.to be carried on in the state of 'Montana and 
in any part of the state of Colorado where the corporation miglit 
désire to transàct business; and he îurther says that none of the 
mining or other business of the corporation was intended to be, or 
was in fact, carried on in any of the counties of Colorado. 

In our opinion, this constitutes no défense to this action, and thèse 
allégations were properly stricken from his answer. Corporations 
and directors who accept the franchise to be a corporation under the 
gênerai laws of a state can no more f ree themselves or their corpora- 
tion from the discharge in that state of the duties those statutes 
imposé upon them, or divest themselves of the responsibilities and 
liabilities imposed upon them by those statutes, by simply conduct- 
ing their business beyond the bordera of the state, than the Ethio- 
pian can by migration change his skin, or the léopard his spots. The 
corporation statutes of Colorado constitute the charter of this corpo- 
ration,— the law of its being. ïhey required annual reports of its 
financial condition to be filed in the county in which its business was 
carried on. Gen. Laws Oolo. 1877, p. 149, § 16. This meant that 
thèse reports should be filed in the county in Colorado in which its 
business was carried on; not in Montana, nor in any other state. 
Any other construction would be absurd, because thiâ statute is 
without force beyond the boundaries of Colorado. The directors 
cannpt escape this duty and liability by conducting their business 
in another state. The statutes of Colorado require them to main- 
tain an office and place of business in that state, and to file their re- 
ports in the county in which that place of business is located. It 
is no answer to the charge of their failure to perform the latter duty 
that they failed to perform the former. 

Moreover, it was with the recorder of deeds of the county in which 
the certiflcate of incorporation stated the business of the corporation 
in Colorado would be carried on, not with the recorder of the county 
in which it was actually carried on, that the corporation was required 
by this statute to file tiiese reports; and the answer admits that the 
certiflcate stated that the business office of the corporation was in 
Arapahoe county, and that it did not name any other county in Colo- 
rado where its business would be carried on. In sections 125-127 of 
the gênerai law's of Colorado for the formation of corporations (page» 
184, 187, Gen. Laws 1877; sections 625, 630, MUls' Ann. St. 1891), a 
method is provided through which, by a vote of the stockholders and 
the filing of a proper certiflcate, a change of the name, or of the place 
of business, or of the number of the members of the board of direct- 
ors, or of the amount of the capital stock of such a corporation may 
be made. It goes without saying that the place where the business 
was to be carried on named in the' certiflcate could no more be 
changed without a compliance with this statute than could the name 
or the amount of the capital stock or the board of directors, and until 
it was so changed the reports were required by the statute to be 
filed with the recorder of deeds of Arapalioe county. Starch Fac- 
tory V. Dolloway, 21 N. Y. 449, 454; McHarg v. Eastman, 4 Eob. 
(N. Y.) 635, 639. 
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Again, the last clause of section 2, p. 144, Gen. Laws Colo. 1877 
<section 473, Mills' Ann. St. 1891), wbich relates to a corporation or- 
ganized in Colorado to do a part of its business without the state 
does not require the certificate of iQcorporation to state the naine of 
the county in which the principal place of business of the corpora- 
tion is to be carried on, but only the name of the county in which the 
principal business of the corporation within the state of Colorado 
is to be carried on. The answer nowhere dénies that the certifi- 
cate did state that the principal ofBce and the place where the prin- 
cipal business of the corporation in Colorado was to be carried on 
was in Arapahoe county, and it admits that ail the business that the 
corporation ever did carry on in Colorado — the business of maintain- 
ing an ofiSce — was conduùted in that county. Under thèse admis- 
sions it was not material that the corporation carried on the prin- 
cipal part of its business in another state. ïhe certiiicate flxed the 
county in which it was required to file its reports. 

The next averment stricken from the answer was that section 16, 
supra, is unconstitutional, because the title of the act in which it 
was enacted did not clearly express the subject embraced in that 
section. Section 21, art. 5, of the constitution of Colorado provides 
that "no bill, except gênerai appropriation bills, shall be passed con- 
taining more than one subject, which shall be clearly expressed in its 
title. • * *" Section 16 was one of one hundred and thirty-two 
sections of a gênerai law providing for the formation and govem- 
ment of corporations in the state of Colorado, and for the responsibili- 
ties and liabilities of their stockholders and ofificers. The title of 
the bill which became this law was, "An act to provide for the 
formation of corporations." The section in question was clearly 
germane to the subject expressed in this title, and fully protected by 
the settled rule for the interprétation of such a provision in consti- 
tutions. That rule is that, where the subject of the bill is clearly 
stated in the title, the law will not be held obnoxious to this clause 
of the constitution on account of the présence in it of any provisions 
that are germane to the subject expressed in the title, or that would 
be naturally suggested by it as necessary or proper to a complète 
accomplishment of the purpose it discloses. Travelers' Ins. Co. v. 
Township of Oswego, 7 C. C. A. 669, 59 Fed. 58, 64; In re Breene, 
14 Colo. 407, 24 Pac. 3; State v. Cassidy, 22 Minn. 312, 322, 326, and 
cases cited ; State v. Barrett, 27 Kan. 213, 218, and cases cited. 

The only other allégation stricken from the answer was that the 
mining company had no corporate existence, because it was organ 
ized to do ail its business without the state of Colorado. In an earlier 
part of the answer the plaintiff in error had expressly admitted that 
the mining company was a corporation organized under the laws of 
that state, and there was certainly no error in striking from the an- 
swer this inconsistent statement. This disposes of ail the objections 
made to the order of the court striking out portions of the answer. 
There was no error in this order, 

It is assigned as eiTor that the court below admitted in évidence 
the judgment roU and proceeding» in the Montana court in the case 
of the Commercial National Bank against the mining company, but 
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upon an ezamination of tlie bill o£ exceptions we find tMt, wh^e the 
plaintiff in error pbjected and excepted to the introduction of this 
évidence, he assigned no ground for his objection. It is well settled 
that an appellate coTirt cannot considèr an objection nnless the spé- 
cifie ground for it was brought to the attention of the trial court. U. 
S. T. Shapleigh, 12 U. S. App. 26, 4 0. 0. A. 237, 249, 54 Fed. 126; 
Ward V, Manufacturing Ce, 5 G. 0. A 538, 56 Ped. 437; Burton v. 
Driggs, 20 Wall. 125, 133; Camden v. Doremus, 3 How. 515, 530; 
Baldwin v. Blanchard, 15 Minn. 489, 496 (Gil. 403). 

It is next assigned as error that the court erred in findiug for the 
défendant in error on the évidence. This assignment, however, rests 
upon a single exception to the flnding of the court and the judgment 
thereon. It is as futile as an exception to the verdict of a jury. The 
flnding of the court below was gênerai, and that court was not re- 
quested, before the trial closed, to toakc a peremptory déclaration 
that the évidence was insufflcient to entitle the défendant in error 
to judgment; and in the absence of such a request it is weU settled 
that this court is not authorized to review the flnding of the court 
below, Adkins v. W. & J. Sloane, 61 Fed. 791; Vniage of Alex- 
andria v. Stabler, 1 C. C. A. 616, 50 Fed. 689; Martinton v. Fair- 
banks, 112 U. S. 670, 5 Sup. Ot 321; Cooper v. Omohundro, 19 Wall. 
65; Insurance Co. v. Unsell, 144 U. S. 439, 451, 12 Sup. Ot. 671. 

Finally, it is insisted that the complaint is tasuflicient to sustain 
the judgment below because it counts upon the judgment against 
the mining company, and does not plead the original debt on which 
that judgment is founded. The argument is that, under section 16, 
supra, the plaintiff in error is only liable for the debts of the mining 
company contracted withln a certain time, and that a judgment is 
not a contract debt, and is not such a debt as this statute contem- 
plâtes. It is worthy of notice that in this case there is no question 
of the time when the debt in question was incurred, because the cor- 
poration never flled any reports, and the plaintiff in error became 
liable for ail its debts. The only question is, was this judgment a 
debt of the corporation within the meaning of this statute? A judg- 
ment for the recovery of money is the Mghest évidence of a debt. 
While, as against others than parties and privies to it, it may not be 
évidence of the facts on which it was rendered, it is évidence against 
everybody of its rendition, and of the fact that the judgment debt- 
or owes the judgment créditer the amount of the judgment. 
Greenl. Ev. § 538. By force of the statutes of CJolorado the plaintiff 
in. error has become liable for the debts of this corporation. What- 
ever was a debt of the corporation is now his debt. This judgment 
was a debt of the corporation, and, while many contradietory dé- 
cisions may be found in the state of New York as to the effect of 
such a judgment as évidence in a suit against a stockholder or di- 
rector, we are of the opinion that the weight of reason and of au- 
thority is that this judgment may be counted upon in a complaint 
to recover its amouut under this statute f rom the plaintiff in error, 
and may be introduced in évidence to prove the debt it establishes. 
Frost V. Investment Co. (IMinn.) 59 N. W. 308; Slee v. Bloom, 20 
Johns. 669, 682; Grund v. Tucker, 5 Kan. 70, 78; Donworth v. Gool- 



GRISWOLD V. HAEKER. 389 

baugh, 5 lowa, 300; Wîlson v. Coal Co., 43 Pa. St 424, 427; MerriU 
V. Bank, 31 Me. 57; Came v. Brigham, 39 Me. 35; Milliken v. WMte- 
house, 49 Me. 529. 
Tke judgment below is aflarmed, with costs. 



GRISWOLD T. HARKER et al. 

(Circuit Cîourt of Appeals, Eighth Circuit June 28, 1894.) 

No. 373. 

Patents— Limitation by Phiob Statb op Akt— Infeingement— Waffle Ibonb. 
In the Selden and Griswold patent. No. 229,280, for an improvement 
in waflQle irons, consisting in a construction of the hinge Connecting tlie 
parts of the pan, whereby one of the pivots or Joumals on which the pan 
rotâtes forms part of the hinge, while the opposite pivot or journal is 
formed on the divided handle, so that the pan opens in the same plane 
with its axis of rotation, the claims for such hinge and joumals or pivots 
are not restricted to the peculiar constructions described, either by the 
prior state of the art, or by patents describing varions similar cooking 
utensils not provided with a hinge; and therefore those claims are in- 
frlnged by the waffle iron described in the Harker and Williams patent, 
No. 277,422, the only variation in construction being the making of the 
hinge itself the journal. 55 Fed. 991, reversed. 

Appeal from the Circuit Court of the United States for the Dis- 
trict of Minnesota. 

This was a suit by Matthew Griswold, doing business as the Gris- 
wold Manufacturing Company, against John B. Harker and F. M. 
Euttan, doing business as John B. Harker & Co., for infringement 
of a patent The circuit court dismissed the bill. 55 Fed. 991, 
Complainant appealed. 

J. C. Sturgeon (F. M. Catlin, on the brief), for appellant 
A. C. Paul, for appellees. 

Before CALDWELL and SANBOBN, Orcuit Judges, and THAY- 
ER, District Judge. 

SANBORN, Circuit Judge. This is an appeal from a decree dis- 
missing a bUl brought by the appellant, Matthew Griswold, against 
the appellees, John B. Harker and F. M, Ruttan, for infringement 
of the flrst two claims of letters patent No. 229,280 to Selden and 
Griswold, issued June 29, 1880, for improTements in waffile irons, 
The claims are: 

"(1) In a waffle iron, the hinge upon which the pan opens, provided with 
one of the joumals or pivots on which the pan is rotated. (2) The journaJs 
or pivots on which the pan rotâtes, formed upon or connected, one with the 
hinge upon which the pan opens, and the oiher on the handle for rotating 
and opening said pan." 

In their spécifications the patentées say: 

"In waffle irons, as ordinarily constructed, the hinge Connecting thé two 
parts of the pan has been made separate from the pivot on which the pan 
rotâtes, and located on one side of the pan, relatively to said pivot. Our 
improvement consists in a novel construction of the hinge Connecting the 
two parts of the divided pan, whereby one of the pivots or journals on which 
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the pan rotâtes Is made to form a parti o( aai4 hinge, the Mnge and pivot 
belag thû^ brotight togettier, Wliîle the opposite pivot or Journal on which 
the pan toMés Is formed On the dlvlded hàndle, by means of which the 
pan is rotated, and by means of which, also, eitha: portion of the pan which 
for the time belng is unper,i;noft is lifted ffir^opening the pan. It further 
consists in a novel construction and arrangement of the socket in the rim 
or supporting ring for the réception of the hinge and pivot, whereby the 
tilting or dumping of the pan is prevented when the cover is raised, and in 
a novel manner of attaching the wooden handles, as hereinaf ter described." 

The pate,Ote^s then minutely describe ail the parts, of the watïïe 
iron, — the étipi)orting ring upon which thè joumals rest, and within 
which the pan rotâtes; the handle to this ring; the hinge, a part of 
which forms obe journal for the pan; the other journal, which is 
formed by the divided handle, one-half of which is attached to each 
half of the pân opposite the journal formed with the hinge; the 
sockets in tvhich the joiirûals rest; the pin which limits the re- 
yolving movement of the pan; and the particular method in which 
they preferred to construct ail the parts of the iron. They accom- 
plish their purpose, of bringing the hinge and one of the pivots or 
joumals on which the pâil rotâtes together, by inserting the small 
end of a wedge-shaped block between the two inner lugs or ears 
formeriy in common use to form the hinge of the pan, and running 
the pin of the hinge through it. They make this block project be- 
yond the. socket provided for it in the supporting ring, and provide 
it with a head that prevents it f rom slipping through the socket to 
the inner side of the ring. 

The waffle iron made and sold by the appellees is described in let- 
ters patent No. 277,422, May 8, 1883, to Harker and Williams. It 
is provided with divided Iiandles which form one of the journals for 
the rotation of the pan, and the other journal is formed by the hinge 
which is on the side of the pan opposite the handles. Their pan 
opens in the same plane with its axis of rotation, and their con- 
struction remédies the same defects and accomplishes the same pur- 
poses as does the improved construction described in the patent to 
Selden and Griswold. The only variation from the construction of 
the improvements claimed by Selden and Griswold is that the ap- 
pelées do not use the block inserted between the double lugs of the 
hinge and the socket in which it rests to form the hinge journal, 
but in lieu of this they extend bejond the supporting ring a single, 
semicylindrîcal lug f rom each half of the pan, pin thèse lug» together, 
and thus make the hinge itself the journal. 

The court below dismissed the bill on the ground that the claima 
of the patent to Selden and Griswold must be restricted, in view of 
the ppor State of the art, to the peculiar construction of the hinge 
formed with the journal, and the novel construction and arrange- 
aient of the socket described in the patent, and that the appellees 
did not infringe thèse claims, when thus construed. 

The title of the appellant to this patent, and the utility of the in- 
vention it describes, are not contested in this court. A glance at 
the claims of the patent is sufQcient to show that, unless they are 
restricted by the prier state of the art, the appellees are infringers. 
It was not the mère forin of the hinge described in the patent in 
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suit that Selden anà Griswold were seeking to claim. It was any 
hinge in a wafSe iron wMch itself formed, or was provided with, 
one of the journals or pivots on which the pan was rotated. It was 
not a new hinge that they thought they had discovered or invented, 
but it was such an improvement in the construction of tlie wafîle 
iron that the hinge could be placed in the same Une with the axis 
of rotation of the pan, and at the same time perform the function 
of holding the two halves of the pan together at ail times, and the 
further function of a journal for its rotation, while the handles 
attached to the pan opposite the hinge formed the other journal. 
It was the combination of the following essential éléments that 
the patentées fairly described, claimed, and sought to secure by their 
patent: A hinge to the pan, located in the same plane with its axis 
of rotation; a hinge that would hold the two halves of the pan to- 
gether continuously while it was peforming its functions; a hinge 
that was provided with a journal on which the pan might be turned ; 
a handle to each half of the pan, located directly opposite to the 
hinge, and together forming another journal for the rotation of the 
pan. It is undoubtedly true that if the prior state of the art ex- 
hibits the combination of ail thèse essential éléments, except the 
peculiarly constructed hinge the patentées show, accomplishing 
substantially the same purpose which their improved construction 
brings about, then the claims of this patent must be restricted to 
the peculiar constniction of this hinge. Stirrat t. Manufacturing 
Co., 61 Fed. 980. But the mère fact that the patentées' invention 
is but the combination of old ingrédients or materials is no answer 
to the patent, for it is a gênerai rule that a patentable invention 
may consist entirely in a new combination or arrangement of old 
or well-known ingrédients or éléments, provided a new and useful 
resuit is thereby attained. Thomson v. Bank, 10 U. S. App. 500, 
509, 3 C. C. A. 518, 53 Fed. 250; Sevmour v. Osbome, 11 Wall. 516, 
542, 548; Gould v. Eees, 15 Wall. 187, 189. 

The gênerai rules governing the rights of patentées and inventors 
are now so well settled that they présent but little difficulty, but 
the multiplication of patents to improvements, great and small, 
upon ail classes of machines and implements, constantly présents 
the diflacult question whether or not the claims of the patentées are 
so much broader than the actual invention they hâve made that 
those who are claimed to be infringers are authorized by the prior 
state of the art to use the machine or device they présent, notwith- 
standing the patent. This is the question presented in this case. 
In other words, the question of infringement or noninfringement 
must be determined by the limitations placed upon this patent by 
the state of the art when it was issued. McCormick v. Talcott, 20 
How. 402, 405. 

Turning to the prior state of the art, as it is disclosed by the 
record before us, we ând that prior to the invention of thèse pat- 
entées the two halves of the double pan of a waffle iron were hinged 
together by a pin passing through two lugs or ears that projected 
from each half of the pan. Pindles projected from the double pan, 
— on the sides of it, relatively to the hinge, and at right angles to 
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ihe plane in wliich the pan opened,— ^and thèse pindles were jour- 
naled upon a supporting ring or frame, in which the pan was sns- 
pended so that it could be tumed upon the pindles. The pan was 
not proyided with handles for turning it, but was made to rotate 
by pushing one side of it with a knife or some other utensil; and 
no pan o£ a waffle iron had ever been constructed, so far as this 
record disçloses, which opened in the same plane with its axis of 
rotation, or which turned upon journals, one of which was con- 
neeted with or formed the hinge, while the other was'fonned of the 
handles to the pan. In this state of the art the patentées made 
this invention. It is plain that there was nothing in th.e prior con- 
struction or use of waffle irons to restriet the claims of their patent. 
But patents No. 24,024, dated May 17, 1859, to J. D. Harrington. 
for improvements in machines for roasting coffee; No. 27,176, dated 
Febmary 14, 1860, to E. Webster, for improvements in revolving 
gridirons; No. 61,478, dated January 22, 1867, to E. J. Smith, for 
an improved cooking utensil; and No. 96,930, dated November 16, 
1869, to Link and Curtiss, for an improvement in steak broilers,— 
are pressed upon our attention as anticipations of this invention, 
or restrictions of the scope of this patent In our opinion they do 
not hâve this eflect. They do not describe waffle irons. They de- 
scribe cooking utensils consisting of supporting rings and revolving 
parts composed of divided halves opening in the same planes of the 
axes of their rotation. Each half is provided with two semicylin- 
drical stems on the opposite sides of the revolving parts; and tiiese 
stems, when the utensils are closed, form the journals on which 
the revolving parts are supported, and rotated upon the rings or 
frames. But the sine qua non of a waffle iron is a hinge which 
will hold the divided halves of the pan continuously together during 
aU the opérations of opening, fllling, emptying, and closing the pan, 
so that ail thèse opérations can be conveniently and quickly per- 
formed. Such a hinge was a part of every waffle iron referred to 
in this record. Such a hinge, provided with a journal for the pan 
to turn upon, was an essential élément of the combination claimed 
by Selden and G-riswold. None of the utensils described in thèse 
anticipating patents hâve such a hinge. Not one of them is pro- 
vided with any hinge at ail. Tbey are provided with différent de- 
vices (such as a knob on the end of one of the stems, with a notcli 
in it, into wMch the corresponding stem may be inserted when the 
utensil is closed,-— patent No. 27,l76, supra), by which the divided 
halves of the rotating parts are held together when they are closed ; 
but the moment they are opened thèse halves become detached, 
and must again be attached to each other before they can be tumed 
or operated. A waffle iron constructed on this principle would be 
useless. From such crude and hingeless utensils as thèse, or from 
the old, loosely-swinging waffle iron, without handles, and with its 
hinge on one sîde relatively to the pivots on which the pan was 
journaled, to the hinge provided with one of the journals on which 
the pan rotâtes, and the divided handles to the pan forming the 
other journal, so that the pan would open in the plane of its axis, 
and could be completely controlled by the handles at aU times, 
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shown by the patent to Selden and Griswold, was a notable step in 
advance, — a marked improvement; and, to those wko made it, we 
think the quality of inventors ought not to be denied. Thomson 
V. Bank, 10 U. S. App. 512, 3 C. C. A. 518, 53 Fed. 250; Loom Co. 
V. Higgins, 105 U. S. 580, 591; Consolidated Safety-Valve Co. y. 
Crosby Steam-Gauge & Valve Co., 113 U. S. 157, 179, 5 Sup. Ct. 513; 
Magowan v. Packing Co., 141 U. S. 332, 341, 343, 12 Sup. Ct. 71; The 
Barbed-Wire Patent, 143 U. S. 275, 281, 283, 12 Sup. Ct 443, 450. 

This view is conflrmed by the facts that the patent in suit was 
dated June 29, 1880 ; that one or both the patentées hâve ever since 
been continuously manufacturing and successfully selling the irons 
constructed under this patent; that one of the appellees was a 
partner for several years in a flrm which purchased thèse irons of 
one or both of the patentées; and that we now flnd him and his 
partner manufacturing and selling, not the hingeless utensils shown 
by the patents they plead, nor the old waffle iron, without handles, 
and with its hinge on one side of the pan relatively to its pivots, 
but an iron which embodies the very improvements of the patentées, 
with the exception of the mère colorable évasion of making the 
hinge itself the journal, in place of inserting the journal in the 
hinge. Actions often speak louder, and frequently more truthfuUy, 
than words. It is not impossible that the reason why the appellees 
are not using the old devices they plead is that the improvements 
described in this patent hâve made them useless and unmerchanta- 
ble. If this is not so, they can abandon the improvements of Selden 
and Griswold, and go back to the devices they plead. 

In our opinion the first and second claims of the patent in suit 
are neither anticipated nor restricted by the prior state of the art, 
nor by the patents pleaded in the answer, and the appellees are 
infringers of them. 

The decree below is reversed, with costs, and the cause remanded, 
with directions to enter a decree in favor of the appeUant for a per- 
pétuai injunction, damages, and costs. 



LE FAVOUR V. RICB. 

(Circuit Court of Appeals, First Circuit. Aprll 26, 1894.) 

No. 74. 

1. Patents— Limitation of Claim— Boot and Bhob Shanks. 

In a patent claiming a boot and shoe shanli, made of leatlier and steel, 
secured together by rivets, the spécification stated that steel shanks were 
well laiown, but were objectionable, because almost certain to eut the 
parts against which they bear. Hdd, that the patent covered only a shank 
composed of two parts,— leather and steel, or their équivalents. 

3. Samb. 

The Klce patent. No. 68,652, for a boot and shoe shank, construed as 
limited by référence to the spécification, and Md not infringed. 

In Error to the Circuit Court of the United States for the District 
of Massachusetts. 
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This was an action by Caroline A. Eifcè, guardian, against Joseph 
W. Le Faveur, for infringement of a patent. The circuit court ren- 
dered judgment for plaintiff. Défendant brought error. 

Frederick P. Fish and William K. Richardson, for plaintiff in 
error. 

Almon A. Strout and Frank L. Washburn, for défendant in error. 

Before COLT and PUTNAM; Circuit Judges, and NELSON, Dis- 
trict Judge. 

COLT, Circuit Judge. The subject-matter of this suit is a patent 
granted to Andrew Jacob Rice and Andrew James Rica, September 
10, 1867, for an improved boot and shoe shank. The improYement 
consisted in making the shânk of leather and steel, secured together 
by rivets. The spécification déclares : 

"We inake our shank in two parts, A and B. The part A Is made in the 
desired shape for the shank, and the part B is made to fit upon it, and the 
two parts are then secured to éach other in any convenient manner. We mal^e 
the part A of leather, or any slmilar material possessing the requisite strength 
and pliability. * * * The part B we make of métal, as its only pnrpose Is 
to strengthen the shank, and- prevent it from getting ont of shape. * • * 
Shanks of steel, leather, and other material are well known, but they are ail 
liable to variotis objections. Steel shanks, though they are not liable to break, 
and retain their shape well, âré almost certain, when the boot or shoe is worn, 
ta eut the parts against which they bear, and ail other shank^ known to us 
are apt to break or get ont of shape." . 

The claim is for a shank as an article of manufacture, made of 
leather and steel, secured together by rivets. 

By the seventh assignaient of error, the court refused to instruct 
the jury, at défendant'» request, as follows: 

"That, if the jury flnd that the défendant did not use In his shoes a shank 
made as an article of manufacture, of leather and ste«l, or équivalent mate- 
rlals, secured together by rivets, or équivalent means, the verdict must be for 
défendant" 

The defendant's shank was made of a single pièce of steel. It is 
clear to us that the patent can only be construed to cover a shank 
composed of leather and steel, or their équivalents. A construction 
which would so enlarge the patent as to embrace a shank made en- 
tirely of steel wduld be in violation of the express language of the 
spécification, wherein it is stated that steel shanks were well known, 
and were open to the objection of cutting the parts of the leather 
against which they bore. There was also introduced in évidence 
several prior patents for différent forms of steel shanks. We think 
the court, as requested by thé défendant, should hâve charged the 
jury that the patent was for a shank composed of two parts,— 
namely, leather and steel, or their équivalents, — fastened together, 
and that, if the défendant did not use a shank so constructed, he 
was entitled to a verdict. As to the alleged waiver of this request 
by agreement of counsel, except so far as it was embraced in the 
judge's charge, we do not think the Mil of exceptions supports the 
position of the plaintiff, now défendant in error. At most, the 
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wàiver only extended to the question of anticipation, and it did not 
embrace the question of the légal construction of thé patent. 

For thèse reasons, the judgment of the circuit court is reversed, 
and thls cause is remanded to that court, with directions to grant a 
new triaL 



SHIPMAN ENGINE CO. v. McLAUGHLIN, 

(Circuit Court, D. Massachusetts. June 28, 1894.) 

No. 2,889. 

Patents— Limitation op CtAiM— Htdrocabbon Fuhnaceb. 

The Shipnian patent, No. 304,365, for Improvements in hydrocarbon fur- 
naces, in vlew of Its construction in the case of Shipman Engine Co. v. 
Rochester Tool Works, 34 Fed. 74T, the language of its spécifications, and 
the proceedings in the patent office, must be limlted, in a suit where the 
parties and the évidence are substantlally the same, as to both Its flrst 
and second clalms, to a structure in which the oil is drawn upward from 
the réservoir to the atomlzing jet by suctlon, and an apparatus in wblch 
the oil is fed from the réservoir to the atomizlng jet by gravity is not 
within the patent. 

This was a suit by the Shipman Engine Company against George 
Gr. McLaughlin for infringement of a patent 

Samuel J. Elder and E. A. Whitman, for complainant 
Charles E. MitcheU and Josiah Sullivan, for défendant 

COLT, Circuit Judge. This suit is for infringement of letters 
patent No. 304,365, granted Albert H. Shipman, for improvements 
in hydrocarbon furnaces. 

In the case of This Complainant v. Eochester Tool Works, 34 
Fed. 747, the same patent was before Judge Wallace. The évi- 
dence in the two cases is substantlally the same, and the parties 
are reaUy the same, though the nominal défendant in the présent 
suit is différent. In légal effect, this suit stands as if it were a 
proceeding in the nature of contempt, brought against the Eoches- 
ter Tool Company in the original suit, or a new biU brought against 
that company by the complainant. Judge Wallace held that the 
Shipman patent possessed patentable novelty, and that the défend- 
ant infrraged the second claim. In the apparatus which was 
found to infringe this claim, the oil réservoir was located below the 
atomizer, and the oil was drawn upward by suctlon from the réser- 
voir. After that décision the défendant, under the advice of coun- 
sel, made certain changes in the construction of its fumace^ by 
locating the oU réservoir above the atomizer, and by inserting a 
stop valve in the oil pipe. The question in this case is whether 
this apparatus infringes the flrst claim of the patent. This claim 
does not describe the oil réservoir as located below the atomizer, 
and the oil drawn upward therefrom, and is therefore broader in 
its language than the second claim. 

The solution of this question turns upon Judge WaUace's con- 
struction of the patent, the language of the patent itself, and the 
file wrapper and contents Judge Wallace held that Shipman was 
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not a pioneer in the art of utilizing liquid fuel as a substitute for 
coal for producing heat or steam; tkat he only assumes to hâve 
inventeâ certain improvements in hydrocarbon fumaces for use 
under àgteam boiler; tbat his apparatus consisted of a "combina- 
tion of parts, eacb of which was old and well-known when he took 
up the subject, several of which had previously been used in such 
burners to perform in combination the functions they performed 
in his apparatus, but ail of which had never before been combined 
together in the same apparatus." He further held that the inven- 
tion of Shipman resided in his valve or regulator in the steam 
pipe, by means of which the flow of oU is controlled by the steam 
suction which is automatically regulated by the valve; that this 
regulator performed a new function, in that it dispensed with an 
additional valve in the oU pipe which existed in prior furnaces. 
The old burners described in the Caldwell, Burbank, and Kite pat- 
ents belong to the Shipman type, where the oil réservoir is located 
below the atomizer, and the oil is drawn up by suction; and Judge 
Wallace déclares that thèse burners contain the combination f ound 
in the Shipman patent, with the exception of the regulator. The 
Dickerson patent, which belongs to the other type of burners, where 
the oil réservoir is placed a.bove the atomizer, and the oU is fed 
to the atomizing jet by gravity, Judge Wallace decided, did not 
anticipate Shipman, because the oil is not obtained by suction, 
but by gravity, and because the regulator îs required to be applied 
to the oil pipe as well as the steam pipe; in other words, the 
Dickerson apparatus contains a separate valve in each pipe, and 
the supply of oil is regulated by the valve in the oil pipe. 

From a caréful perusal of Judge WaUace's opinion, I think the 
Shipman patent must be limited to that class of hydrocarbon burn- 
ers in which the oil is drawn upward by means of suction from 
a réservoir located below the atomizer. 

This construction of the patent is conflrmed by the language of 
the spécification which says, "From the réservoir, Q, the liquid fuel 
is drawn upward through the pipe or oil conduit." 

This construction is further conflrmed by what took place in the 
patent office. The flrst claim of the patent on which the com- 
plainant now relies was twice rejected on référence to the Dick- 
erson patent, whereupon Shipman writes as foUows to the com- 
missioner of patents: 

"In the Dickerson Inyentlon the naphtha flows' to the bumer, while in ap- 
plieant's the fluid Is ralsed to thë jets by the action of the steam; and hence 
the supply of naphtha requires to be regulated by a cock operated by an at- 
tendsCnt, in the one case, whlle In appllcant's apparatus no liquid is dellvered 
from the oil réservoir to the combustion devlces, except when the steam Is 
being discharged from Its Jet" 

It is aiso signiflcant that Shipman changed the words "fed up- 
ward," in his original application, to "drawn upward," as now 
found in his spécification. 

In view of thèse considérations, I think that the flrst claim of 
tb£ Shipman patent, although broader in its language than the 
second claim, is limited to a structure in which the oil is drawn 
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upward from the réservoir to the atomizing jet by suctîon, and 
that an apparatus in which the oU is fed from the réservoir to 
the atomizing jet by gravity is not within the patent, and there- 
fore cannot infringe it. 

In an apparatus where the oU is fed by gravity, the oU pipe must, 
of necessity, contain some form of valve or regulator, in order to 
stop the flow of oil when the bumer is not in opération. The de- 
fendant's apparatus hàs a stop valve in the oil pipe which opens 
when the steam reaches a certain pressure, and which closes when 
that pressure is reduced to a certain point; and the opening of the 
stop valve permits the oU to flow to the atomizing jet, and thp 
closing of the valve prevents its further flow. In this respect it 
différa in construction and mode of opération from the Shipman 
device. 

It may be true, as contended by the complainant, that, after 
the oil bas reached the atomizing jet, its discharge, when the ap- 
paratus is in opération, is regulated, in part at least, by the steam 
pressure in the steam pipe, and that to this extent it resembles 
the Shipman burner, and differs from the Dickerson bumer. Ad- 
mitting this to be so, I do not think this circumstance brings the 
defendant's bumer within any fair or legitimate construction of 
the Shipman patent. 

Bill dismissed. 



EDISON ELECTBIO LIGHT CO. et al. v. BOSTON INCANDESCENT 

LAMP CO. et al. 

(Circuit Court, D. Massachusetts. June 11, 1894.) 

No. 3,246. 

Patents— Limitation of Claim — Infringement — Incandescent Electric 
Lamps. 

In the Edison incandescent lamp patent, No. 223,898, claim 2, for the 
combination of carbon filaments with a glass receiver, from which the 
air is exhausted, and conductors passing through the glass, is not to be 
limited to the Conductors of platinum wlre pointed out in the spécifica- 
tion, and employed in practice, for the patent covers a pioneer invention, 
and the éléments of the combination other than the carbon filament are 
subordinate; and therefore the claim is Infringed by a lamp, constructed 
under the Pollard patent of 1892, containing ail the éléments of the com- 
bination, but using conductors of powdered silver, although powdered sU- 
ver was not a known substitute for platinum in the combination at the 
date of the Edison patent 

This was a suit by the Edison Electric Light Company and others 
against the Boston Incandescent Lamp Company and others. Com- 
plainants moved for a preliminary injunction. 

Fish, Kichardson & Storrow, for complainants. 
John Lowell and John Lowell, Jr., for défendants. 

COLT, Circuit Judge. The second claim of the Edison incandes- 
cent lamp patent (No. 223,898) is for "the combination of carbon 
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âlamenis wîth a receiter made entirely of glasB and conductor» 
passiBg thuough the glàss, and from wMch receiver the air is ex- 
hausted, for the purposes set forth." 

The défendants' lamp, constructed after the Pollard patent, of 
Novemberl, 1892, contains ail the éléments enumerated in this claim, 
namely, a carbon filament, all-glass receiver, from which the air 
is exhausted, and conductors passing throngh the glass. The only 
difEerencê between the two lamps is that the défendants use a film 
of powdered silver for the conductors passing through the glass, 
ia place of çlatinum wire, which Edison points out in the spécifica- 
tion of his patent as the material to be employed, and which is al- 
ways found In the Edison lamp of commerce. In other respects 
the lamps ar& identical. While Edison uses platinum wire, he 
does not limit himself to this form of conductor in his claim. The 
laûgnage of the daim is "conductors passing through the glass," 
and therefore, on its face, the claim coyers ail kinds of material 
capable of carrying the electric current. If the claim had been 
liinited to conductors of platinum wire, as the filament is limited to 
Carbon, the case mightbe différent. 

'The invention of Edison résides in the carbon filament; the other 
iglements of the combination were old and subordinate, and repre- 
sent, so to speak, only the environment of the filament. For this 
reason, I do not think the court should seek to restrict the plain 
meaning of the language of tbe claim. And there is another reason 
for giving the claim a broad construction. Edison made an im- 
portant ii^yention; ie prQduced the flrst pr^ctical incandescent elec- 
tric lamp; the patent is a pioneer in the sensé of the patent law; 
it may be said that his invention created the art of incandescent 
electric lighting/ Where a valuable invention has been made, the 
court will uphold that which was really invented, and which cornes 
within any fair interprétation of the patentee's claim. Merrill v. 
Yeomans, 94 U. S. 568, 573. 

The argument of the défendants is that this claim of the Edison 
patent mùstbe limited to the use of platinuiia wire as a conductor, 
orltk known équivalent, and that powdered silver was not a known 
équivalent at the date of the Edison patent. Looking generally at 
the* State of the electrical art at the date of the Edison patent, and 
cbmfiàritig platinum wire and powdered silver simply as éléments, 
àpàrt from any spécifie combination or invention, it cannot be said 
that one was not a known équivalent of the other, because powdered 
metals; including silver, hâve been recognized sincé 1860 as conduct- 
ors of electricity. In asserting that powdered silver was not a 
knçiwn [équivalent of platinum wire, the défendants must mean that 
itw^'s not a known substitutç in the combination or invention of the 
Ediéon patent, Or in the art of incandescent electric lighting, and 
I think the évidence proves this to be true; but, in dealing with 
an invention which is broàdly new, I am not prepared to accept 
the proposition that, in orderto eoùstitutelnfringement, an équiv- 
alent in a patented combination must always hiave been known 
at the date of the patenti op must bave been such as would occur to- 
a i^illed mechanic exercising only iordiûary mechanical skilL 
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While the language of the suprême court im Eees v. Gould, 15 
Wall. 187, and other cases, seems to support the défendants' con- 
tention on this question, the later décisions by that court are not 
reeoncilable with the broad proposition that in ail cases the substi- 
tution of an équivalent wiU avoid infringement, provided it was not 
known at the date of the patent, using the word "known" in its 
ordinary sensé. Morley Sewing Mach. Co. v. Lancaster, 129 U. S. 
^63, 9 Sup. et. 299; Clough v. Barker, 106 U. S. 166, 1 Sup. Ct. 188; 
Machine Co. v. Murphy, 97 U. S. 120. In the Morley Case, Mr. Jus- 
tice Blatchford, speaking for the court, says: 

"A différence in the particular devices used to accomplish a particular re- 
suit In such a machine would always enable a défendant to escape the 
charge of Infringement, provided such devices were new with the défendant 
in such a machine, because, as no machine for accomplishing the resuit ex- 
isted before that of the plalntifC, the particular devices alleged to avoid in- 
fringement could not hâve existed or been known In such a machine prior 
to the plaintlfC's Invention." 

In that case, the patent was for a machine for automatically sew- 
ing shank buttons to a fabric, and it was the flrst machine to ac- 
complish this resuit In the defendant's machine, the feeding and 
sewing mechanisms were new, and had been patented, yet the court 
held that it infringed the Morley patent The feeding and sewing 
devices of the Lancaster machine, in the art of automatically sewing 
shank buttons to a fabric, were as unknown at the date of the 
Morley patent as a conductor made of powdered silver, at the date 
of the Edison patent, in the art of incandescent electric lighting. 

In dealing with a pioneer invention which créâtes a new art, it 
iardly seems logical or reasonable to say that, because in the 
progress of such art some new substance or devlce has been dis- 
covered, which can act as a substitute for one of the éléments of the 
patented invention, any one can appropriate the invention by the 
employment of such substitute. And, further, if equivalency signi- 
fies equivalency in the particular combination or invention, it is 
-difflcult to point ont in this class of cases what known équivalents 
existed at the date of the patent, for the reason that the combination 
of éléments in which the invention is embodied was first made known 
by the patentée. The doctrine of équivalents, as applied to primary 
inventions, rests upon a more satisfactory basis by the élimination 
of the qualification of âge op time, and by holding those things to be 
équivalents which perform the same function in substantiaUy the 
same way. The fundamental question is whether the alleged m- 
fringer makes use of the essence of the patented invention; not 
whether he has adopted a known équivalent, or made a patentable 
improvement on the invention. 

The motion for preliminary injunction is granted. 
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EASTMAN CO. v. BLAIR CAMERA CO. 

(Circuit Court, D. Massachusetts. June 1, 1894) 

No. 2.883. 

1. Patents— ANTiciPATiorr—PHOTOGRAPHic Film Holders. 

The Houston patent. No. 248,179, tor an Improvement in photographie 
apparatus, consisting in Connecting with one of the rollers connected with 
the sensiûzed slip withln the caméra a pointer, placed outside the 
caméra, to indicate the révolutions of the roller and the length of the 
négatives, and attaching to the same roller a pin to perforate the edge 
of the strlp at the spaces between the négatives, so that the division Unes 
could be detected In a dark room, was not anticlpated by prevlous cylin- 
drical cloth-measuring machines, havlng no such device for marliing 
lengths. 

8. Same. 

The Walker and Eastman patent, No. 317,049, for a device to lieep the 
sensitized strip in a photographie caméra in proper tension, consisting 
in the insertion of a spring in the receiving réel to take up the slack of the 
film, or always draw it against the résistance of the spool, was not antici- 
pated by such prlor devices as the map rack described in the Mann pat- 
ent of 1876. 

3. Samb— Construction of Ci.aim. 

In the Walker and Eastman patent, No. 317,049, for an improvement 
In photographie apparatus, claim 3 described the device as "acting to 
maintain the film in a tense condition during exposure." Held, that this 
meant, not that the tense condition was maintained only during the in- 
stant of exposure, but that the film should always be so acted upon that 
when exposure should take place it would be found in a tense condition. 

TMs was a suit by the Eastman Company against the Blair Cam- 
éra Company for inf ringement of a patent. 

M. B. Philipp, for complainant. 
John L. S. Eoberts, for défendant 

COLT, Circuit Judge. The two patents in controversy in this 
case are for improvements in photographie apparatus. The flrst 
patent was granted to David H. Houston, October 11, 1881, and 
is No. 248,179; the second patent was granted to Walker and 
Eastman, May 5, 1885, and is No. 317,049. 

In the old photograpliic caméra, the plate upon which the image 
of an object was taken was made of glass covered on one side with 
a thin film of sensitive material. The film consisted of coUodion, 
sensitized in a bath of nitrate of silver, and exposed in the caméra 
while wet. This was known as the wet process. This form of 
apparatus was cumbersome and difiicult to operate in the field. In 
1880, Mr. Eastman, one of the inventors of the Walker and East- 
man patent, commenced the manufacture of dry plates. Thèse 
plates were coated with a film composed of an emulsion of gélatine 
and bromide of silver, and then dried, but they were open to the 
objections of ail glass plates, namely, they were heavy and liable 
to break. It was sought to overcome thèse objections to the use 
of glass plates by the substitution bf strips of sensitized paper 
supported on rollers. 
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A caméra must be so constructed as to exclude the light, or, 
as cominonly expressed, it must be a light-tight box. It is appar- 
ent that where a long strip of material was used it became neces- 
saiy to devise some means to détermine tbe position and movement 
of tbe strip in th.e caméra. TMs was done by marking ofif the 
strip into lengths proper for exposure, before introduction into 
the caméra, and by inserting a colored window tn the box, through 
which the operator could observe the marks on the paper from the 
outside. A device of thisi type, which appeared in 1875, is known 
as "the Warnerke roll holder," and is described in Abney's Treatise 
on Photography, and other publications. It consisted of a light- 
tight box, containing two rollers and two rounded bars or guides, 
and the sensitized film was wound from one roller to the other over 
the expostng bed; one end of each roller projected through the 
side of the box, and was provided with a miïl head and lock nul 
The sensitized fQm was previously marked by black patches of 
paper, which could be seen through a colored glass window at the 
back of the holder. The defects in this form of construction were 
— First, it was difflcult to mark the strip without injuring it; sec- 
ond, the colored glass window did not form a perfect protection 
to the entrance of white light into the box; third, it was difflcult 
to observe the division lines on the strip through the window. In 
1877, E. & H. T. Anthony & Ce. made one roU holder after the War- 
nerke pattem, but slightly modifled in structure. There is also 
found described in a London publication entitled "Notes and 
Queries," published in 1855, what is called "Captain Barr's dark 
slide for paper." In this apparatus, the paper used in connection 
with the rollers was in short lengths, secured to a band of calico, 
leaving intervais of about two inches between the lengths. The 
indicating device consisted of a short roller outside of the box, 
fltted to one of the inside rollers, on which was wound a tape of 
the exact length of the calico strip. There were numerous defects 
in this apparatus, and it does not appear to hâve ever gone into 
use. 

Before the inventions of Houston, and Walker and Eastman, 
there were two problems which had to be met in the practical 
use of a long strip of film in a caméra, — the sensitized strip must 
be properly marked, and it must be held in suiHcient tension. 
Thèse inventions solved thèse problems. 

The Houston improvement consists in attaching to substantially 
the old Warnerke roll holder a device for marking automatically 
the sensitized material within the caméra in such a manner as to 
form guides by which the operator can eut the fUm between suc- 
cessive exposures when taken into a dark room. This is accom- 
plished by placing a pointer outside of the box, connected with 
one of the rollers, which indicates the révolutions of the roller, one 
révolution measuring half the length of the négative, or two révo- 
lutions the whole length. The same roller which carries the 
pointer also carries a pin which perforâtes the edge of the material 
at each révolution, and consequently every other perforation marks 
v.62F.no.5— 26 
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.the space between the négatives. By this device, something more 
is done than merely measure tiie length of film which. passes be- 
tween the rollers. The pointer outside of the box indicates accu- 
rately when the film has advanced sufficiently for each négative or 
exposure, at the same time the pin on the periphery of the roUer 
marks the exposed length in such a way that the division line can 
be readily detected in a dark room. This was clearly an improve- 
ment over anything which existed in the prior art. 

The défendant attacks the validity of this patent by the intro- 
duction of varions old registering déviées for measuring cloth and 
other materials. A type of this class of machines is found in the 
Dodson patents of January 20, 1880, and August 3, 1880, and it is 
upon thèse patents that the défendant chiefly relies. The ma- 
chine of the Dodson patents is for measuring cloth or bagging. 
The material passes over one roller, and under another roUer, then 
ovei* a measuring cylinder, to a spindle upon which it is wound; 
the measuring cylinder has points on its periphery, and a tooth 
at one end 6t the cylinder outside of the frame, which works with 
a toothed registering wheel, and another tooth on the inside of the 
frame, which works a click spring; the cylinder is described as 
being exa«tly a yard in circumference, and provided with project- 
mg points which enter the bagging and prevent it from slipping. 
By this device, the registering wheel opérâtes to register the num- 
ber of yards unwound from the ToU, while the çlick spring enables 
the operator, by counting the cliCks, to know how many yards 
hâve been unwound. In ail the doth-measuring and registering 
devices which existéd in the art prior to the Houston patent, as 
disclosed by this record, there is not found the spécial feature of 
the Houston invention, namely, a projecting pin which spaces off 
and deflnes, for the purposè of cutting, a certain given length of 
the material. Some device of this kind was necessary in a caméra 
using a strip of film, and, although such device may seem only a 
modification of old devices, yet, as the resuit acpompiished is new 
and useful, I think it patentable. 

On the question of the infringement of the flrst and second 
daims of the patent, I hâve no doubt; the defendant's device em- 
bodies the essential features of the Houston invention, and the 
changes which are made are merely structural. 

The Walker and Eastman patent represents a still further ad- 
vance in the art The strip of film ready for exposure must always 
be kept-in a condition of tension. As the caméra may be left 
standing for days, it was found that the film was liable to contract 
op expand under différent conditions of weather, and, further, in 
the old apparatus, the devices for holding the film in tension did 
not always work perfectly. The object of the Walker and East- 
man patent was to remedy this defect. The invent ors spent 
months of effort before they hit upon the device which is the sub- 
ject-matter of their patent The means employed by them were 
simple, but this fact does not detract from the merlts of the inven- 
tion. The improvemént consists in the insertion of a spring in 
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the receiving réel, which opérâtes to take up the slack end of the 
film, or to always draw the film against th.e résistance of the spool. 
The spool and the receiving réel, with their retarding mechanism, 
wUl, under the ordinary process of feeding the film along, hold it 
in tension; but this is not sufficient to answer ail the conditions 
which arise in the use of the instrument. By the addition of the 
spring, this defect was overcome, and the film maintained in ten- 
sion under ail conditions. The fact that the Walker and Eastman 
device has gone into gênerai use, both in this country and abroad, 
proves the utility of the invention; and, if the question of inven- 
tion "were in doubt, this circumstance should weigh strongly with 
the court in resolving that doubt in f avor of the patentée. Smith 
V. Dental Vulcanlte Co., 93 U. S. 486, 49.5; Consolidated Safety- 
Valve Co. v. Crosby Steam Gauge & Valve Co., 113 U. S. 157, 171, 
5 Sup. et. 513; Magowan v. Packing Co., 141 U. S. 332, 343, 12 Sup. 
et. 71; ToplifE v. Topliff, 145 U. S. 156, 164, 12 Sup. Ct. 825. 

The validity of this patent is attacked on the same line of dé- 
fense as the Houston patent. I shall only refer to one of the 
prior patents which are introduced as anticipations. I confine 
myself to this because it cornes doser to the patent in suit, and 
is chiefly relied upon by the défendant. This is the Mann patent, 
of August 8, 1876, for improvement in map racks. In that ap- 
paratus there are two rollers close together, and the map is 
wound from one roUer upon the other. Thèse rollers are geared 
together by either cog or friction wheels, so that on turning a crank 
the two rollers move in unison. There are also two additional 
guide rollers situated above and below the center rollers. The 
map to be displayed passes from the upper center roUer, under 
and over the upper guide roUer, then over and under the lower 
guide roHer, back to the lower center roUer; the lower guide roUer 
is joumaled in slides, which move in the framework, and springs 
are introduced above thèse slides, which cause the roUer to move 
downward. An inspection of the Mann patent demonstrates that 
the organization of rollers, brakes, and springs is quite différent 
from that found in the Walker and Eastman patent. In fact, there 
is nothing in the prior art which anticipâtes this invention. 

The defendant's apparatus, though modified in some particulars, 
is clearly within this patent, and I am of opinion that it infrlnges 
the third, twenty-sixth, twenty-ninth, thirtieth, thirty-flrst, and 
thirty-second claims. The phrase "acting to maintain the film in 
a tense condition during exposuré," in the third claim, does not 
mean, as contended by the défendant, that the tense condition is 
only maintained during the instant of exposure, but it should be 
construed as meaning that the film shall always be acted upon by 
such instrumentalities that, when exposure takes place, it will be 
found in a tense condition. 

Decree for complainants. 
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FASSBTT V. EWABT MANUF'G CO. 
(Olrcult Court of Appeals, Seventh Circuit. May 31, 1894) 

No. 145. 

1. Patents— Décision of Patent Office— On Intbkfbbence. 

A décision by the patent office in an Interférence proceedlng Is con- 
cluslve between tlie parties, even If wrong, when no steps bave been 
taken to set It aslde. 58 Fed. 360, afflrmed, 

2. Samb— Second Patent to Same Patentée— Machine fob Coupling Chain 

Links. 

The Fassett patent, No. 377,376, for a macliine for coupllng chain Unks 
by an endwise motion, and also by a sidewise motion, being substan- 
tially for a combination, with broader claims, of the machines described 
In patent No. 847,338, to the same patentée, and in application No. 174,- 
962, flled by hlm, is vold. 58 Fed. 360, afflrmed. Miller v. Manuf acturlng 
Co., 151 U. S. 186, 14 Sup. Ot. 310, foUowed. 

Appeal f rom the Circuit Court of tlie United States for the North- 
ern District of Hlinois. 

This was a suit by Nelson B. Fassett against the Ewaxt Manu- 
facturing Company for infringemeut of a patent. The circuit 
court dismissed the bill. 58 Fed. 360. Complainant appealed. 

The appellant flled his bill In the court below to restrain the Infrlngement 
of letters patent 377,376, Issued February 7, 1888, for "machine for coupllng 
chain links." Prier to 1874, outdoor machlnery was operated by leather or 
nibber beltlng. In that year William B. Ewart Invented an attachable llnk 
métal belt to overcome the objections found to obtain wlth respect to leather 
and rubber beltlng. The novelty of the Invention conslsted in the form of 
the link, it being capable of belng made into a chain of any désirable length 
by assembllng or coupllng the necessary number of links together by a 
3lde motion, the end bar of one link belng fcarced Into the hook of a com- 
panion link by forcing the Itnk sidewise while standing at an acute angle 
to the link wlth which It Is belng coupled. This invention was patented on 
September 1, 1874, and its valldlty sustained In Ewart Manuf 'g Co. v. Bi-idge- 
port Malléable Iron Co., 31 Fed. 151. About 1881 the complainant Invented 
a détachable chain link, whlch differed from the Bwart link in that it was 
80 constructed that it could not be coupled wlth another link by a sidewise 
motion, but only by an endwise motion. A patent therefor seems to hâve 
been issued to hlm February 22, 1881, No. 237.967. Prlor to 1882 thèse links 
were assembled or coupled by hand. During the wlnter of 1882-3, Mr. Fas- 
sett invented and constructed a machine for assembllng the links together, 
and operated the same experlmentally In the flrst half of the year 1883. This 
machine assembled the links of the drive, chain together by an endwise 
thrust of the Unks. In January, 1884, one Eugène L. Howe constructed, and 
on the eth day of October, 1884, applied for a patent for, a machine for 
assembllng the links of a drive chain together by a sidewise thrust suitable 
to assemble the Ewart chain Unks; which machine was put in opération and 
publicly used by the appellee in January, 1884, and bas been continued to 
the présent time. On the 8th of Aprll, 1884, the complainant, Mr. Fassett, 
flled a caveat In the patent office, which he renewed on April 4, 1885, for 
the term of one year. On the 6th of October, 1884, Mr. Howe flled his ap- 
plication in the patent office for a patent upon his machine, which resulted 
in the issuance to him, as assigner to the Ewart Manufacturing Company, the 
appellee, of letters patent No. 317,790, dated May 12, 1885. On the 21st of Au- 
gust, 1885, the complainant, Fassett, flled in the patent office an application, 
sériai No. 174,961, which resulted in the issuance to hlm of the patent No. 
347,338, daied August 17, 1886. This patent is known as case A. On the 
21st of August, 1885, Mr. Fassett also flled in the patent office his application, 
sériai No. 174,962, which is known as case B. On the 7th of September, 188G, 
an interférence in the patent office was declared between the Howe patent, 
No. 317,790, and the Fassett application, case B., which resulted In a décision 
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by the examiner of Interférences on February 21, 1889, in f avor of Howe, which 
décision was afflnned by tlie examiner in chlef on October 1, 1889. and by tlie 
commissioner of patents, upon a fm-tlier appeal, on February 21, 1890. By thls 
âecision tlie commissioner awarded to Howe priority in invention of tlie sub- 
Ject-matter covered by the four claims of the Howe patent, and the flrst flve 
-claims of the Fassett case B. This décision bas been acquiesced in by the 
eomplainant. Case A. was an application for a machine for coupling chain 
linlis by an endwlse motion. It was an exact reproduction of Fassett's flrst 
machine, as shown by bis model, with the exception that It Is provided wlth 
a thrust bar, as in the Howe machine, instead of a sprocliet wheel, for push- 
ing or drawing the chain through the chain channel. This change was made 
In May or June, 1885, after the issuance of the patent to Howe, and its char- 
acter Is thus stated by Mr. Fassett: "The sprocket wheel and ratchet wheel 
attached together for feeding the assembld linlis forward through the ma- 
chine were talcen ofC, and a thrust bar substituted in their place for pushing 
the linlcs forward in the machine after they were coupied." 

The further facts touching the character of the invention and claims as- 
eerted are sufliciently stated in the report of the décision of this cause by the 
court below (Fassett v. Manufacturing Co., 58 Fed, 360), to which référence 
may be made. 

Banning & Banning, for appellant. 

Kerr & Ourtis and L. Hill (L. Hill, of counsel), for appellee. 

Before JENKINS, Circuit Judge, and BAKER, District Jndge. 

JENKINS, Circuit Judge. We are of opinion that this case 
is ruled by the case of Miller t. Manufacturing Co., 151 U. S. 186, 
14 Sup. et. 310. There the patentée filed an application for an 
improvement in cultivators, consisting of a double-acting spring, 
the function of which was to depress the cultivators when in^ 
flerted in the ground, and to lift them when raised above the dead 
point, the lifting power of the spring increasing as the plow beam 
rose. Two claims were made, one for the double action of the 
spring, and the other for the increasing lifting power of the spring 
as it rose. In anticipation of interférence with other pending 
applications, the application was diyided, with a view to obtain one 
patent for the lifting and depressing effect of the spring, and auother 
for the lifting power of the spring increasing as the beams rise; the 
latter being sought upon the original application, and the former 
based upon a divisional application subsequently filed. The draw- 
ings and descriptions of the two applications were alike. The pat- 
ent was allowed on the divisional application durîng the time that 
the original application remained in interférence, and a patent 
was thereafter granted on the latter for the single efiPect of in- 
creasing the lifting power, The court, upon a review of the au- 
thorities, announced the conclusion reached upon the question of 
law involved, in the following language (page 198, 151 U. S., and 
page 310, 14 Sup. Ct): 

"The resuit of the foregoing and other authorities is that no patent can issue 
for an invention actually covered by a former patent, especlally to the same 
patentée, although the terms of the claims may differ; that the second patent, 
although containing a broader claim, more generical in Its character than the 
specified claims contained in the prier patent, is also void; but that, where 
the second patent covers matter described in the prior patent essentiall.v dis- 
tinct and separable from the invention covered thereby, and claims made 
thereunder, its validlty may be sustained. In the last class of cases, It must 
•dlstlnctly appear that the invention covered by the latter patent was a sepa- 
Tate invention, distinctly différent and independent from that covered by the 
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flrstpatent! In othertwprâs, itniustbe somethlng substasiilally différent frorn- 
that comprehenûe^Jniitiieflrst patent. It must consist in something more 
than a mère dlstiaçtton |0f the breadtli or scope of theclaims of each patent. 
If the case cornas ;\vitljln the first or second of the above classes, the patent 
Is absolutely void." ; - 

The court tliieiï';Q|served (page 199, 151 U. S., and page 310, 14 
Sup. Ot.), witli tpsiieiçt to the patent there involved: 

"It clearly appears: f rom a comparlson ol the two patents, and their respec- 
tive speciâcatlons and drawings, that tbe first functlon or object of the patent 
of 1879, relatlng to the lifting power of the spring, Is ideiitical with the sole 
object or functlon covered by the patent of 1881, and that the Improved devlce 
and nomblnatlon for the accomplishmeut of the lifting opération are identical 
in both patents. ïhe invention covered by the first patent, as stated lu the 
spécification, consists in a spi-ing which serves the double purpose of lifting or 
holding down the plows at wlU; and It Is further stated that one spriug may 
be adapted ta -serve ail, or either one, or more, of the offices above enumer- 
ated. The patent of 1879 thus embraces both the lifting and the depressing 
effects or opérations of the spring device, whlle that of 1881 seeks to cover 
oiily the increased lifting effect of the same devlce. The first patent clearly iu- 
cludes the second. No substantlal distinction can be drawn between the two. 
which hâve the same élément in eombination, and the same spring arrange- 
ment and adjustment to accomplish precisely the same lifting effect, increas- 
ing as the beams are raised from their operatlve positions. The matter 
sought to bé covered by the second patent is inseparably involved in the mat- 
ter embraced in -the former patent, and this, under the authorities, renders 
the second patent void. If thç two patents In question had been granted to 
différent parties, it admlts of nù. question that the last would hâve been held 
an Infringement oif the flrst, for the reason that the patent pf 1879 just as 
clearly Includes, as a part of the Invention, the Increased lifting elïect of the 
spring devlce, increasing as the beams are raised, as that disclosed in the pat- 
ent of'lSSJ." 

And with respect to the claimed réservation in the flrst patent, 
the court said (p^ge 201, 151 tJ. S., and page 310, 14 Sup. Ct.) : 

"This conclusion is in nowajf affieeted by thé réservation, attempted to be 
made, in the ISt? patent, of tlîe 'broad idea pf a lifting spring which acts 
with îndfëasïhg fprce as the beam rises,' for the reason that the broad idea 
sought' tb bë iresérved is enibôdied in identically the same mechanical device 
constituting the Invention and covered by the first patent, which completely 
occupiez, ail the ,ground that was reseryed, The spring and Its Connecting ap- 
paratus Js the same in eaçh, patent, and the claims of the first covered the 
double automatic action, upwkrd or downward. There Is nothing in the 
spécification or claims to Ihdicate that in the flrst patent the lifting actipn is 
in any degree slighter or weaJser, as the beam rlses, than in the second patent. 
On tiie cpntrary, bpth spécifications clearly indicate that the spring device 
acts with increasing force in eaoh patent as the beam rises. In addition to 
this, It'dlstlnctly appears that every èlaiin of the 1881 patent could hâve been 
properly included and made a part of the claims of the 1879 patent. With the 
exception of the flrst broad claim of the 1881 patent, each of the other claims 
includes the spring device, with the Umlting and quallfying words 'substan- 
tiàlly as described,' and, by virtue of .Jis référence to the spécification, the lift- 
ing elemept of the spring device iâ shown to be the same In each patent. 
There is nothing In either patent, or the spécification or claims thereof, to in- 
dicate that there Is any greateu or stronger lifting action in the one than in 
the other. It is thus shown that one and the same mechanical device, which 
covers the entlre invention, is described in each of the patents; and the effort 
to secure a second patent on one imrt thereof, or on its functlon, after such 
part, or its action, had been clearly described and covered by a prier patent, 
cannot be sustalned. . To hold, under thèse circumstances, that the flrst and 
second patents, In respect to the lifting effect of the same spring device, pré- 
sent distinct inventions, or that both are valid for the same Invention, would 
Involve the dràwlng of distinctions too reflned for the practical administration 
oftiie patent laWi" , 
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Applying the principles th.us authoritatively announced to the 
case in hand, we are unable to avoid the conclusion that tlie resiilt 
reached by the court below was correct. 

So far as respects the Howe patent, and the machines made 
and used by the défendant thereunder, it is clear that the décisions 
of the patent office in favor of the Howe patent hâve been ac- 
quiesced in by the complainant for such length of time as to work 
an abandonment of any claim to the invention therein involved. 
G-andy v. Marble, 122 U. S. 432, 7 Sup. Ct. 1290. 

It is clear that the facts of this case bring it fuUy within the 
principle announced in Miller v. Manufacturing Co., above referred 
to. Case C. described the same machine as was involved in case 
A. It contained an exact reproduction of the 10 figures of case 
A., and a literal copy of the descriptive part of the spécification, 
and, in addition, two figures (11 and 12), taken from case B., illus- 
trating the opération of the side-thrust motion. In other words, 
case A. describes a machine for coupling chain links by an endwise 
morion, case B. describes a machine for coupling the \\v\ii by a 
sidewise motion, and case C. — being the patent hère involved — 
cos^ers machines for assembling chain links by an endwise motion 
and also by ai sidewise motion. It is substantially the combina- 
tion of case A. and of case B. The most that can be said for it 
is that — as asserted by Mr. Fassett himself — the claims in case 
0. are broader in their purport than those of case A. But it is 
only a second patent, and a broader patent, upon the principal sub- 
ject-matter of case A. We are unable to distinguish this from the 
Miller Case. As was well asserted by the learned counsel for the 
appellee, in both cases there is a prior patent for the same machine, 
but with more limited claims; in both ail the claims of the second 
or broader patent might hâve been predicated upon the earlier 
patent; in both the validity of the second patent was contested be- 
cause of a réservation in the earlier patent; and in both the second 
patent, if valid, would hâve the effect of prolonging the term of mo- 
nopoly of the machine for which the earlier patent was granted. 
We think the matter so clear that further considération of the sub- 
ject is not required. 

The decree will be afiirmed. 



THE GUIDING STAR. 

WILBOUE V. HEGLBR et al. 

(arcult Court of Appeals, Slxth Circuit. May 8, 1894.) 

No. 111. 

1. CARRIEHS— ACCEPTANCE OF QoODS— BiLtiS OF LaDING. 

The agent of a steamboat linè signed a bill of lading for cotton as 

shipped "on board tlie good steamboat called , or any other boat 

in the employ of same Une," the name of steamboat being left blank. 
Séld, that the rlghts of parties under it were not affected by Act Miss. 
March 16, 1886, making "every bill of lading acknowîedging the receipt" 
of goods concluslve évidence, in the hands of bona flde holders, that the 
goods were actually received for transportatlon, as there was no acknowl- 
edgment of the receipt of any cotton, or Its shipment on any named boat. 
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9l Same. 

Anpther blll of lading, In the samé form, had the blank for the name 
of the boat fiUed with an abbreviatlon of the name of the steamboat line. 
Eeld, that the statute did not make thls conclusive évidence of the receipt 
of the cotton by a partieular boat of the line, in the absence of évidence 
that such atobreviation v?as intended to designate that boat, or was so 
ttnderstood by either party. 

8. Shippino— BiLLS op Ladikg — Agent of Stbamboat Line. 

Several steamboats, assoclated under the name of the S. T. Line, ran 
regularly between the same points under an agreement as to rates and 
sailing days, but each kept its omn. earnings, and paid its ovra expenses. 
The masters of ail the boats executed a v^riting authorlzing a person 
named to sign bills of lading, and to represent their boats, as agent. 
HM, that bills of lading signed by such agent could not bind ail the boats 
jointly. and thus create a maritime lien against them aU for each ship- 
ment, without regard to whether one or the other carried the goods, for 
the masters had no power to grant such authority. 53 Fed. 936, afQrmed. 

4. Same. 

In bills of lading executed by sald agent for cotton shlpped by such 
Une from an intermediate landing, no steamboat was designated. The 
custom was that the flrst boat of the line coming after goods had been 
received for shipment should take them, unless already fuUy loaded. 
After issue of the bills of lading, and before any boat of the line arrived, 
the cotton was destroyed by fire. The next boat of the line passed with- 
out stopping. Hdd, that the bills of lading created no maritime lien on 
such boat for the destruction of the cotton. 53 Fed. 936, aflSrmed. 

Appeal from the District Court of the United States for the 
Southern District of Ohio. 

This was a libel by Henry F, Bennitt against the steamer Guiding 
Star (J. D. Hegler and others, claimants) for the loss of certain 
cotton. The district court dismissed the libel. 53 Fed. 93G. Ben- 
nitt having deceased, the suit was continued by Joshua Wilbour, 
his executor, who appealed from the decree. 

F. G. Eoelker and Joseph Wilby, for appellant. 
Ramsey, Maxwell & Ramsey and Stephens, Lincoln & Smith (Chas. 
H. Stephens, of counsel), for appellees. 

Before TAFT and LURTON, Circuit Judges, and BARR, District 
Judge. 

BARR, District Judge. This is an appeal from the district court 
for the southem district of Ohio, dismissing the appellant's libel. 

This suit is a proceeding in rem to enforce a claim against the 
steamer Guiding Star for the sum of $17,351.94, the value of 238 
baies of cotton which were burned at a landing on the Mississippi 
river, near Rosedale, in the state of Mississippi, in the early morning 
and during the day of January 26, 1890. This cotton was covered 
by two bills of lading, alleged to be the bills of lading of the Guid- 
ing Star, and dated January 15, 1890, and January.22, 1890, at Rose- 
dale, Miss. The bill of lading dated January 15, 1890, is for 100 
baie» of cotton, and the other, dated January 22, 1890, is for 138 
baies of cotton. Thèse bills are on the forms used by a steamboat 
line called the Southem Transportation Line, and the Cincinnati, 
Hamilton & Dayton RaUroad Company and its Connecting railroad 
lines, and are signed by James Burke, agent. Thèse forms provide 
for the delivery of the freight received by a steamer at Cincinnati, 
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OMo, and then by the railroad companîes to îts destination. Thèse 
bills of lading did not recite tlie receipt of the cotton on the Gruid- 
ing Star, or any named steamboat, but in the one dated January 22, 
1890, it was left blank, and in that dated January 15, 1890, it was 
filled "Sou. Trans. Oo." The flrst part reads thus, viz.: 

"Shipped in apparent good order and condition by W. P. McBath & Co. on 
ftccount and risk of wliom it may concern, on board the good steamboat 
called , or any otlier boat in tbe employ of same Une, tlie followlng pack- 
ages or articles, marked and numbered, which are to be dellvered, without 
delay, In like order, at the port of Cincinnati, Ohio; unavoidable dangers of 
the river, collision, explosion, and fire excepted," etc. 

The bill of lading dated January 15th is of like ténor, except, in- 
stead of a blank for name of steamboat, "Sou. Trans. Co." is used. 

The bUl of lading dated January 15, 1890, was indorsed by W. 
P. McBath & Co. and attached to a sight draft of same date drawn 
by them on H. P. Bennitt, Norwich, Conn., for $7,020.61; and the 
other bill of lading was indorsed and attached to a sight draft dated 
January 24, 1890, on the same party, for $10,092.48. Both drafts, 
with the bills of ladrng attached, were received by the bank of Eose- 
dale. Miss., and were afterwards accepted and paid by Bennitt, ap- 
pellant's testator. 

H. F. Bennitt, in the original libel, claimed this cOtton to hâve 
been bought on his order, and for his account, and that it was at 
the time of its delivery to the steamboat and its nondelivery his 
property, and claimed a maritime lien on the Guiding Star for 
the full value of the cotton covered by bills of lading, for its nonde- 
livery. He alleged thèse bills of lading were signed, issued, and de- 
livered by the duly-authorized agent of the Guiding Star and its 
owner, associated together in the business of trausportation, under 
the name of the Southern Transportation Company. 

The answer put in issue the material allégations of the libel, and, 
in addition, alleged this cotton was at or prior to January 25, 1890, 
taken to the steamboat landing by W. P. McBath & Co., and there 
delivered to the owner of the landing, with a view of shipment on 
some steamboat, and while lying at said landing, and in the custody 
of the owners or agents of McBath & Co., the cotton was totally 
destroyed by fire. The claimant also alleged that, if said bills of 
lading should be held to be the bills of lading of the Guiding Star, 
the provisions of thèse bills exempted the boat f rom liability for loss 
by fire. 

Subsequently, the libelant filed an amended libel, in which he 
pleaded an act of the state of Mississippi entitled "An act to deâne 
the liabUity of persons and corporations issuing bills of lading and 
warehouse receipts," the flrst section of which is as follows: 

"That every blE of lading or Instrument in the nature or stead thereof, 
acknowledging the receipt of cotton or other things, shall be concluslve évi- 
dence in the hands of every bona flde holder, whether by assignment, pledge 
or otherwise, as against the person or corporation issuing the same, that the 
cotton or other things hâve been actually received for transjlortation." 

The libelant alleged he was the bona flde holder of said bills of 
lading, and that said contracta were entered into in the state of 
Mississippi, and with référence to the laws of said state. He also 
alleged carelessness and négligence on the part of the boat and her 
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ofScèrâ, in lëàvihg thiscottori at the landing, uncoTered, unguarded, 
and unprotected, and that they had niade no provision or security 
against fire, and had no means at hand to extinguish the lire, and 
that in conséquence of which the cotton was lost 

The claimant answered this amended libel, àhd substantially made 
same défenses as in original answer, but did not notice the allégation 
as to négligence In not protecting cotton at the landing. 

There aVé séteral errors assigned, but the matetial questions are 
whether or not thèse bills of lading are the Guiding Star's, and 
created a maritime lien on that boat, and, if so, whether, under the 
évidence, the boat is exempt, under thç provision of the bills of 
lading, for thisloss by fire. 

It appears from the testimony that James Burke was in 1890, 
and for some years previous, th^ gênerai freight agent of the Cin- 
cinnati, Hamilton & Dayton Eailroad, and its Connecting railroad' 
lines, and had jurisdiction of a large extent of country, and that 
he was paid by said company for acting as freight agent. The au- 
thority which he had to açt as agent of the Southern Transporta- 
tion Une in 1890 was in writing, and is as foUows, omitting head- 
ings: 

^'Cincinnati, Ohio, Sept. 15th, 1889. 
"Jas. Burke, Bsqr., Greenville, Miss.— Dear Sir: You are hereby autliorlzed 
to sign the joint bills of lading in use between the Southern Transportation 
line and the C, H. & D., and to represent our boats as agents for such busi- 
ness. 

"Yours, truly, O. P. Shinkle, Master Str. G-olden Rule. 

"Lem Kotes, Str. Mary Houston. 

"J. D. Hegler, for Str. Guiding Star. 

"S. C. Mclntyre, for Str. Sherlock. 

"J, S. Carter, Str. U. P. Schenck. 

At this time, and subsequently, thèse steamboats ran regularly 
from Cincinnati to New Orléans, La., and from New Orléans to Cin- 
cinnati. Thèse boats had an agreement by which rates were main- 
tained, and regular days of sailing from Cincinnati and New 
Orléans were fixed; but each boat kept its own earnings, and paid 
its own expenses, and there was no interest in or connection with 
the earnings or expenses of one boat with that of any other boat 
of the line. The Southern Transportation Line was neither a cor- 
poration nor partnership, nor, indeed, an association of boats, except 
for the purpose indicated herein. It was however, the custom of the 
boats of this line, in making their respective trips, for the flrst one 
that came along to stop at intermediate ports or landings where 
freight was deposited for shipment, to take such freight, provided 
that boat was not already fully loaded; and it is proven that the 
Guiding Star was the ârst beat of this line expected at this landing, 
and did actually pass after the cotton described in the bills had 
been removed to the landing. This removal was on the 25th of 
January, and the Guiding Star passed up the night of the 27th of 
January. 

Neither of thèse bills of lading was signed by James Burke, per- 
sonally, but the one dated January 15th was signed "James Burke,. 
Agent," by F. L. McGowan, his clerk, and the other with Burke's 
namè, by Davis, who was the cashier of the bank of Kosedale, and 
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-owner of the cotton yard where this cotton was stored. The right 
to sign thèse bills is claimed by verbal aiithority from Burke, but 
this is denied, as to Davis, by him. If we assume that BuFke was 
the gênerai agent of the Guiding Star in this matter, and could 
ddegate the authority to thèse parties, and did so, the question 
arises as to the effect of the Mississippi statute. 

The suprême court of that state has constnied that act as not 
being merely a ruie of évidence, but designed to change the char- 
acter and légal efEect of the contrâct, as evidenced by a bill of lad- 
ing, or other instrument in the nature or stead thereof, Hazard v. 
-Eailroad Cîo., 67 Miss. 32, 7 South. 280. There is some différence in 
the définition of a "biU of lading," as given by différent anthorities. 
The définition given by Justice Cliflford in the case of The Dela- 
ware, 14 Wall. 579, is: 

"A wrltten acknowledgment, signed by the master, that he hâs received 
the goods therein described from the shipper, to be transported, on the terms 
therein expressed, to the described place of destination, a;nd there to be de- 
livered to the consignée or parties therein designated." 

The Word "master," in this définition, wUl, of course, stand for 
any one authorized to bind the vessel or carrier. Ail of the défi- 
nitions include and require an acknowledgment of the receipt of 
the goods or other article as part of the writing known as a "bill 
of lading." This is clearly required by the Mississippi act, else it can 
hâve no effect. It is the acknowledgment of the receipt of cotton 
or things which is made by this act conclusive évidence when the 
bill of lading, or other instrument of the nature or in the stead 
thereof, is in the hands of a bona flde holder. Neither of thèse 
bills of lading or instruments in writing acknowledges the receipt 
of this cotton by the Guiding Star. 

A bill of lading in the usual form is a receipt for the goods or 
things shipped, and an agreement to carry and deliver the same as 
stipulated; and in the absence of any statute the receipt is merely 
prima facie évidence of the delivery of the goods, and may be modi- 
fied and contradicted by paroi évidence. But this statute, when it 
applies, was intended to change this, and make the acknowledg- 
ment of the receipt of the goods by the carrier to be conclusive évi- 
dence, if the bill of lading be in the hands of a bona fide holder. 
Whatever may be the right of a shipper or carrier, independently 
of a statute, to supply an omission in a bill of lading by paroi évi- 
dence, or to change or contradict that part of the bill of lading 
which is a receipt for goods to be carried, that cannot be done when 
this statute is applied. The written acknowledgment must re- 
main as it is written, and if there is no written acknowledgment of 
the receipt of the cotton or other things, then there is no acknowl- 
edgment to be made conclusive évidence nnder the statute. 

There is no substantial différence in this respect between this 
act and the English act (18 & 19 Vict.). That act déclares : 

"Eveiy bill of lading In the hands of a consignée or endorsee for valuable 
considération representing goods to hâve been shipped on board a vessel shall 
be conclusive évidence of such shipment as against the master or other per- 

-son signing same." 
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The act Qlearly contemplâtes the représentation wMcli is to be 
eonclusive eTidence is in writing, and a part of the bill of lading. 
The attention of the court is caîled by the learned counsel to the 
différence in the language of thèse acts, as to the persons against 
"whom tbis représentation or acknowledgnient shall be conclusive 
évidence. The English act déclares it "shall be conclusive * * ♦ 
against the master or other person signing same;" and the Missis- 
sippi statute déclares it "shall be conclusive évidence • ♦ • 
against the person or corporation issuing same." It may be the lat- 
ter act is somewhat broader in its terms than the English act; but 
this différence, if there be one, does not affect the présent inquiry, 
— of whether or not the représentation or acknowledgment must 
be in writing, and a part of ttie bill of lading. 

If we are correct in our construction of this part of the Missis- 
sippi act, that act cannot affect the rights of the parties under the 
bill of lading dated January 22, 1890, as there is no acknowledg- 
ment of the receipt of any cotton, or its shipment on any named 
beat. 

The next inquiry is whether and how the Mississippi act affect» 
thé rights of thèse litigants in regard to the cotton described in 
the bill of lading of January 15, 1890. 

As we construe this act, it permits testimony to explain the 
words "Sou. Trans. Co." in this bill of lading, and also to show 
whose agent Burke was in this transaction, and his authority. 
It is unnecessary to décide whether "the person or corporation 
issuing the same," in the Mississippi act, includes persons and 
corporations who may indorse and deliver a bill of lading subséquent 
to its original signing and delivery, "Issuing," in this act, cer- 
tainly means the person or corporation who signed the bill of 
lading, and first delivered it as a contract In Jessel v. Bath, 
L. E, 2 Exch. 267, the court construed the English statute with 
strictness, and seemed to make the représentations of a bill of 
lading conclusive évidence only against the persan actually signing 
it. But in Brown v. Coal Co., L. R. 10 O. P. 568, one of the 
judges indicated an opinion that the statute was not conflned to 
the person who actually signed a bill of lading, but would raclude 
a signing by an authorized agent. There can be no doubt that 
"Sou. Trans. Co." was an abbreviation of, and intended to be, 
"Southern Transportation Co." 

Assuming this bill of lading is thus read, we must make inquiry 
as to the authority of Burke, and this nécessitâtes a construction 
of the writing of September 15, 1889. That paper authorized 
Burke, as far aS the signers could give the authority, to sign joint 
bîlls of lading then in use between the Southern Transportation 
line and the Cincinnati, Hamilton & Dayton road, and to represent 
the boats of the line as agent for such business. There is no 
évidence as to the form of the bUls of lading then used, but we 
may présume the forms used in thèse bills of lading were the 
same as the form in September, 1889. This authority, read by 
the light of this form, must mean either that Burke was given 
authority to sign thèse joint bills of lading, and bind ail of the 
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five boats of the line jointly, or that he was given authority to 
bind each. boat of the fine separately, as he might indicate in the 
bill of lading. Either construction of Burke's authority precludes 
libelant recovering under the claim of a maritime lien, 

If the authority be to bind ail of the boats of the line, and thus 
create a maritime lien against them ail for each shipment, without 
regard to whether one or another boat carried the freight, then 
there was no power in the masters, or masters and part owners, 
of thèse boats to grant such authority to an agent. 

If, on the other hand, Burke was given authority to bind thèse 
boata separately by a bill of lading, and an acknowledgment under 
the Mississippi statute, he has not doue this in the biU of lading 
of January 15th. There is no évidence that, when this bill of 
lading was delivered to McBath & Co., "Sou. Trans. Ce." was in- 
tended to designate the Guiding Star as the boat to receive this 
cotton, or that it had been Burke's previous habit or custom to 
thus designate the Guiding Star, nor is there any évidence to 
prove that there was any agreement with McBath & Co. to ship 
this cotton on the Guiding Star when the bill of lading was de- 
livered to them, or indeed at any other time. The testimony 
touching this point is that it was the custom for the flrst passing 
boat of this line, if not fuUy loaded, to stop and take freight at 
intermediate ports and landings, and the Guiding Star was the 
first boat of this line to pass this landing after the cotton was 
removed to the landing under a guaranty given by T. F. Davis, 
cashier of the Bank of Eosedale. That guaranty is in thèse words: 

"Rosedale, Miss., Jan. 22, 1890. 

"We guaranty to deliver to the C, H. & D. R. R., or thelr agents, on bank 

of the Mississippi river, at People's landing, Rosedale, three hundred and 

nine baies cotton (309) within seven days, or retum Bs of Ls for same. Cotton 

marked as follows: O. L. D., 100; M. C. B., 21; H. O. X., 50; B. A. T. H., 138. 

"T. F. Davis, C." 

This cotton was delivered at the landing on the 25th of Janu- 
ary, and was burned that night, and on the night of the 27th 
of January the Guiding Star pa«sed up without stopping. It will 
be observed this delivery was to be to the Cincinnati, Hamilton 
& Dayton Railroad, or their agents, and was to be within seven 
days, or the bUls of lading were to be returned. It happened 
this cotton was taken to the landing on the 25th of January; but 
if taken to the landing on the 28th or 29th of January, which 
would hâve been within the specifled time, the Guiding Star would 
not hâve been the next boat of this line to arrive at this landing, 
and could not, of course, hâve taken this cotton on the night of 
the 27th of January. The guaranty was handed McGowan, and 
was taken by him, by the direction of Burke, from Davis, cashier 
of the Bank of Rosedale, who, from the face of the guaranty, had 
the bills of lading covering the cotton. If, therefore, the agree- 
ment or understanding was to ship this cotton on the Guiding 
Star, it is strange the guaranty was to deliver the cotton to the 
Cincinnati, Hamilton & Dayton Railroad Company, or its agents, 
and that seven days' time was given Davis within which to deliver 
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the, cotton at landing. We coûclude, as ttiere is no évidence 
tliat "Son. Trans. Go.,"' in this bill, was intended to designate 
the Guifling Star,, or that it was so understood by eitlier party, 
the acknowledgment of the reeeipt of this ÎOO baies of cotton in 
the bil of lading of Janiïary 15, 1890, is not conclusive évidence, 
under the statute, against the Guiding Star. If, however, the 
statnte be applied against the shipper, this bill of lading is con- 
clusive évidence in lavor of the Guiding Star. 

If the Mississippi statute be cohsidered as not controUing the 
rightâ of the parties under thèse blUs of la:ding, the inquiry 
arises, what is the liâbility of the Guiding Star under the gênerai 
commei»cial and admiralty law? 

Under thèse laws, paroi évidence is allowed to explain, modify, 
and cohtradict the reeeipt part of a bill of lading. The letter 
of September 15, 1889, gave James Burke, as agent, authority 
to sigQ the bills of lading for the Cincinnati, Hamilton & Dayton 
Railroad and.the boats of the Sùuthern Transportation Line, and, 
as to a named beat and this railroad company, a joint bill of 
lading. Burke was already the général freight agent of the Cin. 
cinnati, Hamilton & Dayton EailrOad Company; and this letter, 
we think, gave him autîority to sign such bills of lading in the 
absence of the master or other ofScer of any of thèse boats, 
whose usual business it was to sign and deliver bills of lading. 
This authority thus givën was limited by the authority which 
the master — and, in this instance, the master and part owner of 
the Guiding Star — could himself hâve exercised in the premises. 
It did not, however, give Burke authority to bind thèse boats 
jointly for cotton received for and shipped by one of them, nor 
to issue a gênerai bill of lading for this transportation line, and thus 
make it thè bill of lading for ail of thèse boats. The cotton 
described in bUl of lading dated January 15, 1890, was in the cotton 
yard of P. H. Davis when that bill was delivered to McBath & 
Co.'s agent, Smith. This bill does not, on its face, connect the 
Guiding Star with this cotton, more than it does any other of 
the four boats of this line. It is not proven that the Guiding 
Star was expected to be the next boat passing this landing, going 
north, after the date of the bUl of lading. On the contrary, the 
presumption is, from the time intervening between the 15th and 
27th of January, that the Guiding Star was not the next boat 
to arrive, or that did arrive, at that landing. There is no évi- 
dence that Mr. Burke or McGîoWan, who signed this bill of lading, 
agreed with McBath & Co., or any one representing that flrm, 
that this 100 baies of cotton should be shipped on the Guiding 
Star. That is, we think, equally true of the cotton described in 
the bill of lading dated Jahuaiy 22, 1890. We do not find that 
any witness testifies that Burke, McGowan, or any one repre- 
senting Burke, ever agreed with McBath & Co., or any one repre- 
senting that flrm, that the cotton described in the bill of ladiug 
dated January 22d should be shipped on the Guiding Star. 

When the guaranty dated January 22, 1890, was received by 
McGowan, he testifies he delivered the cotton-yard receipts to 
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Davis, and accepted the guaranty of the Bank of Rosedale for ail 
the cotton mentioned in it. This is DaAds' évidence touching tlie 
agreement as to the delivery at the landing by Mm, viz.: 

"Int. 2. Mr. Davis, you testifled In a former déposition as to a guaranty 
given by you, as casliier, tliat the cotton would be delivered on the bank of 
the Mississippi river, at People's landing, to the C, H. & D. R. E., or thelr 
agents.! Who was the agent to whom it was to be delivered? A. Well, I 
delivered it to them myself, as agent for theni. They wanted Mr. McGowan, I 
think It was, I gave that guaranty to. McGowan wanted me, at flrst, to 
deliver the cotton to the boat. I told him I could not do anything llke that, 
because the boat might not be hère for three or four days, but that I would 
guaranty it delivered on the landing, where, of course, the landing keepei- 
would be expected to take charge of it; he could Write in the guaranty the 
0., H. & H., or rather, C, H. & D., which would include me. He said that 
would be ail right, as ail they wanted was to be certain that it would be 
delivered where their boats could handle it,— take it." 

There is no other testimony tending to prove Mr. Davis was 
constituted the agent of Burke to receive this cotton at the land- 
ing, although both Burke's and McGowan's dépositions were twice 
taken. The testimony of Davis himself and others clearly proves 
that he was not at the landing when this cotton was received 
there, nor had he a représentative there, but that it was re- 
ceived, if by any one, by the agents of McBath & Co., — the landing 
keepers. This statement of Davis proves no boat had been desig- 
nated to take this cotton on January 22d, when the bill of lading 
was delivered and the guaranty given by Davis. 

There is no évidence proving an intention to ship any of this 
cotton on the Guiding Star prior to its removal from the cotton 
yard of Davis, on January 25, 1890. At this time both bills of 
lading had been attached to sight drafts on Bennitt, and been 
sent forward for acceptance and payment. As the receipt and 
possession of this cotton at the landing are important, we quote 
upon this point the testimony of W. W. Smith and T. J. Ashby, 
both in the employ of McBath & Co., and ail other witnesses who 
know anything about the matter: 

"My name Is W. W. Smith. 30 years of âge. Besident Greenville, Miss. 
Occupation, cotton buyer. Employed by W. P. McBath & Co. in Januarj', 
1890. Int. 1. On the 25th day of January, 1890, did you bave charge of 238 
baies of cotton marked 'B. A. F. H.' and 'O. L. D.,' consigned to H. F. Ben- 
nitt, K. J., by W. P. McBath & Co.? A. I dld. Int. 2. Where was the cotton on 
that day, and what was done with it? A. The cotton was in Davis & Co.'s 
cotton yard, in Eosedale,and transferred to People's landing, on the bank of 
Mississippi river. * * * int. 4. Did you leave the cotton in charge of any 
one? A. I suppose it was in charge of the landing keeper. Int. 5. Who was 
the landing keeper? A. B. Carnes. Int. C. Was he pald for the storage of 
the cotton? A. Yes; I paid him for the landing cliarges, etc. Int. 7. Was 
the steamboat Guiding Star there at the time? A. No, sir. Int. 8. Was the 
cotton merely left with tlie landing keeper as a warehouseuian, whose charges 
you were to pay? A. When the cotton was deposited there, it was the un- 
derstanding that I was to pay E. Cames the charges on it. Int. 9. Did other 
steamlwats besides the Guiding Star use this landing? A. Owing to the high 
water, it was then used for the landing for Rosedale. Int. 10. Was the cot- 
ton delivered to the steamboat Guiding Star? A. The cotton was delivered 
on the banks of the Mississippi river, as per contract, for shipment on the 
Guiding Star." 
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J. W. Ousler proves that lie and E. Carnes were at the time 
in partnersMp in this landing, and that McBath & Co. paid the 
storage for this 238 baies of cotton. 

Mr. Davis was asked on cross-examination by appellant's conn- 
sel: 

"Int 1. Dld Mr. Burke Instnict you to hâve the cotton delivered to any 
one In particular, on the landing, before issuing bills of ladlng, or merely 
to hâve it deposlted there? A. He told me to issue bills of ladlng as soon 
as the cotton was hauled to the landing. Int. 2. Did Burke tell yon by whlch 
steamer or Une of steamers this cotton was to be shlppedî A. He merely 
stated 'hls Une,' of whlch I do not know the name, or those of the Individual 
boats." 

T. J. Ashby stated he was in the employ of W. P. McBath 
& Co. in January, 1890, and was asked: 

"Int. 3. What was done wlth this cotton? A. This cotton was transferred 
to the People's landing from Rosedale. Int. 4. Where were you when it was 
belng transferred? A. I was at the landing receiving the cotton. Int. 5. 
What became of this cotton afterwards? A. It was burnt between 2 and 3 
o'clock In the morning of the 2eth. • * • Int. 10. Was the cotton simply 
placed on the ground? A. Yes, sir. Int. 11. Did you put it In charge of 
any oné? A. No, sir; merely put in good shape, and supposed it was under 
bill of lading. ♦ • * X-Int. 2. Did you exercise any control over it after 
placing it there? A. No; I went back to town, and had nothing more to do 
wlth It" 

Although the dépositions of Davis, McGrowan, McBath, and Burke 
were taken, and some of them twice, none of them state any agrée- 
ment to ship this cotton on the Guiding Star. The nearest to 
évidence of such an agreement is the statement of W. W. Smith, 
quoted above. McBath proves that he did not personally receive 
either of thèse bills of lading, but they were received by Smith; 
and we think his statement that this cotton was delivered on 
the banks of the Mississippi river, "as per contract for shipment 
on the Guiding Star," has, and can only hâve, référence to the 
bills of lading. There is no testimony of any other contract, or 
any évidence tending to prove any other. 

When this cotton was removed from the cotton yard to the 
landing, neither Burke, nor any agent of his, was présent, and there 
is no évidence that he, or any agent of his, knew of the removal 
untU ^the next day, when they heard of the flre. 

We conclude from the entire évidence that thèse bills of lading 
were not, in fact or law, delivered as the bills of lading of the 
Guiding Star, nor subsequently made so, and, further, that Burke, 
as agent, could not, under the existing facts, hâve legally given 
bills of lading to McBath & Co., so as to create a maritime lien 
on the Guiding Star for this cotton. See The Freeman v. Buck- 
ingham, 18 How. 182; PoUard v. Vinton, 105 U. S. 7; Eailway Co. 
V. Knight, 122 U, S. 87, 7 Sup. Ct. 1132; Friedlander v. Eailway 
Co., 130 U. S. 423, 9 Sup. Ct. 570; Grant v. Norway, 10 C. B. 
665. 

This view renders it unnecessary for the court to consider the 
other questions presented and argued. 

The judgment of the district court is aflSrmed. 
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MATTOON et al. v. REYNOLDS. 

(Circuit Court, D. Connecticut June 26, 1894.) 

REMOTAii OP Caubes— Time of Application — Amendment Stating New Cause 
OF Action. 

A suit between citizens of différent states may be removed In due sea- 
son after an amendraent stating a new and différent cause of action, in 
wliicti the original suit Is merged, although the time wlthin whlch It might 
originally hâve been removed bas explred. 

This was a suit hj G. B. Mattoon and others against H. P. Reynolds, 
brought in a court of the state of Connecticut, and removed there- 
from by défendant. PlaintifEs moved to remand. 

Wooster, WOliams & Gagen and Webster & O'Neille, for plaintiffs. 
Doolittle & Bennett, for défendant. 

TOWNSEND, District Judge. This controversy is between citi- 
zens of différent states. The original complaint, in the state court, 
aUeged that certain notes were given without considération, and 
asked for an injunction restraining the défendant from negotiating 
said notes. After the time had expired within which the cause 
might originally hâve been removed, the plaintiffs flled a new count, 
alleging fraud, and asking for équitable relief, or for a judgment for 
$3,000 damages. In due season thereafter, the défendant removed 
the cause to this court. 

The single question presented is whether, by the flling of the sub- 
stituted complaint, the défendant acquired a right of removaL The 
détermination of this question dépends: upon whether the amended 
complaint states a new and différent cause of action, and one in 
which the original suit is merged. Tarde v. Railroad Co., 57 Fed. 913 ; 
Huskins v. Railroad Co., 37 Fed. 504; Evans v. Dillingham, 43 Fed. 
177; State of Texas v. Day Land & Cattle Co., 49 Fed. 593, 596. It 
is clear that in this case the second count présents a distinct cause 
of action, — fraud, calling for a distinct remedy at law ; money, dam- 
ages. The allégations contained in the first count and the relief 
therein prayed for are incorporated in the second count. 

The motion to remand is denied. 



STATE OF MISSOURI ex rel. PUBLIC SCHOOL FUND OF NEW MAD- 
RID COUNTY et al. v. LUCE et al. 

(Circuit Court, E. D. Missouri, E. D. Februâry 24, 1894.) 

1. ScHOOL Districts — Officbbs— Authorit? to Sue— Ratification. 

Uuder Rev. St. Mo. §§ 8040-5042, maldng it the duty of the state board 
of éducation, when it shall be ascertained that the objects of the grant 
of school lands hâve been violated, to instlttite suits in the name of the 
state to prevent such violations, and authorlzing the board to employ an 
attomey to prosecute such suits, an attorney appointed by the board can- 
not maintain a suit for such purpose wlthout the dh-ection of the board, 
based on its ascertaining the existence of the facts authorizing the institu- 
tion of suit; and failure of the board to disaiBrm the bringing of a suit by 
the attomey does not amount to a ratification. 
v.62F.no.6— 27 
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2. Saue. 

In Buch a suit, brbtiislït lia ihe naine ©fthe staté ■without authority of 
the board, tn ^hlch the county also joins as complainant, after a com- 
promise betWeen thè cotiiity ànd the deïefeants, foùnded on a valuable 
c(>it8i,deration, and a dlsmissal thereuipon of the suit on the part of the 
cbtin't?', no subséquent ratification by the board could operate against the 
defend^^tpto snstaln the suit 

TIùs :\fâfl a suil: in thé names of the state of Missouri, on the 
relation of the public schooL fund of New Madrid county^ and of 
that county, against Elmira C. Luce and others, to cancel certain 
contràctsbètween the county and défendants relating to school 
lands, and tb set aside dertain conVeyances of siich lands. The 
suit was brought ih à court of the state, and removed to the 
United Stages circuit court. ' Subsequently the county and défend- 
ants entered into a compromise, and the suit was dismissed on the 
part of the cpunty. Thereupon défendants moved to dismiss. 

Phillips 4^ Walker and Jr. E. McKeighan, for complainants. 
ClàrenceBrown, K. B. Oliver, ah^ Geo. D. Reynolds, for de- 
fendants. 



PHILIPS, District Judge; There can be no question of the 
right of New Madrid county to hâve this suit discontinued, in so 
far as it is concemed. The action in its name was instituted 
upon its order, and it had the right to withdraw from the litiga- 
tion at will, especially so, the défendants consenting. This must 
be conceded, for, as the action stands, the county is exposed to 
the liabUity for costs and counsel fées. 

The only debatable question is as to the authority of Henry 
N. Phillips and his associâtes to prosecute this action in the name 
of the state, to the use of the public school fund of the said 
county. With the county ont of tbe case, to give the complain- 
ants a légal footing in court, it must be held that the remaining 
complainant can alone proceed with this action. The original bill 
was manifestly not framed on this theory. The institution of 
suit, folio wing dosely after the order of the county court, together 
with the framework of the bill, quite clearly indicate that the 
pleader regarded it rather as an action to the use and beneflt of 
the county. The extrinsic évidence, as well as the face of the 
original bill, shows that the introduction of the "state ex rel." into 
thé caption was after completion of the draft of the bUl; and 
the bill contains no averment of the authorization thereto by the 
state board of éducation. The bill or suit sought to hâve certain 
contracts between the county and défendants declared invalid, for 
want of considération and. authority on the part of the county 
to make such contracts. Certainly such action WôuM require the 
présence thereinof the parties to the con tract sought to be vacated. 
Thè bill furthermore proceéded upon the theory that the title in 
fee to the lands in question was of right in the county, and it 
sought to hâve certain, cônveyances thereof, made by the county, 
annulled and set aside as casting a cloud on the county's title. 
And, as further proof that the action was framed upon the theory 
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that the county was'tlie real pàrty iû îùterest,' tlie pétition côn- 
tains a count in ejectment beginning thus: 'Tlaintifl [not plain- 
tiffs] States that on the 3d day of May, 1887, it was lawfuUy enti- 
tled to the possession of the land." In this form the case was 
removed from the state court to this court. As the double action 
could not be proceeded with in this jurisdiction, the complainants 
filed hère what is termed "a reformed Mil," omitting the count in 
ejectment, aftd recasting the form of the averments, giving more 
côlor to a proceeding in the name of the state, and distinctly 
averring that the action was authorized by the state board of 
éducation, as provided in sections 8040 to 8042 of the Eevised Stat- 
utes of the state of Missouri. 

I décline to express any opinion as to whether the state board 
of éducation can proceed in this case to complète the objecta of 
this suit without the présence of the county, or whether it is 
legally permissible to so refonn the bill, after removal from the 
state court, as is attempted in this cause. It is compétent for 
the défendants to challenge the authority of the àttorneys to pros- 
ecute this case in the name of the party or parties thereto, and, 
if such àttorneys hâve instituted this suit on behalf of the state 
without authority therefor from the imputed client, the court 
will dismiss the case. Keith v. Wilson, 6 Mo. 435; Weelcs, Attys. 
at Law, §§ 200-214; Turner t. Caruthers, 17 Cal. 433; McKiernan 
V. Patrick, 4 How. (IMiss.) 333. 

Section 8039, Eev, St. Mo., vests the supervision of instruction 
in the public schools in a board of éducation, composed of cer- 
tain state oflBcers, with power of gênerai supervision over the en- 
tire educational interests of the state; "to direct the investment 
of ail moneys received by the state to be applied to the capital 
of any fund for educational purposes; to see that ail funds are 
applied to such branch of the educational interest of the state as 
by grarit, gift, devise or law, they were originally inteuded." 
Then foUow sections 8040 and 8041. WhUe having for their 
gênerai ôbject the Same purpose — the protection and conservation 
of the property interests of the public schools — they yet pertain 
to separate matters. Section 8040 has spécial référence to the 
lands set apart for school purposes, and makes it the duty of 
the board of éducation to look after the , violations of the ob- 
jects of the grant of swamp and other school lands, the perver- 
sion of any funds arising therefrom, and the misuse of such lands 
and money contrary to the objects of the gfant. And it makes 
it the duty of the board of éducation to institute suits in the name 
of the state, in behâlf of the public schools of the county in which 
such lands lie, to prevent such violations, perversions, and misuse. 
Section 8041 pertains solely to the duty of the board — 

"To ascerlaln from ail the countles of the state what disposition has been made 
of the state school fund drawn by the counties from the state yearly, how 
much thereof has been transferred to the school townships; and when any 
such fund. or any part thereof, has been diverted from Its lawful use, It shall 
be their duty in likè manner as in the last section provided, to institute suit 
for and collect the same, and return it to its legitimatè channel." 
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^en f(dlow8 section 80;42, which îs the only section of the stat- 
qte f rôTMing for the emplo3nQieiit of an attorney by the board 
of éducation, as follows: 

"The stâté %6aid of éducation shall hâve power to employ a compétent at- 
torney in ea«h congressional district, to prosecute the suits mentioned in the 
preçeâlng;BeetSon, and who, for such services, shall be allowed the following 
per cent, as fées," 

This «eetion, after ppoviding for certain per cents on ail moneys 
recovefed by such attorney, protides that: 

"Wherë laiifls are rècovered by sul ^ instltuted by such attorneys, they shall 
be allowed such sums for their services as may be deemed reasonable by the 
county court of the county in v?hich the lands rècovered are situated, to be 
paid QutiOf the county tr^i^ury;; but If sàid county court shall neglect or re- 
fuse to !^16w rçasonable compensation for the services of said attorneys in 
prosecùtiii^ stiitis for the recovery of lands as above set forth, then such at- 
torneys niày bring suit m the circuit court of the proper county, against the 
coun^ ttfe Court of which so refuses or neglects to allow compensation, and 
the amount thus rècovered shall stand as a jiidgment against tiie county in 
which said lands are located upon which suit was brought" 

Section 8040 only anthorized the institution of such suits "when 
in anyiicaëe it shall be ascertàined that the objects of the grant 
hâve beéa violated," etc.; mèaning, of course, when so ascertàined 
by the boajfd of éducation. This becomes still more apparent f rom 
the following clause in èaid section 8042: 

"And It shall be the further ûuty of said attorneys to examine the record 
and papers relating to schooï landâ and funds In the countles of the district 
for which they are appointed, and report the condition of the same to the 
State boai^d of éducation." 

This Ib ohe of the means by which the state board is to ascer- 
tain the çsdstence of the jurisdictional facts which au thorize them 
to direct the institution of suits. The législature intrusted this 
matter to the wise discrétion of the board of éducation, composed 
of the governor, secretary of state, attorney gênerai, and superin- 
tendent of "éducation, They could not delegate this trust to any 
one else. City of St. Louis v. Clemens, 43 Mo. 395; City of Kan- 
sas V. Flanagan, 69 Mo. 22. They could not, without flrst as- 
certaining'to their satisfaction the existence of the facts which 
would aiithorize the insi^itution of suits, empowèr the attorney, 
ad libituîitt, to èmbark the state in such litigatipn, with its liabil- 
ity for c6sts, and impôsing upon the counties the liability for fées. 

The attorney, H. N. Phillips, presented àt the hearing of this 
motion a resolution of the board of éducation, adopted in 1885, 
appointing him such attorney, and unqualifledly authorizing him 
to institute suits at his discrétion. That such authorization was 
without. warrant of law is beyond question. But no action was 
taken in this case by said attoméy under said attempted authority. 
The board at a later date, in 1889, adopted another resolution, 
authorizing said attorney to investigate matters within the pur- 
view of thé statute within said district, and wliich said resolution 
confonned;to the provisions of sections 8040 and 8042, requiring 
him to report to the board his discoveries respecting such landa 
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and funda. And, as CTidence of the construction placed by said 
attorney upon his power of attorney, the minutes kept by said 
board sbow that he afterwards made reports thereto touching lands 
in other counties, and tbat he had made claim for compensation 
for his per diems therefor. 

Thus matters stood until the 2d day of December, 1893, when 
the défendants interposed the motion in this case to dismiss this 
action upon the grounds that the county court had compromised 
and adjusted this controversy with the défendants, and ordered 
the dismissal of this suit on its part (which the évidence shows it 
had so ordered), and for the further reason that the suit was prose- 
cuted by the said Phillips and his associâtes, in the name of the 
state, without the authorization of the board or the state. And on 
the 18th day of December, 1893, the attorney gênerai of the state 
interposed by motion, as attorney gênerai of the state, and ex officio 
member of the state board of éducation, and as amicus curiae, asking 
to strike out the name of the board of éducation to said action, for 
the reason that the board had not authorized the same. Pending 
this motion, said Phillips made application to the said board of 
éducation for direct authority to proceed in its name in this behalf, 
the resuit of which was that he obtained from the board a resolu- 
tion simply requesting the attorney gênerai to withdraw so much 
of his said motion as asked to strike the said board of éducation 
from said bill. In and of itself, looldng to the language of the 
resolution, this amounts to nothing. lî the board in fact desired 
to ratify the unauthorized action of the attorney, and to authorize 
the prosecution of this suit, why did it not say so directly in plain 
terms, when that was the very authority the attorney was seek- 
ing? There can be but one reasonable conclusion from this equivo- 
cal action of the board, and that is, it was unwUling to affirmatively 
assume the responsibility of the suit, but was willing simply to 
remain passive. This does not meet the requirements of the stat- 
ute which empowers the board to authorize suits to be brought. 
It can do so only after it has ascertained the facts enumerated in 
section 8040, which ascertainment is a condition précèdent to its 
right to take affirmative action, and it should be made, in this 
controversy, to afflrmatively appear, by his claiming authority from 
the board, that the board had to its satisfaction ascertained the 
facts to exist alleged in this bill, or that it had at least directed 
suit to be brought, from which an inference might arise that it 
had made the précèdent ascertainment. 

In this view of the clear intent and spirit of the statute, I cannot 
accède to the suggestion of one of the learned counsel for com- 
plainants that the mère faUure of the board to afiSrmatively dis- 
afifirm the action of the attorney amounts in law to a ratification. 
This board is a créature of the statute. As such it possesses only 
such powers as the statute expressly confers upon it, or such as 
are implied, to enable it to carry out its declared functions. Being 
the mère instrumentality of the state to carry out and effectuate 
the public policy of the state, it is not compétent for it to create 
estoppels and ratifications, like an individual sui juris, merely by 
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tts noûactioil îaar^fBïkwfcer on in Wenna." The lâng^iage of Jtldge 
Denio, in PeteEsonfi^f^'May'tir, etc., 17 N. Y. 449, may be aptly appUed 
in this connection: 

"Wliere a Btatuté * * * Ms preseribed certain formalltles as conditions 
to the performance of any description of corporate business, tlie proper func- 
tlonaries mustact, and tUe deslgnated forms must be obserTed, and generally 
pp act of recognîtibn can sùpply a defect In thèse respects." 

' Even if it wpre capable of creating à ratification by such methods, 
ànotlier serious, question woijld,,arise as toits right to do so 
against tlie défendants to tliis suit T|ie record évidence in this 
ça^^e sliows ttiat, aifter tlie removal of this case froin the circuit 
court of New ï^a,drid county to this jurisdiction, tbe said county 
açd the defejpidants enterpd into a compromise, founded upon a 
yaJuable considération, sp far as the parties thereto are concerned, 
by which this suit was ordered to be dismis5)ed on the part of 
the county, and ithat, acting upon the faith thereof, the défendants 
paid the said çojinty large sums of money for state and county taxes, 
ciaîmed by the county to be due f rom the défendants, on the lands 
in controversy, and entered into, upon the faith thereof, other im- 
portant contracts with the county. As matters then, atood, there 
was iii fact no authority from the state board of éducation for the 
institution and prosçcution of this suit, and the défendants were then 
ëntitled to hâve this action dismissêd, bécause authorized to do so by 
tfee county, and for the w^nt of any authority from the board of 
éducation to the attorney to institute or prosecute the suit. No 
subséquent ratification by the board of éducation could impart a 
rétroactive opération to its resolution, to the préjudice of the action 
taken by the défendants, on the exîsting status of the case. A 
ratification partates of the nature of an estoppel, and, like the doc- 
trine of relation, a fiction of the law, it }s never permitted to operate 
to the injury and préjudice of parties whose rights attached before 
the act of ratification or estoppel. The right of the state board 
of éducation cannot be materially affected by the dismissal of this 
action. If it wishes to litigate the subject-matter of this bill of 
complaint, let it take the proper action looking thereto, and say 
so directly. , 
The motion to dismiss this suit is sustained. 



DOMBSTIC & FOREIGN MISSIONAEY SOO. OF PROTESTANT EPISCO- 
PAL OHTJBOH IN UNITED STATES OF AMERICA v. GAITHER et al. 

(Circuit Court, D. Maryland. Junè 18, 1894.) ' 

1. Equitt— JuRiSDictiofj- -Bill to Récover Lbgact. 

A bill by a legatee against an exécuter, to recover a legacy claimed by 
hlm to be vold under the state law, is wlthln the équitable jurisdiction of 
the fédéral courts. 

2. WiLLS— Construction— Cbbtainty as to Benepiciaky. 

A bequest of a certain sum to an incotporated missionary society whose 
whole mission worli is dlvlded tnto two branches, domestic and foreign, 
Is net rendered Yoid for uncertalnty of beneflciary or purposes by the addi- 
^on of a direction to apply it to domestic missions, as snch legacy is not 
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to be consldered as held upon any trust, but to be expended by the corpo- 
ration in its regular domestic mission work, as distin^lshed from its 
forelgn mission work. 

This was a suit against executors to recover a legacy bequeathed 
thereby to complainant. 

Campbell W. Pinkney, for plalntiff. 

Wm. S. BryaH, Jr., Edward N, Eich, and George R Gaither, Jr., 
for défendants. 

MOREIS, District Judge. This is a bill in equity âled by the 
Domestic & Foreign Missionary Society of the Protestant Episcopal 
Church in the United States of America, a corporation of the state 
of New York, against the executors of the will of Hannah B. 
Gaither, late of Baltimore (who are citizens of Maryland), to recover 
a legacy of |o,000 bequeathed by said will to the said corporation. 

On behalf of the défendants it has been suggested that a fédéral 
court of equity, being prohibited from taking jurisdiction of a case 
where there is a plain, adéquate, and complète remedy at law, can- 
not take jurisdiction of this case. A bill by a legatee against an 
executor to recover a legacy, because of the inadequacy in most 
cases of .the remedy at law, is flrmly established as one of the cases 
proper for équitable relief, and the jurisdiction of courts of equity 
in such cases is constantly maintained, and the right to sue at law 
is denied, by décisions in both state and fédéral courts. 1 Story. 
Eq. Jur. § 591; 3 Pom. Eq. Jur. § 1127; Mayer v. Foulkrod, 4 Wash. 
C. C. 349, Eed. Cas. No. 9,341; Pratt v. Northam, 5 Mason, 95, Fed. 
Cas. No. 11,376; Coates v. Mackie, 43 Md. 127. There may be an 
adéquate remedy at law when the executor has promised to pay the 
legacy, but that is not this case. 

The objection of the executors to the payment of this legacy is that 
it is void under the rule of law in Maryland, as established by its 
bighest court with regard to bequests for the beneflt of beneflciaries 
who are uncertain and indefinite. If this contention can be main- 
tained, it is not to be questioned that the law of Maryland, if so es- 
tablished, is the law which must be administered by this court. 
Meade v. Beale, Taney, 339, Fed. Cas. No. 9,371. The bequest is as 
foUows: 

"I give and bequeath to tlie Domestic & Foreign Missionai-y Society of the 
Protestant Episcopal Churcli in the United States of America, and their suc- 
cessors and assigns, the sum of |5,000, and I request and désire that the 
said sum of $5,000 be applied to domestic missions." 

It is conceded that the corporation intended by the te-statrix, 
and designated in her will by its proper corporate title, is the cor- 
poration now suing, and that it was incorporated by a législative 
act of tlie state of New York passed May 13, 1846. It was consti- 
tuted a body corporate "for the purpose of conducting gênerai mis- 
sionary opérations in ail lands," with power to take gifts and be- 
quests for the objects above stated, or any purpose connected with 
such objects, and with power to the gênerai convention of the 
Protestant Episcopal Church in the United States to make rules 
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and régulations, and amend the constitution of the corporation as 
it might deem proper to promote the purposes for wMch it was in- 
corporated. 

The contention of the défendant is, first, that by the words ap- 
pended to thé gift, viz. "I request and désire that the said »um of 
|5,000 be applied to domestic missions," the testatrix must be held 
to hâve meant domestic missions generally, just a!s if she had giren 
the bequest to an individual, with the request that it be applied to 
domestic missions. If this were the fair interprétation of the words, 
the bequest wonld hâve to be held a trust so indeflnite as not to 
be enforceable, and therefore void in Maryland. But I do not take 
this to be the fair meaning of the words used by the testatrix. The 
legatee was a corporation which, as its corporate name indicates 
and as its charter providesj has for its immédiate object two pur- 
poses, — one domestic, the other foreign, missions. The proof es- 
tablishes that it has for many years carried on missionary work 
extensively in both thèse flelds. It is conceded that if the bequest 
had been simply to the corporation by its corporate name, without 
request as to the application of the gift, it would hâve been valid; 
and it seems to me that the reasonable meaning of the words "to 
be applied to domestic missions" is not that the gift is to be ap- 
plied to domestic missions generally, but to the domestic missions 
operated by that corporation, or, in effect, to its domestic missions 
as distinguished f rom its foreign missions. 

It is, however, eamestly contended on behalf of the défendants that 
even if the wording of the bequest may be read as if the testatrix had 
said, "I request and désire that said sum be applied to said corpora- 
tion's domestic missions," still the legacy must be held void under the 
Maryland décisions, as being a bequest to the corporation to be held 
by it for a designated purpose, which purpose is so indeflnite and 
uncertain that there is no cestui que trust who could enforce it. The 
case principally relied upon to support this contention is Church 
Extension v. Smith, 56 Md. 362. In that case, a clause of the will was 
as foUows: 

"To the Church Extension of the Methodlst Bpiscopal Church, Incorporated 
by the législature of Pennsylvanla, the sum of $10,000, to be used as part of 
the perpétuai loan fund of said society, and to bear the name of the 'Durham 
Loan Fund.' " 

By its charter it was provided: 

"That the said corporation shall be also compétent to act as trustée in re- 
spect to any devise or bequest pertainlng to the objects of said corporation, 
and devises and bequests of real or Personal property may be made directly 
to said corporation or in trust for any of the purposes comprehended in the 
gênerai purposes of said society; and such trusts may continue for such time 
as may be necessary to accomplish the purposes for which they may be 
created." 

By the agreed statement of facts it appeared: 

"That by a rule adopted by the corporation before the making of the tea- 
tatrix's will, and which was still in force, any one donatlng $5,000 or more 
to the loan fund may deslgnate the name by which said contribution shall be 
Imown. The said loan fund is set apart to be loaned to necessitous churches 
of the Methodist Episcopal Ohm-ch erected from time to time within the 
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Umlts of the United States and Its terrltorles, and the benefleiaries and ré- 
cipients thereof are sucli of said churches as ttie committee In charge of sald 
fund, for the tlme being, may in thelr discrétion seleet." 

It was contended by counsel opposing the validity of tMs bequest 
that: 

"When the testatrlx, therefore, gave this bequest, It Is manifest she did not 
Intend it to be used for the gênerai purposes of the corporation, but that it 
should forever be kept apart and used for a class, as well deflned as any 
indefinite class can be; and to emphasize this trust she earmarlieâ it by the 
name of the 'Durham liOan Fund.' " 

This waa the conclusion arrived at by the court of appeals of 
Maryland. On page 397 the court, spealdng by Chief Justice Bar- 
tol, sald: 

"It thus appears that the legacy Is aot given to the corporation for its own 
use. It cannot, according to the terms of the will, be used for its gênerai 
purposes; but the testatrix, by directing that it shall be held as a part of 
the loan fund, bas constituted the corporation a trustée, charged with the 
duty of employing the fund only for the beneiSt of necessitous Methodist 
churches in the United States. Thèse are the real benefleiaries for whose 
use the legacy is given. It seems to us very clear that such a trust is so in- 
definite that it'could not be enforced. According to the unlform course of 
décisions in this state, a tnist cannot be upheld unless it be of such a nature 
that the cestuis que trustent are deflned, and capable of enforcing its exécu- 
tion by proceedings in a court of cfliancery." 

It appears, therefore, that the décision of the court of appeals 
was controUed by the fact, found by the court, that the testa- 
trix had constituted the corporation a trustée, and had charged it. 
with the duty of employing the fund for the use and benefit of 
necessitous Methodist churches, and that this was not one of the 
gênerai purposes of the corporation, but was a trust so indefinite 
that it could not be enforced. That the court would not hâve 
held the gift vold if the fund had been given for one of the gênerai 
purposes of the corporation is made apparent by the subséquent 
décision of the same court in the case of Baptist Church v. Shively, 
67 Md. 493, 10 Atl. 244. In this latter case the bequest was as 
follows: 

"I glve and bequeath to the Butaw Place Baptist Church of Baltimore City 
the sum of $1,000; the income, interest, and proceeds thereof to be applied to 
the Sunday school belonging to or attached to said church." 

As to this bequest, the court, speaking by Chief Justice Alvey, 
said: 

"If the bequest had simply been to the church, without référence to the 
Sunday school, there could hâve been no question of its validity, and the 
church could bave applied the fund to any purpose, and to promote any ob- 
.1ect within the sphère of its corporate powers and functions as a religions 
body. But it is contended that the Sunday school is an unincorporated body, 
independent of the church, and, therefore, without légal entity, and the be- 
quest to the church is in trust for this undefined and uncertain body of in- 
divlduals that fluctuâtes from time to tlme without légal succession, and 
consequently the bequest is void because of this uncertainty and want of 
légal identittcation of the objects to be beneflted by the bequest In this con- 
tention we do not concur. * * • The Sunday school, as such, is not an in- 
corporated body it is true; but it is shown to be an intégral part of the 
church organization, and therefore embraced witUln the scope of the corpo- 
rate functions and work of the church." 
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Also, in Hâlsey v. Convention, 75 Mdj 275, 23 Atl. 781, it was held 
by the court ofâppeals With regard to thé convention of the Prot- 
estant Episcopal Church 6f the Diocèse of Marylandj à body cor- 
porate having power to take and hold property for church or parish 
schools, that a devise to it for the purpose of founding a church 
school for boys was vàlid. 

In the case in hand it is shown by proof that the whole work for 
which the complainant corporation Was organized, and which it in fact 
carries on, is mission work, divided into two branches, — domestic and 
foreign. It carries on its work through the agencies which, in accord- 
ance with its constitution, ithas estabïished; and when money iS given 
to it, with the request or direction that it be used for domestic missions, 
it is used in support of that department, and money given for foreign 
missions is used in support ôf that department, and the money 
given without any request is diViâed equally between the two. It 
would seem, therefore, that moiiey, given to the cori>oration as this 
legacy was is not to be held by it upon any trust, butis to be ex- 
pènded by it in the niissionàry Wôrb which it carries on within the 
ÎJnited States^ Jjt carries on^lts'vihissions and missionary works 
through the instrumentality of boards, committees, treasurers, 
bishops, clergymen, and agents; being a corporation; it can only 
act through its officers and ageïftB, but the work is its own im- 
médiate and spécial work. . pî^is is not a case in which there is a 
trust or trustée ou cestui que» trust. It is a direct çxpenditure by 
a corporation for the very ol)jftet;for which it was created. It is 
therefore not within the ruling Of the court of appeals of Maryland 
in the case of Ghyrch Extension v. Smith, 56 M;d. 362, and is even 
stronger in its facts than the case of Baptist Church y. Shively, 67 
Md. 493, 10 Àtl. 244, in which that court sustained the validity of 
the bequest as being for one of the corporate usesi of the donee. In 
the Case of Look (Sup.) 7 N, T. Supp. 298, it was held that a bequest 
to the American Bible Society "to be used for the? promulgation of 
the "Holy Bible," was a gift linâted to the very use for which the 
donee was incorporated, and not a trust for an indefinite beneflciary, 
.^nd was valid. Wetmore y. Pî^rfeer, 52 ItsT. Y. 458. 

Decree in favor of complainant for $5,000, and costs, with interest 
from date of the decree.. 



STIMSON LAND CO. v. BAWSON et al. 

(Circuit Court, D. Washington, N. D. July 5, 1894.) 

No. l56. 

1. Public Latjds— Annui-mbnt of Entet— Land Office. 

A décision by an offlcer of the executive branch of the govemment, can- 
oeling an entry after It bas been allowed and theiland pald for, and befare 
the légal tltle nas passed from the govemment, is not bindlng on the 
courts If supported only by a gênerai conclusion that fraud has been com- 
mitted, and that the entry was not pade in good faith, with latent on the 
part of the entryman to take the land for his exclusive use and beneflt, 

2. Sahe — SuiTiTO iDetbbminb Advbrsb Claims. 

In a suit to détermine adverse daims to lands conveyed to défendant by 
patents from the United States, to entltl© complainant to a decree çquiva- 
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lent to a coûveyance of title, as prayed for in liis bîU, tbe valldity ot the 
entries on whicli hls cjaim is founded must be established by affirmative 
eyidence; and an answer by défendant denying the valldity of such en- 
tries, and alleglng their cancellation and a subséquent entry by défendant, 
and issuance of a patent tliereon, may be treated as a négative plea, deny- 
ing the equltles of the blll. 

This was a suit by the Stimson Land Company, a corporation, 
against Alonzo Eawson, Jr., and others, for tlie purpose of determining 
adverse claims to tlie title to lands conveyed by patents from tbe 
United States. Complaiaant filed exceptions to the défendants' 
answer. 

C. K. Jenner, for complainant. 
John B. Allen, for défendants, 

HANFORD, District Judge. The case, as stated in the brief ffled 
in behalf of the complainant, is.as foUows: 

"Tbe blll of complalnt, as amended, allèges that sald plaintlff is the owner 
of the lands described therei'n, deraigning title thereto from the govemment 
of thé United States, through the pre-emptlon entry of one Charles M, Park, 
and tbe timber-land entry of one James D. Hannegan; alleging in said bill 
of complalnt that at the date of said entries, and prior thereto, the land en- 
tered under said pre-enrption entry was surveyed public lands of the United 
States of America, and Subject to entry and purchase, vmder section 2259 of 
the Kevised Statutes of the United States; tbat said land was then and there 
of tbe class and cbaracter subject to entry and purcbase under the pre-emp- 
tion laws of the United States; that on the 12th day of July, A. D. 1884, said 
Charles M. Park, having theretofore complied with ail the requirements con- 
tained in the ReVlsed Statutes of the United States regarding the entry of 
public lands and acquiring title to the same under said pre-enaption laws, so 
as to enable him to pay for said land and claim a patent from the United 
States therefor, did on said 12th day of July, 1884, at the United States land 
office, in Olympia, Washington Territory, purchase said lands from the United 
States, and pay to the receiver of said land office the sum of two hundred 
(200) dollars in lawful money of the United States, said sum being the pur- 
chase price for sald lands fixed by law; that, iipon the payment of said sum, 
said receiver then and there made, executed, and delivered to said Cbarles M. 
Park a certificate or a receipt therefor, a copy of which is set forth in said 
bill. Said bill also allèges that on the 3d day of July, A. D. 1884, one James 
D. Hannegan, having theretofore complied with ail the requirements con- 
tained in the act of congress of June 3, 1878, entitled 'An act for the sale of 
tlmber lands in the states of California, Oregon, Nevada, and in Washington 
Territory,' so as to enable him to pay for the lands described therein and 
claim a patent from the United States therefor, did on said day, at the United 
States land office, In Olympia, Washington Territory, ptu'chase said lands 
from the United States, and paid to the receiver of said land office the sum 
of four hundred (400) dollars in lawful money of the United States, that sum 
being the piuchase price for sald lands; and that, upon the payment of the 
said sum, said receiver then and there made, executed, and delivered to said 
James D. Hannegan a certificate or receipt therefor, a copy of whicb is set 
forth in said bill." 

A demnrrer to said amended bUl of complaint has been consid- 
ered and overruled, and the défendants hâve answered, denying the ' 
eqnities of the bill; that is to say, they deny that the grantors 
of the complainant ever complied with the laws of the United 
States, so as to become entitled to the lands in dispute, and deny 
that, by any fraudulent or «nfair means, any agent of the land 
department of the United States procured or caused false testi- 
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mony to be taKen, whereby the décision of the land department as 
to the validity of the several entries made, as alleged in the com- 
plaint, was in âny manner affected. And, as a further défense, 
the answer allèges afflinnatively that pre-emption cash entry No. 
8,707, by Charles M. Park, was made by said Park fraudulently, 
with intent to cheat and wrong the government of the United 
States, and ijot in good faith to appropriate the land embraced in 
said entry to hls own exclusive use and beneflt; that after said 
entiy in the local land office, upon testimony taken before the 
register and receiver of the land office for the district in which the 
land is situated, after due notice to said Park and to his vendees, 
through whom the complainant deraigns title, and upon a hearing be- 
fore the commissioner of the gênerai land office, it was found and 
determined by the said commissioner that the said entry was 
fraudulently made by said Park, and not made in good faith, to ap- 
propriate said land to his own exclusive use and benefit; and that, 
upon an appeal taken from said décision by the plaintiff's grantors, 
the secretary of the interior affirmed said décision; and after- 
wards, pursuant to the order and direction of the commissioner 
of the gênerai land office, said entry was canceled, and the land de- 
clared to be open for settlement and entry, under the public land 
laws of the United States. The answer also contains similar aver- 
ments with référence to the timber-land entry alleged to hâve been 
made by James D. Hannegan ; and it is further averred that, after 
thie cancellation of said entries, Alonzo Kawson, Jr., took said 
land as a homestead, and, by full compliance with the laws of the 
United States, acquired a perfect right to said land, and to hâve 
a patent therefor, and thereafter a patent was duly issued, whereby 
the United States granted and conveyed said land to him; and aft- 
erwards, by warranty deed, said Alonzo Eawson, Jr., did sell con- 
vey, and warrant the said lamd to the défendant Howard E. Hen- 
derson, who is a bona flde purchaser. 

Oounsel for the complainant contends that, notwithstanding the 
déniais and averments of this answer, the equities of the bai are 
admitted, and that a decree should be rendered in the complain- 
ant's favor, declaring the complainant to be the true équitable 
owner of the land, by reason of the prior entries made by its gran- 
tors, and the failure of the défendants to show that said prior en- 
tries hâve been invalidated by any décision or adjudication of any 
court or tribunal having lawful authority and jurisdiction to vacate 
or set aside entries which hâve been allowed in the local land office, 
for causes not appearing upon the face of the record in the land 
office. 

The décisions of the suprême court of the United States establish 
the following propositions : When land has been sold by the United 
States, and the purchase money paid, it becomes segregated from the 
body of the public lands, and is no longer the property of the gov- 
ernment, but is the property of the purchaser. CarroU v. Safford, 
3 How. 460; Witherspoon v. Duncan, 4 Wall. 210; Wirth v. Bran- 
son, 98 U. S. 118; Simmons v. Wagner, 101 U. S. 260. After a 
sale, until the patent is issued, the government holds the mère légal 
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Htle in trust for the purchaser; and, in case of a resale, tlie second 
purchaser would take the title chargea with the trust Carroll 
V. Safford, supra; Lindsey t. Hawes, 2 Black, 554 When the right 
to a patent becomes perfect, the full équitable title passes to the 
purchaser, with ail the beneûts, immunities, and burdens of owner- 
ship. Benson Mining & Smelting Co. t. Alta Mining & Smelting 
Co., 145 U. S. 428, 12 Sup. Ct. 877. A contract for the purchase of 
public land is complète when the certiflcate of entry has been exe- 
cuted and delivered. Witherspoon v. Duncan, supra. A patent 
certiûcate protects the purchaser's rights as fuUy as a patent. Car- 
roll V. Safford, supra. A vested right to a patent for public lanfd 
is équivalent to a patent issued. Stark v. Starrs, 6 Wall. 402. The 
exécution and delivery of a patent after the right to it has become 
complète are mère ministerial acts of the ofScers charged with that 
duty. Simmons t. Wagner, supra. OfiScers of the land department 
of the government are agents of the law. They cann&t act beyond 
its provisions, nor make any disposition of land not sanctioned by 
law. Cunningham v. Ashley, 14 How. 377. A patent obtained 
fraudulently or unlawfuUy cannot be annuUed by an ot&cer of the 
executive branch of the government (U. S. v. Stone, 2 WaU. 525 ; 
Moore v. Eobbins, 96 U. S. 530), and the same principle protects a 
grantee of public land by an act of congress, after his rights hâve 
been passed upon, and a record made in the gênerai land office show- 
ing that, by full compliance with the requirements of the act, the 
grant has taken effect, and the granted land has been identified 
and segregated f rom the body of the public domain (Noble v. Railroad 
Co., 147 U. S. 165, 13 Sup. Ct. 271). When the government seeks the 
aid of a court of compétent jurisdiction to set aside a patent obtained 
by fraud, the gênerai principles of equity must be applied. In such 
a case the government must allège and prove speciflcally facta suffl- 
cient to invalidate the patent, and the patentée is entitled to protec- 
tion to the same extent as the holder of a conveyance of title from an 
individual. Maxwell Land-Grant Case, 121 U. S. 325, 7 Sup. Ct. 
1015; U. S. V. San Jacinto Tin Co., 125 U. S. 273, 8 Sup. Ct. 850; 
U. S. V. Budd, 144 U. S. 154, 12 Sup. Ct 575. Thèse rules, if not modi- 
fled by other principles applicable to the facts of a particular case, 
lead to the conclusion that when a sale or entry of public land which 
is at the time subject to such sale or entry, has been perfected, and 
a patent certiflcate issued, and no irregularity appears on the face 
of the land-office record, the purchaser or entryman acquires a 
vested interest in the land as owner, and the sale or entry cannot be 
canceled, nor can the land be restored to the public domain, without 
proceeding according to the course of equity in a court of compétent 
jurisdiction; the person having such a vested interest being pro- 
tected by the guaranty contained in the fifth and fourteenth amend- 
ments to the constitution of the United States. 

The décisions also establish the foUowing propositions: The sec- 
retary of the interior, as head of the land department, is invested 
with supervisory power to control the public business relating to 
public lands, and may set aside any entry, survey, certiflcate, or dé- 
cision allowed, made, Issued, or rendered by ofiBcers or agents of the 
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i0:^ernm^t, iubordiaate i» hini; • a^â unâer his direction, rand snb- 
jèct tt) hiaiôltimate determtoations, thecommissioner of the gênerai 
land oflac© ias liké superviflitig.power. Barnard <v. AsMey,; 18 How. 
43; Magwire T.Tyler, 1 iBlacki 195; Harkoess v. UnderhUl, Id. 316; 
Snyder T. Siekles, 98 U, S.r203; Buena Vieta Co. v. lowa Falls & 
S. CE. Co., l'12;U. S; 165, 5 Sup. Gt. 84; Lee v. Johnson, 116 U. S. 
48, 6 Sup. Gt. 249; WUliams t. U. S., 138 XJ. S. 514, 11 Sup. Ct. 457; 
Knight Y. Association, 143 XJ. S. 161, 12 Sup. Ct. 258; McDaid v. 
Tferritory, 150 U. S. 209, 14 Sup. Ct. 59; Barden v. Eailroad Co., 14 
Sup. Ct. 1030. I In tliie exercise of liis power to supervise proceedinga 
for secuting titles to: public lands, tlie secretary of tlie interior 
is not limited by any prescribed fortes or raies of procédure. If 
a fatal defect m ihe proceedings be discovered, or any new fact 
sufiScient to invalidate an eûtry be ascertained, and brought to liis 
attention in any manner, instead of allowing tlie proceedings to be- 
come consummailied, on appIying;to a court for relief, lie niay, by a 
direct order,; atrany time before the légal title passes from the gov- 
ernmentj set aside any sucli. détective proceedings or annul any sucli 
unlawful entry. Lee v. Johnson, 116 vU. S. 48-52, 6 Sup. Ct. 249; 
Ktiigh.t y. Association, 142 U. S. 161-176, 12 Sup. Ct. 258. In pro- 
ceedings. toacqtiire a title to^ public land under the laws of the 
United States, the pov?er of the land department ceases when the 
last officiai act necessary to trflnsfer the title to the successful claim- 
aût bas been perf ormed. U.; S. v. Schurz, 102 U. 8.. 378. The patent 
is the instrument which, under the land laws, passes the title of the 
United StatelSiltîs thé gôvernn^ent conveyance. Until the exécu- 
tion and recofiding of a patent, the.feeremliins In the United States^ 
and thè power p£ the land departnient to control proceedings to ac- 
quise a title to public land continues. Wilcox v. Jackson, 13 Pet, 
498; (ïibson y. Chouteau, 13 Wall. 92, 102; U. S. v. Schurz, 102 U. S. 
378, 896. Exclusive jurisdiQtioû toi ascertaiu the facts upon which 
rights of claimants to public lands dépend is devolved upon the land 
department; aad' the décisions ofi the secretary as to ail question» 
of fact iuithese matteïs are conçlusive upon the parties, and binding 
upon the courts,: unless Aitiatedby fraud or imposition. The courts 
cannot interfère with the title of; a patentée upon the ground of a 
mistake or etror' ofr the offlcers .of:;the land department in drawing 
wrong conclusions from testimony. Johnson v. Towsley, 13 Wall. 
72; Shepley v. Cowan, 91 U. S. 330, 340; Moore v. Robbins, 96 U. S. 
530, 585; Marquez v. Frisbie, 101 U. S. 473, 476; Quinby v. Conlan^ 
104 U. S. 420, 426; Smelting Co. t. Kemp, Id. 636, 640; Steel v. 
Eefining Co., 106 U; S. 447, 450^ 1 Sup. Ct. 389; Baldwin v. Stark, 107 
U. S. 463, 465, 2 Sup. Ct. 473; Lee v. Johnson, 116 U. S. 48-51, 6 Sup. 
Ct. '249; Barden -p.! Eailroad Co., supra. 

Th«se décisions' Ibgieally leaû to the conclusion that after a person 
bas made an entry of public land under a law authorizing the same, 
and cômpleted on his pap* ait that the law requlres hlm to do to 
perfect his righti the eornmissiiobef of the gênerai land ôfiSce or the 
secretary may Jecdve and eonsider additional, évidence, and if, 
from such évidence, said officers erroneously mafce findings adverse 
to the claimant as' to a material fact, he may be defeated, and left 
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remediless. Thèse tiifo conclusions, drawn from the décisions of ^she 
aupreme court, are the basîs for the opposing contentions of the 
parties to this suit. In making a décision, therefore, the court must 
assume the apparently difflcult task of reconciling the décisions, 
and deducing from ail of them a just rule applicable to the case in 
hand. After making allowance for the distinguishing facts of 
each case, I think aÙ the décisions cited may be reconeiled with 
Oornelius v. Kessel, 128 U. S. 456, 9 Sup. Ct 122, in which the su- 
prême court, by Mr. Justice Field, pronounces as follows: 

"The power of supervision possessed by the commissioner of the gênerai 
land office over the acts of the registers and receivers of the local land offices 
in the disposition of the public lands authorizes him to correct and annul en- 
trles of land allowed by them. * * * But the power of supervision and cor- 
rection is not an unlimited or an arbitrary power. It can be exerted only 
when the entry was made upon false testimony, or without authority of law. 
It cannot be exerclsed so as to deprive any person of land lawfully entered 
and paid for." 

From this and the other décisions cited, I think the following may 
be fairly deduced as a gênerai rule: After an entry has been al- 
lowed, and the land paid for, and before the légal title has passed 
from the government, the secretary of the interior stUl has power tn 
annul the same, if it be in fact an unlawful entry, for reasons ap 
pearing on the face of the record, as made up and certifled in the 
local land ofQce, or otherwise, and to détermine finally ail questions 
of fact involved in the case; but the gênerai principles Of equity 
must goYern the actions of every offlcer and department of the gov- 
ernment affecting private rights, and it is essential to the Talid exer- 
cise of such power for any cause arising from facts not shown by 
the record of the procéedings prior to the issuance of the patent 
«ertiflcaté that notice and' an opportunity to rebut any new évidence 
shall be given to the party in interest, and the secretary or commis 
sioner must make of record findings of spécifie facts contradicting 
the évidence upon which the entry was allowed in a material point. 
Stimson v, Clarke, 45 Fed. 760; Lewis v.Shaw, 57 Fed. 516. A dé- 
cision by an oflBcer of the executive branch of the government pro- 
nouncing a forfeiture of private property cannot be binding upon the 
courts if supported only by a gênerai conclusion, as in this case, that 
fraud has been committed, and that an entry of public land was not 
made in good faith, with intent on the part of the entryman to take 
the land for his exclusive use and beneflt. Tested by this rule, 
the action of the land department in canceling the entries of Park 
and Hannegan, as set forth in the affirmative plea contained in this 
answer, was unauthorized and unlawful. To this extent I agrée 
with counsel for the complainant; but I consider his position un- 
tenable in so far as he claims that the déniais of averments of the 
bm fail to raise a material issue. The patent to Rawson is valid as 
a conveyance of the légal title, and gives to the holder a status as a 
party in interest and successor to the rights of the government, 
entitling him to contest a claim to the land, by whomsoever asserted. 
The answer and the patent certainly support each other, and would 
-overcome the prima facie case in favor of the complainant, made by 
the issuance of patent certificates to its grantors, even had there 
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béëtitoo «^tempt to cancd said certiflcates. To prevail in a contrô- 
ler^ wittilthe holder of a patent, the complainant must arer and 
prove eveiy £act necessary to make out a perfect case, and establish. 
actual ownersMp by an équitable title superior to the légal title. 
Lee V. Johnson, supra; Mil Co. v. Browii, 54 Fed. 987; Id., 59 Fed. 
35, 7 0. Q. A. 643. Sectioûs 2450 and 2451 of the Eevised Statutes 
provide tliat the commissioner of the gênerai land office shall décide 
ail cases bf suspended entries of public lands upon principles of 
equity, and in accordance with. régulations to be prescribed by the 
secretary of the treasury, the attorney gênerai, and the commissioner 
of the gênerai land ofiSce, and to adjudge in what cases patents shall 
issue, and that every such adjudication shall be approved by the 
secretary of the treasury and the attorney gênerai, acting as a board, 
and shall operate to divest the United States of title, without préju- 
dice to the rights of conflicting claimants. It may be that the com- 
missioner is bound by this statute to submit his décisions for ap- 
proval to said board, notwithstanding the apparent failure hitherto 
of the land department and of the suprême court to give any effect 
to its provisions. If that be true, the most that can be urged in 
behalf of the complainant is that the cancellation of the entries 
under which it claims title was not a valid exercise of power. Never- 
theless, to obtain a decree. which willbe équivalent to a conveyance 
of title, aa prayed for in thfe biU, the validity of the entries upon 
which the claim is founded must be established by affirmative évi- 
dence taken in accordance with the rules of the court. By disre- 
garding, as I shall, the décisions of the commissioner of the gênerai 
land office, and of the secretary <rf the interior, affecting the land 
in controversy, the coinplàinant wiU hâve the full beneflt of the last 
clause of section 2451; that is to say, said décisions wiU in fact be 
without préjudice to thè rights which may be claimed under the 
Pàrk and Hannegan entries. This answer is something of a de- 
parture from good form in equity pleading; but I will treat it as a 
tie^tive plea, containing averments denying the eqùities of the bUl. 
So considered, it is not insufflcient, and the exceptions must there- 
fore be overruled. 
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(Ûircult Court, p. Nevada. July 2, 1894.) 

No. 570. 

Mining Lease— Execution by Supehintendent— Ratification. 

Wheré a ffllning lease execiited in the Dame of a corporation by its super- 
Intendent was''tumed over ta défendant as successcJr in the ownership of 
the mine, and défendant, with-kâowledge as to how the lease was executed, 
allowed tfie lessee to worli the mine for several months, and received the 
lessor's share of the proceeds, défendant will be deemed to hâve ratifled 
thè lease, and wUl not be allowed tb question ItS validity because not 
executed under seal. 

Action in trespass by John BickneU and others against the Austin 
Mining CJompany. Judgment for plaintiffs. 
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James F. Dennis and Tremnor Coffin, for plaintiffs. 
J. L. Wines and 0. A. Murdock, for défendant. 

HAWLEY, District Judge (orally). TMs is an action of trespass 
for forcibly depriving plaintiffs of the use and occupation of cer- 
tain tailings and sluice boxes, and preventing them. from working 
and enjoying the same, to their damage in the alleged sum of 
$20,000. The cause was tried before the court without a jury. 
Plaintiffs' title to the bed of tailings, and right to use and work the 
same, is derived by virtue of a certain written lease, which is in the 
words and figures as foUows: 

"Aiistin, Nev., May 20, 1890. The Manhattan Mining & Red. Co. hereby 
leases to John Bicknell, Dan Bowen, and George Dale the tailings of the old 
quartz mlU, up to the point where the tailings leave the mill, provided thèse 
can be worked as closely to the mill without in any way disturbing the foun- 
dations or buildings. The following are the terms and conditions: The Man- 
hattan M. & Bed. Ck). are to retain thirty per cent of the gross proceeds of 
this washing, and the lessees are to do ail pumping and labor, and to defray 
ail expenses that may be necessary for the prosecution of this work. 

"The Man. M. & Red. Co., 

"By C. A. Pratt, Supt. 

"John Bicknell. 

"G. W. Dale. 

"D. W. Bowen." 

At the time this lease was executed, the Manhattan Mining & 
Réduction Company was a corporation engaged in the business of 
mining, milling, and reducing ores, and was the owner of certain 
mines, mill, and réduction works, and of the tailings mentioned in 
the lease. C. A. Pratt was the superintendent of the corporation. 
The défendant, the Austin Mining Company, is a corporation, and 
claims to be the successor in interest to the property formerly 
owned by the Manhattan Mining & Réduction Company. In the 
summer of 1890, after the exécution of the lease, plaintiffs went 
into possession of the tailings, and took out about $12,000 in amal- 
gam and quicksilver, which was divided between the parties, in the 
ratio expressed in the lease. In 1891, James Hutchinson succeeded 
C. A. Pratt as superintendent. In the meantime a flood came in 
the canon or ravine where the tailings were deposited, which de- 
stroyed plaintiffs' pipes, that were laid for the purpose of getting 
a supply of water to work the tailings; and at Hutchinson's urgent 
request, he being in need of money, and by mutual agreement, 
plaintiffs stopped work, and some of them commenced working for 
him, cleaning up under the pan mill, where about 134 flasks of 
quicksilver and a bar of buUion were taken out. At Hutchinson's 
request, they again stopped working the tailings, and went into 
his employ, running the concentrators, at $4 per day, which was 
more than the usual wages at that time, being induced to malîe 
this change by the statement of Hutchinson to them that "it makes 
no différence to you, because your lease is good, and your ground is 
stm left you, and I need the money for the company." Plaintiffs 
were working at the concentrator when Mr. Farnsworth, manager 
of défendant, succeeded Hutchinson in the possession of the prop- 
v.62F.no.6— 28 
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erty. Shortly a|ter Famsworth took possession, the plaîntîffa re* 
newed work upon the tailings, and contiimed working under their 
lease as Iqng as they could, until late in the fall of 1891. The 
anaouBt taken out by them that year was abont |3,800. In the 
sprîpg of 1892 they bought about 600 feet of sluice boxes in the bed 
of the ravine, and commenced maJdng a deep eut below the point 
where the tailings were deposited, so that they could hydraulio 
the tailings, instead of shoveling them, as they had previously donc. 
Mr. l^içknelî said : 

"Durlng the years 1890 and, 1891 we doue our work by shoveling, and In lots 
of places we had to hâve a scaffold bullt up flve or six feet hlgh, and, our 
sluices belng still above that, we had to shovel our dirt twlce, and if we at- 
tempted to,work any where near down to bed rock It was exceedingly dlsad- 
vantageous.V 

Plaintîffs were engaged about flve months in running the eut, and 
took out during tlie year 1892 about Î1,000, nearly ail of which they 
obtained in a few days after flnishing the eut. Thereafter contro- 
versies arbse as to the validityvpf- the lease, and of plaintiffs' right 
to wor;|î /the tailings, and in janùary, 1893, Farnsworth ordered 
plaintiffs to take up their sluices and quit work, which they de- 
clined to do, and thereafter, under Parnsworth's directions, 600 
feet of plaintiffs'' sluice b#es were torn up and thrown upon the 
bank of the ravitiè, and |)ïaintifls were ousted f rom the possession 
of the tailings, and depriyed, by the aot» of rdefendant's servants, 
from working the same. i > 

1. When, the lease was oflered in évidence, défendant objected 
thereto upon the ground that no; authority iiTas sliown for its exécu- 
tion; that it was not undet; thet peaJ, of the corporation; that its ex- 
écution was not the act of tke oorppration, and does not bind it, or 
its successor in interest»; that^j^p, aijy event, it amounts to nothing 
more than: a, permission to^flaintiff s to go upon the premises and 
work the tailings at the will of the corporation, and could be ter- 
minated atany time. In svipport of thèse objections, défendant re- 
lies upon certain gênerai prineiples, which are admitted to be true, 
to the effeçt that an age^t Pf a corporation, a.ppointed for the pur- 
pose of superiptending and carrying on its business, bas no au- 
thority, by virtue of suçh agency, tO; ^eU or dispose of the property 
of the corporation (Vescelius T.'Martin [Oolo. Sup.] 18 Pac. 338; De»- 
patch line of Packets v. Bellamy Manuf'g Co., 12 K H. 205; Smith Vi 
Stephenson, 45 lowa, 645); that the authority of such an agent can- 
not be enlarged, by the unauthorized représentations of an agent 
(Law T. Stokes, 32 N. J. Law, 249; Bickford t. Menier, 107 N. Y. 
490, 14 N. E. 438); and that a deed of the corporate property must 
be under seal, and authorized by the corporate power of the corpora- 
tion (Gen. St ]Sfev. § 806; GashwUer v, Willis, 33 Cal. U; èafBeld 
V. Réclamation Co., 94 Cal 546, 29 Pac. 11Û5). But thèse authori- 
tles,. and the prineiples announced therein, fall shqrt of beîng con- 
cliirive as to the power of Mr. Pratt to exécute the lease in question. 
Although no express or corporate power is shown, it clearly ap- 
peam from the évidence that he exercised the power of giving leases 
to miners, similar to this lease, to work certain portion» of the 
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mines owned by the corporation, for certain peréentages or royal- 
ties of tlie ore taken ont. This tribute System prevailed in the 
Austin mining district, and the right of the superintendent of the 
corporation to exécute such contracta and agreements does not ap- 
pear to hâve been eyer questioned until some time after défendant 
took possession of the property. With full knowledge of ail the 
facts, the corporation consented to and ratified the acts of the super- 
intendent, and received from the plaintiffs the fruits of their labor 
to the extent mentioned in the lease. This lease, with others of a 
similar character, was turned over to the défendant, and Mr. Farns- 
worth, as its superintendent or managing agent, while denying the 
validity of the lease, received the corporation's proportion of the 
quicksilver and amalgam taken out by plaintiffs, and turned over 
to them their proportion, as nominated in the bond. It is also 
shown by the testimony that Mr. Farasworth, acting for the défend- 
ant, had bought the right of certain miners holding a tribute lease 
to certain mining ground for a specifled sum of money. Under ail 
the facts, circumstances, conditions, and surroundings^ my opinion 
is that the objections urged to the validity of the lease, or its admis- 
sibility in évidence, are untenable. It may be that the corporation 
would be bound by the act of its superintendent, upon the ground, 
often recognized by thé courts, that the authority of the agent to 
exécute such leases was necessary and essential to the exécution 
and performance of the business of the corporation (Sacalaris v. 
Railroad Co., 18 Nev. 155, 1 Pac. 835, and authorities there cited), 
for it is, perhaps, within the common knowledge of courts in the 
mining communities of this state, especially at Austin, that the su- 
perintendent of a mining corporation is authorized to conduct its 
ordinary business transactions, which may include the exécution of 
a lease to portions of its mining ground, to be worked under the 
tribute System which there prevails. But it is unnecessary to in- 
voke that principle in this case, because it clearly appears that the 
Manhattan corporation held out to the miners with whom it dealt 
that its superintendent had the power and authority to exécute 
leases of the kind and character of that given to the plaintiffs, and, 
theref ore, plaintiffs had the right to believe that such authority had 
been given; and having, for such a period of time, continued work, 
in good faith relying upon such authority, it would work great in- 
jury and hardship to the plaintiffs, and upon this ground the au- 
thority of the superintendent to exécute this lease should be sus- 
tained. Story, Ag. § 127; Jacobson v. Poindexter, 42 Ark. 97; Banks 
V. Everest, 35 Kan. 687, 12 Pac. 141; Walsh v. Insurance Co., 73 
N. Y. 5; Insurance Co. v. McCain, 96 U. S. 86; Pursley v. Morrison, 
7 Ind. 356. The court in Walsh v. Insurance Co., recognizing this 
principle, said: 

"The authority of an agent Is not only that conferred Upon him by his com- 
mission, but, also, as to thlrd persons, that which he is held out as possessing. 
The princlpîil is often bound by the act of his agent in excess or abuse of his 
actual authority; but this is qnly true between the principal and thlrd per- 
sons V^Tàé, belteving, and having a right to believe, that the agent was acting 
within, and not exceeding, his authority, would sustain loss if the act was not 
considered that of the principal." 
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ArrMng at thia conclusion, it is unnecessary to further discuss 
thie question as to the ratification by the principal of the act of its 
agent in executing the leasé, or to cite authorities upon that point. 

2. Défendant contends that a Terbal agreement was entered into 
between Parnsworth, the agent of défendant, and the plaintiffs, 
whereby plaintiffs agreed to work the tailings only at snch places 
as Farnsworth might designate, and to surrendei; the lease at his 
will and pleasure. Upon this point there is a direct conflict of 
évidence. I flnd the weight and prépondérance thereof to be that 
no such agreement was ever entered into between the parties. 

3. The only remaining question necessary to be noticed is as to 
the amount of damages which plaintiffs are entitled to recover. 
The testimony upon this point is, in many respects, Tague, indeflnite, 
uncertain, and unsatisfactory. The real value of the tailings could 
not be deflnitely ascertained until worked ont The plaintiffs were 
working them for the quicksilver and amalgam contained therein. 
The ground was spotted. In some places the tailings would not 
pay the expense of working; other places were rich. Ail the ground 
had to be worked over, as the quicksilver was found principally on 
the bed rock and in the lowest places. The estimâtes made of the 
value of the tailings upon the part of the plaintiffs varied from $20,- 
000 to 160,000. Upon the part of défendant, it was to the efifect that 
the tailings had no value for the quicksilver and amalgam only, and 
that the sUver in the tailings could not be extracted without having 
an extensive plant to work the same. It would serve no useful 
purpose to give even a summary of the évidence. It is enough to 
say that, upon a careful considération and review of aU the testi- 
mony, it clearly appears to my mind that the tailings were of con- 
sidérable value, and that plaintiffs, if they had been unmolested 
in the working thereof, woidd hâve realized a profit therefrom over 
and above the actual expenses incurred in working the same. The 
plaintiffs, and the other witnesses introduced in their behalf, had 
been acquainted with the premises for over 20 years. Their oppor- 
tunities of determining the value of the tailings were superior to 
the knowledge of défendant. None of its witnesses had worked the 
tailings, and fiiost of them had resided at Austin but a short time. 
It is improbable, to say the least, that plaintiffs, with the knowledge 
they had, would hâve incurred the expense in doing the dead work 
of running the eut if the tailings were of no value, a^ testified to 
by defendant's witnesses. They were aUowed to do this part of 
the work without protest, and it was only after they had reached a 
point where the working of the tûilings proved to be profitable that 
objection to their working was made. The amount of quicksilver 
and amalgam that plaintiffs had previously taken ont in former 
years, when unmolested, under the disadvantage of shoveling the 
tailings, tends very strongly to show that they could hâve realized 
a greater profit by the improved method furnished by running the 
deep eut, and hydraulicking, insteàd ôf shpveling, the large body of 
tailings. Thèse and other matters of minor importance, testified 
to by the witnesses, hâve convineed me that plaintiffs' interests in 
the tailings, under the lease, were of considérable valua There was 
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mnch testimony tending to show that plaintiffs had worked out 
several places where the tailings were of greatest value. Weigh- 
ing ail the testimony as to the value of the tailings, the difflculties 
and expense of procuring water and of working the tailings, the 
portions worked out, excluding ail testimony as to the plaintiSs' be- 
ing thrown out of employment by the wrongful act of défendant, and 
conflning the measure of damages to the profits which plaintiffs 
might or would hâve realized if they had not been ousted from the 
possession, and prevented from working the same, I assess the dam- 
ages at |3,750. Let judgment be entered in favor of plaintiffs for 
that amount, and for costs. 



McCARTY V. NEW YORK, L. E. & W. R. CO. 

(Circuit Court, S. D. New York. July 2, 1894.) 

Death by Wrongfol Act— Who mat Sub— Jukisdiction of Fédéral Courts. 
Under a state statute giving a right of action for damages for death 
caused by wrongful act to the personal représentative of the deceased, for 
the exclusive benefit of the widow and next of liin, an adminlstrator, ap- 
pointed in and a citizen of the state, may maintaln such an action for the 
death of the intestate, against a citizen of another state, in a United States 
circuit court In that state. 

This was an action by Mary McCarty, administratrix of Michael 
McCarty, deceased, against the New York, Lake Erie & Western 
Eailroad Company for damages for the death of said Michael 
McCarty. Défendant demurred to the complaint. 

A. Gr. Vanderpoel, for plaintiff. 
F. B. Jennings, for défendant. 

WHEELEE, District Judge. The plaintiff is a citizen of New 
Jersey, and, as administratrix, appointed there, the personal repré- 
sentative of Michael McCarty, a citizen of New Jersey, whose 
death is alleged to hâve been caused in New Jersey by the wrong- 
ful act of the défendant, a corporation, and, as such corporation, 
a citizen, of New York. The action is given to the personal repré- 
sentative by a statute of New Jersey which provides that in it 
"the jury may give such damages as they shall deem fair and just 
with référence to the pecuniary injury resulting from such death of 
the wife and next of kin," and that "the amount recovered in 
every such action shall be for the exclusive benefit of the widow 
and next of kin." Eevision, p. 294, § 2. The défendant, by 
demurrer, raises the question whether the plaintiff can, on the right 
acquired by being appointed administratrix in New Jersey, main- 
tain this action in this court out of New Jersey. This right of 
recovery did not arise in the life of the intestate, and could not 
ever accrue to him ; the recovery is not for anything that ever was 
any part of his estate; the amount recovered, if any, will belong 
to the widow and next of kin, and can never be any part of the assets 
of the estate. The words "personal représentative," in the stat- 
ute, mean the adminlstrator. Dennick v. Eailroad Co., 103 U. S. 
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11. ^e administration; "of està;tes is strictly local, but this suit is 
not any part of such aBdlainistraticun. The plaintiff, by becoming 
administratrix, becamei thé person to wLom the right of action was 
gimen. The administration merely designated tbe person; the 
statute gives the right- ofrècovery. A mortgage of land in New 
York authorized the mortgageei of Vermont, his executors, admin- 
istrators, or assigns, to sell; a sale by any executor in Vermont 
was good, because the letters there merely designated the person 
to exécute the power. Doolittle v. Lewis, 7 Johns. Ch. 45. An 
administrator in anothra* jurisdiction would hâve the right to sue 
there, under this statute, when there was no administrator in New 
Jersey. Dennick t. Kailroad Co., supra. But this does not show 
that an administrator in New Jersey, who had acquired the right 
of recovery, might not ,pue elsewhere. In that case, Mr. Justice 
Miller, in delivering the opinion of the court, said : 

"Whenever, by either thé common law or the statute law of a state, a right 
of fiction has become fixed, aoudia légal liability incurred, that liability may be 
enforced, and the right of action pursued, in any court which has jurisdiction 
of such matters, and can obtain jiirlsdlctlon of the parties." 

The same right exists as to any cause of action accruing 
to an administrator cohceming even assets of the estate. 

"So, too, where the title to property in possession, and even in choses In ac- 
tion pf a negotiable charaicter, becomes perfected, under the administration, in 
oi^e state or copntry, any action requisite to vindicate and enforce such title 
may be maimtained without' rècom-se to any local administration." 2 Bedf. 
Wllls, c. 1, § 2. 

After the plaintiff had become adnjinistratrix in New Jersey, and 
this cause of action had accrued to her there, it could not again 
accrue to any other administrator elsewhere; and she would be 
th]e only çerson who eould sue upon it any where. As the requi- 
site diversity of citizenship exists, she is entitled to sue in this 
court 

Demurrer overruled, with leave to withdraw it, and answer over 
by August raie day. 



THE DKESDEN. 

trNITUS et ux. V. THE DRESDEN. 

(District COnrt, D. MaTyland. July 10, 1894.) 

1. NUGUQKNCœ — IK DEPENDENT CONTBAOTÔBS — LOADING PassBNGEHS' BaSSAOB: 
ON SHIP. 

Stevedores bringlng paèsengers' baggage on board a steamship, and 
placing it where requested by passengers for their convenience, are not ex- 
erclslng an Independent employmenj:, bit are performlng a duty which, 
resta on the shlp, and It Is the dutj^ of the ship's offlcers to see that rlsk 
of accident to persons on board Is avolded. 

Si Sàme. , , ■ 

The use, for lowerlng baggage Into li steamship, of the same companion 
way used by passengers and their frl«fads In passing up and down, whére 
the ship has more than one that cQuld be so jised, la want of carefor whlcb- 
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the ship is llable to such a person injured by the fall of a tnmli, caused by 
Its handle breaking wbile being so lowered. 

This was a libel by Matthew Unitus and Aggie Unitua, his 
wife, against the steamship Dresden for personal injuries. 

William Colton, for libellants. 
Thomas W. Hall, for respondent. 

MOEEIS, District Judge. The libeUant, Aggie Unitus, went aboard 
the steamship Dresden just before her hour of sailing from Baltimore 
for Bremen, to bid good-bye to a friend who was about to make a 
voyage on her as a steerage passenger. The libellant, by request of 
her friend, had brought her some clothing and some food for the voy- 
age. They, together with two other friends, went below, to place 
the articles in the steerage, and were retuming up oue of the for- 
ward companion ways to the deck, when the libellant was stnick by 
a trunk which had fallen down the companion way. She was 
knocked down and injured, and she now seeks compensation by this 
libel in. rem against the steamship. 

It is not denied that friends of passengers about to saU were pei'- 
mitted to be aboard, and that, if the libellant was injured through 
the négligence of those in charge of the steamer, she can maintain 
this libel. The testimony on behalf of the steamship tends to provo 
that the trunk was being carried from the wharf to the steerage by 
a stevedore, and that he had it on the top step of the companion 
way, waiting for two stevedores who were below to corne and takc 
it from him, when the top strap or handle by which he was holdina 
it broke, and it fell against the libellant, who had just started 
up the steps. 

The proof on behalf of the steamer establishes that the loading of 
the steamer, both as to her cargo and the baggage of her passengers. 
was not attended to by her seamen, but was done by a firm of steve 
dores under a contract. By the contract the firm of stevedores was 
paid a certain rate per ton for the cargo, and for handling the bag- 
gage was paid a certain rate per day for each man furnished. It 
is contended under thèse circumstances that for the négligence of 
the stevedore which caused the accident the stevedore who made 
the contract could be held liable, and, it not being the act of any 
of the ship's employés, the ship is not liable. It is quite true that 
when stevedores hâve made a contract to load or unload a ship, 
and are exercising a well-known, distinct, and independent em- 
ployment, and are not under the immédiate supervision and con- 
troî of those in charge of the ship, it has been held that they are 
contractors, and are not employés, and that the ship ia not liable. 
Linton v. Smith, 8 Gray, 147. But in handling the baggage of 
passengers, bringing it on board from the wharf, and placing it 
in the steerage berth compartment, where the passengers may re- 
quest to hâve it placed so as to be eonvenient for their use during the 
voyage, in doing such acts as thèse the stevedores are not exer- 
cising an indei/endent employment. They are performing a duty 
to the passengers which resta upon the ship. It is of a personal 
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kind, requiring the supervision of thé sWp's officers. It is thé duty 
of the ship's ofScers to see it so perf ormed that risk of accident to 
perspns on board is avoided. 

In this case there were two or three companion ways to the steer- 
age, which could be nsed, and it would seem to hâve been want of 
care not to prevent the stevedores from using the same one for 
lowering baggage which was being nsed by the passengers and their 
friends in passing up and down. I iMiik. the steamship is liable. 

As to the extent of the libellant's injury, the testimony is very 
conflicting, and the conrt has not had the benefit of some testimony 
which the libellant could hâve obtained, and which would hâve 
been of weight. The appearance of the libellant indicates that 
she is in good health, but she complains of pains in her head, and 
gênerai nervous disturbance. The fact that in a day or two after 
the accident a suit was entered claiming large damages for perma- 
nent injuries, which could not then hâve been more than apprehend- 
ed, indicates some disposition to exaggerate the damages. The 
libellant si)eaks only the Polish language, and it is difQcult 
to question her precisely as to her sùfferings. A physician who 
examined her for the purpose of testifying in her behalf at this trial 
considers her gênerai health as seriously affected, but a physician 
to whose office she went just after she came ofl the ship, an^l ^ho 
visited her twice af terwards, makes very light of her injury. 1 shaXl 
award $750. 



TEXAS & P. RY. 00. T. WILLIAMa 

(Circuit Cîourt of Appeals, Fifth Circuit Aprll 24, 1894.) 

No. 175. 

L Mastew and Sebvant— Assault bt Railwat Conductob — Scopb oj' Em- 

PLOYMENT. '■ 

In an action against a rallway company for an assault committed by Its 
conductor, tliere is no question to be submitted to tlie jury as to whatlier 
such conductor was acting beyond tlie scope of liis employment, when 
tiis own testimony sliows that silcli assaTilt was committed In resenting an 
insult which be had provol^eâ by his language and conduct wliile acting as 
conductor. 

2. Samb— Pleading attd Peoof. 

Under allégations that plaintUf was knocked and klcked from defend- 
ant's railway train by its conductor, he may recover on proof that the 
conductor alarmed him to such au extent that he jumped oiï the train; 
forcing him oSE the train in an imlawful manner being the gravamen of 
the complaint 

In Error to the Circuit CJourt of the United States for the Northern 
District of Texas. 

This was a suit for Personal Injuries, brought by Louis Williams, défendant 
in error, against the plaintiff in error. In which he alleged that he was a sec- 
tion hand in the service of plaintiff in error, and whlle riding on one of the 
regular passenger trahis from Dallas to his place of work, by permission of 
the road master, he was assaulted and beaten and klcked from the train by 
the company's conductor in charge. Xhe case being removed from the state 
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court where It was commenced to thc clrcalt coiurt of the ITnited States for 
the northern district of Texas, and brought to trial, tlie jury found a verdict 
for the plaintiff in the sum of $1,562, damages. 

The facts of the case, as testified to by the condtictor and found in the rec- 
ord, as far as necessary to décide the questions arising herein, are thèse: 
Williams, the plaintiff below, upon being found without a ticket In a car of 
one of defendant's trains soon after leaving Dallas, was asked for his fare, 
and replied that he was being passed down oa the train by the road master, 
who was on board. The conductor, Nicely, made inquiry of the road 
master, pointing ont Williams to hlm, but the road master denied having 
gîven Williams any permission to ride free. Upon this the conductor again 
demanded the fare, telling Williams that he would hâve to pay, when Wil- 
liams replied that he had no money, and could not pay his fare, whereupon 
the conductor told hlm to get ont at the next stop, and stay off. The lan- 
guage of Nicely, the conductor, in testifying in regard to the subséquent as- 
sault, is: "We got to talking then, and flnally te intlmated that the road 
master had lied. I told him not to call the road master a liar, and he rather 
Intimated that I was lying myself. He said, if the road master said he did 
not tell him to get on, he lied. I told him not to call me a liar, and he inti- 
mated that, if I or any one else said the road master did not tell him to get 
on there, they lied. I struck him three or fom: times with my left hand, and 
may hâve hit him once or twice with my right hand, but my right arm was 
In a bad condition, and I could not use It well." After this the testimony 
shows that Williams declared that he would not stand It, getting up from 
his seat. The conductor, knowing Williams to be a much larger and more 
powerful man than he, took a knife from his pocket, and told hlm he would 
hâve to stand It, for. If he put his hand on hlm, he would eut his throat. 
At this Williams nished through the door, out upon the platform, and jumped 
from the moving train. Upon cross-examlnation, Nicely explains more fully 
what occurred at the time when, in his direct examlnation, he states, "We 
got to talking." He says: "When I went badk In there, after talking to the 
road master, I do not remember the exact words that passed between us. I 
may hâve said he was a damned lie. I do not know that I told him in addi- 
tion that he was a d d black son of a bitch. It is not a fact that I did not 

say anything about fare when I went back there after talking to the road 
master. I asked hlm for his fare, and gave him ail the opportunities a man 
wanted to pay It. He told me he did not hâve any money. * * • As 
to whether I cursed him bef ore he insulted me, I may hâve used some strong 
language in talking to him. Sometimes I swear, and I may hâve sworn on 
this occasion, but, after I struck him, there was not much said." The testi- 
mony on behalf of the plaintiff is not in the record, but, In the blU of excep- 
tions, it is admitted that it "tended strongly to sustaln ail the allégations in 
his pétition." 

Upon the trial, the charge of the court in which it is claimed the court erred 
was: "If plaintifC was a trespasser on defendant's train, and had no right to 
be there, and the conductor demanded his fare, and he declined to pay it, 
then the conductor had the right to stop the car, and to put plaintiff off, using 
no more force than was necessary for that purpose; but if the plaintiff inti- 
mated to the conductor that the road master and the conductor were lying 
in the matter of the pass which plaintiff claimed the road master had prom- 
Ised hlm, and thereupon the conductor beat plaintiff over the head with his 
flst and ticket punch, and cursed and abused him, and afterwards drew his 
pocket knife, and alarmed plaintiff to such an extent that he jumped off the 
car while the train was in motion, at its usual rate of speed, at that place, 
then you will find for the plaintiff reasonable compensation for the bodily In- 
juries he received from such assault and battery from the conductor and his 
faU from the cars, when he jumped off." ïhls charge was excepted to, and 
the court requested to charge: "You are instructed that if you believe from 
the évidence that plaintiff was upon the train at the tIme in question not by 
authorlty of the road master, and that he had time to tender his fare be- 
fore he was ejected from or jumped from the train, which fact you will 
détermine from the évidence, and you further find from the évidence that the 
assault committed by the conductor upon the plaintiff was made solely by 
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satd CôMuctor to reseût a real ôrfàneièd Insuit, and tiat Ihe àctioù of the 
conduetor was actnated solely thereby, you will flnd for the défendant?'— which 
charge the court refused to give. Givitig the charge given, and refusing that 
afiked, were excepted to, and bave beeh asstgned as error. 

T. J. j^reeman, for plaintifl in error. 
M. M." Parks, for défendant in error. 

Before McCOBMICK, Circuit Jndge, and LOCKE and TOULMIN, 
District Judges. 

LOCKE, District Judge (after stating the facts)^ There ia no 
doubt about the law, contended for in this case, that, if the servant of 
the défendant in the court belo^ (plaintiïï in error) committed an 
assault while acting within thescope of his employment, the com- 
pany is liable, but, if not so acting, it is not. Eailroad Go. v. Han- 
ning, 15 Wall. 649; Eailroad Go. v. Derby, 14 Hovf. 468,, The diffl- 
culty ia.in making application ôf such principle to the facts as 
proven, and the only question for our examination is whether sueh 
facts raiaed a question as to whether or not he was so acting suf- 
ficient to submit to the jury. Where there is such question, it is 
one of fact, and should be so submitted (Redding v. Railroad Co., 
â S. G. 1); but hère ithe trial court did not consider the testimony 
justifled such submission. The position of the cbnductor made it 
his duty to coUect the f are from those he found on the train with- 
out tickets, passes, or recognized right to ride, and in doing this, 
or attempting to do this, or in meeting any exigency or emergency 
naturally and necessarily growing out of this duty, his conduct, or the 
course he pursued in performing it, would be vifithin the scope of his 
employment. The testimony hère shows that he approached Wil- 
liams for his fare, but was informed that he was being passed by 
the road master, but, upon being told by that party that he had 
not given Williams permission to ride, he went back to Williams, and 
again demanded his fare, and, in doing this, he admits that he may 
hâve used strong language, may hâve sworn, and said that be was 
a "damned lie." How far this was proven by the testimony of the 
plaintifl, which was before the court, the record does not disclose, 
and we can only détermine what preceded the assault by the ad- 
mission of Meely himself. He was at that time acting within the 
scope of his employment, and When his abuse was answered by 
something which implied the same insuit he had been heaping upon 
Williams, and which had naturally been drawn out by his own 
language and conduct, we do not consider that it can be properly 
claimed that he Immediately abandoned his employment as con- 
ductor, and commenced an attack solely in his personal capacity. 
If, as is claimed, hé was resenting a fancied insuit as a man, it 
plainly appears from his own testimony that it was one which he 
had provoked as conductor, and we consider that such character 
should reasonably be held to cover the whole transaction, and that 
the entire évidence, W!hen properly considered, cannot reasonably 
raise a question whether he was not acting beyond the scope of his 
employment, which should hâve been submitted to the jury. In 
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înstructing the jury that, if they found that the conductor alarmed 
the piaintifE to such. an extent that he jumped ofE the car, they 
should find for the plaintiff, although the allégations of the pétition 
were that he was knocked and kicked from the train, we consider 
that the judge charged upon thé etidence before him, and that the 
Tariance between aUegata and probata was immaterial. It was 
not such as could mislead or surprise the adyèrse party. McClel- 
land V. Smith, 3 Tex. 210; May v. PoUard, 28 Tex. 677; and Wie- 
busch V. Taylor, 64 Tex. 53. Forcing the plaintiff off the train in 
a wrongful manner was the gravamen of the complaint, and, whether 
it were done with the hand, the f oot, or threats bf bodily injury, the 
effect was the same. The judgment of the circuit court is therefore 
affîrmed, with costs. 



In re SPOFFORD. 
(Circuit Court, S. D. New York. May 22, 1894.) 

1. WlTNESS— COMPELLING AtTHNDAÎÎCE BEFOKE MaSTEK OuTSIDE JuBISDICTION 

OS" CODKT. 

On the appointment by a circuit court, in a suit in equity, of a master 
to take testimony in another district, a subpoena to appear and testify 
before him was issued by the circuit court for that district, and served 
on a witness therein, who appeared, but refused to be swora. Héld, that 
the witness was punishable for contempt by the com-t issuing the sub- 
poena, 

2. Contempt— Punishment — Review of Ordek by Cibcdit Court op Ap- 

PEALS. 

Where a witness déclines to be sworn, In order to présent objections 
which his counsel might reasonably hâve supposed well foundèd, an order 
punjshing him for contempt therefor may be in the alternative, or, if 
peremptory and final, its opération may be stayed until an appeal can 
be heard and determined by the circuit court of appeals. If that court 
has jurlsdiction of such an appeal. 

An order made in the suit of the Farmers' Loan & Trust Com- 
pany against the Northern Pacific Railway Company, pending in 
the circuit court of the United States for the eastern district of 
Wisconsin, directed that testimony be taken before a master, with 
leave to take such testimony outside the district. Pursuant to 
such order, the master appointed proceeded to take testimony at 
New York City. A pétition was presented on behalf of défendants 
to the circuit court for the southern district of New York for sub- 
poenas to testify. Such subpoenas were issued, and one of theni 
was served on Charles A. Spofford, requiring him to appear before 
the master, and to testify. Mr. Spofford appeared, but refused to 
be sworn. An order was obtained in the southern district requir- 
ing said Spofford to show cause why he should not be attached 
and punished as for contempt of court, in failing to obey the com- 
mand of the subpoena. 

Wlieeler H. Peckham, for petitioners. 
Root & Clarke, opposed. 
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LAOOMBEj Circuit Juflge. Although still of tire opinion tere» 
tofore expressed in Arnold v. Chesebrough, 35 Fed. 16, the weight 
of authority in th.e circuit courts is so strongly the other way that 
I feel constrained to grant this motion. Eailroad Co. v. Drew, 
3 Wooda, 691, Ped. Cas. No. 17,434; In re Steward, 29 Fed. 813; 
Johnson Steel Street-Rail Co. t. North Branch Steel Go., 48 Fed. 
191; In re Allis, 44 Fed. 217. 

As the witness has been in no sensé contumacious, but bas 
declined to be swom or to produte the books only in order to 
présent objections whlch his counsel net unreasonably supposed 
to be well fôunded, the order may be in the alternative. It wiU, 
however, be made peremptory and final, if witness' counsel so 
désire; and in that case I shall, by a subséquent order, stay its 
opération untU appeal can be heard and determined by the cir- 
cuit court of appeals. The suprême court has, it is true, repeatedly 
held that it could not, either by appeal or writ of error, review the 
action of a circuit court, ihflicting fine or imprisonment for a con- 
tempt (Ex parte Kearney, 7 Wheat. 38; New Orléans v. Steam- 
ship Cq., 20 Wall. 387; Hayes v. Fischer, 102 U. S. 121), on the ex- 
pressed ground that no appellate jurisdiction in snch cases had 
been conf erred upon it by the laws of the United States. The 
old commoh-law rule, however, — that the order of a court, whose 
décisions on ail other questions are reviewable, is sacred, and 
not be inquired into, when it inflicts punishment for contempt, — 
seems abhorrent to tiie sensé of naturaJ justice. It puts the prop- 
erty and personal liberty of one individual practically at the înercy 
of another, who, being human, may presumably act, upon occa- 
sions, mistakenly, or from préjudice or passion. And it may well 
be that the circuit court of appeals may find in the broad grant 
of appeUate jurisdiction to review final décisions of the circuit 
courts "in aU cases other than those [where jurisdiction to review 
is conferred on the suprême court]," which is contained in section 
6 of the act of 1891, sufflcient warrant for holding that final orders, 
such as the one hère moved for, may be by it examined into, re- 
versed, or otherwlse determined. The case at bar certainly pré- 
sents interesting questions as to the power of a circuit court to 
take testimony in equity causes outside of its own jurisdiction, 
and upon issues other than such as are raised by the pleadings, whicli 
hâve never yet been passed upon by an appeUate tribunal 



TULOAN IBON WORKS y. SMITH et al> 

(Circuit Court of Appeals, Nlnth Circuit May 28, 1894.) 

No. m. 

l Patents— AirrrciPATiorr—BAND-SAW Milm. 

In the Smith patent, No. 442,645, for an Improvement ta band-saw mllla, 
clalm 1 of whlch is for the combination with the band wheels and main sup- 
porting frame or colnmn of an intégral standard carrylng the front bear- 
Ings of the upper amd lower band-wheel shafts, the standard being at- 
tached to the front side of the main frame or column between the band 

*Behearing pending. 
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wheels, the essential feature covered by this elaim is the oiitslde support 
for the front bearlngs of the band-wheel shafts, whieh, as constnicted, 
permits the removal and replacement of the band saw without difflculty 
or dérangement of the machinery; and the claim was not antlcipated by 
previous patents, none of whlcli coyered the combinatlon In the same 
form, although Its éléments were found in them. 

8. Same— Limitation of Claim — Peior State op Art— Inpeingemknt. 

As there was no invention in comblnlng such éléments found in previous 
patents, nor in overcoming thelr defects by merely increasing the strength 
of the parts, the daim cannot be construed' broadly to cover the use of an 
intégral outer standard attached to the main column between the band 
wheels, but must be limited to the construction shown of such outer sup- 
port in the form of a single easting, as expressed in the application, stating 
the object to be to lessen the number of parts usually considered neces- 
sary; and hence that daim is not infringed by a combinatlon in which the 
outside support is made of two parts, although tbey are bolted together 
80 as to présent the effect and produce the resuit of a single castlng; and 
claims 2, 3, and 4, each of which merely adds to the combinatlon of claim 
1 an élément found in previous patents, not involving invention, are not 
infringed by like combinations having the outside support so construeted. 
57 Fèd. 934, reversed. 

8. Samb. 

Claims 5, 6, and 10 of the patent, cover ing the stralning devlce whereby 
the saw is kept at the proper tension, ail the éléments of which, except 
the mechanlsm supporting the knife-edged bearlngs of the rock shaft, are 
found in previous patents, is limited by such pre-existing devices, and 
hence is not infringed by the straining device of the Koefod patent, No. 
468,303, the différences in the supporting mechanism being greater than 
the changes made by the Smith patent in adapting the previous devices. 
57 Fed. 934, reversed. 

Appeal from the Circuit Court of the United States for the North- 
ern District of Califomia. 

This was a suit hy Smith, Myers, and Schnier against the Vulcan 
Iron Works of San Francisco for infringement of a patent. The 
circuit court rendered an interlocutory decree for complainants. 57 
Fed. 934. Défendant appealed. 

Wm. F. Booth and John A, Wright, for appellant. 
J. H. Miller and M. M. Estee, for appeUees. 

Before GILBERT, Circuit Judge, and KNOWI/ES and HAW- 
IiEY, District Judges. 

GILBERT, Circuit Judge. This appeal is taken from an inter- 
locutory decree of the circuit court adjudging the patent sued upon 
to be valid, and the appellant, the défendant therein, to hâve in- 
fringed the same, and enjoining the défendant from further in- 
f ringing. 57 Fed. 934. The complainant's patent is No. 442,645, and 
was granted to S. R. Smith on December 16, 1890, for an improve- 
ment in band-saw mills. The défenses relied upon on the appeal 
are: (1) The absence of patentable novelty in the combinatlon of 
the claims of complainant's patent; (2) the want of patentable in- 
vention in the same; (3) that there is no infringement by the de- 
fendant. The complainant's band-saw mill consists of an endless 
band saw, stretched over and revolving about two large wheels, 
which are separated from each other by a space sufflcient to admit 
of the opération of sawing lumber. The wheels are called the 
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Tipper band wlieel and tlie Io;wie,r band Ivàéel. Tka fèkaie of ; the 
naill, as shown in th,^ patent, Fj(gvli con^ists oî a base jplate, A, an 
ùpright column, C; a horizontal poirtion, iD, lextendjng from the 
column,' between the two band saWs, aiid sustainingj an npriglit 
arm, D^ upon the outei' side of the vertical plane of the baûd wheels, 
and a similar arm, D^, extending downtpardj the objectif both of 
which arms is to furnish outé^ 'Sa^ngs respectively for the upper 
and lower band wheels; the inner hearings being attached to the 
Upright eolumn, G, and both the opper bearings being placed in 
tubes set in, the colpnin, 0, and in the outer arm, D^ The flrst 
claimioî the patent is as folloVs: 

"In a band-saw mill, thé combinatlon, With the Dand wheels and main sup- 
portlng ftame or eoltimJi, of an Intégral standard carrying the front bearings 
of the upper and lower ^band-wheelshaf tsj sald standard being attached to 
thé front side of sald lii'aHi frame or eoltimn between said band wheels, sub- 
atantlaliy as hérelnbeforé set forth." 

It is urged that this claim is anticipa ted by the English patent 
to William Newbury, No. 3,105, issued in 1808; by the United States 
patent to W. F. Parish; 2So. 388,069, ofAugUst 21, 1888; by the 
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patent to C. Meiner No. 246,330, of August 30, 1881; and by the 
patent to De Witt C. Prescott, No. 309,881, of September 13, 1887. 
The essential feature of the complainant's invention, as covered 
by the flrst elaim, is obviously the outside support. The outside 
support, as constructed in his patent, in combination with the 
other éléments, permits the removal and replacement of thè band 
saw from and upon its carrying wheels without diiRculty, and with- 
out dérangement of the machinen-. We fail to find the combina- 
tion in this form in any of the other patents. In none of them is 
there a combination of a main column with an intégral standard 
attached to the same at a point between the band wheels and at 
no other point In the Newbury patent the band saws are sup- 
ported between two equal columns, connected, it is true, at a point 
between the wheels, but nelther of which is an outside standard, 
or so constructed as to permit the placing or removal of the band 
saw without disturbing the position of the machine. The same is 
tpue of the Parigh patent. In the Meiner patent is found, per- 
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haps, the nearest approach to the complainant's invention, as cov- 
€red by this claim, and, if the outer standard in that patent were so 
constructed as to be operated without its attacliment at the upper 
and lower ends by screws Connecting the same with the frame 
which incloseà the vphole machine, it would be clearly an anticipa- 
tion of the cojmplainant's claim for an intégral outer standard, but 
in the use of those Connecting screws a dissimilarity appears 
which, though slight, is, in our judgment, sufficient to defeat the 
défense of anticipation, and, although it is apparent that the Meiner 
mill might be so constructed that the connection of the ends of the 
outer standard with fhe main frame might be wholly unnecessary 
and superfluous, yet there is no intimation in the patent that the 
machine was by the inventor intended to be used or constructed in 
any manner dther than that indicated in his spécifications. The 
Prescott patent also lacks one of the essential éléments of the com- 
plainant's flrstclaun. Instead of an intégral outer standard at- 
tached to thé main column between the band wheels, it bas twp 
distinct outer standards or arms for carrying the puter bearings of 
the band wheels, the lower of v^hich is attached to the column, but 
the upper is fbced to a column which is telescoped over the main 
column, and is moved vertically thereupon by means of a jack 
screw. 
_ It is next contended that the flrst claim lacks patentable inven- 
tion, — ^that tbe combination of éléments produces no new and use- 
ful resuit When the prior patents are considered, it is évident 
that the déviations made by the complainant from the devices that 
preceded him are but slight In the Prescott patent he found the 
main column, in connection with band wheels and standards for 
carrying the outer bearings of the band wheels attached to the 
main column at points between the wheels, so constructed as to 
permit the convenient removal and replacement of the band saw, 
the lower standard intégral and immovable, the upper movable 
vertically, its position and tension being controUed by a jack screw 
resting upon the upper portion of the lower standard, and Con- 
necting the two. In the Meiner patent he found a main supjwrt- 
ing frame or column in connection with band-saw wheels, and an 
intégral outer standard carrying the front bearings of the band- 
wheel shafts, and attached finnly by a Connecting pièce to the main 
frame at a point between the band wheels. The fact that the ends 
of the outer standard were capable of further connection with the 
main frame by movable bolts or screws renders it none the less an 
intégral outer support If, therefore, the complainant's first claim 
is to be regarded as covering broadly the combination with band 
wheels and a main supporting frame or column of an intégral outer 
standard attached to the main column between the band wheels, it 
will be seen that he found those éléments in the prior patents, and 
that he has taken the single main column of the Prescott patent 
and the intégral outer standard of the Meiner patent, and has 
combined them in a machine which may be conceded to be neat, 
compact, and strong. But this was not invention. Burt v. Evory, 
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133 XT. g. 349, 10 Sup. Ci. 394; Trimmer Co. v. Stevens, 137 TJ. S. 
423, 11 Sup. Ck 150; Setter Co. v. Keith, 139 U. 8. 530, 11 Sup. Ct. 
621; Eyan v. Hard, 145 U. S. 241, 12 Sup. Ct 919; Derby v. Thomp- 
son, 146 U. S. 476, 13 Sup. Ct. 181. 

It is urged that there was a defect in both those prior patents 
which the complainant has overcome, and that therein he has 
displayed invention. The defect is said to be the insufficiency 
of the outer supports of the band wheels to sustain the strain 
of the band saw, and the tendency to draw the wheels ont of allign- 
ment. To correct this evil it was necessary that the outer standard 
should be made more ârm and rigid. This the complainant has ac- 
complished by increasing the strength of that part. If this is 
ail that he has done, it is manifest that he has displayed no inven- 
tion. If the prior machines were defeetive for want of strength 
or flrmness, the remedy was too obvious to permit of discussion. 
It may be seen from a simple inspection of both the Prescott and 
the Meiner patents that machines made under either might hâve 
been so constructed as to absolutely overcome the defect referred to. 
In each the outer supports might hâve been made so firm and 
strong as to hold the band wheels in true alignment, no matter 
what the strain of the band saw. It is argued, further, that there 
must be invention in the complainant's machine from the fact 
that it produces more lumber per diem than any that preceded 
it. But the increased speed of the complainant's mill is due, not 
to the introduction of a new élément into his combination, or to a 
new combination of known éléments; it is attributable solely to 
the superior strength and flrmness of the supporting column of 
the band wheels. It requires no reasoning to prove that, if the 
Prescott mill and the Meiner mlll are constructed with equal 
strength and rigidity, they will run with the same speed and ac- 
complish the same resuit with the complainant's mill. But, if 
there is in the complainant's combination invention suiîScient to 
sustain the ârst claim of his patent, it is limlted to the construc- 
tion of the intégral outer support in the form of a single casting, 
attached directly to the main frame or column, and his sole inven- 
tion is expressed in his application where its object is said to be 
"also to lessen the number of parts usually considered necessary 
in this class of déviées." By referring to the proceedings in the 
patent ofiflce had upon the flling of his application, it will be seen 
that the allowance of the flrst claim, after the same had been 
twice rejected, was based upon this view of his invention, — that 
his outer support or standard was a single casting attached to the 
main column with no intervening part, and that thereby the number 
of parts was lessened. In considering the question of infringement, 
the court must be guided by the construction so given to the plain- 
tiff'a invention. The évidence proves that the défendant has made 
band-saw mills in imitation of the complainant's machine, and 
which closely resemble it. But the defendant's outer support for 
the band wheels is not made in a single casting. It consists of two 
castings, flrmly bolted together and to the main column at a point 

v.62F.no.6— 29 
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■bëtwëeri thé t>and wheels. If the coiùplainant were entitled to liave 
lils ârât daim 80 constnied as to cover, in tàe broad sensé of the 
wôïd, tàenSe of an integfal outer standard, clearly the défendant'» 
device -would be an Infringement, for that élément of the com- 
bination as used by the défendant is none the less intégral by rea- 
son of the fact that it is made of two parts so securely bolted to- 
gether as to présent the efEect and produce the resuit of a single 
casting. But the coînplainant's invention being limited, as we 
hâve seen, by the prior state of the art, if not by the express words 
of his application, to the «se of a single casting, the conclusion 
necessarily foUows that the défendant has not infringed this claim 
of the patent. Roemer v. Headley, 132 TJ. S. 313, 10 Sup. Ct. 98; 
Snow v. Rdil-way Co., 121 U. S. 617, 7 Sup. Ct. 1343; Hoff v. Manu- 
facturing Co., 139 U. S, 326, 11 Sup. Ct. 580; Derby v. Thompson, 
146 U. S. 476, 13 Sup. Ct. 181. 

The second claim adds to the combination enumerated in the 
first the hoUow supporting column in the outer standard, and the 
hollow castings attached to the main column opposite the same, 
to furnish supports for the bearings of the upper and lower band- 
wheel shafts. This claim combines with the flrst claim the élé- 
ment of hollow main standards and hollow outer standards, where- 
as, by the flrst claim, the standards may be either hollow or solid. 
The hollow standards are found both in the Parish patent and the 
Prescott patent, and in both are used for the same purpose as 
in the complainant's patent. There is, therefore, no invention 
in the combination of that élément with those that compose the 
flrst claim. The complainant can only claim the hollow standards 
in combination with the use of an outer standard made of a single 
casting, and attached directly to the main column, and it follows 
that, if the défendant has not infringed the flrst claim, it has like- 
wise not infringed the second. The. same is true as to the third 
claim, wMch cavers the use of an outer standard having a flanged, 
horizontal portion, to be secured to the main supporting frame, 
and vertical arms cast in one pièce, with the central portion bored 
to receive the adjustable bearings of the upper band-wheel shaft. 
Olaim 4 is as follows: 

"(4) The combination of the base plate, A, cast In a single pièce, the column, 
C, having a flanged base to be secured to the said base, A, the front support 
for the band-wheel shafts conslstlng of the castings, D, D', D', and shleld, 
DS together forming a supporting frame for band-saw mlUs, substantially as 
heréinbefore set forth." 

The effect of this claim is to add to the éléments already had 
under considération the use of a base plate, which is a broad, 
heàvy casting, a flange upon the base of the main column for the 
purpose of attaching the same to the base plate, and a shield 
above the lower band wheel. AU of thèse éléments are found in 
tjbie prior patents. In the Prescott patent, the base plate, A, is 
used; in the same patent, as well as in the patent to Brophy, 
No. 261,579, of date July 25, 1882, and in the patent to Stephens, 
No. 322,465, of December 15, 1885, are found the flanged base of 
the main column. In the Hinkley patent, No. 348,280, of August 
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21, 1886, the lower band wheel îs protected by a shield. The prior 
state of the art, therefore, leaves the complainant's invention, as 
formulated in the fourth claim, to the use with the other éléments 
of a shield to the lower band wheel, made in a single casting, wilh 
an outer standard, as the same is described in the flrst daim. 
This claim the défendant, for the reasons above set forth, hap not 
infringed. 

The remainder of the assignmenta of error concem what is known 
in the complainant's patent as the straining device, referred to 
and described in claims 5, 6, and 10. The object of the straining 
device in a band-saw mill is to maintain a constant strain upon 
ihe band saw, thereby holding the same to its place upon the 
band wheels, and securing, by its proper tension, accuracy of 
work. In the complainant's patent, the shafts of the upper band 
wheels hâve their bearings on top of vertical columns or trunnions, 
movable vertically within the bore of the standards. Thèse trun- 
nions terminate below in screw shafts, which rest in the ends 
of short arms extending from a single rock shaft. By the turning 
of the rock shaft the trunnions are raised and lowered, carrying 
with them the upper band wheel. In order to hold the rock shaft 
under a constant tendency to turn, and to hold the trunnions up, 
and press the upper band wheel against the saw, a lever is secured 
to the rock shaft, and weights are imposed upon the lever. The 
rock shaft itself turns upon "knife edges," which are let into the 
shaft upon the lower side at either end, and thèse rest upon brackets 
projecting inwardly from the outer walls, respectively, of the outer 
standard and the main column. The claims are as foUows: 

"(5) In a band-saw mill, the combination of the supporting frame, the 
vertically adjusted bearings for the upper band-wheel shaft, mounted in said 
frame, the transverse shaft, G, mounted on knife-edge bearings, in said frame, 
and havlng arms, g, g\ secured upon said shaft to support the bearings of 
said upper band-wheel shaft, and the weighted lever, K, secured upon said 
shaft between the knife-edge bearings to counterpoise the bearings of the 
upper band-wheel shaft, and provide a sensitive , automatic adjustment for 
the same, whereby the saw is kept at the proper tension, substantially as 
hereinbefore set forth." 

Olaim 6 adds to the combination in claim 5, in substance, the fol- 
lowing: (1) The knife-edge bearings let into the rock shaft; (2) 
the supporting plates, g*, resting on the brackets in the main frame; 
(3) that the short arms of the rock shaft hâve steps in their outer 
ends; (4) the hardened steel adjustment screws passing through 
said steps; (5) that the adjustable bearings of the upper band wheel 
rest upon thèse screws; (6) the rod, k, suspending the weights; (7) 
the cap nut, k, supporting the weights; .(8) the movable weights. 
Claim 10 is as foUows: 

"(10) In a band-saw mil! the combination of the column, O, brackets project- 
ing from said column, a rock shaft having knife-edge bearings resting upow 
said brackets, a weighted lever, and two arms, g, gi, screwed upon said rock 
shaft with the band-wheel shaft, and the boxes and rods supporting the 
boxes, said rods resting upon the arms, g, gi, substantially as shown and 
described." 

Straining devices are found in most of the band-saw mills which 
preceded the complainant's invention. In the Parish patent the 
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verticaHy adjustable bearings of the upper band-wheel sbaft are 
ntoiiDtted aâ in the complainant's çombination, and are supported 
upon rods, the lower ends of which connect with pivoted levers, the 
inner end» of which connect again with hanging rods, the lower 
ends of which connect with the anus of a rock shaft, with a cen- 
tral lever carrying a weight. Hère are ail the éléments of the 
complainant's straining device, with the exception of the knife-edge 
bearings of the rock shaft and the mechanism necessary for the sup- 
port of the same. In the Parish patent the rock shaft tums upon 
round joumals. The use of the knife-edge bearing, however, is 
found in the atraining device of the Prescott patent There one 
of the rods which support the bearings of the band wheel is knife- 
edged below, and rests upon a pivoted lever, which supports the 
weights, and the advantage of the sensitiveness of the knife-edge 
bearing is distinctly claimed by Prescott in his application for pat- 
ent. With thèse patents before him, the complainant combined 
the éléments of his straining device. He mounted the rock shaft 
upon knife-edge bearings let into the shaft at either end, placed 
the upright rods which support the bearings upon steps let into the 
outer ends of short arms or levers attached to the rock shaft, and 
supported his knife-edge bearings upon brackets, Notwithstand- 
ing the prior state of the art, this çombination, we think, displays 
invention. But the question arises whether the défendant has in- 
fringed this feature of the complainant's p-tent. The défendant 
has used the straining device patented to G. T. Koefoed on Feb- 
ruary 2, 1892, letters patent No. 468,303. In the Koefoed patent the 
supporting columns of the band-wheel bearings rest upon a trans- 
verse bar, which the complainant denominates a rock shaft, but 
which the défendant caUs a straining lever. The lower ends of 
the supporting columns are knife edged, and rest directly upon the 
straining lever, and not upon arms projecting therefrom, as in the 
complainant's device. The straining lever itself, instead of turn- 
ing upon knife-edge bearings let into the same, is constructed with 
short arms projecting lateraUy, and thèse arms rest upon knife- 
edge bearings placed, not in the arms, but let into supporting brack- 
ets below the same, which brackets project frOm the inner 
walls of the main frame and the outer standard. We 
are of the opinion that the Koefoed patent so far départs from 
the spécifie features which constitute the complainant's in- 
vention that it does not infringe the same. If the complain^ 
ant's device were a pioneer invention, or if it introduced for the 
first time the use of a rock shaft on knife-edge bearings, or any 
other essential élément of the çombination, it would be entitled to 
a broader construction; but, narrowed as it is by the known and 
patented devices antécédent to it, the court is compelled to more 
Strictly construe its claims. The Koefoed device goes further than 
to make merely formai changes in the complainant's patent Its 
déviations therefrom do not consist in the mère transposition of 
parts, the placing of knife-edge bearings upon one part instead of 
another, the makîng a rock shaft in the form of a bar instead of a 
cylinder, but it introduces such change in the construction of the 
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parts as to avold the éléments of the complainant's invention, 
îimited, as we hâve found the same to be, by the pre-existing de- 
vices. The défendant has not used a "shaft with anns, g, g^," 
nor a shaft with knife-edge bearings, either let into the same or 
into the supporting mechanism of the same. He lias used a shaft 
without the arms, g, g\ for the support of the upper band-wheel 
bearings, and has not made the shaft to tum upon knife-edge bear- 
ings in the shaft, or beneath the same, but has connected it with 
knife-edge bearings by anns extending laterally therefrom. Thèse 
différences, slight as they may be, are, in onr judgment, as great 
as the changes wliich the complainant made in adapting the former 
devices, and are sufficient to relieve the défendant of the charge of 
infringement. The decree is therefore reversed, at the cost of the 
appelle©. 
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(Circuit Court, S. D. New York. March 15, 1894.) 

Patents— Infringembnt—Accounting fok Profits. 

Oombînations covered by claims of complainant's patent for a frlUing 
and crlmping machine were used, with additional features, by défendants. 
In roUer-plaitlng machines, produeing large quantitles of plaitings flnished 
for use as trlmmlngs. On an accountlng of profits from the Infringement, 
there was no satlsfactory proof that the finlshed product could be produced 
by complainant's machines: and it appeared that, while such plaitings 
could be made by hand, the process was tedious and expensive, and the 
product inferior and unmerchantable, and they had not been so made be- 
foro the introduction of the roller-plaiting machines. Héld, that défendants 
should not be held liable for profits to the amount of the différence between 
the cost of maWng the plaitings by machine and the cost— 30 to 50 tlmes 
greater— of making them by hand; the burden belng on complainant to 
show that the profits were entlrely due to his patented combinations, and 
that the cost price of hand-made plaitings was a falr measure of compari- 
son. 

This was a suit by Théodore A. Tuttle, trustée, against John 
Claflin, executor, and others, for infringement of a patent. The 
patent was sustained, and held to be infringed, and an accounting 
ordered. 19 Fed. 599. Défendants fllled exceptions to the master's 
report on the accounting. 

Benjamin P. Lee, for complainant. 
Edmund Wetmore, for défendants. 

COXE, District Judge. This action îs based on letters patent No. 
37,033, granted to Crosby and Kellogg, December 2, 1862, for an 
improvement in machines for frilling and crimping. The bill was 
filed August 1, 1878, 15 years and 8 months after the date of the 
patent. In March, 1884, the patent was sustained by this- court 
(Tuttle V. Claflin, 19 Fedl 599), and the second and fourth claims 
were held to be valid and infringed. Thèse claims are as follows: 

"(2) In combinatlon, a crimper and a smoother, substantially such as de- 
scribed, and acting, substantially as speclfled, to hold the crimps to an edge." 
"(4) In comblnation with a crimper substantially such as specified, a sprifig 
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actlng t» iSorcesaia crimper upon the goods whlle crimplng them ^nd relaxing 
Its pi^essure whlle the (îriniper Is retreatlng, substantially in the mâniier and 
for the ptnTpôse speelfled." ' 

tbJi second claim is the broader of the two, the f ourth claim being 
for a more limited combinatioD. , 

On, the 24th pf August, 1893, the master filed his report, in which 
he fpund no damages a,gainst the, défendants, but i*eported the 
8um o£"f7,6,215.$5 "as the profits, gains and advantagës which the 
said défendants hâve derived, received or become entitled to by 
reason of their infringement." The master proeeeded upon the 
theory that the entire profit of the large roUer plating machines 
used by thç' défendants was due to the combinations of the claims 
just qupted, and that the défendants had saved the différence be- 
tween one-half a cent a yard, the cost when the machines were used, 
and the cost of making the same number of yards by hand, which 
was estimated to be 15 cents per yard for linen plaitings and 25 cents 
per yard for woolen plaitings. In other words, that it cost the de- 
fendants 12,419.55 to plait |83,910 yards of goods on the machines; 
that if they had not used the machines they would hâve had the same 
number of yards plaited by hand at a cost of |78,635.40, and that they 
had, therefore, saved the différence (|76,215.85), and should pay it to 
the complainant' The compàrison was not with the next best trim- 
inihg, but with tïiê same trimming made in the next best way, or in 
the way which the master found to be the next best. 

On the 26th©f August, 1893, the défendants filed exceptions dis- 
puting the côrrecthess of ail the master's conclusions as to the 
pCoflts derived by them. 'The exceptions présent several questions 
of minor importance, the broad, fundamental question being whether 
the complainant is entitled to recover $76,215.85 as profits from the 
defendajits. 

The testimony establishes two propositions — First, the combina- 
tions of the second and fourth claims of the Crosby and Kellogg pat- 
ent would not produce the finished product of the infringing ma- 
chines used by the défendants; and, second, if machines and prod- 
ucts were identical, the compàrison instituted by the master be- 
tween the cost of malcing the plaitings by défendants' machines and 
the cost of mâldûg them by hand was not, upon the facts of this 
case, the proper rule of computation. 

The invention is an ingénions device, designed originally for a 
sewing-machine attachment and intended to do the same gênerai 
character of work as the Arnold ruffler, but it was distinctly an ad- 
vance over the Arnpld machine. It is entirely clear, howcA-er, that 
tljiè mechanisms covered by the second and fourth claims did not 
and Gould not produce a coinimercial plaiting like those made on the 
défendants' machines, yiz. a" spaced and ironed wide plaiting ready 
fqr use as a trimi|iing for ïadies' gowns. The défendants' machines 
tdolï the frills produced by the combinations of the claims, and by 
making the plaits uniform and ironing them down originated some- 
thing which caught the market and produced the demand. In 1867 
James Orr, of Glasgow, inveûted a roller-plaiting machine which 
seems to hâve created the demand for trimmings of this klnd. At 
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Icast there is no satîsfactory proof that for six years and more after 
the Crosby and Kellogg invention their machine, as patented, ever 
did or ever could make a yard of trimming like that made by the 
défendants' machines. It was to thèse machines, organized and per- 
fected long after the Crosby and Kellogg invention, and containing 
as they did the condensed ingenuity of several prior structures, that 
the art was indebted for the trimming so fashionable during the 
period in question. Surely the features added to the machines by 
Orr, Grifflth and Fanning, and particularly the ironing feature by 
which a perfectly sjTumetrical finish is imparted to the plaitings, must 
hâve contributed something to their value. To assert that the whole 
value is due to the Crosby and Kellogg invention is erroneous. The 
complainant is not entitled to appropriate the additional value im- 
parted to the plaitings by those features of the infringing machines 
not found in the second and fourth claims. 

But admitting that the machines used by the défendants were 
precisely the machines of the claims and nothing more, still the 
comparison instituted by the master between the cost of plaitings 
made on them and the cost of hand-made plaitings was, it is thought, 
founded upon mistaken premises. The punishment inflicted upon 
the défendants is ont of ail proportion to their fault. They hâve 
been adjudged to pay a very large sum of money upon the theorv- 
that they hâve made that sum or saved that sum by the use of the 
complaiuant's machine. The proof fails to satisfy the court of the 
soundness of this view. 

Assuming, as we must, that the défendants would hâve acted in 
accordance with the ordinary rules which govern human condu"^. 
it is hardly probable that they would hâve ordered nearly half a 
million yards of plaiting at such a ruinous cost. Surely there is 
no presumption that they would hâve done so. The witHess best 
fltted to speak on this subject, the défendants' superintendent, says 
that they would not. The presumption was greater that the défend- 
ants would hâve given up the use of this trimming altogether, or 
would hâve adopted some substitute, rather than that they would 
hâve resorted to a method which common sensé would reject both 
because of its enormous expense and also because of its inefficiency. 
Not only were plaitings made by hand too expensive, but they were 
so poorly done that it is doubtful whether the défendants could 
hâve used them at any price in compétition with the machine-made 
plaitings. If this were an art in which hand-made plaitings had 
been used before to any appréciable degree as articles of commerce, 
and machine-made plaitings had superseded them, there would be 
more reason for asserting that the défendants would hâve con- 
tinued to use the old method if they were prevented from adopt- 
ing the new. But hère there was no old method. The Crosby and 
Kellogg machine had been in existence for six years and had created 
no demand for kilt plaitings. Such plaitings could, of course, be 
made by hand, but the process was tedious and expensive and the 
product inferior and unmerchantable. It is fair to say that, in a 
commercial sensé, kilt plaitings were not made by hand prior to the 
introduction of the roller-plaiting machines. The infringing ma- 
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chinea made the demand. They created the market There îs 
nothing but conjecture to show that the défendants would hâve 
resorted to the hand-made method. First, it was so expensive as 
to be practically prohibitory, and, second, it was impossible to make 
a marketable plaiting by hand,-^one that could compete success- 
fully with the machine-made plaitings. 

But the matter should not be left to presumption. The bur- 
den was upon the complainant to establish the affirmative of both 
thèse propositions — First, that the profits were entirely due to the 
combination of the claims; and, second, that the cost priée of hand- 
made plaitings was a fair measure of comparison. He bas done 
neither. 

Varions illustrations will occur to any one familar with patents 
where ingenious labor-saving machines hâve created an art whlch 
otherwise would not hâve existed. Take the paper-bag industry, 
for instance, Is it a fair assumption that a manufacturer who 
found himself precluded from using the patented machines, which 
turn ont bags by the thousands, woidd attempt to supply the market 
with hand-made bags? A machine will sometimes make in a sec- 
ond an article which never was made before and which can be 
made by hand onJy after hours of painstaking toil by a skilled arti- 
san. The machine will supply hundreds of millions of thèse articles 
annually to commerce at a price merely nominal. To make the same 
articles by hand, though physically and experimentally possible, 
is practically and commercially out of the question. The time, 
labor and money required would preclude such an attempt. An 
article costing a dollar cannot compete successfully with a better 
article costing a mill, and no rational being would attempt such 
a compétition. And yet, if the doctrine of the report is pushed 
to Its logical conclusion, the owners of patents for comparatively 
unimportant inventions will be able to levy an enormous tribute 
upon infringers, resulting in fabulons but unmerited wealth to the 
former and bankruptcy to the latter. 

With the highest respect for the opinion of the learned master, 
the court is unable to agrée with the conclusions reached by him. 

The exceptions, so far as they relate to the questions discussed, 
must be sustained. 



INTBRIOR CONDUIT & ESTSULATION CO. v. EUREKA ELECÎTRIO CO. 

(Circuit Court, S. D. New York. Aprll 21, 1894.) 

Patbnts— Limitation bt Phtor State of Abt— Electkio Wikino. 

In the Johnson and Greenfield patent, No. 401,498, for Improvements In 
wlring structures for electric lightiug, claim 1, for the combination of a 
pipe of insulating material, a pair of wires insulated from each other and 
In close proxlmity wlthin the pipe, each forming one side of an electric 
Ughting circuit, and a safety catch interpolated in the circuit, and clalm 
S, for the combination of the same éléments, having the wires twisted to- 
gether, even If such combination Involves invention, ail the éléments being 
old, in vlew of the prior use of similar devlces and comblnations, can be 
npheld only if llmited to a complète System of pipes extending eontinuously 
through thé building, as described and shown; and they are not Infringed 
by structures which do not employ such a System. 
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This was a suit by the Interîor Conduit and Insulation Com- 
pany against the Eurêka Electric Company for infringement of a 
patent. 

R N. Dyer and D. H. DriscoU, for complainant. 

Francis Forbes and 0. E. Mitcliell, for défendant. 

COXE, District Judge. This is an Infringement action based 
upon letters patent No. 401,498, granted to Jolmson and Green- 
fleld, April 16, 1889, for improvements in wiring structures for elec- 
tric lighting. The object of the patentées was to provide buildings 
with wires for electric lighting which can be readily removed and 
replaced by other wires. A second object was to fumish protec- 
tion from are. There are four sheets of drawings and a descrip- 
tion which enters minutely into détails, but the improvement in 
controversy may be stated briefly to consist in placing a pair of 
wires, — each wire forming one side of an electric lighting circuit, — 
into a pipe made of insulating material; a safety catch being in- 
terpolated in said circuit. 

The first and third claims are the only ones involved. They are 
as foUows: 

"(1) In house wiring for electric Ught, tlie combinalion of a plp« of insulating 
material, a pair of wires insulated from each other and placed in close 
proxlmlty to each other within said pipe, and each forming one side of an 
electric lighting circuit, and a safety catch Interpolated In said circuit, sub- 
stantially as set forth," 

"(3) In house wiring for electric light, the combination of a pipe of insulating 
material, a pair of insulated wires twisted together within said pipe, each wire 
forming one side of an electric lighting circuit, and a safety catch interpolated 
in said circuit, substantially as set forth." 

The défenses are lack of novelty and invention, noninfringement, 
defective title and the absence of an oath from the amended spéc- 
ification. 

The combination of the claims is limîted to the following éléments 
in house wiring for electric lights: First. A pipe of insulating ma- 
terial. Second. A pair of wires insulated from each other, and 
placed in close proximity to each other within said pipe, and each 
forming one side of an electric lighting circuit Third. A safety 
catch interpolated within said circuit. The third claim is like the 
flrst, only it is still further limited to a pair of wires twisted to- 
gether. In the spécification as originally flied, the patentées claim- 
ed the invention without référence to the material of which the 
pipes were constructed. Indeed, métal pipes were used by them 
prior to the application. They also assert in the spécification as 
flled that, instead of one tube with two wires, two tubes containing 
one wire each may be used without departing from the spirit of the 
invention. The application was rejected upon several références, 
the examiner holding that the applicants had merely adopted the 
well-known underground System for use in buildings, and that it 
was not new to run electrical wires through pipes under the plas- 
ter of buildings. The applicants thereafter amended, the prin- 
cipal change being the limitation of the claims to pipes made of 
insulating material. The application was again rejected on the 
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M[artîi)i patent Np. 28^940, which shows paper tubes for convey- 
Ing elgctric wi,res, tlxç examiner observing that "the mère fact tkat 
the pipes are of insulàting material is not patentable." He also 
pointed ont that safety catches were old. The spécification was 
again amended, and thèreafter the patent àssued. The complain- 
ant's brief concèdes : 

"ïhat each of the éléments of tlie combination claimed In clalms 1 and 3 of 
the patent In suit was individually old. The insulatliig tube w.as old, the 
twin condilctor was old and the safety catches were old." 

Again, the brief says: 

"Thus, the patents In évidence show that the character of paper tube set 
forth in the complainant's patent was not In itself new, but could be produced 
by any ohé skllled In the apt" 

The qi^estion then is» did it involve invention to place the old 
twin wires in the old insulàting tube and interpolate a safety tatch 
in the circuit? 

If there were nothing more of the prier art shown than is con- 
tained in the foregoing admissions, there might be difflculfy in 
reaching a correct answpr,'but it further appears that the folio w- 
ing devices and combinatiôns were old : 

First. Short, lengthsof' insulàting tubing were used in this art 
in the wali s and partitions of buildings. 

Second. Zinc and ' woodén tubing was used in the side walls of 
buildings with single wii*eiS. Twin wii-es had been run through the 
tubes of chandeliers, and: through zipc tubes flve or six feet long 
in the walls bf buildings. Safety catches had been used in connec- 
tion with a circuit formfedby two wires dravrn through the pipe of a 
chandelier. 

Thlrd. Complainant's brief sums up the disttnguishing merits 
of the alleged invention as follows: 

"Such, then, being the admitted facts, It Is apparent that the invention of 
Johnson and Greenfleld résides in the peculiar way of utUizilig the gênerai 
knowledge that electric wires in close proxlnaity tend to a short circuit, which 
gênerai knowledge was availed of before by separating the conductors so as to 
avold this short chrcuitlng. Now, the pectllar way in which Johnson and 
(îreenfleld availed themselves of this genaral knowledge is by combining the 
tibree known éléments, which were never before combined, so as to bring about 
tlie short clrcuitlng of the wires to quicken the action of the safety catch." 

* But It would seem that ail this was clearly diselosed by Mr. John- 
son himself in his patent No, 359,726, granted in March, 1887. The 
spécification says: 

"I hâve diseovered, however, that by brlnglng the conductors close together. 
and so arranging and construeting them that any Imperfection of the insula- 
tlon will immedlately establish an arc bétween the conductors themselves of 
such low résistance as to amoiint to a praet|cal short circuit, the safety catches 
will be Invariably tused and the circuit broken before damage can occur. 

* • • It will be seen that there can be no contact of the Inner conductor 
with any extemal object except, through the outer conductor. The breaking 
down of the insulation separating the conductors will with certainty produce 
an arc of such low résistance as to effect a short circuit between the con- 
ductors, instantly fuslng the safety catch , or safety Catchèa protecting the 
particular conductors, and breeking the circuit, or the two conductors, being in 
such cloee proximlty, will be soldered together by the fuslMi of the lead cov- 
^ing, which evidently will form a short circuit between them." 
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Foupth. In 1876, Edward A. Hill obtained a patent, No. 176,784, 
in which occurs the following statement: 

"I propose to provide a séries of tubes or pipes brolien at eacli turning, and 
at Intervals along their lengths, by open spaees, to afford access to the bimdle 
of several wires which are run through said tubes. Thèse tubes or pipes are 
laid throughout the building, preferably supported by the lathlng before the 
plastering is applied." 

Fifth. In 1883, John F. Martin ottained a patent, No. 275,399, the 
object of the invention being "to provide a noncpinbustible and fire- 
proof conductor for electric light and other wires to be conveyed 
through buildings." This is accomplished by providing tubes of 
paper with an insulâting lining. 

Sixth. In 1884, Henry Edmunds obtained a patent, No. 291,170, 
in which he describes the inconvenience of passing the conductors 
through long lengths of pipe, and obviâtes this alleged diificulty by 
placing tM'o insulated wires in a metallic case. 

Seventh. The patent granted in 1884, to Jonathan H. Vail, No. 
308,713, shows two insulated wires twisted precisely as shown in the 
patent at bar, and inclosed in pipes of lead with safety catches inter- 
polated in the circuits. In short, if for the lead pipe, which is a poor 
conductor, were substituted a pipe of insulâting material, the Vail 
combination would be almost the exact counterpart of the com- 
bination of the claims. 

Eighth. The record also shows that Systems approximating the 
System of the patent were well known in underground wiring. 

Enough has been said to demonstrate the proposition that this 
patent rests upon an exceedingly vague and shadowy foundation. 
What did thèse patentées do? Grant that they were the first to 
place the old twin wires into a tube made of insulâting material, 
it certainly did not require invention todo this. One of the pat- 
entées, when asked whose idea it was to use this tubing, said: "We 
both recognized intuitively the necessity for such material if we 
were to evolve. a perfected conduit System for electric wiring." In 
other words, the idea of using the old insulâting pipe would corne 
spontaneously to any skilled electrician. But, as before shown, 
they were not the fllrst to use a nonconducting tube in this way. 

I hâve examined the patent with care to discover what new idea 
it has contributed to the art, and am compelled to think that the art 
of electric lighting would hâve lost nothing tangible if the state- 
ments of the patent had never been made public. I cannot resist 
the conclusion that many of the marvelous attributes ascribed to the 
patent are afterthoughts, which find their origin largeiy in ardent 
and ingénions expert imagination. It may be doubted whether the 
patentées themselves were conscious, when they put the old wires in 
the old pipes, that they had made a disCovery which cured ail the de- 
fects of the past and was to lay a heavy tribute upon ail electrical 
wiring in the future. What they did do seems most simple to 
the ordinary lavman. Both were accomplished electricians. Mr. 
Greenfleld had had large expérience in wiring buildinigs. In 1883, 
he had wired the MiUs building by drawing insulâting wirea through 
zinc tubes. Mr. Johnson had a cottage at Greenwich which he 
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wished to hâve wired. He consolted Mr. Greenfield on the subject, 
and the latter describes what occurred at the suprême moment when 
the invention had its birth: 

"Mr. Johnson asked me If I couldn't wlre tKat cottage In a way so that 
the wires could be got at and repaired, If necessary, without tearlng up any 
of the building, and I told him, "Yes;' I thought that I could put in a System 
of tubing which could be used for race ways, If properly constructed, mailing 
a continuous channel; and he said, 'Greenfield, go ahead and do it,' which I 
did." 

Most assuredly he did it: What else could he do? He had done 
substantially the same thing before in the Mills building, and he 
utilîzed his knowledge to Suit the changed condition precisely as 
any other skilled electriciau vrould hâve done aftôr he was told what 
was wanted. The attempt to magnify this apparently simple ex- 
ploit into an invention of surpassing excellence can be accomplished 
only by the substitution of théories based upon the imagination for 
facts based upon the évidence. 

If a construction broad enough to cover the defendant's structures 
is placed upon the claims, they must be held invalid. If limited to 
a complète System of pipes extending continuously through the build- 
ing "f rom supply to consumption," as shown in Fig. 1 of the patent, 
the claims may be upheld. But the défendant does not employ 
such a System, and in no event is the third claim infringed for the 
reason that the défendant does not use a pair of wires twisted to- 
gether. 

It foUows that the bill must be dismissed. 



SHAW V. ANDEEWS et aL 
(Circuit CJourt, S. D. New York. 3uly XO, 1894.) 

U CONTBACTS— CONTBMPOKANKOUS CONSTRUCTION BY PaBTIBS. 

Evidence Of thé opinion of the parties to a contract as to Its meanJng, 
not carried Into efCect by any act, does not show such a contemporaneoua 
construction as should govem its interprétation. 
3, Patents— AssiGNMENT for Shark in Profits of Assignée. 

An agreement for asslgnment of a patent, Including claims for Infringe- 
ment and royalties, provlded for the collection of royalties and suing of 
■ infringers by the assignées, and that they should manage the patent aa 
they might deem best for the interest of ail parties; that the assigner 
should be paid one-fourth of the net proceeds of the business; and also 
fixed a ba^s for priées of royalties. Edd, that the assîgnor was entitled 
to share in the profits of the assignées from thelr own use of the patent, 
as well as In the royalties therefor. 

In Èquity. This was a suit by Jehyleman Shaw against William 
D. Andrews and others for an accounting for a share of royalties and 
profits under an assignment of a patent. 

! Thomas M. Wyatt, for plaintifE, 
, William Man, for défendants. 

WHEELER, District Judge. The défendants were the owners of 
the patent to Green for driven or tube weUs. Eames v. Andrews, 
Igg XJ. S. 40,, 7 Sup. et. 1073. The plaintiff was the owner of patent 
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No. 101,774, dated April 12, 1870, for an improvement on such wells 
by Connecting seYeral together. On August 16, 1881, they entered 
into a written agreement tliat the plaintiff should assign Ms patent, 
including ail claims for infringement and royalties remaining un- 
paid, to the défendants, and that they should "proceed to demand 
royalties from parties infringing, and endeavor to secure récogni- 
tion of the said letters patent, and so manage the same as they may 
deem best for the interest of ail parties concemed, and to bring suit or 
suits in the United States courts against parties infringing, for the 
purpose of establishing and sustaining the validity of said letters pat- 
ent, if it appears to them to be good policy so to do; * * * ad- 
vance the necessary means for conducting the said business and 
prosecuting any suits they may so bring, assuming and paying ail 
the costs and expenses, and looklng to the proceeds of the business 
for their rémunération;" "that ail costs, charges, and expenses of 
whatever nature or kind incurred for and in the prosecution of the 
business aforesaid shaU be first paid eut of the proceeds, after 
which," the plaintiff should be paid quarterly one-fourth of the net 
proceeds, and the remaining three-fourths should belong to the de- 
fendants; that the "gênerai basis for priées of royalties shall be for 
first-class wells, of two inches internai diameter, twenty-flve dollars 
per tube, with such discounts for wells of less capacity, or wells used 
for fire purposes alone, for condensing or other spécial purposes, or 
for inferior water, as may be considered just and proper by" the 
défendants; and that the défendants should make no charges for 
their personal services. The plaintiff accordingly assigned his pat- 
ent to the défendants, who collected royalties from varions sources, 
and themselves put in water Systems of tube wells for the city of 
Brooklyn and other places, using the devices of the plaintiff's 
patent, for which they received large sums. They bave accounted to 
the plaintiff for ail the royalties collected of other persons according 
to the agreement, and hâve overpaid him what would be due for 
royalties at $25 each on the tubes of thèse Systems put in by them, 
but hâve not accounted for the profits, if any, arising to them from 
the use of the plaintiff's invention patented in the patent assigned to 
them in putting In thèse Systems. This suit is brought for an ac- 
count of the whole. None is necessary unless the plaintiff is en- 
titled to share in those profits. Ail appear at first, and while the Sys- 
tems were being put in, to hâve referred to the plaintiff's right as 
being to a share in the royalty on thèse tubes, and not in thèse profits. 
But no agreement to so treat them appears to bave been made. No 
change in the course of business is shown to hâve been made by the 
défendants because of this treatment of his right by the plaintiff. 
The défendants did not make quarterly payments on that nor any 
basis according to the contract, and no settlement between the par- 
ties on that basis has been effected. This is relied upon in behalf 
of the défendants as such a contemporaneous construction of the 
contract in this respect that it should govem. But this view of the 
contract does not seem to hâve been carried far enough to amount 
to any praetical construction. It remained in opinion, instead of 
being carried into effect by act. 
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Tke défendants insist, also, that tMy were, by thé terms of the con- 
trac* itself, to deal only with infringements and royalties, and that 
the plaintiffi had no interest in the patent left to Mm beyond his one- 
fourth share in what inight be realized from royalties, as such, 
and from Infringements. The collection of royalties and suing of 
infringers were alone expressly prpTided for as things to be done 
by the défendants; but, in additioûj they were generaUy to "so man- 
age the sam:e"^that is, the patent-^-as they might deem best for the 
interest of ail. Thèse water Systems could not be put in but under, 
or by infringement of, this patent. As they held it, they could not be 
infringers of it, and putting in the Systems by them while they so 
held it nrnst 'hâve beén under it, and a part of their management of 
it. This sôems to be a part "of the business aforesaid," one-fourth 
of the net proceeds of wMch was to be paid to the plaintifl. 

Let a decree be entered for an account. 



NBW DEPABTURE BELL CO. v. HARDWARE SPBCIALTY CO. 

(Circuit Court, D.New Jersey. June 5, 1894.) 

Patents^Ckoss BiLt IN Suit bok Infkingembnt. 

In a suit torestrain iùfrlngement of certain patents, a cross bill alleged 
that flefendatit dwned tooi: patents, whicli complalnant infringed, and 
prayèd an Injonction anql àecouht. It also aileged that the patents of com- 
plainant and défendant ; rw^e interfering patents, and prayed that com- 
plaipant's patents be declaved void; and it prayed that damages for the 
aileged Itiirlngernehts be set ôtt. Held, that the cross bill must be stricken 
ont, on m<>tlèil, as hot germàiiè to the subject of the original bill. 

This was a snit by the New beparture Bell Company against the 
Hardware Specialty Company for infringement of patents. Défend- 
ant answered the bUl, an^ also âlied a cross bill. Complainant moved 
to strike out the cross bill, 

J. J. Jennings, for the motion. 
J, C. Cïayton, opposed. 

GEEEN, District Judge. The original bill of eomplaint was filed 
to enjoin the infringement by the défendant of letters patent No. 
456,056, dated July 14, 1891, and letters patent No. 471,982, dated 
March 29, 1892. The défendant bas duly answered the bUl of com- 
plaint, setting up various défenses to the suit; and it has also filed 
a cross bUl, in which it is aileged that it also owns certain patents, 
which antedate the patents of the complainant, and which the com- 
plainant is guilty of inîringing, and prays an injunction and ac- 
count. It also allèges that the patents of the complainant and of 
itself are interféring patents, and prays, under the statute in such 
case made and prbvided, that thére may be a decree declaring the 
patents of the complainant void for the whole territory of the United 
■States, and, flnaliy,: that whaterer damages it may reoeiTe against 
the complainant because of;its infringement of the last-named pat- 
ents may be set ofif against any damages which the complainant may 
'■ecover against it for its aileged infringementi The cross bill als» 
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pràys that the complainant may be enjoined from prosecuting other 
actions against customers of the défendant for alleged infringement. 

It is apparent, upon this statement of the allégations of the cross 
bill, and the scope of the relief sought, that it cannot be maintaîned 
as a cross bill. A cross bill must be in ail respects germane to the 
subject-matter Cl tûe original bill. It is a biU brought by the de- 
fendant against the complainant touching and concerning only and 
exactly the same snbject-matter with which the original bill con- 
cerns itself, and in which the défendant seeks affirmative relief 
which cannot be obtained by answer. So strictly has this restric- 
tion been applied that it is customary to refuse a decree upon new 
and distinct matters introdueed by a cross biH which were not, em- 
braced in the original bill of complaint. Nor is this diiBculty avoided 
by the contention that the allégation of interfering patents is based 
upon matters germane to the subject-matter of the original bill. 
It is not necessary to discuss the question whether they are or not. 
It is enough to say that the statute relied upon contemplâtes only 
such a suit in equity as présents but a single issue, — ^that of priority 
between the alleged interfering patents. This matter is res adjudi- 
cata in this circuit. Lockwood v. Cleareland, 6 Fed. 721. 

The motion to strike out the cross bUl is granted, without preju 
dice to the right of the défendant to raise by original bill the issues 
stated in cross bill. 



GEORGE FROST 00. et al. v. SILVERMANN et aL 
(Circuit Court, W. D. PennsylTania. May 31, 1894.) 

No. 25. 

1. Patents— Infringement— Adjustable Gartbrs. 

A patent for a stocking supporter consisting of a strip of elastic webbing 
extending partially around the llmb, and having its two ends connected 
by a loop of cord, ■which renders freely through its connections with the 
ends of the webblng, and to which is attached a clasp to hold the garment 
to be supported, is Infringed by a device which differs only in the substitu- 
tion of a chain loop for the loop of cord, and in allowing the clasp to render 
freely on the loop, Instead of being rigidly flxed thereto, as in the patent 

2. Same. 

The Brown patent. No. 210,666, for an improvement in stocliing sup- 
porters, construed, and héd valid and infringed. 

This was a suit by the George ï'rost Company and Mary G. Brown 
against William Silvermann and others for infringement of patents. 
Ctomplainants moved for a preliminary injunction. 

Frederick P. Fish, for complainants. 
H. A. Seymour, for défendants. 

ACHESON, Circuit Judge. The plaintiffs sue for infringement 
of letters patent No. 210,666, dated December 10, 1878, granted to 
F. Barton Brown, for an improvement in stocking supporters. The 
patent shows and describes a garter consisting of a strip of elastic 
webbing extending partially around the limb, and having its two 
ends connected by a loop of cord which renders freely through its 
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connections with the ends of the webbing, and attached to the loop 
is a clasp to hold the garment to be supported; the loop forming a 
connection between the clasp and the band of webbing, and a ren- 
dering, self-adjusting connection between the ends of the webbing. 
The garter thus easily and automatically accommodâtes itself to 
varying lengths of stockings, and to différences in the size and 
length of limbs of the wearers, and is free from any slip-noose ac- 
tion, to impede the circulation or produce discomfort In the spéc- 
ification the patentée states: 

"The glst of my Invention conslsts In the \ise of the cord, 0, as a means for 
Connecting together the two ends of the webbing, A, and also for Connecting 
the_ clasp, E (or other device for holding the stocking or sleeve), with the 
weBblng, A; the cord, C, constitutlng a flexible, rendering connection between 
the ends of the webbing, A." 

The claim is as foUows: 

"The webbing. A, and claap, E, in coinblnatlon with the cord, C; the cord, 
0, adapted, not only to connect together the ends of the webbing. A, but also 
to connect the clasp, E, with the webbing, A, ail as described." 

None of the earlier patents or exhibits illustrative of the prior art 
shows the self-adjusting qualities of the garter of the patent in suit. 
In construction and principle of opération, the complainants' garter 
was new. It has met with extraordinary public favor. The com- 
plainants' annual sales of the article probably esceed the sales by 
ail other manufacturers of ail other kinds of garters put together. 
The proof of public acquiescence in the validity of tiie patent is 
unusually strong, and furnishes a ârm basis for a preliminary injunc- 
tion. Blount v. Société Anonyme du Filtre, 3 0. 0. A. 455, 53 Fed. 
98, 102. There is no serious dispute as to the facts of the case. It 
only remains, then, to inquire whether the défendants infringe. 

In form of construction and mode of opération, the défendants' 
garter is identical with the garter shown and described in the 
patent in suit. We flnd in the two garters substantially the same 
éléments, combined in the like manner, and producing the same re- 
suit The only différences are that, instead of a flbrous cord for Con- 
necting the two ends of the webbing, the défendants baye substitu- 
ted a metallic chain, cômposed of bead-like links flexibly connected 
with one another, and their clasp is free to render upon this loop 
of chain, whereas in the patent drawing the clasp seems to be rigidly 
fixed to the ends of the cord. The latter feature, however, does not 
enter into the claim bf the patent, and it is wholly immaterial to 
the desired resuit whether the clasp is rigidly attached to the loop, 
or renders thereon. It is very doubtful whether this formai varia- 
tion in the manner of attaching the clasp to the loop is any im- 
provement, but, even if it be so, the défendants do not thereby 
avoid infringement 'Now, cords and chains, as appears from the 
proof s (and as, indeed, is commonly known), are interchangeable 
mechanical équivalents for a great variety of purposes. The 
change from a flbrous cord to a flexible chain affects neither the 
form of construction, the mode of opération, nor the resuit. The 
chain loop performs the exact function that the cord loop does, and 
in precisely the same way. This is, I think, a plain case of equiv- 
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alency. The gist of the invention, as deflned in the spécification of 
the patent, is found in the défendants' garter. 

In Winans v. Denmead, 15 How. 330, 342, the suprême court de- 
clared : 

"It Is generally true, when a patentée describes a machine, and then clalms 
It as descrlbed, that he Is understood to Intend to clalm, and does by law 
actually cover, not only the précise forms he has described, but ail other forms 
which embody his invention; it being a familiar nile that to copy the prlnci- 
ple or mode of opération described is an infringement, although such copy 
shoiild be totally unlike the original, In form or proportions." 

In the late case of Hoyt v. Home, 145 U. S. 302, 308, 12 Sup. Ct 922, 
this doctrine was so applied as to condemn, as an infringement, a 
machine which departed from the letter of the claim in substituting 
a vertical for a horizontal device. In Machine Co. v. Murphy, 97 
U. S. 120, 125, it is said that the— 

"Authorities concur that the substantlal équivalent ot a thlng, In the sensé 
of the patent law, is the same as the thing Itself ; eo that if two devlces do the 
same work in substantially the same way, and accomplish substantially the 
same resuit, they are the same, even though they difter In name, form, or 
ahape." 

Thèse authorities quite justify cur conclusion that the défendants' 
substitution of a chain for the cord does not take their garter out 
of the scope of the Brown patent. 

A preliminary injunction will be allowed. 



ECLIPSE MANUF'G CO. v. HOLIiANB. 

(Circtiit Court, N. D. New York. July 20, 1894.) 

L Desigw Patents— Limitation bt Pbiok Aet. 

After one has painted a design, another cannot hâve a valld patent for 
merely embossing the same design upon a slmilar object 

Si Bame— Infringement. 

The Prentlce design patent, No. 17,270, for a design for radiators. If valld 
at ail, in view of prlor designs, must be llmited to the précise drawing 
shown, and, being so limited, is not infringed by a radiator differing in 
Bize, shape, and depth, so that an ordinary purchaser, looking for the 
spécifie design of the patent, could hardly be deceived. 

This was a suit by the Eclipse Manufacturing CJompany against 
fîoUand for infringement of a design patent. On final hearing. 

P. C. Dyrenforth, for complainant. 

E. S. Jenney and George H. Lothrop, for défendant. 

COXE, District Judge. This is an equity action based upon letters 
patent No. 17,270, granted to Léon H. Prentice Apiil 19, 1887, for 
a design for a radiator. The patent has been tiiree times before 
the courts. On demurrer and final hearing in the northem district 
of minois and on motion for an injunction in the eastern district 
of Michigan. In the Illinois case the material portions of the 
patent, and of the patent law, are set out in full and facts arc 
stated which bear more or lésa directly upon the présent contro- 
v.62F.no.6— 30 
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ver^, Âïl this it will be unnecessary to repeat When the patent 
was ârst before the court the learned judge in overruling the demur- 
rersaid: 

"The patent now under considération Is for a design by which tlie surface 
of a radiator Is to be divided by a horizontal line into two rectangular spaces, 
And one bf them— that is, elther the iipper or lower ol thèse spaces— orna- 
mentéd wlth figures, whIch may be produced by embossing or depressing upon 
the surface, or pèrhaps by painting. This certalnly strikes me at flrst Impres- 
sion as a rery close, If not doubtf ul, patent. I cannot, however, say from 
my own linowledge, or from auy famillarity with radiators in common use, 
that it is not new. * * * As to the point tliat this patent is void becauso 
itdoes not describe the liind of figures, I can only say that I, at présent, 
am of opinion that if this patentée was the flrst to invent or produce an orna- 
mental radiator, that is, the flrst to design a radiator with an upper or lower 
rectangular spacé ornamented by figures of any liind upon it, then he may 
be entlfled to a patent for such a design. It may not hâve requlred a very 
high order of genius or Inventive talent to hâve conceived and produced 
such a design, or if It waa new, If it or^Iginated with him, then I cannot on 
this demtlrrer say bis patent is invalld. I hâve nothing at présent before 
me from which I can say that it dld iiot require study, thought and inventive 
talent to produçe U^is design," Eclipse Manuf'g Ck). v. Adkins, 36 Ted. 554. 

When the cause came on for final hearing it was, so far as the 
prior art was concernéd, in the samè Condition as on demurrer. No 
évidence, certainly no légal evidenée, was introduced which in 
any way limited the field of invention. So far as appeared Pren- 
tice was the flrst to ornament a radiator as descrlbed. No one 
before hinx had done anything which affected his design in the re- 
motest degree. Naturally, therefore, the patent was sustained and 
a broad construction was placed upon it. The court says: 

"It will be seeû that this patent is not for any spécifie form of ornamen- 
tation. It does not describe what the omamentation shall consist of further 
than to say in thé spécifications that the patentée prefers 'embossed or de- 
pressed omamentation,' but what kind o£ omamentation it shall be, whether 
,a Ureek pattem pf llnesjor a leaf, or a vlne, or scroU, or any other embossed 
or sunken figures, is not Indicated. The sole scope of the patent Is the 
Idea of ornamentlng the upper or lower portion of the pipes of a radiator 
to a uniform height, so that It wiU présent ornamented and plaln parallelo- 
'grains, in contrast. As to the claim that Prentice was not the first to con- 
ceive the Idea of thus ornamentlng a radiator, there is no proof on the part 
•of the défendant which shows that any person had preceded him in this 
field. * ♦ * It will be noticed that Mr. Prentice does not clalm to hâve 
been the Inventer of the radiator or the radiator pipes. He simply claims 
his patent for the idea of ornamentlng a portion of the pipes, instead of leav- 
ing them entirely with plaln surfaces, aàd for puttlng this omamentation of 
uniform height on each pipe, so that the radiator would show an ornamented 
parallelogram and a plaln parallelogram, in contrast • * * I am of 
the opinion that the design covered by th^s patent comes wlthln the first 
clause of section 4929, Bev. St., as a 'manufacture,' rather than wlthin the 
third clause as an 'original Impression, ornament,' etc., as is Insisted by the 
complainant's counsel. * ♦ * I am of opinion that the patent should 
be upheld, and there can be no doubt, from an Inspection of the défendants' 
radiators, which are introduced In évidence, that the défendants infrlnge 
the patent by ornamentlng their radiators for a uniform distance from the 
top aownward, so as to show an ornamented rectangular parallelogram, and 
an unomamented rectangular parallelogram, one above the other." 44 
Fed. 280. 

Were the case hère on the same proof I should not hesitate to 
iollow this décision, first, because it is entitled to great weight as an 
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authority; and, second, because 1 think it was right. A différent 
conclusion would hâve been at variance 'with the proofs then 
before the court. When the motion for a preliminary injunction 
came on for hearing in tlie Michigan district the défendant presented 
several prior structures wliich, concededly, limit the theater of in- 
vention and render a broad construction of the patent untenable. 
The proof now is substantially similar to that presented in the 
Michigan cause. The anticipating devices relied on are the same. 
That case cornes much nearer, therefore, to being a précèdent than 
the minois case. The décision refusing the injunction was de- 
livered orally and has not been reported. There is some disagree- 
ment between counsel as to the ground upon which the court based 
the décision. There is no question, bowever, that the court es- 
pressed grave doubt as to the validity of the patent. There is no 
doubt that the motion was denied. 

It now appeara that the form of the radiator was old, the same 
being shown in the patent to Eodier and in the Billings and Thomp- 
son exhibits. It was old at the date of the patent to cast radiator 
pipes with embossed ornamentation thereon. The Adams radiator 
(1880) is composed of three sections of uniform height with embossed 
figures on the upper field and with the lower field, comparatively, 
plain. Shackleton (1881) shows the idea of ornamenting an upper 
triangular section of a radiator. ïhe Billings radiator (1884) is 
divided by paint into rectangular sections, the lower section being 
ornamented at its upper edge. The Thompson radiator (1886) shows 
a lower rectangle and two triangular sections above it. Thèse are 
also made by painting. The gênerai conformation of both the 
Billings and Thompson radiators is almost precisely similar to the 
Prentice radiator. The patent to Arci and Chapman (1884) shows 
a steam radiator made like a pillar, the shaft being plain and the 
capital ornamented. T\Tien the pipes are assembled in the radi- 
ator there must be an ornamented field above a comparatively plain 
field. AU of thèse présent clearly the contrast "between upper and 
lower rectangles. Thompson and Billings show this contrast by 
painting the sections in différent colors, Adams, Arci and Shackle- 
ton show it chiefly by embossed work, or similar ornamentation, 
cast into the iron. The foregoing are the best références offered by 
the défendant As I understand the complainant's brief and the 
position taken by its expert it is admitted that if the construction 
placed upon the patent in the Adkins Case is adhered to the patent 
is void in view of what now appears of the prior art. But it is con- 
tended that the patent may be upheld if confined to the précise de- 
sign shown in the drawing. It is argued that it should be held 
to cover a loop radiator, "having ornamented figures fonned in 
the iron extending over the crowns and down both ways for a uni- 
form distance, leaving a plain field below." Assuming such a con- 
struction admissible, it remains to be seen whether the patent 
can be upheld even if so limited. The Billings radiator unques- 
tibnably présents two contrasting rectangular surfaces. It is 
true that neither of thèse surfaces iS embossed. The contrast is 
presented by painting and not embossing. But this conception 
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of contrasting two rectangles is plaînly the underlyîng idea of the 
Prentice patent Tke court was clearly correct in holding, in the 
Adkins Case, that "the scope of the patent is the idea of omament- 
ing the upper or lower portion of the pipes of a radiator to a uni- 
f onn height, so that it will présent ornamented and plain parallelo- 
grams in contrast." The Billings radiator certainly does this. It 
is thus described by the defendant's expert: 

"The nearèst approach to a radiator answerlng each of those requlrements 
Is the Billings radiator, which Is made up of the same sort of loops, ar- 
rangea the same way, and which has its end loops ornamented allke on the 
front and rear member of each, and in which the top omamentation ex- 
tends on the end loops down both sldes for a uniform distance, wlth plain 
flelds below, but the top omamentation Is not flgured omamentation in 
relief." 

Can there be any doubt that the Billings radiator contains the 
fundamental idea of the Prentice patent? The question then, 
bluntly stated, is this: After one person has painted a design can 
another hâve a patent who simply embosses the old design upon a 
similar object? Manifestly not. There can be no doubt, after 
reading fhe patent, that Prentice believed that his juTention con- 
sisted chiefly in this feature of contrasting rectangles, the one 
ornamented, the other plain. It is évident that he regarded the 
transposition of the rectangles and the character and form of 
the omamentation as mère incidents which would naturally occur 
to any oné skilled in thé art after the supposed new departure in 
the décoration of radiators had been disclosed by htm. In other 
words, he would hâve maintained, had the Billings radiator been 
made after his own, that it infringed his patent. He would hâve 
insisted that as he had pointed out the principal idea underlying 
the design it required no inventive talent to paint on the lower 
section of the radiator what he had shown as embossed on the up- 
per section. If the Prentice radiator would suggest the Billings 
radiator why is not the converse true? How can it be said that 
it required an exercise of the inventive faculty to emboss the pat- 
tems on the Billings radiator as they now appear, or to transpose 
the lower pattern to the crown of the radiator, emboss it there, and 
leave the lower section plain? Would not the substitution of em- 
bossing for painting, and vice versa, occur to any one interested in 
the art? Would not an ordinary decorator, having seen the Bill- 
ings radiator, together with the exhibits showing embossed work 
in connection with this art, know enough to produce the Prentice 

In Smith v. Saddle Co., 148 U. & 674, 13 Sup. Ct 768, the court, 

at page 679, 148 U. S., and page 768, 13 Sup. Ct., says: 

"The exercise of the Inventive or orlginatlve faculty is required, and a 
person cannot be permltted to sélect an exlsting form and simply put It to 
a new use any more than he can be permltted to take a patent for a mère 
double use of a machine. If, however, the sélection and adaptation of an 
existing form Is more than the exercise of the Imitatlve faculty and the resuit 
is in eSect a new création the design may be patentable." 

It is plain that the patent if it can be upheld must be confined 
to the design preCisely as it is shown in the drawing, ànd so con- 
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strued tlie défendant does not înfrînge. His radîator differs in 
size, shape and depth. It is more open, it lias "a large pipe-like 
effect at the top" and it is round at the bottom instead of being 
"sawed off" like the Prentice radiator. The shape of the loops is 
différent, the embossed pattern is différent and the bottom, instead 
of being left plain is omamented like the top. Instead of two con- 
trasting fields there are three — an upper and a lower omamented 
section and a plain section between them. An ordinary purchaser, 
looking for the spécifie design of the Prentice patent, conld hardly 
be deceived. 
The biU is dismissed. 



THE NORMANNIA. 

BEERS V. HAMBURG-AMERICAN PACKET CO.» 

(District Court, S. D. New York. June 21, 1894.) 

1. Carriers dp Passengkrs— Contract op Caeriaoe— Stberaob Passbngees. 

The mère taklng of steerage passengers from an Infected port, on a reg- 
ular passenger steamship accustomed to carry steerage, is no breach of 
the ship's contract of carriage with a cabin passenger, or a breach of any 
duty that the ship owes to him. 

2. Samb— Information Respbctin» Voyage — Misrbpbbsentations. 

While a shlpowner may not be bound to gîTe information In respect to 
a future voyage to one who bas already contracted for a passage, yet, if 
be does give Information, knowing that the passenger will act thereon, he 
is bound to give it honestly, and without deceit 

8, Same—Misbbpresbntations— Action Basbd on — Admibaltt — Jurisoiction. 
An action based upon false représentations in regard to a voyage Is 
wlthln the jurisdictlon of the admiralty, though such représentations were 
made on land, before the voyage was begun, and after the contract of car- 
riage was entered into, when they were made with référence to the con- 
tract of carriage, and for the purpose of Induclng the shipper to carry out 
bis contract, and when the damages alleged to hâve arisen from them oc- 
curred upon the sea, in the course of maritime transportation. Whether 
such false représentation would sustain a suit in rem, quaere. 

4. Same— False Représentations by Agent — Scope op Employment — Lia- 
bility op PrincipaIj — Punitive Damages — Actual Damages. 

Libelant, who had purchased a passage on the steamship Normannla, a 
Hamburg steamship, but who, owing to the subséquent outbreak of choiera 
at Hamburg, had determlned to f orfeit his passage in case the shlp was to 
cari-y steerage passengers, made inquiries of the London agents of the ship 
as to whether tbe Normannia would carry steerage on the voyage in question. 
The London agents promised to inqulre of the home office of the Company at 
Hamburg, but did not do so; but, on receipt of a telegram from the home 
office, peculiarly worded, and ambijnious, informed libelant that no steer- 
age passengers would be carried. The court found, on the évidence, that 
the défendant company had no intention to deceive their agents or otbers 
by this telegram, but that the agents made an unwarranted use of it, and 
in other respects did not deal frankly or honestly with libelant, but inten- 
tionally suppressed certain facts in regard to the steerage passengers, of 
which the Normannia in fact carried 500. Choiera broke out among them 
and among the crew during the voyage, with the resuit that the vessel 
was quarantined on arrivai at New York, and libelant was put to incon- 
venience and suffertng, to recover for which this suit was brought. Hdd, that 
the intent of tbe company not to deceive freed it from liability for puni- 
tive damages, which libelant clalmed in addition to hia actual damageb, 

* Beported by E. G. Benedlct, Esq., of the New York bar. 
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but that the Company iwasresponslble for tbeïaisfe représentations of Its 
agents, glven In the Une of tbelr employaient;' and, as thèse représentations 
were made to libelant, >ri Intendlng passepger. in relation to a contem- 
plated voyage, and wèrewithln the scope of the agents' authority, their 
deceit rendered the coDipany liable for llbelant's actual damages. 

5. 8amb—Tobt—Damagbs—Ph6ximati!—Cosiibotioiî— Présence of Stebragb 

The Normannia, as a Kessel Irom an infecteâ port, and as havîng choiera 
among her crew, would hâve beep quarantined the same length of time, 
whether steerage passengerè were aboard or not; and hence the respondent 
urged that libelant had strfïerèd no damage from any misrepresentatlons. 
Libelant clalmed that, but for the déception, he would not hâve been on 
board at ail, and hence would hâve escaped the quarantining and its con- 
séquences. Held that, while tq recover damages for a tort they must be 
proximately and naturally coniiected wlth and flow from it, yet, as choiera 
did in fact appear among the, steerage passengers, and the détention of the 
ship was due to that fact àt'least as much as to choiera among the crew^ 
the libelant's damage did happen in part from the sub.iect-matter of the 
deceit, whleh was sufflcleht to render the respondent liable. 

6. Same— Rbmote Damages— LiaSility. 

After the Normannia had been quarantined, the health authorlties of the 
State remoted the cabin pttçSengers to another steamer, and afterwards 
' to a temporaf y quarantihe Station, in the expeçtation of improving their 
condition. In both of tbéièe places the passengers suffered the greatest 
discomfort. HM, that suéh' damage could not in this case be charged 
against the respondent, b^cause the removal of the passengers was not the 
Normannia's act, and also becausè the incidents which foUoWed the re- 
moval were not produced by the steerage passengers, nor were they the 
natural results of the removal^ but arose froiïu wholly independent and for- 
tuitous causes. 

7. Same— Damages. : ;' 

On ail the facts of thls caSe, held, that libelant should recover against 
respondent as hls actual damages the sum of 3500, from whlch should be 
deducted $100 as the prlceof hls passage ticket, which would hâve been 
lost had the libelant not retumed on the Normannia. 

Tiiis was a libel by Alfred B. Beers against the steamsUp Nor- 
mannia, her engines, etc., and the Hamburgr American Packet Com- 
pany, owner. 

Benedict & Benedict, for libelant. 
Wheeler, Cortis & Godkîn, for defenâant. 

BBOWN, District Judge. The above libel was filed against the 
steamship Normannia in rem, and against the Hambnrg- American 
Packet Company, her owper, in personam. The libel allèges false 
représentations made to the libelant by the company's agents in 
London just prior to his embarkation on the Normannia on August 
27, 1892, and at the time of the outbreak of choiera at Hamburg; 
that the libelant, who had previously bought a flrst-cabin ticket for 
passage by the Normannia from Southampton to New York, but 
whodesired to surrender it in case she carried steerage passengers, 
throùgh fear of contagion and quarantine, was induced to take 
pass^^e on the Normannia at Southampton on August 27th, on the 
agents' assurance that no steerage passengers were on board; 
whereas in"^ fact she had 500 steerage passengers, who had embarked 
at Hamburg on the 25th; that in conséquence of the présence of 
the steerage passengers^ ànd 6f the outbreak of choiera among them,. 
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the libelant was detained at quarantine 13 days, and subjected to 
much suffering, sickness, and subséquent loss of time, for which 
suitable damages are claimed. 

Tlie libel also allèges varions breaches of duty in the performance 
of the con tract of carnage, viz., in receiving steerage passengers on 
board at Hamburg; in not properly inspecting and purifying them; 
in not providing suffieient médical attendanee; in not properly deal- 
ing with those attacked with choiera on the voyage; in not taking 
proper précautions against the spread of the disease on board, and 
in not properly providing and caring for the condition and treat- 
ment of passengers who were not attacked, after the arrivai of the 
ship in New Yorlc. 

1. For faults in the exécution of the contract of carriage, and 
, the damages accruing therefrom, a privilège upon the ship arises 

by the gênerai maritime law; and such a privilège is also specially 
given by the German Code, art 452, § 2; Id. art. 757, § 9. But none 
of the alleged breaches of contract are sustained by the évidence, 
except the bare fact that the Noimannia took steerage passengers ; 
and the circumstances show manifestly that this was neither a 
breach of the libelant's contract of carriage, nor a breach of any 
duty that the Normannia owed to him. For it had long been the 
custom of the Normannia and other fast steamers of the Une, to 
carry steerage passengers, as the libelant knew, or is presumed to 
hâve known. The libelant's contract of carnage had been made in 
the ordinary course of business, by the purchase of his ticket some 
time before the outbreak of choiera at Hamburg. When the ticket 
was purchased there were no représentations, and no expectation, 
that steerage passengers would be excluded from the ship. Con- 
tracta for the carriage of steerage passengers on the Normannia 
had been previously made as usual; they had corne to Hamburg 
accordingly; and their légal right to transportation was precisely 
the same as that of the libelant It was doubtless the duty of the 
owners, upon the outbreak of choiera at the port of departure, to 
take ail known precautionary measures for the purification of the 
ship, and to prevent from embarking ail persons, whether of the 
crew, steerage, or other passengers, who, on examination, might 
show reasonable probability of infecting the ship. Measures to 
this end were in fact taken by the owners, and there is no évidence 
of remissness in this particular. 

On arrivai at New York, the offlcers of the ship and the agents of 
the Company seem to hâve been most energetic in their efforts, and 
libéral in their expenditures, for the health and comfort of the pas- 
sengers, and the protection of the ship, and her company, against 
infection. Nearly |37,000 extra expenses were incurred by the com- 
pany in this work. 

2. The principal ground of the libel, however, is the charge of 
falsely representing that there were no steerage passengers on 
board the Normannia, whereby the libelant was induced to take 
passage on that ship, to his alleged injury and damage, as above 
stated. The libelant had, no doubt, a right to décline to take pas- 
sage on tiie Normannia, and to forfeit his passage money, if he 
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chose to do so, for any reason, whether good or bad; and in a mat- 
ter likely to aifect his health or comfort, he had certainly a moral 
claim on the company and its agents for any reasonable information 
that might aid him in forming a judgment whetlier to forfeit his 
contract and refuse to go on the Normannia or not. It may be 
tliat tte libelant had no légal right to claim information, and that 
the company was imder no légal obligation to afford him informa- 
tion, for the purpose of enabling him to avoid his contract. If the 
company, or its agents, had, on inqtury, refused any such informa- 
tion, I do not know of any mode in which they could hâve been 
legally forcéd to give it, or to pay damages for withholding it;but 
if they chose to answer such inquiries, knowing that the libelant in- 
tended to act upon their information, they were bound, by the 
obligations of good faith, to answer honestly, and without deceit; 
jnst as a person inquired of as to the personal responsibility of an- 
other, is bound to answer in good faith, and without deceit, if he an- 
swers at aU. The gist of an action for false représentations is de- 
ceit; to sustain it, a fraudulent intent, or its légal équivalent, must 
appear. Marsh v. Falker, 40 N. Y. 562; Wakeman v. Dalley, 51 
N. Y. 27, 35; Daly v. Wise, 132 N. Y. 306, 312, 30 N. E. 837; Stewart 
V. Eanche Co., 128 U. S. 383, 9 Sup. Ct. 101; Iron Co. v. Bamford, 150 
U. S. 665, 673, 14 Sup. Ot 219. And the same rule is appHcable to 
this branch of the libeL 

3. It is urged that the alleged false représentations, being no part 
of the contract of carriage, but subséquent to it, and made on land, 
are not the subject of an action in admiralty, because not maritime. 
I cannot sustain this objection; for the reason, that the alleged 
représentations were not independent of the maritime contract of 
carriage, but were made with évident référence to it, and made for 
the purpose of inducing the libelant to carry out that contract; and 
for the reason also that the damages which are alleged to hâve 
arisen from the false représentations, arose upon the sea, in the 
course of maritime transportation. Though the origin of the tort, 
i. e., the false représentations, began upon land, its consummation, 
effect, and damage, arose upon the water; and this locus of the 
damage is sufflcient to give the admiralty jurisdiction. The Plym- 
outh, 3 Wall. 20; Léonard v. Decker, 22 Fed. 741, and cases there 
cited. 

It may be doubtful, considering the décision of Mr. Justice Nelson 
in the case of The Eli Whitney, 1 Blatchf. 360, Fed. Cas. No. 4,345 
(see, also, The Baracoa, 44 Fed. 102; The Electron, 48 Fed. 689), 
whether such false représentations would sustain an action in rem; 
but this is now immaterial, since the owner being sued in personam 
has appeared in the action, and on the attachment of the vessel, has 
procured her release on stipulation; so that the cause is now before 
the court as a suit in personam, for an alleged maritime tort; and 
as such it is maintainable if the averments of the libel as to the 
wrong, and as to the damage, are sustained by the évidence. 

The steamship arrived in this port on the 3d of September. Up 
to that time but flve deaths had occurred on the ship from choiera, 
viz., one, a second cabin passenger, 57 years of âge, and four children 
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in the steerage, of whoin three belonged to one family. Four other 
persons on board were also sick with choiera on arrivai, September 
3d, viz., two flremen, and two children in the steerage; of thèse 
one flreman and one child died on the foUowing day, September 4th. 
Heinrich Lammers, a nurse in the steerage, 47 years of âge, and Otto 
Engel, a stoker, were also attacked with choiera on September 4th, 
both of whom died that day, or the next. The entire number of 
cases of choiera on board during the voyage, and after arrivai, were, 
therefore, eleven; three of them firemen, one a second-cabin passenger, 
and six in the steerage; of the latter ail were children save one. 

On account of thèse various cases of choiera, and because the 
vessel came from an infected port, she was detained at quarantine, 
by the order of Dr. Jenkins, the health offlcer. On Sunday, Septem- 
ber 4th, the day after arrivai, ail the steerage passengers were re- 
moved to Swinboum Island. Their quarters on the ship were at 
once disinfected. Provision was made for removing the crew in two 
squads as fast as possible, and for disinfecting the forecastle. No 
case of choiera having appeared among the flrst-cabin passengers, 
and only one among the second-cabin passengers; and no quaran- 
tine accommodations on shore being ready for so large a number of 
first and second cabin passengers (about 500), thèse passengers re- 
mained on board the Normannia until September lOth, when they 
were transferred to the steamer Stonington, in the expectation of 
greater security from contagion; but the conveniences on the 
Stonington being inadéquate, the passengers were the next day 
again transferred to the Cepheus, for the purpose of being taken to 
Fire Island, a temporary quarantine station hastily procured, some 
30 miles distant from Sandy Hook. The Cepheus upon her first trip 
thither was unable to effect a landing there, owing to the darkness 
and heavy weather, and the passengers were returned the same night 
to the Stonington. The next day another attempt was made by the 
Cepheus to land the passengers at Fire Island ; but so great was the 
prevaiUng excitement, that they were met by an angry and threat- 
ening mob, who prevented their landing until the following day, 
the 13th September, after which the passengers were comfortabiy 
provided for until the 16th, when they were again brought to this 
port and discharged from quarantine, after an entire détention of 
13 days. 

The condition of the passengers while upon the Cepheus was 
wretched in the extrême. The libelant claims that through the 
mental and physical sufferîng arising from the détention in quaran- 
tine, and from the appréhension and excitement caused by the ex- 
posure of the passengers to choiera while upon the Normannia, and 
his sufEerings on the Stonington and the Cepheus, he was rendered 
ill, and was incapacitated from his usual employment for a month. 
He claims damages for this actual loss of time, and such additional 
damages for the deceit, and the mental sufEering, as may be properly 
awarded. 

The évidence shows that the libelant was traveling in company 
with Mr. Reid and Mr. Hawley, and that they had purchased tickets 
for their passage upon the Normannia some time previous. On 
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Wëdnesday, the 24th of August, being in London, and hearing of 
the ôlitlbreak of choiera at Hambupg, they determined not to return 
by the'Nonnannia, in case she took steerage pàssengers, as was 
her ctistèm. They accôrdiiigly went to the branch office of Smith, 
SunditiS & Oo., who were the London agents of the steamshjp com- 
pany, in Gockspur street, made known their détermination, and 
aslièd to be inf ormed whether the Noi'mannia would take steerage 
pàssengers; and if so, whether their passage money would be re- 
tuméd. The agent replied that he did not know, as to either point, 
but promised to ascertain by telegraph, aud directed the inquirant» 
to call the following day. Several times on the f ollowing day 
(Thursday) the same inquiries were renewéd at the Cockspur street 
office, and the same answer retumed. On Priday moming the in- 
quiries Were again renewed, and assurances were then given by the 
agent that an answer woald be obtained and sent to their hôtel 
during thé afternoon. At about 4 or 5 o'clock that aftemoon an 
answer in writing was peceived at the hôtel, addressed to the three 
pàssengers.! This letter ha^ not been preserved; but its substance 
is testified to most speciflcally by Mr. Reid, who says that the dis- 
patch was on two sheets of paper of continuons reading matter, 
coveringthreé points: First, that it was the Normannia that would 
sail from Hamburg; second, "no steeragers carried by our line;" 
and third, "no refund of passage money," with something about 
"fast steamers plying to Southampton." Mr. Berting, the agent in 
charge of the Cockspur street olHce, who had had the conversation 
with thèse pàssengers, testiûes that this despatch was part of a tel- 
egram receired from thé Hamburg oflSce by Smith, Sundius & Co. 
at 1:57 p. m. of Friday, the 26th, at their main oiHce in Leadenhall 
stree|:, London, and thence transmitted to him by téléphone. This 
telegram was as f oUows, the words in brackets translating the 
cipher: 

(A) "Smith, Sundius & Co.: Nigger stagnant [Normannia 27 August, the fol- 
lowing are the numbers vacant]: Gents berths 1, 21, 3 In 4 persons room 02 
marks 400 one 85 second class fuU; instruct Beebe calllng and other inquirants^ 
that refund of passage does not take place measures to secure sanitary safety 
of cabin pàssengers rlgorously taken no steeragers allowed by our line fast 
steamers only plying Southampton and New York Nigger [Normannia takes] 
no pàssengers [to] Southampton." 

The libelant and his f riends relying upon the letter sent to them 
by Mr. Berting as an assurance that there were no steerage pàs- 
sengers on the Normannia, took the steamboat train at 9 o'clock 
the foUoWing moming from London to Southampton, went thence 
by steam tender some seven or êight miles to the Normannia, and 
arrived on board at about 1 o'clock p. m. ; they did not learn that 
any steerage pàssengers were on board until some 15 to 20 minutes 
after the tender had returned. 

For the libelant it is contended that the company's telegram abore 
quoted, and the agent's letter based upon it, were not merely untme, 
but that they were intentionally misleading and fraudulent, so 
as to subject the défendant company to punitive damages. As 
bearing upon that issue, other testimony has been received of an- 
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Bwers made to simllar inquiries by other passengers at abûut the 
«aiûe time, both in London and in Southampton; that of Mr. Fisher, 
Mr. Taylor, and Senator McPherson, being the most important. Mr. 
Fisher's inquiries were made at the agents' main oflQce in Leadenhall 
«treet; Mr. Taylor's and Senator McPherson's at the agents' branch 
office at Southampton, wMch was in daily communication by tele- 
graph with the London office. Upon commissions to take the dépo- 
sitions of witnesses in London and Hamburg, ail the letters, cor- 
respondence and telegrams between the parties concerning the 
matter haTe been called for; and, according to the testimony, ail 
hâve been produced, except the inquiry made by Beebe, which could 
not be found. From this testimony it appears that Beebe was the 
only passenger who telegraphed from London directly to the office 
of the Company at Hamburg; and his inquiry was whether the Nor- 
mannia would carry steerage passengers, and if so, he desired the 
return of his passage money. 

4. From a careful collation of ail the testimony, I am satisfied that 
in sending the aboTe telegram to the London office, there was no 
intention on the part of the company at Hamburg, or any of its 
officers or servants in the Hamburg office, to deceive, or to mislead, 
either their London agents, or any passengers who might make in- 
quiries of them in regard to steerage passengers on the ÎTormannia, 
or désire a refund of passage money. The telegram, it must be 
borne in mind, was not sent in answer to any previous inquiry made 
by the London agents; for when it was sent no such inquiry from 
them had been received. It was sent at about half past 11 a. m. 
on the 26th; and the Normannia had already left Cuxhaven the day 
before, with 500 steerage passengers on board. A few hours after- 
wards, viz., at 3 p. m. of the 26th, in answer to the f ollowing inquiry 
from the Southampton office of Smith, Sundius & Co. : 

(B) "Will the Normannia hâve steeragers aboard?" the company 's 
reply was immediately sent as foUows: 

(C) "Normannia has steeragers aboard, but has bill of health." 
This was received at the Southampton office on Friday afternoon 

at about half past 5 o'clock. 

The only telegram sent by the London agents at ail on this sub- 
ject, was one sent from the Leadenhall street office at about half 
past 11 on the 26th, by the superintendent, Sisley, which was re- 
ceived at the Hamburg office at 2 minutes past 2, and was as fol- 
lows: 

(D) "Nigser [Normannia] Mr. Fisher cabin 8, attomey World's Fair, having 
important business in New York fearing détention quarantine, asks if you will 
■exeeptionally refim.(i passage, or how much enable him to proceed TJmbria 
to-morrow; if you wire tliat no steerage on board and no fear from crew, still 
bope to induce him to proceed Normannia. Sundius." 

— To which the company at once sent the following answer, re- 
ceived at London at 5:25 p. m.: 

(E) "You may refund Fisher passage amount In case you can sell cabin 8; 
otherwise forfeited." 

This telegram (E), considering the language of the inquiry (D), and 
the known habit of the Normannia to carry steerage passengers. 
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was plainly équivalent to a statement tliat the Normannia had 
steerage passengers on board; and it could not possibly be other- 
wise interpreted; for if she had no steerage aboard, the answer 
could not hâve omitted to say so, instead of saylng that the pas- 
sage money must be f orfeited. Tbe three télegrams (A, C, E) were 
ajl sent by the same man in the Hamburg office; and if he had in- 
tended by the flrst telegram (A) to mislead the London agents, or 
any inqiùring passengers in London or Southampton, for the pur- 
pose of inducing them to take passage on the Normannia, under the 
false impression that nd steerage passengers were on board, it is 
not conceivable that he should hâve immediately sent from Ham- 
burg either of thèse answering télegrams (0 and E) as soon as the 
inquiries were received; had there been any such fraudulent pur- 
pose, he would hâve delayed answering, or answered evasively, or 
not at ail. The explanation of the flrst telegram (A) sufflciently aj)- 
pears, and is briefly as follows: 

On the 25th, when the threatening character of the choiera épi- 
démie flrst became known in Hamburg, the directors of the steam- 
ship Une held a meeting there, and resolved to take no more steer- 
age passengers for the présent, but to run their fast steamers be- 
tween New York and Southampton only. This had référence, how- 
ever, to the vessels sailing after the Normannia, beginning with 
the Oolumbia ; for at that very time the Normannia's 500 steerage 
passengers were already embarking, to be taken 30 miles below to 
Cuxhaven, where the Normannia then lay; and on the same day the 
Normannia dropped 30 miles stUl further down the river with her 
steerage passengers on board. After the meeting of the directors 
on the 25th, this resolution was telegraphed on the same day to 
the Associated Press in London for publication, stating that this 
service would commence with the Columbia; and a letter fuUy ex- 
plaining this was on the same day written and forwarded to Smith, 
Sundius & Co., both at Southampton and at London. This letter 
would not be received in London, however, until the 27th. The Nor- 
mannia sailed on the following day, the 26th, at about noon, from 
her last port, 60 miles below Hamburg; the last railroad train to 
reach the steamer left Hamburg at about 7 a. m. 

At about 11 o'clock of the 26th, Mr. Fincke, who kept the account 
of the passengers' rooms, was preparing a telegram to the London 
office to State what rooms or berths remained undisposed of. This 
wàs in the usual course of business. While doing so, he was direct- 
ed by Mr. Steinz, the office manager, to answer Beebe's inquiry, and 
also to State the substance of the directors' resolution, and of the 
letter sent the day before with référence to the future business of 
the company. Mr. Fincke thereupon incorporated in the telegram 
(A) the part following the statement of rooms unsold, and closed with 
a second référence to the Normannia (Nigger), stating that she 
would take no passengers from Hamburg to Southampton. The 
beginning and the end of the telegram. referred to the Normannia; 
the middle portion was intended to relate only to the future business 
of the company, and to infonn their agents of the results of the 
directors' meeting in référence to it. The telegram was not ad- 
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dressed to passengers, nor intended to be shown to them. It was 
a private telegram to their own agents only, to be read and inter- 
preted by them in the ligbt of their knowledge of the company's 
business and modes of correspondence. The répétition of the word 
"nigger" near the close, by which the subject of the Nonnannia was 
resumed, and the immédiate association of the phrase "no steeragers 
forwarded by our line" with the words follo-wing, viz., "fast steam- 
ers only plying Southampton and New York," which could not pos- 
sibly apply to the Nonnannia, were both strong indications that the 
référence to steerage passengers did not include the Normannia; 
while the preTious statement that "no passage money would be 
refunded," having référence to the Normannia, was an implication 
that she had steerage passengers, since that was the only ground on 
which a refund had been asked. Thèse circumstances, together 
with the fact that within a few hours afterwards two other tele- 
grams were dispatched by the same man in answer to inquiries, the 
one (G) to Southampton, and the other (E) to London — ^the former 
explicitly stating, and the latter necessarily implying, that the 
Normannia had steerage passengers on board, are suffleient in my 
judgment, whoUy to relieve the Hamburg office from the charge of 
bad faith, or of any intent to mislead anyone on that subject. 

5. The case of tiie London agents in that regard seems to me to 
be quite différent. The évidence leaves no doubt that in answer 
to the repeated and urgent inquiries of the libelant, and of varions 
other persons, the London agents undertook to procure the informa- 
tion desired. Mr. Berting on three successive days, at the Cock- 
spur Street office, promised to cable to the Hamburg office for infor- 
mation; but notwithstanding thèse repeated promises, no inquiry 
was ever made by him, or by his principal, Mr. Sisley, of the Leaden- 
hall Street office, whether tie Normannia would carry steerage pas- 
sengers or not; nor was any inquiry whatsoever made in the libel- 
ant's behalf. The only telegram sent by them was the spécial tel- 
egram (D, supra) sent by Mr. Sisley so late as 11:25 a. m. of Friday, 
the 26 th, on Mr. Fisher's account; an inquiry which Mr. Fisher suc- 
ceeded in getting forwarded only after persistent efforts, which 
could not be frustrated by the employés with whom he first came 
in contact. From the language of this telegram (D), as well as 
from Mr. Berting's own testimony, it is clear that up to about 2 p. 
m. of Friday the London agents assumed and expected that the 
Normannia would carry steerage passengers as usual. They had no 
reason to expect otherwise. They knew from the usual course of 
business that a large number of steerage passengers must hâve 
been booked for the Normannia, and already arrived in Hamburg 
before the outbreak of choiera, and would embark by the 25th; 
and in the absence of information, there was no reason to suppose 
that any change in the company's arrangements could be made to 
exclude them from the Normannia. That the agents expected no 
such change, is further shown by the telegrams exchanged between 
themselves. About noon of Friday, the 26th, the Southampton 
office telegraphed to the London office as foUows: 
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. (F), f'H^p jçra recelved instructions from the company if any one wants 

;— rTOiWhiclijiat 12:ig Mr. Sisley replied: 

(G) "Have no instructions about refund, but Iiave contented ourselres by 

saying if company conslders safe senfl çteamer, must be safe for passengers; 

lioweyer, expect reply from company. sliortly to spécial application we made 
■for refund." 

Not long sifter, at about 2 p. m., telegram (A) was received by 
Mr. Sisley, who séflt it by téléphoné to Mr. Berting, as aboyé stated. 
Sq |àr as relates to passengers or refund, this telegram was an acci- 
dëflital oiiç; for it was not sent in answer to any inquiry by tlie 
agents. They were bpnnd, therefôre, to observe carefuUy ail its lan- 
^uage. On its face, if it did not show conclusiyely that the passage 
alîQÙt $teeragers coujd not refer to the Normaùnia, yét it did show 
at ieast ?uch doubt and ambiguity that the agents were not justified 
în ina^lng use of the telegram as a positive assurance that the Nor- 
maïi^|i:a iiad 110 steerage passengers. 

Mi*, Sisley ànd Mr. Perting, however, both testify that they under- 
.stbod tiis telegram to mean that the Normannia had no steerage 
passengers. But their conduct before and after dqes not suffer 
me to àccept this explanation. During the three days previous, dur- 
ing which thèse nunierous inquirieS were made, they did not ex- 
pect, and had no reasbn to expect, that the Normannia would omit 
steerage passengers; yet they did not state their reasonable knowl- 
edge and expectation in that regard. They made many promises 
daUy tt) înquire by telegraphing to Hamburg whether the Normannia 
would take steerage passengers, yet never made any such inquiry; 
and when, ' in sending the Fisher telegram, a spécial opportunity 
for such an inquiry arose, it is plain that Mr. Sisley purposely avoid- 
ed makirig this inquiry. When the accidentai telegram (A) was re- 
ceiyed, thOugh its terms were plainly so dubious as to put him on his 
guai-d, Mr. Sisley at ohce made use of it to assure Mr. Fisher, who 
happened to call at about the timé it was received, that there were 
pôsitively no steerage passengers on the Normannia. He knew, and 
he told Mr. Fisher, that it was not an answer to his telegram; and 
he promised Mr. Fisher to send him the answer which was expected 
to be received later in the day. At half past 5 the answer was 
received at Mr. Sisley's office, which, by necessary implication, 
«howed that steerage passengers were on board ; yet this answer 
was never sent to Mr. Fisher, nor to the Cockspur street office. Mr. 
Berting, insteàd of sending to the libelant, at his hôtel, an answer 
în his own words, sent a copy of a part of the telegram (A) without 
the means of éxplanatiOn he himself possesteed, and without any sug- 
gestion of the doubts his own testimony satisfies me he had. 

On the foUowing moming, as Mr. Taylor and Senator McPherson 
testify, they were assured, on inquiry at the Southampton office, 
that no steerage passengers were on board, though express infor- 
mation to the contrary had been received at that office the af temoon 
before; and during the passage upon the tender from Southampton 
to the steamer, one of the London agents, or their représentative, 
was on board, who must by that time have been perfectly informed 
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of the fact that steerage passengers were on tlie Normannia, through 
tjie company's telegrams to the London and the Southampton ofifiices 
the afternoon before; yet no information was given to the numerou» 
persons on the tender, who were known to be proceeding on the faith 
of the assurances previously given them. 

I am constrained to find, therefore, that the London agents did 
not deal frankly or honestly in regard to the inquiries made of them; 
that trusting if the company thought it saf e to send ont the steamer, 
it would be safe for them to send off the London passengers, they 
suppressed their own reasonable knowledge and expectation, and 
put off and deluded the libelant and other inquirers with false 
promises, which they did not fuiflll, and did not intend to fulflll; 
that the accidentai telegram (A) received by the agents from the 
company did not warrant the assurances which they based upon it, 
as the agents had sufflcient reason to know; and that afterwards 
when the facts became sufQciently known to the agents both at 
London and Southampton, the facta were not communicated as 
they had promised, and had opportunity to do, and as good faith 
required, but were intentionally suppressed. Thèse findings would 
be sufflcient to sustain an action for false représentations against 
the agents personally; it is sufflcient as against the company also, 
if the company is liable for the misconduct of its agents in such a 
matter. 

6. It is urged, however, that the défendant company is not liable 
for any such misconduct of their English agents, because it arose, 
as it is said, while the agents were acting whoUy outside of tlie 
scope of their employment; and that whatever the agents did, or 
undertook to do, for the libelant, was either a mère matter of 
courtesy, or else was done as agents of the libelant, and not of the 
respondents. 

I cannot sustain this view. The agents of the company in London 
were the ordinary channel of communication in référence to a great 
variety of matters pertaining to the transporta tien of passengers, 
which were evidently reasonably necessary in the successful prose- 
cution of the company's business. The évidence shows that changes 
in passages, after tickets had been obtained and paid for, were 
frequently made through correspondence between the agents and 
the company. Such correspondence was apparently a part of the 
agents' ordinary duties. Applications of this kind were fréquent. 
The company dealt with the public in that way; and the public re- 
lied on the agents as the représentatives of the company, as the 
latter well Imew; and their telegram (A) to the London agents on 
its face fumishes évidence that the company recognized this usage, 
and the duty of their agents to give information to passengers; since 
the telegram directed them to "instruct Beebe, and other inquir- 
ants," on thèse subjects. 

I ând, therefore, that the agents in undertaking to procure the 
desired information and to report to the libelant and others making 
inquiries, were acting within the scope of their employment by the 
défendant company; and that their misconduct charges the princi- 
pals with the actual damages caused thereby (Story, Ag. [Dth Ed.] 
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452; Griswold v. Hayen, 25 ¥. Y. 595; Fifth Ave. Bank v. Forty- 
Second St. & G. St. Ferry R. Co., 137 N. T. 231, 33 N. E. 378), though 
not with any punitive damages, as neither the «ompany, nor ita 
offlcers in Hamburg, are personally chargeable with any deceit. 

7. It Is contended, however, that the libelant suffered no damage 
from the misrepresefltations, inasmuch as the détention of the 
steamer would hâve been precisely the same had no steerage passen- 
gers been on board. The évidence, I think, sustains the latter fact. 
The testimony of Dr. Jenltins, and the record of the arrivai of other 
vessels, show that ail vessels coming from infected ports, even 
thOugh no choiera wâs on board, were detained in quarantine, usually 
about a week, and sufQciently to satisfy the health ofiQcer that there 
was no danger of contagion; and that in cases where choiera had 
broken ont during the voyage, the vessel was held for a longer time 
until the period for any probable further development of choiera 
was passed. 

Upon the Nonnannia, besides the cases of choiera among children 
in the steerage, there were, as above stated, two cases among the 
'crew, and one in the second cabin during the voyage; and on the 
day after arrivai two addltional cases appeared among the crew. 
Upon the évidence, I must flnd, therefore, that the détention of the 
Normannia's passengers would hâve been the same, had no steerage 
passengers been on board. The présence of the steerage passengers, 
it is therefore urged, made no différence to the libelant. BEe was 
wUling, it may be said, to take the chances of détention through the 
sailing of the vessel from an infected port, and of any additional 
détention that might come from the outbreak of choiera among the 
crew, or the second cabin passengers; and thèse chances having 
turned against him, he suffered no more détention than the risks 
that he was willing to assume actually produced; and that, there- 
fore, no damage arose from the misrepresentations about the steer- 
age. 

The libelant, on the contrary, urges that he had a right to déter- 
mine what risks he would take, and what not; and that but for the 
déception, and the suppression of the truth he would not hâve been 
on board; and that his embarkment was induced solely by the mis- 
représentations which led him into the détention he had meant to 
escape. 

I do not think the mère circumstance that he would "not hâve 
been on board" but for the false représentations, would be sufficient 
to make the défendant liable for whatsoever might happen to the 
libelant's injury while on the ship on which the représentations had 
induced him to embark, if the injury was not proximately related to, 
and did not naturally«grow ont of, the subject-matter of the mis- 
représentations. Had the libelant, in this instance, suffered no dé- 
tention through choiera, or quarantine, but had been injured 
through a collision with another ship, or by some accident on the 
Normannia itself, in no way connected with the présence of steerage 
passengers, it surely woidd not hâve been claimed that the défend- 
ant, if not otherwise in fault, would hâve been responsible to the 
libelant for such damages, merely because steerage passengers were 
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on board, and because the libelant would not hâve embarked on the 
Normannia had Le known of their présence; since neither the cause 
of the injury nor the damage would, in the case supposed, hâve had 
any connection with the présence or the absence of steerage pas- 
Bengers. 

To recover damages for a tort, they must be proximately, and nat- 
urally, connected with, and flow from it; they must be such as might 
be within the contemplation of the parties as a natural conséquence 
of the wrongful act, as distinguished from a merely accidentai re- 
Bult. Smith V. Bolles, 132 U. S. 125, 130, 10 Sup. Ct. 39; KaUroad 
Go. V. Eeeves, 10 Wall. 176. The subject-matter of the inquiry, and 
of the deceit, in this case, wa« the présence or absence of steerage 
passengers on the Normannia as related to choiera contagion and 
conséquent détention of the vessel in quarantine. If no cases of 
choiera had appeared among the steerage passengers, and the dé- 
tention of the vessel had arisen solèly from the other conditions and 
circumstances proved, I think this libel must hâve been dismissed; 
for the reason that though the deceit was established, no damage 
would be ehown to hâve resulted from it. 

But in this case, choiera did appear among the steerage passen- 
gers; it appeared among them first, and chiefly. If the sMp might 
hâve been detained for the same period had no steerage passengers 
been aboard, it is equally true that the détention would hâve been 
just the same had there been no choiera except in the steerage. 
Choiera in the steerage was at least as much a cause of the déten- 
tion, as choiera in the second cabin and among the crew. The dé- 
tention was, in fact, due to both alike. The damage in this case, 
therefore, did happen in part directiy from the subject-matter of the 
deceit, and not whoUy from an independent cause, such as a cyclone, 
or a collision; and as the présence of steerage passengers, and of 
choiera among them, was certainly a contributing cause of the dam- 
age, that is sufflcient to make the défendant liable. 

Although the détention of the vessel, moreover, might hâve been 
the same had no steerage passengers been on board, still there is no 
doubt, I think, that the alarm and excitement produced both on the 
ship, and on shore, when the facts became known, were mainly due 
to the choiera among the steerage passengers. The facts concern- 
ing choiera on the ship were carefuUy suppressed during the voy- 
age. It was not until arrivai, and upon the receipt of the New York 
newspapers, that the passengers discovered, as one of the witnesses 
(Senator McPherson) states, that "they had a perfect Vesuvius of 
choiera on board." Beyond the single case in the second cabin, 
had there been no choiera except the few cases among the crew, 
the alarm among the passengers, as well as the gênerai excitement 
and appréhension would hâve been much less. I cannot, therefore, 
acquit the respondents on the ground that the présence of steerage 
passengers made no différence to the libelant, and was not one of 
the proximate causes of the damage. 

8. The same rule that limits damages to the natural and proximate 
results of the wrong, requires the exclusion of a considérable part of 
the libelant's claim. Aside from some indisposition during the two 
v.62F,no.6— 81 
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or' thPe^ièàysiiafter arrivai at New York, which was sodn relieTed 
by jHreficrlptions, and apart' f rona; the deprivations and i discomfopt ■ 
■Whllfe Gttboàrd the Stoniugton andjfclïe Cepheus, the libelant does not 
apport» hâve sufferedî any deânite illness. He did not contract 
choiera, nor any other ailment; but in conséquence of the excite- 
œeat aad anxiety-while on board the Normannia, Stonington and 
Cepheus, he was uhable, as he stateà, during the three weeks after 
his arrivai home to do more than a week's work. This loss, with the 
loss of -tWô weeks in quarantlne, make np the loss of a month's time, 
which^àt thè rate of his usual average yearly eamings would 
amoTint to at least $800. 

As the vessel was fromi an infècted port, however, she would hâve 
been detained a weekin àny evént, though she had had no choiera, 
and though nô steerage passengers had been on board. The flrst 
week's détention mustjtherefore, bededucted as iùdependent of the 
misrepreBehtations. Thé dlstressiilg incidents, moreover, so graph- 
ically descHbed by thè witnessesi Which arose after the removal of 
the i»ftssengers from tJïe Kormannia on September lOth in the ex- 
pectation of improving their condiliôn, cannot be charged against 
the Normanma; {l)ibecause the removal of the passengers was not 
the Nonaaimia's act, Ônd (2) because the incidents which foUowed 
were not produced by the èteerage passengers, nor were they the 
natural' results of the removal, nor su eh as might hâve been ex- 
pected ta flow froia it; but they arose from whoUy independent 
and foPtnîtous causes, not to be antlcifiiated. I must, therefore, ex- 
clude thèse painful incidents, and the mental suffering that attended 
them, as direct subjects of compensation, and also their effects in 
contributîng to the libelaht's subséquent disability for work. How 
much of the subséquent two weeks' disability should be ascribed to 
causes oceurring beforethe removal from the Normannia, and how 
much froiû what occurred afterwards, is mostly a matter of surmise; 
the testimony of the libelant seems to lày chief stress Upon the latter 
cause. 

Excluding, therefore^ such éléments of damage as are not profperly 
attributable to the présence of steerage passengers, I think $500 wiû 
be a proper compensation for the libelànt's loss of time, and for his 
suffering; eo far as legally recognizabîe. From this sum is to be 
further deducted the pricê of a return ticket, say flOO, which would 
hâve been lost if the libelant had not returned upon the Normannia; 
since he evidently would hâve had no légal claim upon the company 
for its return. There remains $400, for which a decree may be 
entered in favor of the libelant, with costs. 
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AFRICAN STEAMSHIP 00. V. CUNBT. 

(Circuit Com't of Appeals, Fif th Circuit Jurie 12, 1894.) 

,;, . , No; 233.'' 

Shippinq — Stevepobe's Compensation for Bbeakino dut Cabgo on Fire. 

A stevedore loadeti 'aiid jéto-wed a. cargo of cottôli, under a contoact, for 

50 cents a baie. Ou tïilé 'cargo taking flre, tte rendered services In break- ' 



, TffE MEMJSroN. 483 

Ing out a large part of the cargo, the hold being fllîed wlth smoke, and 
the cotton either on dre or saturated with water. Beldthéit, In the abseiice 
6f an agreeinedt as 'to taie ainount of £he compertsktloïi therefor, he was 
entitled to more than the ordinai-y wages, and an âwai-d of 75 cents a 
baie, Justifled by évidence as to the cûstgro of thô port, should be sus- 
talned. 

8. Paymbiçt— Application bt Debtob. 

An agent of two vessels, making payments at tatervals to a stevedore 
for work on both progressing at the same time, kept their accounts sepa- 
rate, statlng in the receipts takem and In the cbecks given the vesael on 
whose acconnt payment was made. Sdd^ that one of the vessels was not 
liable to the stevedore In a suit in rem for more tban the amount due from 
her on such appropriation of payments by the a^ent 

Appeal from a Decree in Admiralty of the District Court of the 
United States for the Eastem District of Texas. 

Thls was a libel by N. W. Cuney against the steaitislup Memnon 
(the African Steamship Company, claimant), for stevedore's services 
in loading and stowing, and in breaking ont and restowing cargft. 
The district court rendered a decree for libelant Claimant ap- 
pealed. 

W. B^ Denson, for appellant. , , 
E. S. Wheeler, for appelle©. 

Before PARDEE and McOOEMICK, Circuit Judges, and LOCKE, 
District Judge. 

LOGEE, District Judge. Î7. W. Cuney, the libelant, a stevedore 
of Galveston, had loaded and stowed the cargo of the steamship 
Memnon, consisting of baies of cotton, under a contract of 50 cents 
a baie for the cotton stowed in the harbor of Galveston, and 5 
cents a baie extra for that stowed butside. Upon her attempting 
to put to sea, it was found that her draught of water was so great 
that it was feared that it Would be necessary to break out and 
unload a portion of the cargo, so as to float her over the bar. No 
arrangement, contract,. or agreement had been made for this, but, 
aiter waiting four days, the libelant was requested by the ship's 
agent to hâve his men ready the next moming to break out what 
cargo was necessary. The ship was then lying outside at the bar, 
and, early on the moming of October lOth, was discovered to hâve 
flre in the cargo, and was brought to the dock. The city flre de- 
partment was soon on hand, and commeneed playing water into the 
holds and onto the burning cotton, and the gang of hands of the 
libelant were at once put to work breaking it out The libelant 
himself was not there at that time, but Scott, his foreman, was 
in charge of the gang. They worked about four days breaking 
out 1,456 baies, when it was reloaded, and the vessel prepared for 
sea. Upon the libelant's presenting his bills for loading, breaking 
out, and restowing the cargo, objection was made to the item of 
75 cents a baie charged for the breaking out, as well as the f orm of 
the bill, it being ail against the vessel, instead of a portion of it, 
that caused by the flre, being against the vessel in gênerai average, 
as the agent desired It, and he declined to pay it, when the libelant 
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flled Ms libel, and had the ressel attached. Upon a hearing, judg- 
';v(içi&t waji} given ùpon tixé libel for the full amount, and an appeal 
wàS: tàken to this court. 

The idiaîmant aUeged in the aiiswer that a contract was made 
with Scott by Spencer in behalf of the sMp for 40 cents an honr 
for the men at the time they commenced discharging cargo. 
Whethèr or not such a Contract was made is one of the important 
questions in the case, as tke libelant claims in hls libel upon a con- 
tract of 1 75 cents a baie, as well as upon a quantum meruit and 
custom of the port, but présenté no évidence whatever to support 
the allégations of a contract mâidé. In regard to the contract for 
40 çpnts per hour, we are nç^t satisfied from the , évidence that 
theré wàs such agreement or contract to perform the service for 
that supi; ;Thç( agent's accounts show that he did wot so consider 
it, as, in addition to the 40 cents per hour allowed for the men, he 
credited ttiè foreman With f 10 a day, and the stevedore with a 
profit of to cents a b^e upon tlie çotton broken out It is not 
claiméd th'ât there was any contract for such aUowance, and, whether 
reasonable and just or not, it was based upon no agreement, and 
shows conclusively to our nûnds that it was not; considered by the 
agent that there was one covering the entire service. The men were 
not employed themselves; they were already in the employ of the 
libelant; and it does not appear that the foreman, Scott, had authority 
to make any contract or agreement for them or for the libelant 
Scott says that there was no contract made. The libelant says 
that Mr. ëpencer asked Mm that àftemoon what he was going 
to charge. XJnquestionably, there was some conversation regard- 
ing the rate to be chargea, and Mr. Spencer probaWy considered 
that a contract had been made at lon^horemen's wages, when Scott 
only was ïntending to tell him what such wages were, — what the 
stevedore was paying. We cannot flnd, therefore, that the ideas 
and intentions of tiie cpntracting parties at any time agreed upon any 
amount, and the questions of the usual custom and quaiitum meruit 
demand examinalion. The work was not ordinary longshoremen'a 
work. The cargo of the ship was on flre, the hold fiUed with smoke, 
and the cotton either on flre or saturated with water. The circum- 
stances rendered the service entitled to a higher rate of compensation 
than the common every-day wages, and we are satisfled that the évi- 
dence as to the custom of thè port and the usual amounts paid on 
such occasions justifies the amount claimed by the libelant, as being 
a reasonable compensation, and, upon this branch of the case, con- 
sider that the decj'ee below should be sustained. 

But there is another question. At the time the libelant was 
loading this steamsMp, the Memnon, he was also loading another 
steamship, the Sirona, under a contract and agreement with the 
aame agent. Thé work was progressing upon the two vessels at 
the same time, and payments on account of the two vessels made 
at intervaJs. The agent, in maklng thèse payments, kept the ac- 
counts of the two vessels separate, stating in the receipts taken 
the vessel on whose account the payment was made, and on the 
margin of the checks given in payment, in some instances at 
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least, the différent amounts to be credited to each vessel. Such 
receipts show that, according to the accounts of the agent, there 
had been paid upon account of the Memnon, at the time of the 
suit, $1,700. The libelant, on the other hand, had paid no atten- 
tion to the appropriation of the payments by the ship's agent to 
the différent vessels, but had credited the entire amount received, 
except $200, to the Sirona, the flrst vessel leaving, overpaying her 
account $93.50, making, with the $200 excepted from the Sirona's 
account, $293.50 only which he credited to the account of the 
Memnon. The resuit of this différence in keeping accounts has 
been to cause the libelant to bring suit against the Memnon for the 
entire amount he claimed to be due him from both vessels. 

There is no question of the right of the debtor to appropriate bis 
payments to the several accounts of his debts as he sees fit, and 
more especially should this be recognized in case of an agent acting 
for several parties, and who is handling différent funds. Had no 
appropriation been made by the party whose duty it was to pay, 
the one receiving would hâve had full power to make such applica- 
tion as would be to his interest; but that such appropriation was 
made in this case is plain from the forms of the receipts taken and 
the checks which had passed through the hands of the libelant, and 
bear his indorsement This is an action in rem, and, no matter 
what the equities may be between the libelant and the agent of the 
steamships, this vessel cannot be held for anything not shown to 
be due by her. The amounts paid by her agent on her account 
must be presumed to hâve been paid from the funds of her owners, 
and ample notice was given the libelant at the time of his receiving 
them. Accepting as correct the respondent's statement of the 
number of baies handled and the manner and place of their loading, 
which very nearly corresponds with libelant's accounts, but allow- 
ing 75 cents a baie for breaking ont at the time of the fire, as 
claimed in the libel, and deducting the $1,700 shown to hâve been 
paid on account of the vessel, we flnd due the libelant, at the com- 
mencement of this suit, $4,590.10. Of this amount, claimant ad- 
mitted that $4,122.10 was due, and oflered to pay this amount, upon 
condition tha.t the suit be dismissed. WhUe he may hâve been 
justifled in refusing to pay the full amount claimed in the libel, 
and submitting such question to judicial détermination, he is enti- 
tled to no greater advantages regarding interest or costs by mak- 
ing such a tender on account of exacting such condition than 
if it had not been made; and, although the amount admitted to be 
due was deposited in the registry of the court, it was of no ad- 
vantage to the libelant, and should not affect his rights. The ques- 
tion of costs, and very largely of interest, is within the discrétion 
of the court in admiralty practiee. In this case, costs having been 
decreed for the libelant in the court below, such costs will be taxed 
in his behalf ; but, the claimant being fully justifled in his appeal 
to this court, on account of judgment pronounced against the 
Memnon, a portion of which amount properly belonged to the Si- 
rona, the costs of this court wUl be taxed against the libelant. , 

We are therefore of the opinion that this cause should be re- 
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mandedi .Ifi^^e qourt beilQjWj swithi^nstructionsHta set asi^le thf 
decree i jbbei^iiïljefpre graotei<J,<iflod; ^ater a decree in .fa,vop oi the 
Ubelant Içà^ 14,590^0, ^ithrinterest frpm the 27th day of Norem- 
ber, 1893,ij^e date of judiçial, demand, at the rate of 6 per cent 
per aniim:p,jîand tte cosits |ip. itbat court: incuried; a^d that tbe 
|4,122.19, î .fl^yfi : on, deposit rp tjie registry of ïlie court in this 
cause, lea^jijbe Go$ts of isucbi depQsit, be applied;in part payment 
tb.ereof;';,^d,. tï^at libelapt baye judguiejit for aiiy balance then 
reniaining;,jo;ipaid againçt; tH^ Africaa Steamship Company, com- 
posed of .JES^der, pempster ,^ Co.,; and Thomas H. Sweeuey and 
George Sealy, surèties upck^+iis stipulation, and such judgment be 
without preju<^if5e tp the ^Tights of N. W. Cuney, libelant herein, 
against the steamsjiip Siroiia,,.W. W. Wilson, agent, or any one 
else on âccouiit of any aitioûnt that may be due Mm from said 
steamship; and 1;hat the çosts. herein be taxed agaiost the appel- 
lee hereinj and it is so ordered. 
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JAMISON V. PEI^RY. 

(Circuit) Court of Appeala* Second Circuit. June 7, 1894.) 

No. 148. 

Shtppiko^ChahtBk Pabtt— RioHt to Extba Fkbight Earned. 

By the terms <yt a charteir p^ty, the charterer was entltled to the whole 
cargo capacity of the Tesiseî, and the services of her offlcers and crew, 
for the speclfied voyagé. Thé ipaster, withotit the charterer's permission, 
lisfid the vessél ba part bf the voyage for ëarrylng cargo for thlrd persons. 
EM, ttoat the chaJtterer mlght récover the frelght thereby earned, less the 
expenses Incurted In earijiing It, by libd against the vessei 09 Fed. 174, 
modifled. 

Appeal from the District Court of the United States for the 
Eastem District of New York. 

This was a libel by Edward Perry against the steamship Port 
Adélaïde (David E. Jamison, claimant) for freight received by said 
steamship while under chai*ter to libelant, and for damages for 
br^ach of the charter party. The district court rendered a decree 
for libelant. 59 Fed. 174. Claimant appealed. 

Ji Parker Kirlih, for appëllant 
David Thomsoïi, fOr appeûee. 

Before WALÏiAOE, LAGÔMBE, and SHIPMAN, Circuit Judges. 

PER CÙBIAM. By the terms of the charter party, the whole 
cargo capâëity of the steamkhip, and the services of her offlcers 
aid crew, belouè^d to tlUé libelant foi? the specified voyage. If 
it'had been intended to rjefsërve to the shipowner any part of the 
vèSsel for 'the' purpoae ctf. Carrying cargo, that intention would 
doubtless haye bèen expreSsèd in the éoiatract, but instead the char- 
ter party was fôr "the whole of the vesset" Under such a contract 
the master had no right, without thé permission of the libelaût, 
express or îïnplièd; to use the vessel hpon any part of the voyage 
for carrying dèirgo for third person'à Haying done so, however, 
and earned freight thereby, the libelant, if he saw fit to adopt the 
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master's act, became entitled, upon th.e plainest principles of law, 
to the freight eamed. We fully agrée witli the views expressed 
in tlie opinion of the learned district judge as to the right of the 
libelant to recorer the amount of freight. But the amount earned 
was $500, and not $950, and there is no évidence in the record 
which. justifies a flnding that the expenses incurred in eaming 
the freight were not as stated in the testimony of the master. 
The decree should be modified accordingly, and the cause re- 
raitted, with instruction to the court below to decree for the re- 
duced amount, with interest and costs of the district court; the 
appelant to hâve costs of this appeal. Ordered accordingly. 



THE PHOENIX. 

PABSONS et al. v. ROCKWELL. 

(Circuit Couit of Appeals, Fourtli Circuit May 22, 1894) ■ 

No. 68. 

SaIjVAGE— Compensation— Revtbw on Appeal. 

A steamsliip, wortli, witli her cargo, about $160,000, was disabled by tlie 
brealsing of lier sbaft, far out at sea, and after drifting under sail syvt!r;il 
daj's, clianging position but little, was taiten in tow by another steam- 
er, valued at $125,000, wbose cargo was worth .$400,000, and whose 
freight and passage money aroounted to $13,000. No unusual troub'e 
occurred, and no unusual risli was Involved in the towage, and the only 
storm encountered arose on the fourth day, when the vessels were 
anchored in a place of comparative safety; aud, on the next day the tow- 
age was completed. Hdé, that an award of $35,000 was excessive, and 
should be reduced to $20,000. 

Appeal from the District Court of the United States for the Easi- 
ern District of Virginia. 

This was a libel by Cyrus 0. Eockwell, master of the steamshi]» 
Saginaw, against the steaJnship Phoenix, John J. Parsons and 
Thomas Linton, claimants, for salvage. The district court i-endered 
a decree for libelant. Claimants appealed. 

The décision of the district court, rendered by HUGHES, District 
Judge, was as follows : 

Statement of the Case by the Coui-t 
The British steamship Phoenix (Philliskirk, master) left Maclo, Brazil, on 
the 19th of January, 1893, laden with 2,100 tous of sugar, bound for New York, 
where the cargo was worth $98,953. The vessel herself was worth not less 
than $60,000. Her freight money on this cargo was $5,000. She was of 
two short masts, schooner rig, carrying foresail, square foresail, double top- 
sail, fore and aft foresail, fore staysail, main staysail, and jib. Her tonnage 
was 1,728 gross; her length, 256 feet; beam, 36 feet; and depth, 18 feet C 
inches. On the 8th day of February her shaft broke square olï in the thrust 
bearing. The steamer was then In longitude 70° 20', latitude 30° 31'. AU 
sails were set, and the ship headed to the northwest. She proceeded under 
sails until the afternoon of the 12th, making a total distance in the time of 
117 miles. The engineers beg.an an attempt at repairing the broken shaft on 
the 9th by cutting out the thrust coUars, and placing in thèse two steel plates, 
on opposite sides of the shaft, fastened with bolts, as is shown by that portion 
of tlie shaft îtself, which is exhibited in court. They worked at this job 
continuously from the 9th to the afternoon of the 12th, and uow they say they 
could hâve completed the two patches and hâve fastened them in place in 
four or flve hours longer. Thç job was never completed, and its efficacy was 
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never Elbowti durlng the perlod of a week and more before the arrivai of the 
Phoenlx'at New York; especlally not In the ten or twelve hours of the twelve 
whlch eiaï»8ed after they had ùnnècessarily suspended their labors, and before 
the PhoenfsE was actually taken, in tow by a salror, at 2 a. m. on the 13th. 
Previously to the:12th, the Phoenix had put out signais of distress; but only 
two ships |iad bèen seen (both sailing vessels) in the period of four days. 
She was ont of the track of veèsels, in untrequented waters; being 150 miles 
west of tbd nsual track of vessèls trading to South American ports, and 150 
miles east of ;the track of those bound to and from the Gulf, San Domingo, 
and Cuba. Between Bundown and mldnlght of the 12th, the rockets she sent 
up as signais of distress attracted thé attention of the American Clyde 
steamer Sa^naw (Rockwell, master), which was bound from New York to 
Turk's Islaûd and other West Indian ports. The Saginaw proceeded im- 
mediately to the relief of the ship in distress, which proved to be the 
Phoenix, hailed her, and received her master, Philliskirk, on board, who came 
alone. 

The Saginaw Is a frelght and passenger steamer, plying between New York 
and ports of the West Indies on fixed schedule time, in conjunction with 
one or more other Clyde steamers, which alsosail on schedule time, arrangea 
at Intervais of ten days or two weeks, as pne or two sister steamers of the 
Saginaw may be put on the lin«. The Saginaw is a modem iron steamer, 
with a gross tonnage of 1,800, and length 260 feet. She is valued at $125,- 
000, and had an assorted cargo, composed in part of perishable goods, 
and embracing $193,000 of specie, ail worth in total value about $400,000, 
her frelght money being $13,000. She had a crew of thirty-nine men, and 
she had eight passengers. 

As to what oçcurred on thé night of the 12th of February, 1893, when 
the Saginaw respônded to the càll of the Phoenix upon her for help, the two 
masters say as foUowa (I quote from their dépositions): 

Philliskirk; loquitur: "Q. When he [Rockwell] came up alongside, what 
happened? A; He asked me If I wanted assistance. I told him, 'Yes.' And 
the captaln sald, Well, hadn't l better corne on board. I said, 'Very well.' 
I put the boat out and went on board. Q. After you got aboard, whom did 
you see? A. I saw the captaln [Rockwell]. Of course, he asked what was 
the matter. I told him the thrust shaf t was broken. He asked if I wanted 
assistance. I said I did. 'Well,' he says, 'captaln, I hâve got a perishable 
cargo aboard and passengers, and am bound to Turk's Island. I will tow 
you there.' I said that would not do me at ail. Turk's Island is no use to 
me. I couldn't do anything or get anything there. So, after a little conver- 
sation,. I said, 'Y6u may tow us up the Chesapeaice,— the nearest place.' And 
he consented to the Ohesapeake. Q. You refused to go to Turk's Island? A. 
Yes. Q. Did you Inform him you were making repairs to your shaft? A. 
No, Q. Was anything said about that? A. Nothing said. Q. Did you in- 
form him of the value of your cargo or frelght or vessel? A. No; I don't thlnk 
I said anything about the value of the cargo. He asked me what I had 
In her, and I told him sugar; • • * near about 2,100 tons." 

Rockwell, loquitiur at Norfolk: "About 9 o'clock p. m. of the 12th, we saw sig- 
nais from the E. S. E. of rockets. We proceeded in that direction about an 
hour, and found the Phoenix broken down. I hallooed and asked him If he 
wanted assistance, and he said, 'Yes.' I asked him to come aboard, which 
he did, and he desired to be towed to the Ohesapeake, which I did. Q. 
When he asked to be towed to the Ohesapeake, what proposition did you 
make to him? A. I objected to towing him to the Ohesapeake for several 
reasons, and offered to tow him to Turk's Island, and then to Bermuda, and 
he objected strongly to that for several reasons, and wanted to come hère 
very much; and, after thinking the matter ail over, I agreed to take hold of 
Mm and tow him hère if possible; If not, to snch safe point as I could. Q. 
Did he express himself as to any trouble? A. I asked him his trouble, 
and he said his shaft was broken. I asked him if It could be repalred at 
ail, and he said he could flx it; and I said there was no use of my fooling 
with him if he could fix it. But he objected strongly to my leaving him, but 
I told him, If he could repalr his ship, I wouldn't want to trouble with him 
at ail. Q. In other words, you were reluetant to undertake the service? A. 
Unless he was helpless. Q. And you only undertook it on account of his 
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saying that he was helpless? A. Yes, sir; he Insisted upon my helplng him 
Into port, and Insisted upon coming hère to this port." In cross-examination 
Rockwell says: "Q. I understood you to say, when the captain [Philliskirk] 
came on board, he made some mention of thèse repairs? A. I don't re- 
member. He said he had made some repairs, but he said It could be fixed, or 
words to that effect; and there was some mention made about repairs or 
flxlng. Q. ïou said that you dld not want to take him in tow if that Was 
the case? A. In case he could repalr his ship, I didn't want to take hold of 
him at ail, and he objected strongly to my leaving hira." 

Gerrie, englneer of the Phoenix, loquitur: "It was against my wish for 
them to take my ship, but, of course, I didn't care about refusing the a'sslst- 
ance. Q. You mean by that— A. Of course, 1 told the captain to take the 
tow, you know. Q. You dld not care about refusing? A. It was against 
my wish, certalnly, for my own part, but still I wouldn't hâve refused it, 
you know. The captain asked me, and I told him, 'Certalnly, take the 
ship;' because I dld not know what it would hâve done. I just went on 
his own judgment" 

It may be added hère that, previously to the Saglnaw's taking hold of 
the Phoenix, her master saw and spoke to no other member of the Phoenix's 
crew, and there is nothing In the évidence to show, and it is not at ail prob- 
able, that elther Capt. Rockwell or any of his men were on the Phoenix 
during the whole of this salvage service. Counsel for respondent admit 
that Oapt. Rockwell took hold of the Phoenix for the purpose of securlng 
the salvage award. The Saginaw took hold of the Phoenix and began to 
make for the Chesapeake about 2 o'clock on the morning of the 13th of 
February. The chart exhibited in the record shows that the place where the 
Phoenix was found was in latitude 32° 30', longitude 71° approximately, 
about 475 miles due east from Charleston, and 360 miles from Chesapeake 
bay. The towage was done with a steel hawser 'belonging to the Phoenix. 
which was put aboard the Saginaw by the men of the Phoenix. It was at 
no time lost, and dld not part. It was hitched to 35 fathoms of ehaln on the 
Phoenix, and was connected to the Saginaw by a bridle of manilla hawsers. 
In order that the Une between the vessels should be springy and elastlc, to 
enable the towing to be done wlthout the jerk that would resuit from having 
so much dead weight to tow. The manilla hawsers belonged to the Sag- 
inaw, and were rendered useless in the progress of the towing by the chaflng to 
which they were subjected by the heavy tow. The whole length of the towing 
cables and the hawsers formlng the bridle was upwards of 250 fathoms, and, if 
the lengths of the two ships be added, then the length of the whole tow was 336 
fathoms, or more than one-third of a mile. The course of the towing lay di- 
rectly across the Gulf Stream, where heavy fogs are prévalent in February. 
The fog and the length of the make-up rendered the danger very considérable 
of eoUiding with vessels passing north and south along the Gulf Stream 
across the course of the procession In necessary Ignorance of the fact of one 
vessel belng in tow of the other. Except two or three periods Of gale, and 
except the fog, the weather during the towing after the 12th and before the 
17th was favorable; but the towing was at ail times difflcult, and re- 
quired the utnlost care In the navigators of the Saginaw to prevent fouling 
of the cable with her propeller or rudder during the several intervais 
when it was necessary to stop or slow down to readjust the bridle on the 
Saginaw. The sea, as usual in February, was rough, requiring a man to 
stand constantly aft on the Saginaw to watch the hawsers, which chafed 
continually, and requiring a man to stand much of the time at the engine- 
room door to pass orders by word of mouth to the engineer, in order to 
conform better the speed of the towing vessel to the exigencies of the work 
In hand and the movements of the ship in tow. Nêcessarily, there was a 
great deal of yawing by so large a body as the Phoenix, whose engines were 
disabled, especially in the early days of the towing. There were fresh gales 
of wind on the 13th, léth, and 15th, not of long duration, but puttlng great 
strain on the cables; and, during the last days of the service, fog was 
encountered, rendering it often difficult for the Phoenix to be seen from the- 
Saginaw fur hours at the time. and creating much risk of collision with 
coastwise vessels crossing them in the Gulf Stream. On the 16th the two 
vessels arrived in the Chesapeake bay, about three miles W. N. W. of Cape 
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Henry Ught In Lynnhavenbfiy, where they had to corne to anchor in conse- 
<luenoe o( the dense fog. (pheSaginaw lày by thé Phoenlx, waiting for bet- 
tei" w^îither, until the mornlnç of the ITtli, when the Phoenix was agaln 
-takçn in tow with difllculfy,! while a strong northwesterly gale was prë- 
-yp.i)|{lgi; a^d at about 4 o'cJoGk p. m. shè was flnapy brought to anchor ,In 
Hampton Roads. In apprqacliing the Virginia Capes on the 16th, a dense 
fog prevalied, whlch rendered It difflcult to get within the Capes wlthout 
a pitot and would hâve made it necessary for almost any other navigator 
to come to anchor outside, untU a pilot could hâve been procured; but Cap t. 
Rocliiivell, fron» his familiarlty with those waters, resolved to make his 
way in. ; Thls he did successfvlly, by diligent sounding, and by cautiously 
regulating his course by tbe moan of the Siren buoy off Cape Henry light. 
His good -fortune lu this ventwre, by which lie brought the two ships into safe 
anehorage in, Lynnhaven bay lOn the 16th, secured them from the hazard 
which wovUd bave overtaken them outside from the noi'theasterly storm which 
soon af ter set In and continuçd for many hours. 

The salvage service lasted through ail of the 13th, 14th, 15 th, 16th, and 17th 
days of February. Although the weather was, in gênerai, unusually favor- 
able for tbe season of the year, yet niuch of it was rugged, and nearly ail of 
the lattervpart of it was cli^racterized by thick fog, which, as said before, 
brought roiflcb risk to , a tow more than one-third of a ipile long of being 
irun into byrcoaatwise vessels crossingits course at right angles, unaware 
of the façt that.the two steamers were fettered in their powers to maneuver 
by a Connecting .cable. Thçre was constant risk, whenever it became neces- 
sary to stop. or slow doTiïfn, of the cable becoming fouled with the pro- 
peller of.thej Sp.ginaw, or else with her rudder. Unnsual précautions were 
taken agalnst this risk by Capt Rockwell, in having an. ample force of men 
and mechanlsm: ready at hand to keep the slack of the cable promptly 
hauled in;;|«yhenevGr stop or slow down was made. In this matter, and in 
his en tire wJ9Ck during this arduous service, Oapt, Rockwell proved himself 
a seaman »f the highest or4^ of sklll and efflciency and provident intelli- 
gence. ■■,,.:■■ . ' ;■ 

The towtng service rendered it necessa^:y for the Saginaw to replenish 
,its store of f «el and provisions at Norfolk, The time lopt in the service was 
rather moTCLthan seven days. The towing of so heavy an object as the 
Phoenix aid her 2,100 tons of cargo across the Gulf Stream into Hampton 
Roads, f qr so long a distance as 375 miles, and for the protracted period 
of flve days.! tSubjeeted the Saginaw to muçh strain, which, though not re- 
quiring immédiate repairs, entails a necessity for them in the future. Much 
dissatisfaction wias caused to the shippers of freight on the Saginaw by 
the week'a delay in deliverlng it Much of the freight destined for her on 
her returo trlp lUi the West Indies whlch was awaiting her on the wharves 
had to be stored during the lost week, and other. freights sought other con- 
veyances ;to market. Great loss and Inçonvenience also resulted to the 
owners of the Saginaw, by tbe next trips of herself and her companîon ship 
being. thcowBtogether; which practically çau^ed the loss of one trip out from 
the West Indies ,to one or ofher of the two sliips. The pecuniary losses result- 
ing from thèse several necessary incidents of the Saginaw's service to the 
Phoenix are set f orth by an estimate flled in the évidence. 

In ascertalning the amount proper to be recovered in this action by the 
libelant, the actual expenses. Incurred by the Saginaw in the performance of 
thô service mnst be aliowed- Tbe aeçounts shown by Exhibit G of $570.89 
for actual expenses are aliowed. I think the évidence shows that the use 
of the Saginaw and her crew for seven days Is worth on the basis of 
quantum merult fully $400 a day, or $2,800. Exhibit H, in the llbelant's 
évidence, Is an estimate of the Incidental aind resulting cost to the Saginaw of 
the déviation and delay vhich the salvage service caused. I regard it 
more as an argument for a. Ùberai award aian as recoverable eo nomine. 

•. Commenta ànd Conclusions by the Court 

The interview between the two,;mastèïs on the Saginaw in the night of the 
12th of February was a distinct emplojrroent of the Saginaw by the Phoenix, 
which was! helpless, in a salvage service. When something was men- 
tioned ab9Ut flxîps the broken shaft (which was of so little importance that 
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Capt Phllllsklrk entlrely forgot It In givlng hlà testlmony), Capt Rock- 
well at once said: "If ybii can fix your shafti I will net foo( with y'ou;" 
whereupon Capt. Philllsklrk Jncontinently dropped the subject, not to be 
resumed, and inslsted upon being assisted to port. The chief engineer of the 
Phoenix hlmself, who was the Inventer of two flange plates which figure so 
largely in respondent's évidence, had advised his master to crave assist- 
ance and accept it. For four days, while the work in the two small flange 
plates was in progress, tlie ship was flying and flring off signais of dis- 
tress, calling for help. When, at last, rescue came, not one word was, 
said of the 7 by 10 flange plates, not a word to render material the 
volumlnous testlmony whlch has been taken concerning those two places of 
Steel and thelr screws. Although It Is now Inslsted that those patches could 
hâve been completed In four or flve hours of the 12th, yet work upon them 
immediately and finally ceased as soon as rescue came. The interview be- 
tween the two masters was the time and place for thèse since tedîously dis- 
cussed plates to hâve been brought Into the case; yet Capt Rockwell heard 
not a word of them, and It was not untU the testlmony of the respondent 
was taken and its answer was filed that they loomed up as the prominent 
features of the défense. As thèse plates were not broiight to the attention 
of Capt. Rockwell in the Interview of the two masters, and were not men- 
tioned then and there, and as ail mention of them was then avoided, the 
question of the abillty of the Phoenix, by completing the patchlng of the 
shaft for which thèse plates were intended, to steam her way into the port 
of New York, Is of very slight materiality In this cause. If Capt. Phillls- 
klrk and hls several englneers, who ail tell the same stéreotyped story of 
abillty to complète the repairs in four or flve hours, and of confidence in the 
sufficlency of the two Uttle plates to brlng them Into port, really believed in 
that sufficlency, then a deliberate déception was practiced on Capt. Rock- 
well In conceallng from him the grounds of that confidence; and, as to 
him, the case is the same as If the repairs had never been attempted. That 
the repairs were in fact puérile is almost apparent from the évidence of 
the engineers themselves. That a thi-ust shaft 10 Inches in diameter, of solld 
wrought Iron, which had broken square across in a smooth fracture under 
the straln or pressure or twist which It had to sustàln, could be made 
efficient again In any degree by two steel plates 7 by 10 Inches long and wlde, 
and % of an Inch thick, bent over the cylindrical shaft, and screwed to 
it by a few % screws, sUnk an inch Into the huge shaft, Is to me Incredible. 
If the sanguine engineer who devised thIs method of repairing a solld shaft 
really believed In its efflciency, Ms infatuatlon calls to mind that of the 
schoolboy who had broken the big blade of his pocketknife in a square frac- 
ture, and thought he had made it ail right again wlth two little drops of 
Spaldlng's glue. It is not a case for mlxed mathematics, but for plain com- 
mon sensé and practical judgment. When a vessel files signais of distress 
in midocean In winter weather, and demands and accepts salvage service 
of a passlng shIp, and conceals from the salvor the fact of her abillty to get 
to port without help, and then uses the fact of her not belng helpless to 
reduce the salvage service to the grade of mère towage, pilblic polîcy and 
every considération of falr deallng forbld an admlralty court from enter- 
tainlng sueh a pretension. The relations between the salvors and the salved 
in the (Tisis of péril are too serions for coneealments of such a character 
as I am deallng wlth. The utmost frankness Is demanded of the vessel in 
péril. A full and complète révélation of ail the circumstances of the ship 
in distress which are not visible to the naked eye is essentlal. Conceal- 
ment of any material fact is absôlutely Intolérable. I will do Capt. Phlllls- 
kirk and hls engineers the justice to say that I do not belleve they thought 
thelr vessel was otherwise than helpless, or that It really entered into Capt. 
PhlUisklrk's thought to decelve Capt. Rockwell in thIs matter. Thia prê- 
teuse of abllity to repair the shaft and to get to port wlth the ship's own 
englues and sails is an afterthought, resorted to as a means of diminishing as 
much as possible the reward due for the salvage service, which, by thé skill, 
thoughtfulness, diligence, and good fortune of Capt. Rockwell, was, unexpect- 
edly, so successfuUy and easily accomplished. The pretension does not 
commend itself to the favorable considération of the court, and is rejected. 
It is rejected— EHrst, because. If the Phoenix was really able to get to port 
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without belSf, It 'vy:as afraud upoa the Sajliaw to ask for and to obtain salvage 
«errlce.ljy CM^'cpàllilg thls àblllty; and, second, becausé, if the ablUty dld 
not exlst, wlilèb #ft$ doùbtless the fact, tbe pretense of it ûote is an after- 
thougbt, whWh tbe court cannot entertain tp tbe préjudice of a meritorious 
salvor, after an admlfably conducted and exceptionally successful salvage 
service. 

Another question, less elaborately discussed In the brlefs, Is whether a 
salvor who takes ilpon bimself àll rlsks In entering upon a dangerous service 
is entitled to reward If the casualties Incident to the service do not actually 
happen. Is the salved alone entitled to the beneflt of the nonhappenlng of 
■ expected casualties? If ail goe$ well, and the seas, the winds, and the 
worklng of macbinery are propltious, is the salvor to sink into a mère tow 
master, and the salved tO'be sole beneflclary of the good providence which 
attended the service? Thèse questions cannot be ahsweréd in the affirm- 
ative. They are self-refuting. The question assumes a more concrète form, 
however, when applied to a projjainent incident of the service under con- 
sideratioEi. The two steamers néared the Capes of Virginia on the 16th 
February, in a thiçk fog. Oapt Rockwell dld not comé to anchor and wait 
for a pilOt, as would bave been proper In other vessels, but, trusting to bis 
Individual knowledge of those wWers, resolved to corne on and get inside 
the Capes at once. This knowledge and the sklll he exerted in effecting 
his purpose gave success to bis veûture, and tbe two shlps were thus in safe 
ancborage inside the Capes when the northeasterly storm came on, which 
soon af ter set in with great force and violence. The salvage service was 
still in progress when this storm prevailed. It would possibly bave been 
disastrous to the Phoenix, unable to use ber engines, If she had remained 
outside, waiting for a pilot. Sbe was saved from this danger by the skill 
and résolution of Capt. Eockwell. A question discussed in the brlefs, pro 
and con. Is whetber tbe court may Increase its award to Capt. Rockwell for 
sàving tbe Phoenix from the possible and tbreatened disaster which was 
avoided and escaped by having been brought into the Capes before tbe 
storm set In. Wbile there are frequentiy cases in which admiralty courts 
may refuse to take Into considération storms that liave been fortultously 
avoided and escaped, yet I thlnk that this case présents circumstances which 
call urgently upon this court to make up its award with référence in part 
to Capt Rockwell's skillful and fortunate conduct in this particular matter. 

Summing up the case, I deem this to bave been a highiy meritorious sal- 
va.ge service. It was rendered Ih dangerous waters, by a ship embodying 
values éxceeding half a million of dollars, to another shlp embodying prop- 
erty worth $160,000. The Phoenix was plckêd up in the waters offi Hatteras, 
Lookout, and Fear, proverbially a nest and habitat of storms, and was towed 
for four days througb; those waters. In a winter month, for a distance of 375 
miles, into Hampton Roads. The Phoenix was found in unfrequented waters, 
moving under sali at the rate of 117 miles in four days, or rather more than 
a mile an hour, at which rate she was more than 15 days from ancborage, 
with disabled engines, which constituted an Incumbrance râther than a help 
In those rough seas, presenting a tempting and certain prey to winter storms 
wbenever an evil fortune should brlng them Upon ber. At the distance 
at which she was found in thé waters off Hatteras, she was in a plteously 
belpless côfldltion with référence to the storms there prévalent and always 
probable, and in which the two small steel plates so largely discussed in 
évidence would bave been less prominent in the minds of seamen on the 
océan than they bave been in the minds of witnesses on dry land. The 
unusual length in miles of this, service dlstbiguishes it consplcuously from 
nearly ail the èases cited la the arguments of counsel. The long duratlon 
of the risk and the strain of the Jieavy draft on the salvlng ship is another 
dlstlngulshing feature. The length of the salvage expédition, more than 
one-third of a mite, stretching across the path of ships, mâde the risk of col- 
lision abd entanglement un usually great in the long nights and heavy fogs 
of that sèaSon and of those waters. The steam navigator's terror of fouling 
bis , propéllér was always présent The complète success, without a single 
accident, and only one day's delay from adverse weather, was a crownlng 
àâij dlàtinguishing merit of this! enterprise. This success is due in chief part 
t*. ibé rare resolution and conècipus sklll of Capt Rockwell, but for which 
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the Phoenlx would not hâve been taken in charge at ail ta the dangeroiw 
région of shipwrecks and storms In whlch she was found. Salvage services 
rendered in this région cannot be justly assimilated wlth such services ren- 
dered In other régions of navigation. They will not be undertaken hère 
at ail unless under the stimulus of maximum rewards for maximum suc- 
cesses. It was a happy fortune of the Phoenix that fogs and adverse vrinds 
had drlven the stalwart ship Saglnaw, commanded by such a master of the 
sea as Capt Eockwell, In her vicinlty. Few other men would hâve taken 
hold of her at ail at the risk of half a million of values; and few other ships 
would bave been stout enough to draw her over so long a distance for so pro- 
tracted a time, into safe anchorage. The embarrassments whlch were 
brought upon hls owners and the shippers of the cargo, and on the schedule 
trips of the steamers of the Une to whlch the Saglnaw belonged, by the bold 
action of Capt. Rockwell, cannot with any justice or propriety be overlooked 
by the court In flxlng the salvage award In this case. I will give a decree 
for $35,000. and for amount of the account for outlay of $570.89. whlch bas 
been mentloned. 

J. P. Kirlin, for appellanta. 

Eobert M. Hughes, for appellee. 

Before GOPF and SIMONTON, CSrcuit Judgea, and JACKSON, 
District Judge. 

JACKSON, District Judge. The master of the steamsliip Sagi- 
uaw, on behalf of the owner, filed a libel for salvage, in the circuit 
court of the United States for the eastem district of Virginia, 
against the steamship Phoenlx. The Saginaw was a passenger and 
freight steamer plying between the city of New York and divers 
West India ports. She left New York on her regular trip February 
9, 1893, with an assorted cargo worth about 1400,000, with a crew 
of 39 men, and 8 passengers. The value of her trip, including both 
freight money and the fares of passengers, was about $13,000. 

On the night of February 12th, in latitude 32° 35' N., longitude 
71° W., the Saginaw was attracted by signais of distress, and, pro- 
ceeding in the direction of the signais, about 10 miles distant found 
the British steamer Phoenix disabled with a broken shaft, and re- 
quiring assistance. The captains of the two steamers entered into 
negotiations for the towing of the Phoenix, which resulted in the 
libelant agreeing to undertake to tow the Phoenix into Chesapeake 
bay. When the shaft broke, the Phoenix was about 300 miles from 
the bay, in the open sea; the accident occurred February 8th, and 
the Saginaw took the Phoenix in tow about 2 o'clock on the mom- 
ing of the 13th. Between those dates she was under sail and 
drifted about, changing her position but little. The libelant says, 
in his testimony, "the weather was generally fair, except at times 
strong gales and heavy seas." The voyage commenced about 2 
o'clock on the morning of the 13th, and during that day the évidence 
shows that there was a moderate breeze and cloudy weather. On 
the 14th, the weather was squally, blowlng hard at times; the 15th 
"set in with moderate weather and light breeze blowing" untU even- 
ing, when it became foggy, which condition prevailed until the ves- 
sels came to anchor on the morning of the 16th, and in conséquence 
of the fog, and the violent storms which set in during that night, 
remained at anchor untU about 11 o'clock on the morning of the 
17th, when the storm abated and the voyage was resumed, and the 



•^ lEDEBAt EEPdftTllS,TV0l. 62. 

;]?îipait l^ed, 'l^ilïiôWt dîfficulfy," ifrp Àpiirton Sôëjfla. ; A jîar^ùî 
eVa^^IjiPli of, tlie évidence show^ 'ittiat thçrè îs but llj^evif, in fàct, 
any, i©anflict between tlie parties totîiis case as;,to tbe cbaracter 
of the weiaitaier duPing the time aètually occnpied ia the towing, 

;''tiiat;iiftf| •y$;eailiçr ;¥aa.gen,erally'fàjri;fx;cépt at times- strong. gales 
and hea¥y.sea8," wMeh tJi« évidence «liscloses were of short dura- 
tion; biit Ma evidèflce dOeiS not, taOt d^ôês that of'âny taken upon the 
part Ôf t^ç libelant, sliow tkat ther^ Wâs any unusual or dàngerous 
stormi^vïjilf'ihevesâel was actua% lia tow. It is not to be denied 
that tliere TVas more or less trouble, as is always the case under such 
circniiistàïices, in handliiig thè TéBSél,iyut it must l)e adittitted that 
no tliitifeàî trotibîe •occîirl'ëd, noi* Vas thérë aïiy évidence of any 
unusual risk taken by the Saginaw. In tbe language of one of the 
witnesses, the Phoenix "towed pi;çtty èyepîy, vcithôut' jerking." 
The weather, for the season of thé j'èàï'; was very good, and tmder 
its coîiditfoit there Jpaà biït little- dàâ^ér or difficulty to* be àppre- 
hended. But little, if any, hazardous service was encbufltered ; 
çertainly there was no herpic effort, required of the salvors in bring- 
iàg tKé"*;ëSfeéî'înto thé jibr^ ôf saféty. ■'Buch we find to be the sub- 
«tantiW'¥4<rtè of this c'à^e; upion '^■Mch the district court fotihded 
its judgnietft, 'aid aWardèd thé îiMàtxt $35,000 sàlvage. / 

It is tP'bé'ob^ëiTrëd tMt'the sérvicféâ rendered were not extraor- 
dînary nëi'.tiîiusuâl. INo tinusnàj feéa? wére encbunteréd, tïie ves- 
sèls hàdiB'târrlëànes'tDjbbntenïï^M ijoi- was the Phoéïilx, ,the 
disablèd vésséi, close toêf'dan^efoiia^é'é^st, and, as'the sequél jiroved, 
thëre nevçr ;tvas ^ well-èroiinded appréhension ojf extrënié danger, 
The oiily st^tMlëBcpuriterêd a'rose 'a^et the T^éss'els werè ànchored 
iù'sidé of LJ-hiîiiavçn b^j', a place ôf 'cqiiipatative éàféty, Vhïch con- 
tiïïtied à dâ^ïîfefbrfe tte;^ Wer'e'enàbïëâ ;to go intb'H Koads, 

'«^hêt'é the tp^âgpd^ased". Àlthpuj^h' the storni was violent whlle 
tE«; yj:ëaméra réraàîned af'àïxchot, &tîll,tliëreis no évidence of any 
'pkttiëùlài- peHî'è^iipoùntéji^d',' Q^ tp the vësséls. Wé 

''ÊÉ^h fièkéd, ùndéf'tjièse çircùinstances. to afflrm the judgmeût of the 
diétrict coui^,.ànd niany cases hâve bëéii cited, not Only to aid the 
cou'rt in reachijië that éoûclusioh, but also to shôw that: courts, in 
thé exercise Pffebv'nd dîs(ilfetion,iiicaMésofthië'charàctér, are as 
^^èûeral rule dîspbsed tb be libéral ih thGiralloT\^anCës for com- 
pensation, and tjjat a inore libéral allbwàhce should be made in 
ëà-ses ari^ing on the south' Atlantic coj(st, for thé reason that navi- 
gation alohg it' is tûoré dân^rbus ar^d périlous than on the northem 
cpâst. Anpther reason âéèîgned for the support of thiS Jjroposition 
Js tliat theré àrç iibt nëaf àb mauy véspels passihg 'alopg that coast, 
âiid fbr this ïeasbû 1;he fisÉ tb âisàb|ed' Véssels is Creator in this part 
Pfthi^'. Océan/" '•'. '■■"■' ■"'■'■, ■;, , ■'•'''■''' ;, ■ 

' Thi^ bt^ngs;US "tb thé con^idër^ the main, if îiot, in fact, 

thé pffly, ^tié^ibfa'jitfiS^^^ in thispàse, and that is 

■I^Jiétiiér thé %ûbuhi; bf stîiva^ àllowéd by the court is excessive. 
èbujîsel on behâlf bf the çl'aïnjantâ havç, referred the court to a 
iï|]^n|Wer of adjudicâtëd ca'éés' ils persiiU^ivé ,aùthorities to show, not 
toy the flexibilité bf 'thé jndicial mindih regard to salvage re- 
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wards, but to convince it tàat tite allowance in tliîs case is ex- 
cessive, while the opposing counsel has cited many to sustain it 
It is to be remarked tliat the éléments that enter into an estimate 
are not always found to exist alike, and for this reason tlie award 
in eaeh case must dépend upon tlie circumstances snrrounding it, 
and lienee "the elasticity of the law of salrage." 

Frotn the many cases referred to, we hâve selected The Alaska, 23 
Fed. 597, one of the largest passenger vessels afloat at that day,notonly 
for the reason that the conditions prevailing at the time of her acci- 
dent, and during her towage, were in many respects slmilar to 
those of the Phoenix, but for the additional reason that the allow- 
ance made in her case was the largest, under somewhat similar con- 
ditions, among the cases cited. She, with her cargo and freight, 
was valued at $1,041,542, and the Lake Winnipeg, which went to 
her assistance, was valued, including her cargo, at about |350,000. 
When found, she was 600 miles from New York, with a broken rud- 
der, having encountered "heavy weather," and had drifted for two 
days without aid when the Lake Winnipeg observed her signais of dis- 
tress and took her in tow, arriving in New York on the fourth day 
of their voyage. During the voyage the weather became "boister- 
ous, with thick snow," the cables which fastened the two steamers 
together parted, and many other difiiculties were encountered. In 
her case, the character of the weather was much the same as existed 
in the case of the Phoenix. No suprême danger was encountered 
by either vessel during their towage, which called for heroic en- 
deavor. The allowanee in that case was f 9,000 less, though there 
was nearly, if not, three times as much in value involved. 

But it is claimed by counsel for the libelant that this and other 
cases relied upon by counsel for claimants as persuasive guides for 
the court in fixing the amount of the aUowance are mostly, if not 
altogether, cases decided by courts on the north Atlantic coast, who 
are not inclined to be as libéral as courts on the south Atlantic 
coast, mainly for the reason that they are not called upon to consider 
cases which arise on that coast, and which to the mariner is one of 
spécial danger. Whether or not there exists upon that coast spécial 
danger is not a question of fact involved in this case, and cannot, 
therefore, be considered as an élément in flxing the aUowance, as 
the Phoenix was far out at sea, and for this reason we dismiss its 
further considération. In our examination of the cases relied upon 
by counsel for the libelant, where the accidents to vessels hâve oc- 
curred on the south Atlantic coast, we reach the conclusion that 
the courts on that coast hâve not been more libéral than the courts 
on the northern coast, but that in a few instances they hâve had cases 
of extrême péril to life and property, which required heroic efforts 
upon the part of those who went to the assistance and rescue of 
vessels, that justifled libéral allowances. The Akaba, which is re- 
lied upon to support the aUowance in this case, and which is the 
strongest one cited, we think rests upon facts that do not exist in 
this case. The case of the Phoenix is one of meritorious towage, 
where no such supreme necessity for aid and prompt action existed 
as in the case of the Akaba. This court, in reviewing that case, 
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used the followiflg langnage, which we adopt, showîng the extrême 
péril Oftheressel and ail on board: 'fShe was found on a dangerous 
coast, perhaps the most dangeroas of American coasts, drifting to 
leeward, in a heary hortheast gale, almost helpless," with a broken 
shaft, 10 miles ofC the coast at Hatteras. "The vessel that went 
to her rescue had many passengers and a valuable cargo aboard, 
much o{ which was perlshable, tendered her successful assistance, 
rescned her frôm imminent péril, and after great toil and danger 
towed her to a place of sâfety." That was a case of suprême neces- 
sity, requiring prompt action and great effort upon the part of the 
crew of the vessel which went to the assistance .of the Akaba. In 
that casé, the district court allowèd |30,000, which, upon appeal, 
was approved by this court 8 U. S. App. 316, 4 C. 0. A. 281, and 54 
Fed. 197. But that allowance was $5,000 less than in this case, and, 
as we hâve seen, under far différent circumstances. That is the only 
réported case we can flnd on the south Atlantic coast that approxi- 
mates the allowance in this case. Numerous cases cited in appellants' 
brief tend to show that this allowance is in excess of the usual amounts 
for services of this character under similar conditions. Necessarily, 
no gênerai raie can be laid down to regulate allowances in cases of 
salvage. The rewards to salvors largely dépend upon the mérita 
of their claims in eâch case. We would not be inclined to interfère 
with thô decree complained of in this case, even if we were of opin- 
ion that the allowance was greater than we would hâve ori^inally 
made, unless, under aU the facts, we reaehed the conclusion tLat the 
allowandé was excessive. t 

In the light of the précédents before us, as well as the f act of 
the absence of those essential éléments in this case that would 
justify 80 large an allowance as the district court made, we are of 
opinion that thére should be an abâtement of $15,000, reducing'it 
to |20;000, which, we think, under the facts of the case, will be a 
libéral reward. 

The dettrée of the district court is modifled to this extent, and the 
case is rémanded for that purpose, in accordance with this opinion. 

Pétition for Rehearing by Appellee. 
(June 2, 1894.) 

PEE CURIAM. We hâve carefuUy considered the pétition for a 
rehearing, and the points theref or pressed by the appellee. We 
see no reason to change the conclusion reaehed by the court after 
a full aB((i' exhaustive argument upoii the merits of the appeal. 
Whatevér anibiguities, if any there be, in the opinion flled, hâve been 
removed in the mandate sent down by this court to the district court. 
In that court, a reapportionment clan be made upon the change in the 
amount of the salvage award, where complète justice can be done 
to ail parties- The prayer of the pétition is refused. 



PATTEK V. CTLLEY. 497 

PATTEN V. CILLBT. 
(Circuit OoTirt, D. New Hampshlre. July 6, 1894.) 

No. 400. 

Appealable Ohders— Dismissal op Pétition for Removal. 

The dismissal of a pétition for removal on the ground of local préjudice 
stands on the same ground as an order of remand, and is not a final judg- 
ment from which a wrlt of errer will lie. In re Pennsylvania Co., 11 
Sup. et. 141, 137 U. S. 451; and In re Ooe, 5 U. S. App. 6, 1 G. O. A. 326. 
and 49 Fed. 481, foUowed. 

This was an application for a writ of error to tiie suprême court 
to review an order dismissing, for want of jurisdiction over the sub- 
ject-matter, a pétition for removal of the cause from the state court, 
on the ground of local préjudice. 58 Fed. 977. 

Harvey D. Hadlock and W. L. Foster, for petitioner. 
Bingham & Mitchell and Streeter, Walker & Chase, for respond- 
ent 

Before COLT, Circuit Judge, and ALDRICH, District Judge. 

ALDRICH, District Judge. At the August tenu, 1892, this court 
remanded the probate proceeding in which Horatio Gt. Cilley was 
appellant in the state probate court, and which he removed to this 
court within the time in which a party may remove a proper cause 
as a matter of right Such order was upon the ground that the 
court had no jurisdiction over the subject-matter of the contro- 
versy. Subsequently, the same party petitioned for the removal 
of the same controversy, on the ground of local préjudice; and 
such pétition was dismissed December 11, 1893, for the same rea- 
sons, and the case is reported in Re Cilley, 58 Fed. 977. This is an 
application or pétition for writ of error from such order of dismiss- 
al, to the suprême court of the United States. In re Pennsyl- 
vania Co., 137 U. S. 451-454, 11 Sup. Ct. 141; Patten v. Cilley (1892) 
1 C. C. A, 522, 50 Fed. 337; and In re Coe, 5 U. S. App. 6, 1 C. C. A. 
326, and 49 Fed. 481, — would seem to settle this question against 
the petitioner. The case first cited was a pétition for removal 
on the ground of local préjudice; and Mr. Justice Bradley, in deny- 
ing the pétition for mandamus, seems to hâve made no distinction 
between the dismissal of a pétition for removal and a remanding 
order. In re Coe does not suggest any distinction, and, indeed, 
the opinion in that case is based upon the idea that the order is not 
a final décision of the cause, but rather a refusai to hear and dé- 
cide, from which there is no appeal. The dismissal of a pétition 
for removal is as muet a refusai to hear and décide as a remanding 
order, and we do not see our way clear to make the distinction 
which the petitioner claims. See, also, McLish v. Roff, 141 TJ. S. 
661, 12 Sup. Ct. 118; Railroad Co. v. Roberts, 141 U. S. 690, 12 Sup. 
Ct. 123; Joy v. Adelbert Collège, 146 U. S. 355, 13 Sup. Ct. 186; 
Wauton V. De Wolf, 142 U. S. 138, 12 Sup. Ct 173; American 
v.62F.no.7— 32 
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Oonst. Co. T. JacksonyiUe, T. & K. W. By. Co., 148 U. S. 372, 382, 13 
Sup. et. 758. r rr 

The writ is denîed, and the pétition dismissed. 



Ji ''ilM, 



COLT, Circuit Judge, concurs. 



ÇILLEY V. PATTÉN et al. 
' ' (CJlrcult Court, D. New Hàinpslilre. July 6, 1894.) 
No. 255. 

1. FedÉSÀl CounTS— JuÈVsbiCTiON— Procéedings to Contest ■Wili.s. 

■^1 A fédéral court iiias no jurisdlction to disestablish a wffl admltted to 
jgroftfjte in the state^^ourt and çstablish one not adinltted, where the 
State courts of equififrhave no such po:wers. • 

2. Same — Diverse Citizbnship— Actual Intekbsts of Parties. 

In deteripining questions of juri'sdibtWii on the ground of diverse citi- 
zçtt^hip, the parties, ar^; to be placed on: the side ,of the Qonti-oversy to 
Wliich they belong according to thetr actual interests.' 

T]ii9, wa» a suit by B[<ï>}iatio G. Qilley against Williap A. Patteu, in 
whicE John J. Cilley and J. Henry Dearborn were also joined as 
défendants, to disestablish^ a will admitted to .probiat^, in the state 
cèûrt ànd éstablish a:n eàtlier will. ï'ôr reports of previous de- 
cisiofiè^iîi the same liti^ation, see 46 Fed. 892; 1 0. G., A. 522, 50 Fed. 
337'; 58 Fed. 977 ; alëé; 62 Fed. 497. 

Haj^èy R. Hadloclî, for complainapt, 

^treet^r, Walker & Çjiàse and Bingham & Mîtchell, for respondent 
;,Pàtten. ''\' , ■,,', .','■". 

Before COLT, Circuit J»dge, and ALDEICH, District Judge 

ALDijIOH, District Judge. This is a bill jn equity, and involves 
the vali^ity of the willof "Matilda P* Jenness, dated Mareh 26, 1884, 
in whiçh William A Patten is sole legatee, or, to speak more speci- 
ficially, 6|eeks the disestablishment of the vfiSl of 1884, admitted 
to probate in the state court, £^nd tfaees-tablishment of a wiU dated 
in 1878,, nçt probated jn^the state court, and in whlch Horatio G. 
Cilley, John J. Cilley, an4 J- Henry Dearborn are sole legatees. It 
also prays i^f relief in lile circuit court of the United States annulling 
the decree^ of the probate courts in New Hampshire, an accounting 
by the «oie legatee under the probated ,will of 1884 to the sole lega- 
tees of the unprobate4 vïïi. of 1878, and, as incident thereto, the 
setting aside of certain assignments from the testatrix to Patten, 
between the dates of the earlier will and the later one. The con- 
troverpy is tl^e sameras that involved in the probate proceeding 
before ,^8 court in Re ÇiUey (determined December 11, 1893) 58 
Fed. 077., ^he decisiç^n of the question then considered proceeded 
upon the idea that the fédéral courts had no jurisdietion over the 
probate of wills in a state where there was po statute conferring juris- 
dietion upon its owu equity or çommon-law courts. We think the 
reasoning there Qoveps the présent cause, tilf the i will of 1884 
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stands, ail rights which. the estate niight otherwise kave to set 
the assi^ments aside are merged in the will and Patten, who is 
exécuter and sole legatee thereunder. The right to contest the 
assignments, therefore, is incident to the will itself, which can only 
be overthrown in the probate court. In other words, if the will 
stands, no one has any right or interest to contest the assign- 
ments which relate to the property operated upon by the will; 
and the question of the existence of the paper as a valid will 
can only be determined by a probate court proceeding to that 
end. So it follows that no issue exists as to the assignments 
except as incident to the jurisdiction to disestablish the will of 
1884, and establish the will of 1878; and it results from such situa- 
tion that we cannot reach an issue as to the property assignments 
without disestablishing a wiU admitted to probate in the state pro- 
bate court, and establishing one not admitted, and this would in- 
volTe the exercise of jurisdiction which, we hâve already said (58 
Fed. 977), does not attach to a fédéral court in a cause coming from 
the state of New Hampshire, where courts of equity do not exercise 
such powers. 

Moreover, if the subject-matter were cognizable hère in a proper 
cause, the diverse citizenship contemplated by statute is lack- 
ing. The couçt directed évidence to be taken upon the ques- 
tion of controversy; and upon the évidence we find, as a mat- 
ter of fact, that there is no controversy between John J, Cilley and 
J. Henry Dearborn, of New Hampshire, who are made défendants, 
and Ho^atio Gr. Cilley, of Nebraska, who is the sole complainant of 
record, and that the parties were so arranged for the purpose of 
creating; a cause cognizabJe in the fédéral courts. In reaching this 
conclusion, we hâve considered the nature of the contest as disclos- 
ed by the pleadings, as well as the évidence submitted by the par- 
ties, and hâve not been unmindful of the fact that John J. Cilley 
has been before this court on many occasions daring the contest 
as to jurisdiction, advising with the learned counsel who contends 
that the last will should be broken and the earlier will established. 

The statute of August, 1888 (Supp. Eev. St. p. 614, § 5), provides, 
in substance, that if, at any time after suit is brought in the- circuit 
courts, or removed thereto, it shall appear that such suit does not 
really and substantially involve a dispute or controversy within the 
jurisdiction of such court, or that the parties to such suit hâve been 
improperly or coUusively joined, either as plaintiffs or défendants, 
for the purpose of creating a case cognizable or removable under 
such act, the court shâll proceed no further, but shall dismiss the 
suit, or remand it to the court from which it was removed, as jus- 
tice mfay require. The court not only may, but most assuredly 
ShoUldj,, for the purpose of determining its jurisdiction over the con- 
troversy, look to the real interests of the parties, in order that it 
may know whether the parties, adversely arranged on the record, 
hâve a real and substantial controversy, such as the statute con- 
templâtes, or whether the controversy is flctitious. and therefore 
without substance as a basis for assumption of jurisdiction. Juris- 
diction depending upon diverse citizenship is founded upon contro- 



500 ÏEDBBAL BEFOBTËB, vol. 62. 

versîal relations, and thia means a real controrersy as to the facts 
involTCd in the suit Fédéral jurisdiction is net founded in action, 
nor doea it dépend upon the arbitrary or capricious arrangement 
of the parties hj the pleader. While it is doubtless proper, in the 
ârst instance, and for the purposes of a decree binding ail, to join 
as défendants aU parties interested who do not désire to institute 
suit as plaintiffs, when the parties are before the court the court 
wUl, for the purpose of ascertaining its jurisdiction, arrange them 
accordiûg to their actual interests, and place them on the side of 
the controversy to which they belong, and, if it then appears that 
the contrOTersy is not between citizens of différent states, the con- 
dition eontemplated by statute is wanting, and the court is without 
jurisdiction» The duty of the court to inquire would seem to be 
as fully recognized as its power to act as justice may require when 
the facts are made to appear by the parties upon motion and évi- 
dence. Stat. Aug. 13, 1888, § 5; Bland v. Fleeman, 29 Fed. 669; 
Marvin V. EUis, 9 Fed. 367; Covert v. Waldron, 33 Fed. 311; Eich 
V. Bray, 37 Fed. 273; Williams v. Nottawa, 104 U. S. 209; Détroit 
City V. Dean, 106 U. S. 537, 1 Sup. Ot. 560; EaUway Co. v. Swan, 
111 U. S. 879, 4 Sup. et. 510; Cashman v. Canal Co., 118 U. S. 58, 
6 Sup. et. 926. 

The interests of the Nebraska Cilley and the New Hampshire Cilley 
and Dearborn lie in the same direction. As sole legatees under the 
will of 1878, they claim, in substance, that ail acts subséquent to 
1878 should be annulled, and the will of 1878 established, wlule 
Patten alone claims that the will of 1884 is valid, and, nnless 
defeated by proper proceedings in the probate court, supersedes 
aU prier wQls; and this is the controversy. Place the New Hamp- 
shire CiUey and Dearborn on the side of the controversy to which 
they belong, and there is no jurisdiction on the ground of diverse 
citizenship. The ingénions or capricious act of eounsel in setting 
them up on the wrong side does not confer jurisdiction. For the 
above reasons, the bUl is dismissed, witb costs to the défendant 
Patten. 

eOLT, Circuit Judge, concurs. 



MAYOR, ETC., OP BALTMORB V. POSTAL TEL. CABLE CO. 
(Oircuit Couru D. Maryiand. Febniary 23, 1894.) 

Rbmovaii— JtJKiSDicTioN— Amount in Oonthovbrst. 

. An action , was brought by a cily In a state court to recover a tax of 
$2 for each of 509 telegraph pôles malntaiiied in tlie streets, but the décla- 
ration conclnded: "And plalntlfl claims $10,000." Beld, that the axîtual 
amount in dispute was But the amount of the tax, $1,018, and a circuit 
court could not take jurisdiction by removal. 

Same. 

Défendant could not' malntaln that the real mattai; In dispute was its 
right to keep its polès in the streets without paying the tax and without 
béîng liable to the fltie 6f $10 per pôle for nonpayment, imposed by the 
City ordipance, and 'thé penalty of haring its pôles removed; for in an 
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action at law to recover money, the amount in controversy is determined 
by the particular demand sued for, and net by any contingent loss tlirougli 
the indirect or probative efCect of the judgment, however certain such 
loss may be. 

This was an action by the mayor, etc., of Baltimore, against the 
Postal Telegraph Cable Company to recover a tax of two dollars 
on each pôle maintained by défendant in the city streets. The 
action was brought in a court of the state of Maryland, and removed 
therefrom by défendant. Plaintiff moTed to remand. 

William S. Bryan, Jr., for plaintiff. 

N. R Preston and Geo. H. Bâtes, for défendant. 

MORRIS, District Judge. This case was originally bronght in 
the court of common pleas of Baltimore city, and was removed upon 
the pétition of the nonresident defendg^nt. The plaintiff now moves 
to remand the case upon the ground that the matter in dispute does 
not exceed, exclusive of interest and costs, the sum or value of 
f 2,000, which, by the act of congress of August 13, 1888, is the sum 
required to give jurisdiction to this court, and to give the right of 
removal. The déclaration contains but one count, and that is 
for the recovery of the tax of |2 for each of 509 telegraph pôles 
alleged to be maintained by the défendant in the streets of the city 
of Baltimore. The déclaration concludes as foUows: "And the 
plaintiff claims ten thousand dollars." The amount alleged to 
be due and unpaid by the single count of the déclaration is the tax 
of $2 on each of 509 telegraph pôles, and there was filed with the 
•déclaration an account in which the only item is as foUows: 

Baltimore, Nov. 10, 1893. 
The Postal Telegraph Cable Co., to the Mayor and City Council of Bal- 
timore, Dr. 
To license fee on 509 pôles, at $2 per pôle $1,018 

Interest from June 15th, 1893. 

To this account the mayor makes oath "that there is justly due 
and owing by the Postal Telegraph Cable Company, the défendant 
in said case, to the plaintiff, on the annexed account (the cause of 
action in said cause), the sum of |1,018, over and above ail discounts." 
If the défendant had suffered judgment to go against it by default, 
the whole amount for which judgment could hâve been entered 
would hâve been $1,018, with interest and costs. It is true that, 
in actions of tort, it is the damages claimed which détermine the 
amount in dispute, but, in an action to recover a spécifie sum of 
money, the court examines the body of the déclaration, and the 
cause of action set ont, to détermine what is the real sum in dis- 
pute. Hiïton V. Dickinson, 108 U. S. 174, 2 Sup. Ct. 424; Lee 
V. Watson, 1 Wall. 337. In this case the déclaration and the sworn 
account disclose that the real matter in dispute is $1,018, and not 
the sum demanded in the formai claim of damages. 

It is urged, however, that the real matter in dispute, so far as it 
affects the défendant, is its right to maintain its pôles, as now erected 
in the streets of the city, without paying the annual tax of |2 for 
•each, and without being liable to a fine of f 10 for each pôle. 
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imposèd by fhè ordiûâikée for iion|)$i;ftiiênt, afld witliout being 
suS|ë(ji t<>' llifi, ^aal^!^«^^^ rejppxed, in default of 

pàymënt, âiiS bécause tne riglit to recover in fhis suit dépends 
upon the Talidity of the ordinance, and, if its validity is sustained 
in this suit, the conséquence to th.e défendant Will be that it will 
havè fo foy a large annual tàx, or submit to hâve its pôles and its 
business d«stroyèd. < 

It is true» thàt wbere à bill in eqùity i^ flled to abate a nuisance, 
or to set aside a deèd, OP for a'decree giving'oth.er màndatory or 
préventive relief, it is the value of the property of which the défend- 
ant may be deprived by the decree sought which is the test of 
jurisdiction, and not the claim of the complainant. Railroad Co. 
V, Ward,,2JBlapi:, 4$5; Market Co. v. Hoffman, 101 U. S. 112; Estes 
V. Gunter, 121 U. S. 183, 7;;Sup. Ct. 854. But it has been uniformly 
held in actions ftt law, whece the plaintiff'sclaim is for money, that 
the amount jn controversy is detennined by that pàrticular demand 
which the plaintiff sues for, and not by any contingent loss which 
either partyniay sustain; through the indirect or probative èflect 
of the judgment, however certain it may be that such loss will oc- 
cur. Secu;pilty Oo. v. Gay, M5 U. S. 123, 12 Sup. Ot, 815; Elgin v. 
MarshaU,: 106 U, S. 578, l'Sup. Ct. 484; Gibson v. Shufeldt, 122 U. 
S. 27, 7 Sup. Ot 1066; Clay Center v. Fârmers' Loan & Trust Co., 145 
U. S. 225, 12 Sup.; et. 817; 1 Washington & G. R Co. v. District of 
Columbia, 146 itT. S. 227, IS.Sup. Ct. 64. It seems to me clear, upon 
authority, that this suit nafSt be remanded. 



STARCKE et al. V. KLEIN et al. i 

(Circuit Court of Appeals, Fif tli Circuit. November 28, 1893.) 

MaNDAMUS — COMPELLING TRANSMISSION OF TrANSCRIPT OP R.ECORD ON AFPEAL. 

On. an appeal to the circuit court of appeals that court will not grant 
àppellants' pétition for a niakidamus to the clerii of the lower court to 

::certify and transmit a trailscript of the record, merely to détermine in 
.advance whether a certain déposition is part of the record, where the 

. ordinary procédure Is adéquat^ for the purpose. 

Appeal froiïf the Circuit Court of the TJnited States for the South- 
ern District df ]|a!ississippi. 
On applicaitidn for mafid^^s. 

Wade R. Young, for appellant. 
M. I)abney, for appeUees. . 

Before PARDEE and McGORMICK, Circuit Judges, and LOCKE. 
District Judge. ï" 

MçCORMIGjK, Circuit: Judge. We do not deem it necessary to 
add to what we hâve said in cases heteinbefore decided in référence 
to the duty of the clerk of the circuit court in making the retum 
to a writ of error or order granting an appeal. For the purposes of 
this case, our views on the subject are sufficiently expressed in the 
cases of Blanks V. Klein, 1 G. C. Ai 254, 49 Fed. 1; Pennsylvania Go., 
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etc., V. Jacksonville, T. & K. W. Ry. Co., 5 0. 0. A. 53, 55 Fed. 131; 
and Warner v. Railway Co., 4 C. C. A. 670, 54 Fed. 920. 

The order grantlng the appeal was flled in the circuit court July 
27, 1893. The time for filing the transcript was enlarged to tlie 
third Monday in November, — the ârst day of this term. The tran- 
script has not been flled. On the flrst day of this term, counsel for 
appellant moved this court for leave to présent a pétition for an 
alternative mandamus, to be directed to the clerk of the circuit 
court, C(jmnianding him to appear and show cause why a peremptory 
mandamus should not be awarded, "commanding him to certify and 
transmit to this court a true and complète transcript of the record 
and proceedings had in said court in said cause, as the same remain 
of record and on file in his office, following the note of évidence 
made under tlie rule of court, and neither diminishing the record 
by leaving out any évidence presented below, nor increasing it with 
matter not presented." It appears from the face of this pétition 
that the clerk contends that a certain déposition is a part of the 
record, and must be included in it, to enable him to make the full 
certificate required by our rule 14, 1 C. G. A. xv., 47 Fed. viL; while 
the appellant contends that no file mark appears on said déposition, 
to show that it was ever made part of the record, and that the note 
of évidence does not show that said déposition was given in évidence 
on the hearing, and that hence the clerk can and must certify to 
the record as thus shown by the flle mark and the note of évidence. 
It is not intimated that the déposition was not in fact presented and 
considered on the hearing. It is not intimated that the clerk re- 
fuses to fumish a transcript otherwise correct, or that any demand 
for a transcript, accompanied by written instructions from the ap- 
pellant as to what it should embrace, was made by appellant. No 
showing is made of any oppressive accumulation of costs that might 
be put on appellant by including said déposition in the record, or 
that the payment of such additional costs in advance was insisted 
on by said clerk. The pétition assumes the right to call on this 
court, by thèse extraordinary proceedings, to settle in advance 
whether a certain paper is or is not a part of the record. Our ordi- 
nary procédure ia adéquate. The prayer for mandamus must be 
refused. 
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(Circuit Court of Appeals, Fifth Circuit May 15, 1894.) 

No. 114. 

, MoRTGAOB— Rédemption by Equitable Assiqkee oï" Moetgagor — Subro- 

GATIONj 

After foreclosure of a mortgage held by an agent for a bank and pui- 
chase of the property for the banU at the foreclosure sale, the mortgagor, 
having a statutory light of redemiption, subject to liens of judgments as 
well as to the rights under the mortgage, obtained a loan from complalnant, 
on security of a new mortgage of the property, by représentations that 
he haa a perfect tltle thereto, and thereupon prevlous negotiations be- 
twoen the mortgagor and the bank for rédemption of the property by lUm 

■ Behearing pending. 
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Wffir« >i>aWIftUy caxried IntO effect by the aK>roprlatlon «f part of tbe loan 
to the purchase \)y the bauk of certain judgments, liens a^ainst the prop- 
,erty, t^e banli receiying the money from liim for that purpose, leaving 

: thé balancé of the rédemption money td be paid thereafter; but the mort- 
gagor beeame insolvent Hdd, that the mortgagor had a rlght to redeem, 

;: founded on contract as well as on the statute, which, in view of hls 
représentations, bis insolvency, and hls neglect to act, mlght be asserted 
by eomplainant, as his équitable assignée, and subrogated to bis rlghts, 
and enforced àgalnst the bank, it not belng impossible for Its rlghts and 
daims tp be divested on équitable terms. 

2. SAMB— BONA FiDE PURCHASEK. « 

In complainant's suit to establish his clalm and to redeem, It appeared 
that befox-e the loan he was advised of circumstances which should hâve 
put him on Inquiry as to the bank's claim. Hdd, that as he did not seek 
priority, but thjB simple right to redeem, and as the bank retained the 
beneflt of part of the loan by him to the mortgagor, it was not important 
that eomplainant was not within the strict définition of an innocent pur- 
chaser for value. 
8. Samb— Tendes of Rédemption Monet. 

Before the expiration of the mortgagor's right of rédemption, eom- 
plainant, for the purpose of redeeming from the foreclosure sale, offered 
to the purchaser and tbe bank the amount of the price paid, wlth interest 
and ail lawful costs and charges, which was rejected on tbe grounds 
that eomplainant had no rlght to redeem, and that rédemption on part 
of the mortgagor must be in amount sufficient to cover. In addition to the 
mortgage, the full amount of the judgments, without crédit for the money 
advanced on account thereof. Complainant's original bill, previously 
filed, had offered to redeem from ail défendants' liens when ascertained 
according tp law, and his amended bill offered to pay into court the 
amount tendered, or any sum which the court mlght détermine to be 
proper, and to do whatever might appear équitable. Hdd. that, under 
the circumstances, f allure to make actual tender before flling the original 
biU did not necessarlly defeat complainant's equity, and that the offer to 
do equity was sufflclent 

4. Samb — Statute of Fbauds. 

The payment. and application of the money advanced by the mortsagor 
to the bank for purchase of the judgments being, as between them, a 
partial performance, the statute of frauda, even if other^Nise applicable, 
could not be appUed as agalnst eomplainant exerclslng the rlght of the 
mortgagor. 

Appeal from the Circuit Court of the United States for the South- 
ern Division of the Northern District of Alabama. 

This was a suit by Basil B. Gordon against William J. Smith, G. A. 
Johnston, the First National Bank of Columbus, Miss., E. T. Wil- 
liams, and E. A. Quintard, tô establish a lien on certain lands and to 
redeem the same. 

On Aprll 19, 1884, one B. "W. Rucker conveyed to W. J. Smith, by gênerai 
warranty deed, certain 840 acres of land, situatedin Walker county, Ala,, 
together with ail the mines and mlning rlghts,— the whole constituting the 
mming lands and property Involved in this suit; and, upon the same day, 
Rucker took back from Smith a mortgage upon ttie same property to secure 
the sum of $2,725.55, to bécome due April 19, 1885, and represented by a 
promlssory note payable at the Alabama National Bank, at Birmingham, 
Ala.; the sâlhe being one-hàlf of the purchase money agreed to be paid by 
sald Smith for sald property. Said mortgage provided, among other tlilngs, 
that if the ^antor should fall to pay the Sëcured note at maturity the gran- 
tee, or hls représentative or assigns, might at once enter upon and take pos- 
session of the property, and proceed to sell the same at public outcry to the 
highest bidder for cash, after givlng 20 days' notice of the time, place, and 
terms of BUch sale, wlth a brief description of said property, which notice 
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shouia be glven by advertlsing the same In some newspaper published In 
Jefferson county, Ala., at least three times before tbe day of sale, and that 
at snch sale the grantee, hls représentative or asslgns, might buy sald prop- 
erty, and hâve full power to make conveyance thereof to purchasers o£ the 
same. Before the maturity of the note and the law day of the mortgage, 
sald E. W. Rucker assigned and transferred said note and mortgage t» C. 
A. Johnston. On July 20, 1885, the sald note being past due and unpaid, 
C. A. Johnston, as assignée, sold the said property on the premises, after a 
notice and advertisement of the same published in the Weekly Iron Age of 
July 2d and July 9th, and in the Daily Age from Jnne 23d to July 5th (in ail, 
11 insertions), to R T. Williams, and on July 23, 1885, executed and deliv- 
ered to sald Williams a deed reciting, in substance, the foregoing facts, 
which deed was duly reeorded In Walker county on Jidy 25, 1885. Johnston 
•was the président and Williams was the cashier of the First National Bank 
of Columbus; and In taking and foreclosing said note and mortgage, and 
buying the property, they acted for and in the interest of sald bank. Fol- 
lowing the said sale, the bank put an agent In possession and gênerai charge 
of the property, but contracted with Smith to operate the mines, as far as 
he could, for a stipulated rental. On March 25, 1885, one D. J. Gibson re- 
covered a judgment against W. J. Smith in the circuit court of Walker 
county, Ala., for $3,708.46, and at the same term J. PoUock & Co., and other 
creditors of Gibson, recovered judgments against him for an aggregate 
amount about equal to bis (Glbson*s) judgment against Smith; and thereupon 
Gibson assigned and transferred his said judgment against Smith to his 
said creditors, in equal parts, to secure the said several judgments against 
him. Execution was issued upon the Gibson judgment, so that it operated 
as a lien on Smith's property in favor of Gibson's creditors, subjeet to the 
prior lien of the Kucker mortgage. On November 19, 1885, the First Na- 
tional Bank of Columbus recovered a judgment against W. J. Smith in the 
circuit court of Walker county, Ala., for the sum of $1,183.35, and $30.85 
costs of suit, whlch judgment also became a lien upon Smith's property, but 
junior and subordinate to Gibson's. On the 25th day of September, 1885, 
William J. Smith, with several friends, representing a few shares, inaugurated 
proceedings in the state of West Virginia to charter a corporation by the 
uame of Wolf Creek Coal Company, for the purpose of mlning and shipping 
coal, and transacting a gênerai merchandise business, which corporation 
was to keep its principal offices or places of business in New York, New 
Orléans, and Wolf Creek, in the coimty of Walker, state of Alabama. For 
the purpose of forming the said corporation, $500 were subscribed to the 
capital thereof, with the privilège of increasing the capital, by the sale 
of additional shares from time to tlme, to the sum of $100,000. The secre- 
tary of state for West Virginia certifled and dedared that the corporators 
named, and their successors and assigna, should be a corporation untll the 
Ist day ot September, 1935. On the 26th day of September, 1885, the Wolf 
Creek Coal Company, represented by William J. Smith, président, and Wil- 
liam P. Smith, secretary, executed a ilrst mortgage upon the 84b acres of 
land herein referred to as Smith's property, and also ail the machinery, 
miners' houses, buildings, railroad cars, and other plant in use for working 
the mine on said premises, to E. A. Quintard, trustée, to secure an issue of 
50 bonds, of $1,000 each, to be issued by said Wolf Creek Coal Company, 
to be due in 10 years, with interest at the rate of 8 per centum per annum, 
payable semi-annually. Said mortgage was filed for record in the proper 
office of Walker county, state of Alabama, on the 21st day of November, 
1885, and was duly reeorded January 6, 1886. Armed with his West Vir- 
ginia charter for the Wolf Creek Coal Company, and an issue of $50,000 of 
bonds of said company, secured by mortgage as aforesaid, Smith undertook 
to raise money to redeem his land, and organize and operate the mining 
properties, at the north. Meeting Mr. Basil B. Gordon, a citizen of Virginia, 
he made such représentations, in personal interviews and by letters, to him, 
that he obtained from Gordon a loan of $5,000, secured by a pledge, as col- 
latéral, of the $50,000 bond issue of the Wolf Creek Coal Company. The 
représentations made to Gordon as to the security given are fully shown by 
letters, of which the following are copies: 
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: ^ '■■' , " ' ; "fiàMmorë, Juir iOth, 18S6. 

"Basil B. Gordon:, ïîsg:,' Fî-Ott R6¥àl. Va.— Dear Sir: For the purpose of 
ttioy securing ydti for; tiJé loan of '|è,WO.0O on my property, I am willlug 
tàlglpyou the flrty;boiidS ôf th'e.Wolf Ofèek Coal' Co., of $1,000 eaich,r-$50,000 
iii, «11. Sald boiida'aie secùrèd by a, first mortgage on my 840. acres of 
CQàjt land, and oii 'kill the plant. H. A. Qulntai-d, président of the Oitizens' 
SsiVingà Bank, côrîier Bowçry and ; Caiial sti-eet, New York City, Is ti'ustee 
nnâéi' ihe mortsagél Sald mortgage' lé duly recorded at Jasper, WalJcer coun- 
ty,' Ma., as well as the deéd for the 840 ^cres piircli^sed fi-om Gen. h. E. W. 
Ktf^er,^ of the Alatiama State Bank, at' Birmingham. I hâve a copy Of the 
mdrïgage ahd deéd now In my possession. The deed to my coal land is 
perfètt and clear'iitle, as well as tti^ first mortgage nnder the bonds, the 
virhole' Issue being for $50,000. My opieùt in making you this proposition 
was ihat the bonds hare çost me, as well'as the mortgage has cost me, con- 
sidérable money, and ^ter you hâve loaned me the $5,000 and you should 
décide not to take à one-third Interest Wlth me, I would then negbtlate thèse 
boïlâ^.'îthd secure the monëy on them, àûd pay you your $5,000, wlth 8 per 
cent, per apnùm Intëi'est I wllï leavé It to you, after you lend me the money, 
to dieCide, one way dr the other, when you will také the Intarest I offered 
on thei terms I submltted to j'ou in writing. I think thàt this Is the best plan 
for both of us, and you can draw up an agreement in regard to takiug an 
interest Ih my property on the terms I stibmltted. Gen. L. B. W. Eucker will 
guaranty the deed tô my property by aééepting this proposition. Ail that 
remains due on It will be What I owe tHe First National Bank of Columbus, 
Mis^. What littlë I owe btitsidé of the bank I will settle wlth out of the 
$5,000 y^u loan me, whlch wlU leave ènough for me to start and operate my 
mine'. Nôt knowlng when you would retùm to the city, I concluded to write 
you on the subject. I would be pleased to reçoive an early reply. Hoping 
that yoii are well, and enjoying yom-self on yoiu" farm, I am, 

"ïrdfy yours, W. J. Smith. 

"P. S. Address 134 Boundary avenue, near John atreet, Baltimore, Md. 

"[Indorsed] Flglit hundred and fôrty acres on main Une G«orgia PacifiCf 
Walker coimty, Ala.,^purchased Aprll lÔUi, 1884, from Gen. E. W. Kucker." 

"Baltimore, August 2nd, 1886. 
"Basil B. Gordon, Esq., Sandy, Va.— Dear Sir: Your favor, SOth, at hand 
this morning. I vtsited Messrs. Brown & Lowndes' office, and examined the 
abstract bf title of my property furuished you by Messrs. Garrett and Under- 
wood, which Is very clear and expliclt'iu ail of its détails, as far as they 
went The court at Jasper was destroyed by fire in 1884, and May, 1886, by 
which ail of the records of Walker county, Alabama, was destroyed by fire. 
Then Gen. E. W. Rupker went to the chancery court, and had the said court 
give him a title for aU the làîids that Thos. Petus purchased from the own- 
ers wlth Gen. E. W. ïluckeï's money, embracing the 840 acres that I pur- 
chased from E. W. Rucker, whlèh makes my title perfect. And besides this, 
Gen'l Eucker will gilaranty my title hlmself, and give it to me in writing 
whenéver I caU on him for It. As he is responsible, and is worth $100,000i 
in addition to this I will be responsible myself, so far as the title is con- 
cerned; and my iraprovements are worth to-day, at the mines, $10,000, out- 
side of the land. X Would consider it a personal favor If you would please 
loan me the $3,000 on my bojids on the terms 1 proposed, and you will find 
that I will carry out ail my promises; and, if you do not care to take an 
interest lu my property, I will retum you the $5,000 in January, 1887, wltlï 
interest, a.s I learned fi'om a frlènd that I éan i-aise the money on my proper- 
ty in Meniphis, ïénn.- I can^ dO this when I hâve my mines fully under way, 
and ship|>ing 100 tons'ttf coal dàily. On receipt of this, will you please wire 
me, Care pf Brown &' Lown^ëg, if you Will let me hâve the $5,000 on my 
bonds, éithèr fts ténipOrary.lbani, or on the terms I proposed, as I am very 
anxious to ètart my mines at pnCe, to takë advantage of the fall trade, which 
wUl be v^ active. If you will grant me this favor, I will stoîp at Birming^ 
ham, and get Gen'l B. W. Eudker to guarahty the title to the property, and 
WlU assign it to you, in addition to the bonds. Those little defects in the 
Chain of title are obliterated by being destroyed by tire, and are wiped out 
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"by the liitle irtven to Rucker by the ehaneery court, and will never bother 
ine la the future. Thls man,;Tbos. Petus, died very suddenly, and was In. 
splvent ât the time of liis death. Eucker fumished him the money to pur- 
chase sqine 30,000 acres of cpal land in Walker and JefEerson county, Ala- 
bama; and to secure Bucker he made a will, and appointed B. W. Rucker 
his exécuter, to settle up hia estate^ as well as to secure hlm ter the money 
he advanced to purchase thèse minerai lands, and Eucker is now acting in 
tbat capacity now, aud is selling off those coallaadsat an advanced price, 
by which will make over $200,000 when he sells ail of the 30,000 acres. Said 
lands he is selling from $15 to $25 per acre, which are from two to flve miles 
£rbm the railroad. ' Hoping that you will comply wlth my request, I am, 
"ïours, truly, W. J. Smith. 

"P. S. My bonds are still in the possession of Brown & Lowndes." 

"Baltimore, August 2nd, 1886. 
"Basil B. Gordon, Esq., Sandy, Va.— Dear Sir: Since wrlting you this morn- 
ing, 1 send you a copy of the deed of the 840 acreij from El. W. liucker to 
W. J. Smith, In which he défends me in the title, making the title perfeet 
against ail claimants. You can. judge from the perusal of the same that 
It is correct and bindlng, and leaves no room for any doubt. I would sug- 
^est to yOu to write to E. W. Eucker, Birmingham. He will verify ail I 
hâve stated. Please return this copy of deed. 

"Truly yours, W. J. Smith." 

The $5,000 advanced by Gordon on the représentations of Smith were paid 
m sunis a.à foUows: $2,500 on the 4th day of August, 1886; $2,000 on the 
8th day of September, 1886; $250 on the 16th day of November, 1886; $250 
-on the 20th day of November, 1886. The money was paid in drafts, a large 
portion of which was collected by the First National Bank of Columus, which 
bank, through its agents, was luformed of the source and purpose for which 
Smith obtalned the money. The' most of the money passlng through the 
bank was applied to the opération of the mining property, but $1,000 of it, 
-by agreement between Smith and the bank, was apijlied to the purchase of 
the judgments against Gibson, which were to be uséd in offsetting the judg- 
ment in fàvor of Uibson against Smith, to facilitaté the rédemption of the 
land by Smith from the sale under the Eucker mortgage in case Smith should 
be able to redeem within the two years allowed by the statute, which it 
was hoped aud expected he would be able to do. 

Ou the 31st day ot December, 1886, G. A. Johuston, président of the First 
National Bank ot Cûlumbus, sent the folio wiug letter: 

"First National Bank, Columbus, Miss., Dec. 31st, 1886. 
"Mr. Basil B. Gordon, 14 E. FrankUn Street, Balto., Md.— Dear Sir: Mr. 
W. .T.' Smith, formerly of Baltimore, bas a coal mine on the Georgia Pacific 
liailroad, some 70 miles from this place. In July, 1885, it was Sold under 
a mortgage, and oue Mr. Williams bought it. I bought a judgment against 
Mr. Smith, which was obtained about the time of the mortgage sale. IJnder 
the laws of Alabama, he bas two years in which to redeem this property 
from the above liens. That time will expire in July, 1887, and the title will 
be vested absolutely as above stated. He Is working the mines under our 
permission, though we are in possession, but his means are limited; that is, 
he is actually livlng from hand to mouth, and cannot make any money. 
I understand you bave advanced him some. Now, I suggest that for your 
security, and the proper working of the mines, it would be to your interest 
to pay us ofC, and take possession of the property. Mr. Smith is doing the 
best he can, under the circumstances, but he can do almost pothing witli 
such meager means. 

'•Yours, very truly, G. A. Johuston." 

—And on the 14th of January, 1887, also forwarded the folio wing letter: 

"Birmingham, Ala., January 14th, 1887. 
"Mr. Basil B. Gordon, 14 E. Franklin Street, Balto., Md.— Dear Sir: Your 
îavor, , 4Lh inst., was forwaided hère from Columbus, Miss. I may be in 
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Baltimore In course of the next ten days, and, If so, -wIU try to call on you, 
to talk over Mr. Smith's affaira. We bought tMfe pToperty at mortgage sale 
In July, 1885, and own a Juâgment agatnst blm for some $3,500.00, and an- 
otUer for some $l,200i00. Un«ter the laws of thls state, he bas until July of 
tbls year In which to redeem property. After that tlme, our tltle is good. 
We do not wantths'property wltliout hls full and free consent, but do want 
our.money, and can hardly wait any longer after hls rlght ceases. Your 
Woif Creek Company mortgage Is subséquent to ail above. 

"ïours, very truly, C. A. Johnston." 

Thèse two letterg not sufllclently explainlng the situation to Mr. Gordon, 
Mr. Johnston, on the 27th of january, 1887, wrote the followlng letter: 

"Columbusi Miss., January 27, 1887. 
"Mr. Basil B. Gordon, 14 B. Franklin St., Baltimore, Md.— Dear Sir: I was 
not able to stop in Baltimore on my récent trip to New York, as I hoped. 
I now flnd your fayor of the 12th inst., and In reply will giye you the gênerai 
facts, without golng into détails: When Mr. Sriiith bought thts land of Gen. 
Eucker, he pald part cash, and gave a mortgage for thé unpald balance. I 
bought thls, and foreclosed It lu July, 1885; Mr. B. T. Williams buylng the 
property for about the amoUht due me. A short tlme preyiously, a Mr. Gib- 
son got Judgments against Mt. Smith for something over $3,000.00, and levled 
on thls property, and sold and took possession of, and away, some of the 
machinery. Mr. Smith owed thls bank some $1,200.00, Wlth interest, upon 
whlch we sued, and got Judgments, but junior to the Glbson judgments. 
Withln the past year, I bought, the Glbspn judgment against Smith. So that 
npjy ôur Mr. Williams owns thé whole property under a forpclosure deed sub- 
jèct to the rights oî rédemption by me, as owner of the Glbson judgment, 
apd ail subject to the rlght of rédemption by thls bank as the junior Judg- 
ment's credltors. I am advised that under the laws of Alabama the fee- 
simple tltle will rest on Mr. Williams, under hls mortgage deed. If he is 
not redeemed out at the expiration of two years from its date, to wit, In July, 
1887. I understand that the mortgage under whlch the bonds that you hold, 
>va8 made subseauent to the deed to Mr. Williams and the judgments re- 
ferred to above. If thls is the case,— and it undoubtedly is, as to the deed.— 
you will hâve no secUrity after July, 1887. Knowlng your situation, I deem- 
ed It advisable tôbpen thls correspondence wlth you, and suggest that you 
will hâve to pay off éxlsting liens before you hâve any securIty. 

"Yours, very truly, C. A. Johnston." 

July 8, 1387, Gordon brought hls blll In the circuit court against William 
J. Smith, C.; A. Johnston, the First National Bank of Columbus, Miss., E. T. 
Williams, and B. A. Quintard, of New York City, in which, after alleging 
many of the foregolhg facts, he averred, charged, and prayed as foUows: 

"Aid your orator further avers that, after obtainmg the various sums of 
money from hlm as aforementlôned,'saId Smith did in fact pay sald money, 
or a large amoimt thereof, to the said bank in Columbus, on account of and 
in rédemption of the sald Ruckèr mortgage debt, then held nominally by the 
sald R. T. Williams, and particularly that one payment of two thousand 
dollars made by yôur orator (that of the 8th day of September, 1886) was pald 
by your orator to said Williams, the cashler of sald bank, on account of sald 
Smith, whlch In Itself went far towards the rédemption of sald mortgage 
claim held by sald Williams for sald bank, as the law, under the clrcum- 
stances before mentioned, would certainly apply It; and, out of the balance 
of the $5,000 advanced by your orator to said Smith, enough more money 
was pald to sald bank by sald Smith to completely redeem and extlngulsh 
the clalm upon the sald property due under the Bucker mortgage, and 
enough money further to purchase and secure from the parties holding the 
sanie the judgment obtained against said Smith by said D. J. Glbson, for 
your orator further allèges that said D. J. Glbson had previously assigned 
the Judgment held by him against said Smith, in certain proportions, to cer- 
tain credltors of hls (sald Glbson, namely); that said Glbson assigned to 
Bankin & Co., who had a judgment against sald Glbson, of date March 25, 
1885, for $1,616.85,— an equal amount of the judgment held by hlm, sald 
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Gibson, against Smith; and that said Gibson assigned to J. Pollock & 
Co., who held a Judgment against said Gibson, of date March 25, 1885, for 
eleven hundred and sixty dollars and twenty-flye cents, an equal amount of the 
jTidgment obtained by lilm, said Gibson, against said Smith, and said Gibson 
assigned to Buclmer & Co., who held a judgment against said Gibson, dated 
March 25, 1885, an equal amount of said Judgment held by hlm, said Gibson, 
against said Smith; and that said Smith, through C. A. Johnston, wlth part 
of the money obtained from your orator as aforesaJd, purchased, wlth the 
consent of said Gibson, the judgment daims of Bankln & Co. and J. Pollock 
& Co. against said Gibson, thereby extingulshing the judgment obtained by 
said Gibson against said Smith to the extent and amount of said last two 
judgments, though the assignment from said Rankln & Co. and said J. Pollock 
& Co. of thelp rights against said Gibson and said Smith was secured in 
the name of said C. A. Johnston, but in reallty are owned by said Smith, and, 
in vlew of the facts and ch:cumstances before stated, ought to be treated 
as the property of your orator, and entered to your orator's use, or canceled 
as against your orator. And your orator further allèges that, out of the 
money obtained as aforesaid from your orator, said Smith purchased flfteen 
new plt wagons, and other machlnery and equipments of said mine, which are 
now upon the said property, and that said Smith, also out of said money 
furnlshed by your orator, pald his operatlves and operated said mine from 
August, 1886, to January, 1887, since which tlme he has been operatlng said 
mine, but the machlnery and property are lying neglected and Idle, and de- 
preciating in value, and without proper précautions for préservation and 
protection for the benefit of your orator, or of any other parties Interested In 
the said property. And your orator further charges that while said mine 
is now actually, and always (at least, slnce August, 1886) has been, in the 
possession of said Smith, yet said C. A. Johnston clalms that the possession 
of said Smith Is constructlvely said Johnston's possession, though said Johns- 
ton has in reallty no right to the possession whatever; and, as before re- 
cited, said Johnston threatened to occupy and approprlate ail of said property 
mentioned In said mortgage (Exhibit No. 1), to the total and final exclusion 
of your orator, and the deprlvatlon of your orator of ail the security in 
the property, both real and Personal, to which your orator Is entltled, as 
above set out. And partlcularly said Johnston clalms, and has notifled your 
orator, that after the 20th day of July in the year 1887 said Johnston shall 
consider and so use and treat said property as if your orator's rights In 
the promises were forever lost and forfeited, and wlll not allow your orator 
the opportunity of redeemlng such prior liens as may be determlned to be 
lawfuUy existent upon said property, and which your orator Is wllllng to 
redeem, and hereafter, more partlcularly and formally, offers to redeem. 
And, further, your orator charges that said Smith is absolutely and alto- 
gether Insolvent, as Is also the said Wolf Creek Coal Company, and that un- 
less said property, real and Personal, is put into proper care and custody 
unttl the same can be sold, for the interest of the parties hereln, to advantage, 
It wlU be Insufflcient to discharge the clalm of your orator, even though 
your orator's claim constltutes a first lien on the property, prior to ail others. 
And your orator further avers that If the whole elaim of the said First Na- 
tional Bank of Columbus, or whatsoever other person held the clalm against 
the mortgaged property represented by the Rueker mortgage, were not dls- 
charged by the money obtained of your orator by Smith as aforesaid, or If 
any lien prior to the date of the mortgage from the Wolf Creek Coal Com- 
pany to said Quintard exlsts, unpaid and undischarged, against said property, 
and superior to yoiur orator's rights to the same, your orator is able and wlll- 
lng, and hereby ofCers, to discharge and redeem the same when the same 
shall hâve been truly and justly ascertained and established according to 
law. And your orator is advised that said défendant Smith, and ail clalming 
under or by him, are estopped from dlsputlng, or taklng advantage of the 
absence of the record of, the deed from said Smith to said Wolf Creek Coal 
Company for the property hereln referred to (belng the same mentioned In 
Exhibit No. 1), by reason of the représentation of said Smith to your orator 
and others, and your orator's action upon said représentation, and that said 
Smith wlU he requhred by thls court to record, or to re-execute and record. 
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«aMifiniiSalng deed:(refen;ed to itt,'saM Bxhibit No. 1), from saidrSinith to sald 

•Wolf Oreek Coal^iCoaapaay, nun<j îjrôtuiie, amd that yom' orajtorv by reason 

«tf tlieiifacts herplnbefore memtlooed, is entltleB to a first ,Ilen; free of ail 

jiaoaaUffttncês, upoû iflieKproperty meiitiôned in JJiXlilblt 1, aflidraHipersonal 

ptoï»erty tipon or abomt said mlûei acqulrêd ainee the dateoofi said exUiblt, 

,:to (»lt, September ;26i 4885; and your orator Is.entitledto bavg bis said 

'Huaa eîecuted upon «ald property, ' and extendedf for the amoimt of. your 

;®l}att*'8 advances tp sàM Smith, by tbeproper process of thJs court,— tbe said 

:;icoti)^on bond belEg/, tbree coupons in ,arrears and unpaid, andy.onr orator's 

il6a*t belng overdufeibyltsterms,— and that pending the final décision of this 

(Court ,ilpon the daim. of your orator, and upon ail disputed matters in this 

Buiit^i'and the final adjudication of ail controverSies herein Buggested, that 

ithiS'eourt, accordija«!-;to its course and> custom for the protection of the in- 

JtecestSfiOf yOur prator and ^1 parties coneerned in this oontroversy, will 

appoint Itsreceiver tP take possession of ail the ptoperty—real; Personal, and 

of any Jfetnd whatsoerer— in thèse prooeedings mentioned, and tp hold and care 

for the same, ùnder the direction of this court, until the further order of this 

court llithe premjfiési ahi order to which effect is hereby particularly prayed. 

And your. orâtor is also advised and specially prays that this court will Issue 

its writiof iajunctionj directed to the said First National Bank of Columbua 

and theisald 0. A. Johnstan and K. T. Williams and the said W. J. Smith, for- 

éver ptîohiblting them, or any of them, froto treating astheir own, con- 

vertlng.tP their own use, selling, ..transtenring, or asslgning, or otherwise 

disposiKg of i any of the propertyjn thèse proceedings mentioned, or any inter- 

est ca?-tttljB claimedpr held by;them, or any of them, in the, said property, until 

the flnài adjudication of ail righilai involved in thèse proceedings» or the 

ftu-therr order and Jïidgment of thl» court. Andyom' orator further allèges 

that he ftath heretof orè, prier to the flling of this bill Of complalntj requested 

the saidîEi A. Quintard, the trustée mentioned in said mortgage (Exhibit 

No. 1), tP prooeed tp- exécute tha trust imposed upon him by said mortgage in 

acGordaUee with, Ita terms, applicable to the faets and circumstances hère- 

befote referfed to, but sald Qulntard hath in effect refused and neglected so 

to dû"' 'To the end, th«refore,: that this court will pass an order appointing 

its ïecelTrar for the property hérein refierred to, ' as: hereinbefore specially set 

out andi iprayed, and wlU further ifesue its writ of Injimction, enjoining and 

prohibitingthe said iFîrst National Bank of Columbus, the said'O. A. Johnston, 

: theSaid R. T. Williams, and the said W. J. Smith from conrerting to their 

use, reaaoving, assigning, concealing, or otherwise disposlng of, any part, 

- IntMest, Pr claim iU the property: herein referred to, as above specially set out 

and prayed, and will further requlre the défendants herelnafter named to 

make fuU discoyery Pf ail the matters and facts herein charged agalnst them, 

and to accpimfc fully to and wlth your orator for ail moneys or other securities 

received'by them, onany of them, dlrectly or Indhiectly, of your orator, and to 

fully set ont, discovsTi and prove ail clalms foir money or property, of any 

, kind whatsoeva:, held or claimed by them* or any; of theml against your orator, 

or agaiMst the property and security herein claimed by yoUr orator, so that 

your orator may hâte full opportunity for redeeming the same, and that this 

court ! will) ftiHylnvestigate, hear, and détermine the accounts and disputes, 

claims aUd countèrclaims, between j<mp orator and said défendants, aud wlU 

further passa decree establishing aJadiallowing your orator's claim, as herein 

set oUt,ito be a first lien, for the full amount thereof, on the property herein 

mentlon'éd; ; and ordering the same to be sold to satlsfy your orator's claim, 

and the; claim of ail pairties to this suit, in their proper order." 

Afterivainly.demurrtag to Gordon's bill, the B'irst National Bank of Colum- 
bus, O. !A.iJPhnston,and R. T. Williams answered the blU under oath, sepa- 
rateiy, but substantially to the same eflect, recltlng many > of the facts as 
claimed by the complainant, cOnfessiag and avoiding other matters about 
which there was prâctically no dispute,: and otherwise as follows: 

•îAnswéfTtog parâigraph fifth of sald bill, :-espondents deny that sald Smith 
paid said money, obtained by him from sald Gordon as aforeSaid, or any part 
ttereof, to said bank, or to any one else f or it, on account of and in rédemp- 
tion ofsàld Rucker mortgage debt' Nor was sald two thousand dollars, ob- 
itaiaed as aforesaid by said iSmlth's order, on the 8th day of September, 1880, 
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or any part therof, pald on account of said Smith for tne extinguishment 
of said mcartgage debt, or the rédemption of sald mortgage claim, as alleged 
in said bilL Respondents deny tiiat said two thousand dollars otiglit, by 
law, ta be applied to said Budcer mortgage, as insisted in sald bill, for rea- 
sons which will bereafter more fuUy appear. Respondents further deny 
tbat enough or any part of sald five thousand dollars Was pald to said bank, 
dlrectly or Indirectlyi'in rédemption and extinguishment of said Bucker mort- 
gage debt, as alleged in said bill; and they further deny tbat any part of sald 
flve tbousand dollars (except the sum of one thousand dollars, as hereinafter 
more fuUy explained) was used by said bank, or either of thèse respondents, 
to purchase the judgments held by sald D. J. Gibson against said Smith. 
Respondents admit that said Gibson, In order to secure certain judgments 
held against him by Rankin & Co., J. Pollock & Co., and Buckner & Co., as 
alleged in said bill, did on the 25th day of March, 1885, transfer his said 
judgment of $3,708.46, which he held against said Smith in certain propor- 
tions mentioned in bill, to his aforesaid judgment creditors, whlch more fuUy 
appears from a copy of said security herewlth filed as Exhibit F of this an- 
swer, which respondents pray may be taken and considered as part thereof. 
Kespondents admit that a part of said money obtained from said Gordon, to 
wit, the sum of one thousand dollars, was used by said Johnston to purchase 
the entire judgment of said Buckner & Co; and part of the judgment of said 
Bankin & Co. against said Daniel J. Gibson, as alleged in said bill. not with 
any fcnowledge or information or notice whatever, at the time said $1,000 was 
obtained by said Johnston for said purpose, that sald Gordon fumished the 
same to Sald Smith. Further answering said fifth paragraph, and in full ex- 
planation of the entire deailngs and transactions between said bank and said 
Smith, respondents aver and state the truth to be as folio ws, to wit: Said 
Smith, having opened a coal mine in Walker county, Ala., upon the property 
involved in this controversy, in the year 1884, opened an account with said 
First National Bank of Columbus, Miss., and transacted bis business through 
said bank. Soon af terwards he borrowed one thousand dollars from said 
bank, giving his notes therefor. He f alled to pay said notes at maturity, where- 
upon sald bank brought suit and obtained judgment against him in the circuit 
court of Walker coimty, Ala., on the 19th day of November, 1885, for eleven 
himdred and elghty-flve and 35-100 dollars, besides thirty and 35-100 dollars 
costs,— in ail, $1,219.20. Previous to obtaining said judgment, however, the 
said Daniel J. Gibson had obtained his said judgment afrainst said Smith in 
said circuit court of Walker county for '.be sum of $3,708.46, so that the 
bank's said judgment was junior to said Gibson's. ïhe said bank having 
leamed in the meantime that sald Smith was still indebted to E. W. Bucker 
in the sum of $2,725.33, balance of purchase money on said lands, as afore- 
said, the said bank. in order to better its condition with référence to Its said 
judgment against Smith, under advice of counsel, purchased a Bucker mort- 
gage and note as aforesaid, giving full value therefor, thereby securing to 
itself a first lien upon the property. In due time the Buclîor mortgage was 
foreclosed as hereinbefore stated and fully explained, and sald property was 
purchased and taken charge of for the beneflt of said bank as aforesaid. 
Said Smith was thereby thrown out of employment, and let't without means. 
His hope was to redeem the property in the two years allowed him Dy law. 
He placed an exaggerated value upon the promises, and never seemed to 
doubt his ability to raise the money necessaiy to pay ail indebtedness, anu 
become the owner of the property again. The banlc was hopeful that he 
would be able to do so; having no désire to own the property, but only wish- 
ing to get back what mouey it had expended on said property as aforesaid. 
Having the property thus in possession, the bank deemed it advisaWe to keep 
the mines open; thinking that there might be some profit in carrying on the 
business, and at the same time hâve the property suitably cared for, and the 
mines protected from damage by flooding. Said Smith being out of employ- 
ment, and compétent to superintend the working of the mines, the bank put 
him in charge of said mines, employed mlners, and worked the mines about 
one and a half months, whgn, finding there vras no profit to it in said business, 
the hands were discharged, and the mines were put in charge of a watchman 
to look after the property and drain it. Several months after this, to wit, 
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about the 16tli day of August, 1886, sald Smith came to the bank, and stated 
to Mr. WUlianasi thie eaaliler, that he had some money, and wanted to lease 
the mines. Sald WllliamB trled to induce him to pay the money Into the 
bànk, os In parti rédemption of said property. Smith declined, and, after talk- 
Ing for some time over the propositions, he and said Williams agreed that 
he might go to the mines, and worlc them as the lessee ol the banli, and pay 
rents in sums of $500 and upwards, but that the bank's watchman should 
rçmain In charge and légal control and possession of the property, so that 
the banii might be able to dlspossess the said Smith at any tlme. In case it 
should see fit to do so. Said Smith then opened an account with sald bank 
under the style of 'W. J. Smith, Président,' and deposlted to his crédit the 
sum of $1,350^ In cash on August 16, 1886. Subsequently, to wit, about the 
lOth September, 1886, sald Smith came Into the bank, and sald that he had 
authority to draw on Brown & IJowndes, of Baltimore, iVIaryland, for the sum 
of $2,000, wbfch money he proposed to use In the same way. Said Williams 
took his draft»lor collection, and when: he. got the retum for It, on the 15th 
of September^ 1886, he gave W. J. Smith, président, order for the proceeds 
of said drafli to/vs^it, $1,998; said Smith again refuslng to pay this money to 
the bank as in ;redemption, in part, of sald property, but he put it into said 
banlc to his qr«dlt as président, as capital in operating said mines. Subse- 
quently, howevert ; said O. A. Jolmston ln<duced said Smith to tum over to the 
bank one thoùsand dollars in cash, to be used partly in purchase of the 
judgments against said Daniel J. Gibson, held by J. Pollock & Co., Rankln 
& Go., and Buckner & Oo., as aforesaid; the bank being advised that said 
Judgments, secured as they were by a lien on said Gibson's judgment against 
Smith of $a,708.46 as aforesaid, created an incumbrance on said property 
prior to the bank's said judgment of $l,219i20 against said Smith, which would 
entltle said judgment creditors of Gibson to come in and redeem said prop- 
erty wltliln two years from said foreclosure, to the exclusion of the bank, or 
which might put the bank to a disadvantage In redeeming said property, and 
which, therefore. the bank desired to remove. The bank was also adyised 
that by purchasing said judgment there would be less complication and dif- 
llculty attendlng: the rédemption proceeding stated in paragraph 12 of this 
answer; and thereupon the said Johnston dld purchase said judgments 
against sald Gibson, using one thousand dollars of Smith's money, deposlted 
as aforesaid. In the purchase thereof, as hereinbeforè explained (ail of which 
wlll appear from Exhibits G, H, I, and J, which are the asslgnments of said 
judgment, flled with this answer), and prayed to be considered as a part of 
the same, and they were to be held for the use of said bank, by said Johnston, 
with the understanding and agreement, however, with sald Smith, that he 
was to hâve crédit for said $1,000 when he came to redeem the said property 
within the two years allowed him by law, which he fuUy èxpected he would 
be able to do. . The bank was also advised and was anxlous to fasten its 
said judgment of $1,219.20 against Smith, as a lien upon said property, with- 
in the two years allowed by the laws of the state of Alabama for the ré- 
demption by judgment creditors of the property sold under mortgage. Hence, 
ou the Ist day of July, 1887, the bank assigned Its said Judgment to C. A. 
Johnston, in order that he might redeem said property in the interest of said 
bank, which he afterwards dld, as wiU be partlcularly explained in para- 
graph Xn of this answer. Said assignment to Johnston by the bank is 
herewith flled, as Bxhibit K hereof, and prayed to be taken as a part of the 
same, but said assignment to C. A. Johnston, without his paying anythihg to 
the bank, to be held by him for the use and beneflt of the bank. * * ♦ Re- 
spondents aver that they and said bank knew nothing of Smith's transactions 
with Grordon, and never heard of it until after he had èxhausted his deposits 
in said bank in the manner above explained. Nor did they know of the 
existence of said Qulntard's deed of trust, nor of said Smith's alleged deed to 
the Wolî Oreek Goal Company, until long after sald transactions with Smith 
were ended. And respondents aver and charge that said Smith was never 
entitled, by statute or otherwise, to redeem said property from them; that 
the right of rédemption secured to him at one time by statute was entirely 
lost when he conveyed his right, title, and interest in said property to sald 
Wolf Creek Goal Company, in so far as said Smith was eoncemed, and that 
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any dealings or transactions between thèse reepondents and said Smith, by 
which they alded or attempted to ald his alleged rédemption of said prop- 
erty, were absolutely ex gratla on the part of respoadents,— not forced upon 
them by law, but merely a favor extended; and that althougb they might 
Uave allowed said Smith to hâve redeemed said property, had he hâve repaid 
to them the lawful charges, yet the said Smith did not at any time redeem 
said property, nor did he pay any part of the lawful charges thereon, nor 
is he nor the said complainant entitled at thls tlme to a reconveyance of the 
same, except by such contract as one citizen may make with another. In 
fact, as soon as respondents leamed that the said Gordon had advaneed money 
to said Smith with a view of looliing to said property for secunty, said Johns- 
ton hastened to inform said Gordon of his claims upon said property, and of 
said Smith's hopeless condition, flnanclally, to make good his promises and 
obligations, so that Gordon might proceed in due time to take such steps as 
would secure to hlm a lien on said property that would protect him against 
loss. Hence, said letters from Johnston to Gordon, exhibited with com- 
plainant's bill, were to inform him of the liens and incumbrances he would 
hâve to pay ofC before he could hold said property as his security, for at that 
time Smith had almost, if not entirely, exhausted his resources." 

The answer further admitted the insolvency of Smith and the alleged Wolf 
Creek Coal Company. In addition, the said answer showed that Daniel J. 
Gibson, on the 14th day of July, 1887, after the flllng of the bill, but claimlng 
wlthout notice thereof, redeemed the lands In controversy to the said bank, 
through K. T. Williams, who held légal title thereof, and that on the 15th 
day of July said bank, through its agent, C. A. Johnston, who held the légal 
title in the interest of said bank, redeemed said property from said Gibson, 
as provided by the laws of the state of Alabama, from which deed of ré- 
demption it appears that. In considération of said Johnston purchasing and can- 
cellng said several judgments in favor of Pollock & C!o. and others against saîd 
Daniel J. Gibson, he transferred and duly assigned his said judgment against 
said Smith, of $3,708.46, to said C. A. Johnston, $1,000 of which was held to the 
crédit of said Smith if he had corne to redeem said property before the 20th 
day of July, 1S87, by offering to pay said Rucker mortgage debt and said 
Gibson judgment, with interest and lawful charges. 

Smith answered the bill, givlng a history of the facts In the case as he be- 
lieved them to be; admltting the purchase from and the mortgage to Rucker, 
and a foreclosure of said mortgage, the purchase of the property by the bank, 
which entered In possession through an agent; admitting also the Gibson judg- 
ment, the organization of the Wolf Creek Coai Company, the making a deed of 
the property to said Wolf Creek Ooal Company, the issuance of 50 bonds, of 
$1,000 each, by the Wolf Creek Coal Company, and the granting of a mortgage 
to secure the same, the negotiations with and the loan from Gordon, substan- 
tially as alleged In the bill,— and specifically averred as foUows: "Respondent 
Tisited Columbus, Mississippi, on his way to Alabama, and called on O. A. 
Johnston, who held said mines for the bank as aforesaid, to make arrange- 
ments for opening up said mines again, but he was not willing to allow re- 
spondent to begin opérations until the said Gibson judgment was removed. 
Respondent Informed Mr. Johnston that he had contracted to sell Mr. Gordon 
one-third interest in said property for $20,000, to be paid when the title was 
perfected, and that he had already advaneed to him $2,500 of the money, and 
that he wanted to begln mining opérations with that, and put it in bank to 
his crédit as président of the Wolf Creek Coal Company, and that, vnth the 
other money he was to recelve from Gordon, he proposed to pay ofif and dis- 
charge aU Incumbrances. Respondent then wrote again from Columbus, Miss- 
issippi, asking him for $2,500 more to pay ofC the D. J. Gibson, judgment He 
Wired respondent, at Columbus, in answer to said request, to draw on hlm, 
through Brown & Lowndes, for two thousand dollars, which he did; placing 
the check In the bank for collection, and ordering the proceeds to his crédit 
as président. A few days after drawing said check, and placing the same 
in bank for collection, the bank informed respondent that it had been paid, 
and the proceeds, $1,998.00, had been placed to his crédit as directed; and re- 
spondent gave C. A. Johnston, the président of the bank, a check for one 
thousand dollars, with which to ptuchase at a discount, such as said Johnston 
v.62F.no.7— 33 
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COttia negotlate, certain outstanding Judgments agalnst D. J. Olbson, wltli 
whlch tei offset said Gibson's Judgment againèt respondent, and sald Johnston 
nBedsald $1,000 accordlngiyï"; And be averred other facts not necessary to 

RepUcatlons were filed ttf aE the anawers on the 22d of March, 1889. Oc- 
tober 1, 1890, by leave of *he éourt, the complainant amended bis blU, alleg- 
ing irregnlarlties In the forecîOBÙfe ol the Rucker mortgage, and that the sale 
therennder Was voldable becaùse ot ina.dequacy of considération, and because 
the bank had purchased It at'its own sale, and further alleglng that ou the 
15th day of July, 1887, wlthln the period of two years from the sale under 
the Bucker mortgage, the complainant, by hls authorized agent, tendered to 
the First National Bank of Columbus, Miss., and then and there offered to 
pay to the said bank and B. t. 'Williams, In gold coin of the United States of 
America, $4,000, and, in addition thereto, ail lawful costs and charges, of 
any sort whatsoever, paid by^-said Williams and sald bank on said lands, 
and that the sald WlUiams thereupon refused to accept sald tender for himself 
or for sald bank, or any tender. less than $8,500 in amount, and "orator now 
offers to pay In court, for the ibôoeflt of the real èwner of the Rucker mortgage, 
the amount bid at said foreclosure sale, wlth ail proper Interest, liens, and 
othér charges that are rlght aind proper for orator to pay, in order that said 
sale'may be set aslde and racated as soon as the same may be ascertained;" 
and otlierwWe, and lu ail irèlspects, orator offered to do and perform equlty 
and rlght In the premlses. Thei défendants filed thedr demurrers to the com- 
plalnant's bill, as amended, which demurrers, having been argued and duly 
consldered by the court, werè oVerruled; and thereupon the défendants the 
First National Bank of Columbus, Miss., and C. A. Johnston and B. T. Wil- 
liams, reflled their answers as amended, and the complainant reflled the gên- 
erai replicatlon. The cause, as to Rucker, was dismlssed by stipulation. On 
the heai'lng the court dismissed the complainaut's bill, witb costs, and com- 
plainant, Gordon, appealed. 

A. H. Taylor, for appellant. 
James E. Webb, for appellee. 

Before PAEDEE and McCOEMICK, Circuit Judges, and LOCKE, 
District Judge. 

PARDEE, Circuit Judge, after stating tlie facts, deliTcred the 
opinion of tlie court. 

Tlie conceded facts of this case require tliat, as between Smith 
and Gordon, the latter's title to the land in controversy, as deeded 
by the Wolf Creek Coal Company, the validity of the mortgage 
made by the Wolf Creek Coal Company to secure the issue of 
150,000 of bonds, and Grordon's rights, as pledgee of such bonds, 
to a good title to the land in controversy, if Smith can give it, shall 
be recognized. Now, when we consider that in fact Smith had 
Mothing to convey, nothing to pledge, but an interest in the prop- 
erty subject to mortgage rights and outstanding judgments, there 
is no question that, in equity, Smith is estopped from setting up 
any of thèse things as a reason why he should not make good his 
représentations and promises; and it is clear that if he has or had 
àiiy control over or interest in thèse outstanding incumbrances, or 
if he subsequently acquired any other or further interest in the 
property, he is compelled, as a matter of equity, to use his rights 
f Or the beneflt of his coVehantee, Gordon. The spécifie performance 
to which Gordon is entitled, as against Smith, is not necessarily 
barred by the intervention of the rights and claims of the First 
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National Bank of Columbus. Sùch a bar exists only if it is im- 
possible for thèse rights aûd daims to be divested on équitable 
terms. See Breitling's Adm'r t. Clarke, 49 Ala. 450; Moore v. Craw- 
ford, 130 U. S. 132, 9 Sup. Ct. 447. If Gordon bas tbe right to a 
speciflc performance against Smith, then, considering Smith's rep- 
résentations, his présent insolvency, and his neglect and refusai 
to act, it seems clear that Gordon is so far snbrogated to the rights 
of Smith, including the rights that Smith ought to acquire and se- 
cure for his beneflt, that Gordon may himself, in a court of equity, 
assert and compel such rights, at least to the extent that such 
rights are transférable. Now, at the time Smith, on représenta- 
tions of perfect title to the property in controversy, obtained 
Gordon's money, he (Smith) had the statutory right to redeem the 
property sold under the power in the Eucker mortgage, and this 
right to redeem fuUy existed at the time the bill was filed in the 
cause. The case f urther shows that, prior to the loan obtained 
by Smith from Gordon, negotiations were pending between Smith 
and the agents of the bank, looking to the rédemption of the prop- 
erty by Smith from the sale under the Eucker mortgage, as well 
as under the judgments in favor of the bank and in favor of Gib- 
son, and that after the loan was obtained from Gordon such nego- 
tiations were partially carried into effect by the appropriation of 
|1,000 of the money obtained by Smith from Gordon to the pur- 
chase by the agents of the bank of the PoUock & Co. and other 
judgments against Gibson, with the acknowledged intent and pur- 
pose of offsetting the same against the judgment obtained by 
Gibson against Smith, and thereby reducing the amount which 
Smith would hâve to pay in order to obtain a clear title. It is 
true that the bank and its agents, in their sworn answers, deny 
that they at that time knew that the moneys which Smith, through 
the bank, was collecting from Gordon, were moneys obtained from 
Gordon; but the circumstances of the case, in connection with the 
sworn answer of Smith, are very strong to charge the bank with 
such notice. Be this as it may, the bank acknowledged to hâve re- 
ceived the |1,000 from Smith for the purpose of acquiring the 
judgments against Gibson in the interest of Smith's rédemption 
of the property. On no other theory than that there was a con- 
tract between Smith and the bank that Smith should be allowed 
to redeem the property can the payment and appropriation of 
the $1,000 be accounted for. It is true that the bank claims that 
the rédemption contemplated on the part of Smith, which was 
to be facilitated by the purchase of the judgment against Gibson, 
was the strict rédemption provided for by the statute, and that 
thereby Smith acquired no greater right than the right given him 
by the statute; but in our opinion, if there was a contract be- 
tween Smith and the bank that Smith should be allowed to redeem, 
and the bank accepted part of the rédemption money, leaving the 
balance to be thereafter paid, Smith's right to redeem thereafter 
was founded upon contract right, as well as upon the statutory 
right. There may be some question whether Gordon, as the équi- 
table assignée of Smith, in the absence of other equities, could be 
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let in to exercise Smith's statutory righ.t of rédemption. In Paul- 
ling V. Meade, 23 Ala. 505, it was said: 

"That the Judgment âebtor has the rlght to sell hls equlty of rédemption can- 
not be questioned; ajifl, wben' sold, the purchaaer becomes snbstltated to ail 
the rlghts and remédies which the statute confers on the debtor himself, and 
Is subjected to the duties whlch by law devolve on his vendor." 

8ô, in Bailey v. Timberlatte, 74 Ala. 225, 226, the right of the as- 
signée of the equity of rédemption under the statnte was recog- 
nized. In Powers v. Ahdrews, 84 Ala. 289, 4 South. 263 (a case de- 
cided since the institution of the présent suit), Bailey v. Timber- 
lakç, stipra, was overrtflèd by a divided court: and it was de- 
cidéd that the statutory right of rédemption is conflned to the 
persons^tipon whom it is expressly conferred, and it is not con- 
ferred upon a junior m6rtga:gee, or assignée of the equity of ré- 
demption. PoUowing the décisions of Powers v. Andrews, Feb- 
ruary 27, 1889, the rédemption statute was amended so as to read 
as fOUows: 

"Wheré real estate or any Interest thereln Is sold under exécution, or by 
vlrtue 01 âny decree In chancery. or under any deed of trust or power of sale 
In a mortgage, the same niaj be redeemed by the debtor, hls vendee, junior 
mortgagee or assignée of the equity of rédemption from the purchaser or his 
vendee wlthin two years thereafter; In the manner foUowing," etc. 

The suprême court of the United States has said that the con- 
struction of a state statute given by the highest court of a state is a 
part thereof, and, when a contract has been made under protection of 
it, it will not allow a change of construction by a state court to 
impair the rights of the parties under it, any more than it would 
allow ah act of the législature to hâve such effect. Douglass v. 
County of Pike, 101 U. S. 677; Clark t. Bever, 139 U. S. 117, 11 
Sup. et. 468. We do not, however, flnd it necessary, in this case, 
to détermine exactly whether Gordon, as the équitable assignée 
of Smith, had a right to exercise Smith's right of rédemption under 
the statute; for we are of the opinion that, as between the par- 
ties to this case, and growîng eut of their dèalings and conduct, 
Smith's right to redeem was taken out from under the statute, 
and founded upon a contract, the spécifie performance of which 
can be enforced by Smith, and shoidd be enforced in favor of 
Gordon, as the équitable assignée of Smith. See Butts v. Brough- 
ton, 72 Ala, 294; Anthe v. Heide, 85 Ala. 236, 4 South. 380; Bâtes v. 
Kelly, 80 Ala. 142; Moore v. Orawford, 130 U. S. 122, 9 Sup. Ct 447. 

The défenses urged in this case merit examination. 

It is urged that Gordon does not occupy the position of a bona fide 
purchaser, because he was advised by the letters of Smith to him, and 
particularly by the letters of July 7 and 10, 1886, of the bank's 
claim upon the property. There is no doubt, under the évidence in 
this case, that Gordon showed little of the shrewdness and caution 
of the ordinary money lender, and that by the letters in question he 
was advised of circumstances which should hâve put hijn on inquiry. 
At the same time the évidence impresses us that Gordon, in advan- 
cing the money which he did to Smith, believed Smith's verbal repre- 
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sentations, and that he was getting a good title. In the original 
aspect of Gordon's bill, wlierein he seeks, not only the right to re- 
deem the property, but a récognition of priority of lien OTer the First 
National Bank of Columbus, the question of Gordon's absolute good 
faith is a very serious matter; but in the aspect given to his case by 
his amended bill, wherein he seeks no priority, but the simple right 
to redeem, and particularly in view of the admitted fact that the 
First National Bank of Columbus obtained, and stiU retains, the 
benefit of at least $1,000 advanced by Gordon to Smith, Gordon's 
absolute good faith, within the strict définition of an innocent pur- 
chaser for value, is of very little importance. 

It is also urged in défense that Gordon's right to redeem must be 
denîed because he has not made a suiiicient tender in fact, or in 
his bill. Before Smith's right to redeem, under any view of the case, 
expired, Gordon, as the holder of bonds of the Wolf Creek Coal Com- 
pany, which bonds were secured by deed of trust or mortgage on the 
lands in controversy, offered to redeem the said lands f rom the sale 
under the Eucker mortgage, and for this purpose tendered to the pur- 
chaser (for the tender was both to the First National Bank of Col- 
umbus and to Williams, the nominal purchaser) the sum of Î3,000, 
the price paid by the purchaser at the sale of the property, with 10 
per cent, interest thereon, and in addition thereto ail lawful costs 
and charges on said land accruing after the purchase. This ten- 
der was rejected for the assigned reason that Gordon had no right to 
redeem, and that a rédemption by Smith, or on his part, must be in 
amount suflScient to cover, in addition to the amount of the Euçker 
mortgage, the judgments in favor of Gibson and in favor of the bank; 
for it is on this theory only that the amount required would be near 
as much as the |8,500, which was the amount given by Williams 
for himself and the bank as the minimutn for which rédemption 
would be permitted. In the original bUl the complainant offers to 
redeem from aU the liens claimed by the défendants, when the same 
shall hâve been justly and truly ascertained accordlng to law; and 
in the amended bill, after reciting the tender as aforesaid, the com- 
plainant offers to pay into court the amount tendered, or any sum 
which the court may détermine to be proper, and to do and perform 
whatever may appear équitable and right in the premises. Under 
the circumstanees of this case, considering the involved character 
of .the title, by reason of the judgments against Smith, the inability 
of Gordon to know, until after an account should be taken, exactly 
what sum would be necessary to redeem, and considering the equity 
resulting in favor of Gordon from the déniai of the First National 
Bank of Columbus and its représentatives that any sum had been 
furnished by Smith towards acquiring the Gibson judgment, and 
further considering that when the tender was actuaUy made on be- 
half of Gordon the First National Bank of Columbus, by its repré- 
sentatives, denied his right to redeem, and, as to a rédemption on the 
part of Smith, insisted upon an amount based upon the par value of 
the Gibson judgment, without any crédit whatever for the $1,000 
advanced by Smith, we are inclined to the opinion that complainant's 
offer to do equity is ail that equity requires. 
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' "Ttoecomplaliiant ,below,}iq«, teought hls blU, vithin the^toeallowed by 
thé Statute. Hç'offerg to my (àpa proposes tb "brlng the inoiiéf IfltO cburt fof 
that purpose) a!tiy sum •wmiibtïie'cliaiicel.lor nlày decree to be paid by Mm as 
ttie considération on whlch heishould redeem, aûd the àmounti to be paid 
Is yet to be ascertained by tbe master. Until it is ascertained, It is not in- 
cumbent on the party to bring.tjie money Into covirt. He doea not toow how 
much to brlng. lliat -the offèr made by the bill Is snfflclent, see Smith, Ch. 
Pr. 8; Daniell, Oh. Pr,; OoloiHblan Uovernrùetit v. Rothschild, 1 Sim. &i; 
Nelson v. Dunn, 15 Àla- 515." Freeinan v. Jordan, 17 Ala. 500. 

"If the purchaser only objects to the amount tend^ed, and déclares that 
he Is not satisfied tl^at the çomplalnant is a bona fide créditer, he cannot 
afterwards ralse an objection to the authority of the person through whom 
the tender was made, nor to the fact that the money was tendered in bank 
notes." Couthway v. Berghaùs, 25 Ala. 393. 

"The right to redeem is not perfect, and cannot be enforced in equity, untU 
there has been elther a full performance by the plalntliî of alLthe statutory 
réquisitions, or a valid and suffliclent excuse for his nonperformance, without 
any fault or tteglect on his own'part; and when the bill allèges an excuse for 
such nonperformance the excuse must be accompanled with an offer In the 
bill to perform ail the statute requires. If the bill does.not shoW tliat tlie 
tender was made befprè it wa^ flled, a tender made in it is not sufflclent to 
authorize a decree of rédemption, unless, in connection with such offer, the 
bill also shows a valid and sUfflcient excuse for the omission to make the 
tender before it was flled." Spoor v. Phillips, 27 Ala, 103. 

"An offer in the bill to do equity is sufflclent, a good and proper excuse 
being shown for not havlng npade a tender of the amount admitted to be 
due prior to the fillng of the blU, It is made clearly ta appear that Tulane had 
conveyed the property to liOttis Bâtes, and that each of them repudiated the 
elalm set up to it by the complalnaiit. The offer would hâve been fniitless, 
and the law never requires the performance of a nugatory act Robbins v. 
Battle House Co., 74 Ala. 499; JpUiott v. Boaz, 9 Ala. 772." Bâtes v. Kelly, 80 
Ala. 142. 

See, also, Pryor v. Hollinger, 88 Ala. 405, a South. 760. 

It is also urfeed that the tender and the demand for rédemption 
made on behalf of Gordon cover, as does the prayer of Gordon's bill, 
120 acres as a part of the 840 acres which is included in the mort- 
gage of Smith to Rucker, but which is not included in the deed of 
trust of the Wolf Oreek Coal Company to Quintard, trustée, and that, 
therefore, Gordon is seeMhg to redeem a large quantity of land, in 
which he can daim no equity whatever. ïo this it is to be an- 
Bwered that Smith, in his letters, assured Gordon that he would 
give him a flrst lien on the 840 acres purchased from Gen. Rucker, 
and the Quintard mortgàge describes the property as 840 acres con- 
veyed, to wit, by W. J. Smith, and expressly convenanted for ail 
further requisite deeds and assurances for conveying the premises, 
and that it would warrant and forever défend the same. When, 
therefore, Gordon made the formai tender by his attorney in fact, 
and renewed it in his biUj to redeeih the 840 acres described, his 
tender and the other allégations in the bill concur, and are correct. 

The appellees invoke the statûte of frauds, but, if such statute 
would be otherwise applicable in the case, it cannot be applied 
against Gordon exercising the right of Smith, because, as between 
Smith and the appellees, there has been partial performance by the 
payment and application of the $1,000. See Anthe v. Heide, 85 
Ala. 236, 4 South. 380. 

Other défenses, mainly consisttng of irregularities, are urged 
against the appellant, such as not making actual tender before 
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ûling original bill, and the failure to take a second decree pro con- 
fesse against Smith after flling the so-called amended bill, and before 
final submission of the cause. We do not think that the failure to 
make a tender before the filing of the original bill necessarUy de- 
feats complainant's equity, under the cireumstances developed. On 
a remanding of the cause, which is necessary in our view of the case, 
and particularly if the case was heard in the circuit court before 
issue joined, it will not be too late, before entering another decree, 
to take a pro confesse against Smith. 

Our conclusion on the whole case is that the decree appealed from 
should be reversed, and the cause remanded to the circuit court, 
with instructions to enter a decree in favor of the complainant, to the 
effect that an account be taken of the amounts of the several liens 
due on the 15th of July, 1887, on the property described in com- 
plainant's bill and held in the names of the défendants Johnston, 
Williams, and the First National Bank of Columbus, or either of 
them, crediting upon the'same the sum or sums paid on account 
thereof by the complainant, Gordon, and the défendant Smith, or 
either of them, together with such déductions for reuts and profits 
as equity may require, and, after such accounting, that complainant, 
Gordon, be allowed to pay oflf the said liens, as so ascertained, and 
•redeem the lands described in the bill, within a reasonable day, to 
be named by the court, and, further, that the amount of said liens, 
when paid by the complainant, Gordon, shall be added to his OAvn 
lien for |5,0Ô0, with interest, and that the property described in 
the complainant's bill be sold to satisfy said complainant's lien, 
as so ascertained and determined; and it is so ordered. 
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(Circuit Court of Appeals, Pifth Circuit. Jime 5, 1S94.) 

No. 235. 

Bquitt — GooD Faith of Complainant— Estoppbl by Silence. 

D., owning land on wliicti M. held a vendor's lien and also a duly-re- 
corded deed of trust, applied to B. for a loan on a deed of trust of the 
land, representing tliat there was no lien thereon except the vendor's lien; 
and B. consented to make the loan, without obtaining the usual absti'act 
of title. relying on a partial abstract previously received in relation to a 
loan to another. M., being informed by both parties of an intent to pay 
olï the vendor's lien, claimed paynient also of an unsecured debt, and ob- 
tained from D. an order on B. for the amount of both, which B. paid; 
and thereupon M. executed to D. a release of his vendor's lien, but made 
no mention to B. of the deed of tnist in his favor. Held, that a bill flled 
hy B. for relief against M.'s deed of trust, making reckless charges of 
fraud and conspiracy against M. and others against whom be had no 
equity, impugning their Personal and professional integrity, followed by 
reckless évidence in support thereof, which the slightest Investigation 
would hâve shown him to be wholly unfounded, was properly dismissed, 
without regard even to the question whether M. was estopped by bis si- 
lence, as B., making such a présentation of the facts, was not entitted to 
a favorable considération of such partial equity, even if it were otherwise 
well founded. 
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Appeal from tlie Circuit Court of thé United States for the Eastern 
District of Texas. 

This was a suit by J. Gordon Brown against Cornélius Davis and 
others to restrain enforcement of a deed of trust and for cancellation 
thereof. The circuit court dismissed the bUl. Complainant ap- 
pealed, , 

This suit was commenced în the circuit court of the United States in and 
for the eastern district of Texas, April 6, 1891, by the flling of a bill by the 
appellant, J. Gordon Brown, which bill alleged that J. Gordon Brown is a citi- 
zen of the kingdom of Great Britain, and that Cornélius Bavis, Adélaïde Davis, 
Harrls Masterson, and Archle R. Masterson, are citizens of the county of 
Brazoria, In the state of Texas. That Cornélius Davis applied to J. Gordon 
Brovyn, in 1890. for a loan of money, affering to secure the payment thereof 
by a deed of trust upon a parcel of land la Brazoria county, Tex., partlcularly 
described by metes and bounds, and representing to the complainant, under 
oath, in writlng, that said land was oléar of ail incumbrances except a veil- 
dor's lien In favor of Harrls Masterson for $700. That in making said appli- 
cation for said loan, Harrls Masterson aided and assisted the said Corneliiis 
Davis, and negotiated with the complainant therefor; he, as well as the said 
Cornélius Davis, representing to the complainant that the said land was clear 
of incumbrances except the said sum àf $700, due liim as aforesaid; he and 
the said Cornélius Davis agreeing with the complainant that, should such loan 
be granted, he, the said Harrls Masterson, should be paid the said sum of $700 
as a cancellation of the said lien, and that thereupon the said Harris Master- 
son would release and relinqulsh the said lien which he and the said Cornélius- 
Davis represented and led the complainant to believe was the only Incum- 
brance upon the sald property. That the défendant Archle R. Masterson, an 
attorney at law, at the instance of said Cornélius Davis and Harris Masterson, 
■was employed by the complainant to prépare for Mm a full and complète ab- 
stract of ail transfers In said Brazoria county appertaining to said land, and 
In compliance with said employment the said Ai-chie R. Masterson, on the 
27th day of January, 1800, did prépare and dexiver to the complainant what 
he represented as belng a full and complète abstract of said property, showing, 
on the 27th day of January, 1890, by his certificate, that there were no liens 
affecting the said lands, except the one stated in said abstract That the de- 
fendant well knew that the complainant relied upon the aforesaid représenta- 
tions of Cornélius Davis, Harris Masterson, and Archle R. Masterson with 
référence to the liens upon the said property, and that, relying thereon, the 
complainant made said loan to sald Cornélius Davis, and paid the said sum of 
money, on or about April 7, 1890, whereupon the said Cornélius Davis and his 
wife, Adélaïde Davis, made and executed their certain promissory notes for 
said sum of money due, with 10 per cent, attorney's fées, aggregating the sum 

of $2,200, and bearing Interest at the rate of per centum per annum 

from date, which deed of trust was filed for record on the 19th day of April, 
1890, and duly recorded In Book 3, pages 29, 30, 31, and 32 of the Mortgage 
Records of Brazoria County, Tex.; and that the complainant is still the 
owner apd holder of said notes. That ail of the aforesaid représentations of 
défendante were faithfully and implicitly relied upon by the complainant 
as belng true, and, believlng this, he loaned said sum of money as aforesaid; 
otherwise he would not hâve donc so, and this défendants knew. That ail of 
said représentations made by the défendants were wholly false and untrue, 
and that at the time of making said représentations défendants knew that 
they were false; but, nevertheless, knowing that complainant relied upon them 
as true, said défendants made said false représentations with the délibéra te 
intention of cheatlng, swindling, and defrauding the complainant That the 
complainant now finds that at the time said application for the loan of money 
by sald Cornélius Davis and wife the said Harris Masterson had in his pos- 
session, duly signed, executed, and delivered, a deed of trust by and from the 
said Cornélius Davis upon the identical land which was offered to and ac- 
cepted by the complainant as his secm:ity for the said loan of money by the 
said Ooi-nellus Davis and wife, which deed of trust was made, executed, and 
delivered on the lOth day of September, 1889, to secure the sum of $3,321.75, 
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with 12 per œnt. interest That, so conspirlng and comblnlng with the other 
défendants to cheat, swindle, and defraud the complalnant, the sald Harris 
Masterson retained sald instrument in hls possession In total ignorance of 
complalnant, (ailing to file the same for record imtil the 21st day of Janu- 
ary, 1891, a period of six days before the said Archie K. Masterson certifled 
that ther.e were no liens upon said property, except as hereinbefore stated. 
That at the time of soliciting and negotiating for sald sum of money from 
the complalnant the défendants well knew that the said deed of trust for 
$3,321.75 In the possession of said Harris Masterson was an incumbrance 
upon said property, besides the lien of $700 before stated, but nevertheless 
concealed such fact from the complalnant, and deslgnedly failed to place sald 
lien on record until just In time to acquire precedence over the lien of com- 
plalnant That said Harris Masterson was and is the beneflciary in said 
deed of trust of $3,321.75, and the sald Archie R. Masterson, who prepared 
and delirered to the complalnant the aforesaid false and fraudulent certifi- 
cate, Is a brother of said Harris Masterson, and Is the trustée in said deed of 
trust securing said sum of $3,321.75. That while so employed by complalnant 
as his attorney, and at the time he made said false and fraudulent abstract 
and certificate, the said Archie R. Masterson well knew that said deed of 
trust in which he was trustée, secruing his brother in the sum of $8,321.75, 
was In the possession of Harris Masterson, and knew that the same was to 
be and was placed upon the record anterlor to the complalnant's deed of 
trust, and was so of record, and constituted a lien upon the said property, 
at the time he made said false and fraudulent abstract and certificate; and 
that In maklng the same he coUuded, conspired, and combined with the other 
défendants hereln for the purpose of aiding them in their schemes to cheat, 
swindle, and defraud the complalnant. That said deed of trust of CJornelius 
Davis to Harris Masterson, given to secure the sum of $3,321.75 aforesaid, 
as a matter of fact Is a prétest and prêteuse on the part of the défendants 
to afflx and establish a prier lien upon said property, and to hâve said prop- 
erty sold thereunder, and thereby to cheat and defraud the complalnant eut 
of his said sum of money loaned to sald Cornélius Davis and wife, and in- 
tending to force the sale of said land under the said deed of trust, and buy 
the same in themselves, and thereby deprlve the complalnant of his money 
loaned upon sald land, or force the complalnant to buy the same at an ex- 
orbitant sum, sufflclent to cover both debts, while the fact Is that said Cor- 
nélius Davis, at the time of executing the said déed of trust, was not in- 
debted to said Harris Masterson, except in the sum of $700, which was to be 
paid by the complalnant, and for which said Harris Masterson exeeuted a 
release. And that the said Archie R. Masterson, défendant, as trustée in 
the said deed of trust securing the sum of $3,321.75, due on the 13th of 
March, 1891, posted his certain notices upon the courthouse door of Brazoria 
county, and on other places in the county, as provided by law, whereby he 
announces and glves notice that he will proceed to sell said property under 
sald deed of trust on the first Tuesday in April, 1891, at the courthouse door 
of Brazoria county, and that, unless restrained by the court, he will so pro- 
ceed to sell said property. The bill prayed for an Injunctlon; that the de- 
fendants should answer; and that the complalnant, on hearing, should hâve 
judgment perpetuating the Injunctlon and canceling the deed of trust ex- 
eeuted by Cornélius Davis to Archie R. Masterson, as trustée, to secure the 
said Harris Masterson the sum of $3,321.75; and for gênerai and spécial re- 
lief. Thls bill was nnqualifiedly swom to by the complalnant, J. Gordon 
Brown, as belng true. Upon the présentation of the bill in chambers, the 
district judge granted an Injunctlon restralning Archie R. Masterson, trustée, 
from malilng the sale of the property. 

Archie B. Masterson flled a swom answer to the blU, wherein he generally 
and categorically denied ail the allégations charging his connection with the 
transactions as set forth in the bill. Harris Masterson flled a swom answer, 
admlttlng his relatlonship with Archie R. Masterson; the existence of the deed 
of trust In hls favor as charged by the complaînant; that the complalnant 
made the loan of $2,000 to Cornélius Davis, and that he received $1,285 of the 
money borrowed from complalnant in satisfaction of a vendor's lien, which 
was released by him; but he generally and specially denied ail the aile- 
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gâtions lUitheWUxdiargingliim or his brçther wlth fraudulent doings. There- 
after,;on May'Tth* the complainant, J. Crordon Brown, by leave olthe court, 
ttled an aniemlment to his biil of complatat, and thereln, in afiflition to tlie 
altegationsiû Ixis original bill, lie further ;alleged, that, besides tbe représenta- 
tions made by Cornélius Dayis in his application for a loan, he made to one 
B. L. Dennls, tte agent of the complainant, the same représentations, upon 
wliicli représentations complainant also relied; and tliat for seyeràl mouths 
prior to the application of Cornélius Davis for said loan of mbney the défend- 
ant Han-is iiastersQU had beeo actlng as correspondent of the complainant 
and of bis ûrm of Brown Bros, in carrjing through for his clients loans 
secured by real estate lu Brazoria and adjoinlng counties; and complainant 
relied upon said Harris Masterson's good faith, and frequently' consulted and 
advlsed with hlm upon said applications for loaps. That the said Harris Mas- 
terson, in his correspondence, assured the complainant and his firm that they 
might rely upon his good faith. That the said défendant Harris Mastersou, 
at and during the time he was so actinc. ■«vell knew, and was so informed, 
coat the complainant would not loan money on pnor incumoerea properiy, 
but in ail cases he required ,a first mortgage lien or deed of trust to secure 
him in the loan of money; and that, in ca§e the application was made for a 
loan of money on incumbered property, complainant required tlaat said incum- 
brance be paid off, liquidated, and discharged, otherwise he would not make 
the loan thereon, It being the establishedrule of the complainant and his said 
firm, and wbich the said Harris Mastersoniwell knew, that hg mnsthaye in 
every case a prior lien upon property accppted as security, and that the com- 
plainant would not loan money eecured by property upon whioh there existed 
any prier lien or pref erred; Hea. That the said Harris Masterson knew the 
value of the property offered and given by Cornélius Davis to complainant. 
and well knew that the complainant would not loan exceeding 40 iper cent, of 
the value of property recelved as security, and that in the «stlmated value of the 
property as security It must lipt ail cases b© clear of prior mortgages. That during 
the pendeuçy of the said aippUpation = of Cornélius Davis to the complainant 
for a loan of $2,000, B. L. Dennls, -of Houston, Tex., was appointed représenta- 
tive of complainant and his firm to neKotlate loans for his clients in the 
country contlguous to the clty of Houston,, Ineluding Brazoria county. That dur- 
Ing the pendency of said application for a loan by Cornélius. D^vis the said 
Harris Masterson recelved from the complainant a letter requesting him in 
future to sAndjhls applications for loans to said E. L. DenniSj and that nego- 
tlatlons and ciorrespondence relating thereto should be made through the said 
E. L. Dennls, and that for a long period thereafter, Including ail the time lu 
which the said Cornélius Davis' application for a loan was pending, the said 
Harris Masterson contlnued to asslst thei said E. L. Dennls In negotiatlng 
loans for the Complainant, actlng In conjunctlon with B. L. Dennis. That, 
pending the negotiatlon of the loan of $2,000 to Cornélius Davis, which was 
negotiated princlpally through B. D. Dennis, said Harris Masterson well 
knew the terms and conditions upon which sa,id loan was being made, and 
well knew the value of the property offered for security, and well knew the 
amount of money tJiat the said complalnEnt was loaning to the said Cornélius 
Davis on said security. Thait In NovembOT, 1889, said Harris Masterson nego- 
tiated with and for the complainant a loan of $5,000 to said Cornélius Davis, 
secured by land In Matagorda county, thfe greater part or ail of which money 
was recelved by said Masterson blmgelf In considération of a release of a lien 
which he held on said land. And otherwise repeatlng the charges made in the 
original blll with regard toi the want of knowledge on the part of the complain- 
ant, the abundance of knowledge on the part of Harris Masterson, and further 
alleging that the said Harris Masterson stood Idle by, and Induced and per- 
mltted the complainant to expend and loan the sum of $2,000 to Cornélius 
Davis under f aise and fraudulent représentations, and recelved and kept most 
of the proceeda of said loan, the complaiiiant, J. Glordon Brown, agaln swore 
to the truth o( the facts as set forth in the amended blll. 

Harris Masterson answered thls amended blll, and denled thereln that he ever 
coiresponded with or wrote to the complainant, J. Gordon Brown, upon any sub- 
ject whatever, but admltted "that he had written to Brown Bros., loan agents, 
relative to mftklng loans for différent parUesi and he denled that there was ever 
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at any Orne confldentlal relations between himself and Brown Bros, further 
than that which existed generally between business men who are strangers to 
each other, wrlting to each other on business matters. He denled that lie knew 
any rule oî tlie complainant, in bis individual business in loaning money, 
relative to talilng property as securlty upon whicii existed a prier lieu. He de- 
nied that he was aware, except by the allégations made by the complainant, 
when the negotiations between Cornélius Davis and J. Gordon Brown com- 
menced; that he ever represented J. Gordon Brown personally in anything 
at any time, and ever represented Brown Bros, in anything at any time further 
than to make inquiries if they desired loans and to give names of parties 
wishing to borrow money; and he further denied that he had ever consulted 
with J. Gordon Brown or Brown Bros., or coiTesponded with them, relative to 
or concerning any applications made direct to Brown Bros, or through other 
parties than himself. He admitted that he knew the value of the property 
in question when the complainant made his loan upon it, but alleged that he 
was in absdlute ignorance of any and ail negotiations between the complain- 
ant and Cornélius Davis until the loan was closed. He again denied that the 
complainant, J. Gordon Brown, or the firm of Brown Bros., ever consulted or 
conferred with him about the $2,000 loaned to Cornélius Davis on the prop- 
erty In questioti, or its value, or the title of said property on which said loan 
was made, further than to ask a reléase of the vendor's lien of $700 and in- 
terest, which was gi'ven. He admitted that In the early part of 1890 he wrote 
to Brown Bros; relative to business matters, and was referred by them to 
B. L. Dennis as the sole agent for that part of the country; but he denied 
that he assisted E. L. Dennis in maklng any loan to any one, except that ho 
had assisted one Terry in obtaining a loan from Brown Bros., which loan, 
be said, had no connection whatever with the Davis loan. He reiterated his 
préviens déniais with regard to Knowledge of the terms and conditions upon 
which the Davis loan was being made, and with regard to the knowledge of 
the rnles and intentions of the complainant in the matter of loaning money. 
He admitted that he made a loan for Cornélius Davis with Brown Bros., in 
1889, for $5,000, on Matagorda county property, and that a part of the money 
was received by hlm in payment of a lien held by him on that property; but 
he said that he represented Davis In making the loan, and that in relation 
thereto, in his opinion, said Brown Bros, are entirely safe and secure. He 
denied that he executed any release of the 535 acres of land in question for 
any other purpose than that expressed in said release itself, or with any other 
View than that declared in said release, and he alleged that he made no rep- 
résentations whatever to E. L. Dennis, or any one else, that he would do more 
than release the vendor's lien on payment of $700 and interest. He denied 
that he ever had more than one interview with E. L. Dennis touchlng this 
matter, and said ail that transplred then was that he presented to said Dennis 
the draft of Cornélius Davis on Brown Bros., and the release of the vendor's 
lien attached thereto, and that at said interview nothing was said by either 
party about the title of this land, its value, incumbrance thereon, or anything 
else concerning it further than aforesaid. He further alleged that he had 
nothing whatever to do with the loan of Davis, made suggestions or inquiries, 
deeming It none of his business. He denied that he ever made any loan In 
Davis name to raise money for himself and to secure it by the land of Davis, 
and alleged that ail of the loans that he ever had any connection with for 
said Davis were made to procure money for Davis to pay his honest and 
just debts. to. whomsoever he owed them. He denied that B. L. Dennis, as 
agent of Brown Bros., relied upon hlm In faith and confidence, or had any 
reason so to do, relative to the loan of Davis. He closes his answer with a 
realllrmation that the deed of trust in favor of Archie It. Masterson from 
Cornélius Davis, Harris Masterson, cestul que trust, was given to secure an 
honest, just, and valld debt, made in good faith, long prior to any lien or clalm 
of complainant, and the debt for which It was given is still due and unpaid. 

This answer was filed on the 12th of May, 1891, and thereafter, on No- 
»ember 2, 1891, the défendant Harris Masterson filed a gênerai and spé- 
cial demurrer to the complainant's original and amended bill of complaint. 
This demurrer, complainant moved to take from the files, as comlng after 
answer filed, and too late. Ou December 7, 1891, the complainant moved 
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the court for leave to file a supplemental blU to set forth sundry façts that 
had happened slnce thë institution of tlie suit; and afterwards, on tlie same 
day, moved tlie court to dirçct a repleader in the cause by ail parties. This 
last motion was granted on the consent of counsel for certain of the par- 
ties. On December 15, 1891, the complainant flled an amended bill of com- 
plaint. This bill of complaint reita-ated the matters set forth in the origi- 
nal and amended bill of complaint, but with more particularity. On the 
same day complainant filed a supplemental bill of complaint, alleging, in 
substance, that one T. L. Smith had flled a suit in the district court of 
Brazorla county, state of Texas, claiming to hâve purchased from Hajris 
Masterson the claim agawst Davis secured by the deed of trust, and asking 
a decree for the f oreclosure thereof ; that the complainant had been made 
a party défendant to said suit; and that the prayer for rdief was that 
the said deed of trust in favor of Masterson be decreed prlor and superior 
in rank to the deed of trust made by Cornélius Davis to the complainant 
The supplemental bill further allégea that the transfer from Harris Mas- 
terson to Smith was made pending the suit, and that Smith had actual 
notice; that Harris Masterson was the attorney for Smith; and that the 
proceedings In the district court of Brazorla county were for the purpose 
of directly evading the injunction issued In the cause. After other and 
formai allégations, the supplemental bill prayed for an Injunction against 
the further prosecution of the suit in the district court of Brazorla county. 
On the same day, the court being In session, an order was entered grantlng 
the injunction, and citlng Harris Masterson to show cause why he should 
not be held in contempt of court. On March 7, 1892, Harris Masterson and 
Archle R. Masterson flled their separate answers to the amended bill of com- 
plaint, alleging, in substance, the same facts as contalned in their former 
answers, and again denying generally and speciflcally ail allégations tend- 
ing to charge tbem or either of them with fraudulent conduct. In August, 
1893, the complainant flled an additlonal, supplemental bill of complaint, 
in substance, that during the pendency of the cause and the existence of 
the injunctions therein. the said T. L. Smith, acting by and through Harris 
Masterson, had procured a judgment In the district court of Brazorla county; 
that an order of sale had been issued under and by vtrtue of said judg- 
ment, and that the sherifC of Brazoria county was proceeding under said 
order of sale to sell said lands. The complainant prayed for an injunc- 
tion against ail parties, includlng the sheriff of Brazoria county and the 
clerk of said court, from proceeding to exécute said judgment. On this 
supplemental bill an injunction was granted by the district judge in cham- 
bers, as prayed for. Exculpatory answers were flled by the défendants to 
the supplemental bills, and gênerai and spécial repUcations were flled to 
ail the several answers; but no decree pro confesse appears to hâve been 
taken against Gornellus Davis or Adélaïde Davis. Trt this condition of the 
pleadiugs the cause was submitted on the 24th of October, 1893. There- 
after, on the 18th of November, 1893, the court flled Its opinion, and on the 
same day entered a decree in favor of the défendants Harris Masterson, 
Archle K. Masterson, and T. L. Smith, dissolving and vacating ail injunc- 
tions and restraining orders Issued in the case, and dismissing the com- 
plainant's bill and amended bill with costs. From this decree complainant, 
J. Gordon Brown, prosecutes this appeal, assignlng errors as foUows: "(1) 
The court erred in rendering judgment for the respondents and in dissolving 
the injunctions prevlously granted in this cause, because the records of the 
case show conclusively that prevlous to the tlme of granting and paying 
the loan to Cornélius Davis by the complainant, Harris Masterson was occu- 
pylng a fiduclary relation towards the complainant, and was occupying 
said relation at the time of granting and paying of said loan, aad continued 
to occupy It for some tlme thereafter, and that, as such, It was hls duty 
to impart to the complainant any and ail facts within his knowledge con- 
cerning incumbrances upon said land offered for security; the testimony 
showing that in Davis' appllc8i.tl6n for said loan he made an affldavit, and 
flled with complainant, stating that said land was unlncumbered; the tes- 
timony also showing that Masterson knew that the complainant was loaning 
said money upon the bellëf that said land was unlncumbered, and also 



BEOWN V. DAVB. 525 

knowlng that the complainant relied implicitly upon hlm, the sais Master- 
son, to impart ail such information as he had, which would be ot Interest 
to the complainant. That the said Harris Masterson was estopped to assert 
a lien in his own favor as against the complainant's lien, and the iujunc- 
tion against his enforcement of sald lien shoidd hâve been made perpétuai. 
(2) ïhe court erred in its conclusion that the respondent Harris Masterson 
was uot estopped by reason of the fact that it was not shown that he was 
actually employed as attomey in this particular transaction, because, in the 
absence of employment, and in the absence even of a flduciary relation 
towards the complainant under the facts of thls case, he was In equlty 
completely estopped from asserting his lien.'" 

J. M. Coleman, for appellant 

B. T. Masterson and H. Masterson, for appellees. 

Before PAKDEE and McCOEMICK, Circuit Judges, and LOCKE, 
District Judge. 

PAKDEE, Circuit Judge (after stating the facts). The com- 
plainant's original bill, and the answer thereto of Harris Master- 
son, ought to hâve been referred to a master, to be purged of 
scandai and impertinence, at the cost of the respective parties. 
In the record we find no note of évidence by either party, but we 
do flnd, in no particular order, ex parte affidavîts, documents, dép- 
ositions, and évidence taken orally before the examiner; and we 
also flnd the foUowing certiûcate: 

"In the United States Circuit Court for the Eastern District of Texas, at 

Galveston, Texas. 

"Oh. No. 242. J. Gordon Brown v. Cornélius Davis et aL 

"This is to certify that, as trial judge sitting In the above numbered and 
styled cause at Galveston, Texas, in Kovember, 1893, there was much oral 
testimony heard and considered by the court on the trial of said above num- 
bered and styled cause that was not taken down by any one in wrlting, 
neither the attorneys for complainant nor respondents requestîng that It 
be done; and that said oral évidence is not in the record of this cause, upon 
which, in part, the décision of the court was based. 

"Aleck Boarman, 

"Judge Sitting on the Trial of the Above Numbered and Styled Cause." 

It was the duty of each party to prépare and file in the record 
a note of the évidence upon which he relied, and it was his fur- 
ther duty to see that that évidence was flled with the clerk in 
such shape that it could be embodied in the transcript of appeal. 
The évidence found in the record wholly fails to sustain the sweep- 
ing charges of conspiracy and fraud containéd in the original 
and amended bills. As to Archie R. Masterson, it not only fails 
to establish the charges of conspiracy and fraud made against him, 
but it is 80 strong in his favor as to affirmatively relieve him of 
ail suspicion of any conduct in any wise affecting his personal 
or professional integrity. There is not a particle of trustworthy 
évidence in the record showing or tending to show that Archie 
R. Masterson was employed by the complainant, J. Gordon Brown, 
at the instance of any person whatever, to prépare for him 
a fuU and complète abstract of aU transfers in Brazoria county 
appertaining to the lands described in the bill, or that he was 
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emploved by any; person wàatever to make any such. abstract, or 
thàt, m compliance with suchi employaient, or without such em- 
ployment, he did' prépaie and deliver to complainant what be 
repre^nted as being a fullanâ complète ^bstract of said property, 
or erer prepared or delivered to the complainant any abstract 
whatever. Nor is tbere any évidence in the record showing or 
tending tô show that Archie B. Masterson knew anything about, 
or had anything to do with, any loan that the complainant made 
to Cornélius Davis, prior to the making thereof. The évidence 
aiHrmatively shows that Archie R. Masterson was not called upon 
by complainant to naake any abstract at ail in relation to any 
lands; that he madé no abstract of the Davis lands; that he knew 
nothing of the loan by the complainant to Cornélius Davis; and 
that he was not even aware, at the time said loan was made,^ 
that he himself was named as trustée in the trust deed given by 
Cornélius Dayis in favor of jHarris Masterson in September, 1889. 
The cpmplainant's charges so recklessly made against Archie R. 
Masterson hâve for a fqçi^dation only the fact that, prior to Cor- 
nélius Davis', application foir a, loan, Archie R. Masterson made an 
abstract, at the request of one Faickney, of the tjtle to other 
lands, and on an application ,pf .Faickney to another mortgage com- 
pàny for a loan. Upon thi^ fact of an abstract made at the re- 
quest of another company of the title of other lands for another 
borrower of money is bullt the whole case of the complainant 
against Archie B. Masterson, by whlch he seeks to throw the 
conséquences of his own éàrelessness and inattention to busi- 
ness détails Tïpoû an ihtlocent party. As to Harris Masterson, 
the complainant'scase is but little bètter founded. The évidence 
whoUy failsto Support the charges of fraud and conspiracy made 
against him. ït is not true that Harris Masterson aided and as- 
sisted Cornélius Davis in his negotiations with the complainant,. 
J. Crordon Brown, for the loan of money upon lands described in 
the bill, or that he represéntèd to complainant that said land was 
clear of incumbrances except the sum of $700, or that he made 
any agreement with the complainant as to the payment of $700 
in ca^e said loaa should be granted, or that he represented to and 
led the complainant to believe that the said |700 was the only in- 
cumbrance, ppon said property. It is not a fact that Harris Mas- 
terson induqeid the complainant to employ Archie R. Masterson 
for any purpose whatever. It is not a fact that the complainant 
relied ppon any représentations of Harris Masterson. Nor is it 
a fact, under the évidence jn the case, that Harris Masterson knew 
anything about the application of Cornélius Davis for a loan, or 
had anything ^hatevfjT tp do with f orwarding the same. The 
évidence dpes not show, that Harris Masterson combined and con- 
spired \vift any person whatever to: cheat, swindle, or defraud 
complainant in ^relation tp the Cornélius. Davis loan, or any other 
loan ; and th^ eyfdçncft Slistaiiis as genuine the deed pf trust made 
and executed by Cornélius Davis to Archie R. Masterson, trustée, 
on the lOth day of September,, 1889, tosecure, in favor of Harris 
Masterson, r the sijin off 3,321.75, with 12 per cent, interest; and 
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ît shows that said deed of trust was placed of record nearly one 
month prior to the application of Cornélius Davis to Brown Bros, 
for a loan upon the lands in question. The évidence in the case 
fails to show that, in regard to Brown Bros., or the complainant, 
the said Harris Masterson, at the time Cornélius Davis applied for 
a loan, occupied any relation of trust or confldence to the said 
Brown Bros, or to the complainant. We say "at the time Corné- 
lius Davis applied for a loan," because that is sufficient for this 
case, as on that very day any confldential relations that may 
hâve previously existed in relation to loans from Brown Bros, 
applied for through Harris Masterson were severed. The impres- 
sion, however, left on our minds by the évidence is that at no time 
did fiduciary relations exist between Brown Bros, and Harris 
Masterson, no matter how much confldence Brown Bros, or J. 
Gordon Brown may hâve had that Harris Masterson was a reli- 
able man to deal with. The évidence rather tends to show that 
Brown Bros., in their transactions with Harris Masterson, treated 
and trusted him as the agent of the borrower, and not as their 
own, and in ail respects dealt with him at arm's length. We hâve 
observed in other cases that this has been the practlce with kin- 
dred concerns engaged in loaning money, where the rule invaria- 
bly is to put ail the expenses upon the borrower; and we flnd 
nothing in this record to show that Brown Bros., or the complain- 
ant, J. Gordon Brown, foUowed any other practice. Brown Bros., 
and their rules and dealings, necessarily come to the front in this 
case. It was with Brown Bros, that Harris Masterson had deal- 
ings from 1888 to 1890 on behalf of varions borrowers whom he 
represented. It was to Brown Bros, that the letters of Harris 
Masterson, which appear in the record, were written. It was to 
Brown Bros, that Cornélius Davis made his application for a loan. 
It was Brown Bros, who made the loan to Cornélius Davis, and 
who paid off the vendor's lien which Harris Masterson held. 
And the évidence in this case leaves a very strong impression 
with us that Brown Bros, are the real complainants in this suit, 
and any other impression seems incompatible with the assumption 
that J. Gordon Brown and E. L. Brown testtfled fuUy and truly 
in giving évidence in the case. 

Thèse conclusions necessarily dispose of ail the alleged equities 
asserted by the complainant, except such as may arise from the 
foUowing facts, developed by the évidence: Cornélius Davis owned 
a tract of land in Brazoria county, on which Harris Masterson 
held a vendor's lien for the sum of |700, of several years' standing, 
and also a deed of trust to secure the payment of a debt amounting 
to $3,321.75, which deed of trust was duly recorded in the records 
of Brazoria county on the 21st of January, 1890. On the 19th day 
of Eebruary, 1890, Cornélius Davis made application to Brown Bros., 
money lenders, for a loan of |2,000, to be secured by deed of trust 
on said lands; and in such application represented that there was 
no lien upon the said land except the vendor's lien in favor of 
Harris Masterson for $700. Brown Bros, decided to make the loan 
requested by Cornélius Davis, but in so doing did not provide them- 
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selves 'wità'an abstract of the title of Cornélius Davis, as is usual 
M âtich eaâlSî but relied upon a partial abstract received by them 
priop tio tJle application of Cornélius Davis in relation to another 
loan to anotheîr partj. Harris Masterson was informed by the 
agent of Brown Bros, of an intent to pay ofl the vendor's lien of 
|700, and also recelved the same information from Cornélius Davis. 
Harris Masterson claimed from Davis the payment of an unsecured 
debt of $585 for amounts advanced for the payment of taxes, as 
well as the payment of his vendor's lien, and obtained from Cor- 
nélius Davis an order upon Brovsrn Bros, for tlie sum of |1,285, the 
amount of the vendor's lien and the unsecured debt, which Brown 
Bros, paid; and thereupon Harris Masterson executed to Davis a 
release of his vendor's lien upon the land, but made no mention 
to Brown Bros., or to their agent, of the deed of trust in his favor 
on record in Brazoria cbunty. The contention of the compiainant 
is that when Harris Masterson, knowing the purpose of the com- 
piainant to secure a prior lien upon the property, received the 
amount of his vendor's lien, it was his duty to make known that 
he also held a trust deed of record bearing upon the said land 
which would be prior in rank to the complainant's mortgage; and 
that by his silence with regard to the existence of the trust deed 
under the circumstances mentioned he is estopped in equity from 
asserting that trust deed as against the trust deed in favor of the 
compiainant. This view of the case is strongly supported by the 
authorities, although there are some qualifications. On the other 
hand, it is contended that Harris Masterson had good reason to 
believe that Brown Bros., who he supposed were making the loan, 
were fuUy advised of the existence of the trust deed, as shown by 
the records, because he had every reason to suppose that, as pru- 
dent business men, and according to the gênerai practices of careful 
money lenders in dealing with land, they had provided themselves, 
in the matter of the loan to Davis, with the abstract and eertiûcate 
usual in such cases, which abstract and certiflcate would hâve 
fuUy shown the true state of facts; and that Masterson, not being 
in any way connected with' the loan, and only applied to with. 
référence to the payment of his vendor's lien, was not called upon 
to fumish information which he had the right to suppose was al- 
ready in their possession. There are some adjudged cases support- 
ing this view of the case. As the whole case was presented in 
the court below, and even in this court, we do not feel called upon 
to enter into the merits of this contention. If this were a case in 
which the compiainant had corne into court with a fair présenta- 
tion of the facts, evincing a disposition to assert his equities without 
injury to others, and had presented the matter of estoppel upon 
the ,real facts of the case as above stated, we are inclined to the 
opinion that he would not hâve been turned out of coiu't without 
considération of his right to assert the estoppel in question. Such 
a case, however, is not the one in hand, but rather a case where 
the compiainant, by his reckless charges of fraud, and conspiracy 
to cheat, swindle, and defraud, against Harris Masterson and other 
parties against whom he had no equity whatever, impugning their 
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Personal and professîonal integrity, and following the same up with 
reckless évidence in support thereof, which the slightest investiga- 
tion would hâve shown him to be wholly unfounded, présents himself 
as one more inclined to ask equity than to do equity, and one not 
in court with such clean hands as entitle him to demand of the 
court to consider favorably to him the partial equity suggested, 
even if it were otherwise well founded. Certainly, as the case was 
there presented, the decree of the circuit court dismissing the com- 
plainant out of court was properly given; and, even as the case is 
presented hère, we see no sufflcient reason to distuxb the same. 
Affirmed. 



BROWN et al. v. KING et al. (two cases). 

(Circuit Court of Appeals, Fifth Circuit May 29, 1894.) 

Nos. 224, 225. 

Equity Pkactice— Mastbr's Fbbs. 

The permanent master appointed in two sults to foreclose mortgages 
on a rallway was a young man, not a lawyer, and without expérience in 
rattway accounts. The sults were not contested, and no matter of im- 
portance was litigated before him. His office expenses had been pald, 
and he had recelved $6,000 on account of his compensation. The principal 
part of his worl£ was done by the recelver's audltor, to whom was al- 
lowed therefor more than $3,000. The master and the clerk of the court 
were appointed commlssioners to sell the property, which was purchased 
at the upset price, $500,000, and each recelved $6,500 as commissions. 
His services extended very little over two years, durlng which he was 
absent flve months or more; and he was also master in another railway 
foreclosure suit. Held, that his application for fvirther compensation 
should be denied. 

Appeal f rom the Circuit Court of the United States for the North- 
ern District of Florida. 

This was a pétition by John King, permanent master in two suits 
for foreclosure of mortgages against the Florida Southern Bailway 
Company, for allowance of further compensation to him as such 
master. The circuit court made a decree allowing such further 
compensation. Brown and others, members of the committee who 
had purchased the property, appealed. 

T. M. Day, Jr., for appellants. 
E. P. Axtell, for appellee. 

Before PAEDEE and McCOEMICK, Circuit Judges, and LOCKE, 
District Judge. 

McCOEMICK, Circuit Judge. On March 18, 1890, the New Eng- 
land Trust Company and the American Loan & Trust Company 
exhibited their respective separate bills against the Florida South- 
ern Eailway Company in the circuit court for the northem district 
of Florida, seeking to foreclose mortgages held by them on the 
property of the railway company. A receiver was appointed to 
hold and operate the property, and the usual proceedings were had 
in the progress of the suits. On May 7, 1890, John King, the ap- 
V. 62F.no. 7— 34 
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pèllee;, i wos «.ppointéd ]{)ei!maneiit master in éacll of the suits, "to 
<âo andipërform ail those things proper to be done by a master, to 
itake évidence, and report on such. questions and mattérs as sbould 
be referii-ed to hlm." The suits were not contested. Decrees pro 
«onfessG were taken. The permanent master seems to hâve in some 
way passed on the reports and vonchers of the receiver as the same 
were prepared by the receiver's auditor, J. E. Starke, and presented 
to the court; and this auditor, bèsides his pay as auditor of the 
receiverj was allowed $125 a month for 26 months as an expert ac- 
«ountant to assist the permanent master in passing on the receiver's 
accounts and vouchers. The permanent master's office expenses, in- 
cluding the services of a stenographer, seemed to bave been paid 
by the receiver, on the proper decree of the court. No matters of 
great pith and moment appear to hâve been litigated before the 
pennanep|; master. He was not a practicing or licensed lawyer. 
He was 2i8 years old when appointed, Before his appointment his 
business was that of a civil enginëér. He had never served as 
master, or been in any way connected with courts, nor. bad any 
expérience with railway accounts before his appointment The 
final deçrëesof foreclosùre were entered December 9, 1891. The 
appelleeJohn King, and Phillip Walter, the clerk pf the court, were 
appointed : master commissioners to sellthe mortgaged property. 
It was sold on March 7, 1892, to the appellants, as a purchasing 
conimîttee, ÎOr the upset price, aûiounting to $500,000; April 9, 
1892, tbe,^^àles were couflrmed, and on the 30th Aptil the proper 
deeds were delivered, and the property taken possession of by the pur- 
chasers. ! Mnal reports of the receiver were filed September 1, 1892. 
Pendtng the prôceedings, the appellee John King received on ac- 
count of compensation as master the sum of $6,000, and received 
as his slmrp of commissions for making sale of the mortgaged prop- 
erty $6,500, making, as his compensation for service rendered in the 
suits, $12,^00. On April 23, 1893, he made application to the court 
praying ^r ap order fixing his fùrther compensation, which resulted 
in the pjaàsing, of the decree appealed from, allowing him in each 
suit the STijn of $1,250 in addition to the amounts previously pàid 
him. In,rSuits in equity the allowance of compensation to masters 
is so largely a matter of discrétion in the judge of the court of 
original jurisdiction that courts of error are reluctant to disturb 
such decrees as those appealed from in thèse cases. The discré- 
tion, however, is a légal discrétion, and it may be so improvidently 
exercised,ift8 to devolve on the court of appeals the duty of re- 
viewing it. Unpleasant as it must always be to reverse the decrees 
of the circuit courts in such matters, we bave been constrained 
to do sp in; ift; récent case,^ and feel compelled to the same course in 
this case., If the decrees appealed from are alfirmed, this young, 
in^xpeyienced njan wUl receive from this trust fund $15,000 for a 
period of, service çxtending very little over two years. During 26 
montbs pf.that tiçie the principal part of his work appears to hâve 
been done by ap assistant, who was an experienced man in such 
work, aad for whose services there was paid ont of this trust more 
tl^ap, $3,000. In the most responsible work the master did he was 
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âssisted by the clerk of the court as a corworker, who was paid out 
of the trust $6^500 for his assistance. It is shown that during 
this period of something over two years the appellee was absent 
from the state of Florida for five months or more, and that he was 
also master in another raUway foreclosure suit. It is stated in the 
brief of counsel for appellants, and not controverted by the counsel 
for the appellee, that "after the date of the deeding of the properties 
to the purchasers, but during a considérable portion of the time 
in which Mr. King claimed to be rendering services in the cause, 
he was also acting as master in the case of The American Con- 
struction Company v. The JacksonviUe, Tampa & Key West Kailway 
Company, and on May 1, 1893, he was appointed master in the case 
of The Pennsylvania Company for Insurance on Lives and Granting 
Annuities v. The JacksonviUe, Tampa & Key West Eailway Com- 
pany." We refrain from further comment. We conclude that the 
decrees appealed from must be reversed, and the appellee John 
King's application for additional compensation as such permanent 
master denied, and the application dismissed, at his cost in the 
circuit court and in this court; and it is so ordered. 



UNITED STATES v. SOUTHERN PAC. R. CO. et al. 

(Circuit Court, S. D. Califomia. June25, 1894.) 

No. 184. 

Public Lands— Pacific Railboad Gkants— Foefeitdiîb. 

Act July 27, 186G (14 Stat. 292), provlded for the organization of the A. 
& P. E. Co., and granted lands to it to aid in the cpnsti-uction of a rallroad 
between a point in Missouri and the Pacific océan. Section 18 authorized 
the S. P. R. Co., a Califomia corporation, to connect with this rallroad 
near the Califomia boundary, and, to aid in the construction of a railroad 
fi-om there to San Francisco, declared that it "shall hâve the same grants 
of land subject to ail the conditions herein provided." Act March 3, 1871 
(16 Stat. 573), provided for the organization of the T. P. R. Co., with a 
grant of certain lands, and author-ized (section 23) the S. P. R. Co. to con- 
struct a Connecting railroad from a point on the Colorado river to San 
Francisco, "with the same rights, grants, and privilèges," and subject to 
the same conditions, as were granted to It by Act July 27, 1866, § 18. 
Helâ, that the lands granted to the A. & P. R. Co. along the over- 
lapping routes did not pass conditionally to tbe S. P. R. Co. by the act of 
1871, though the A. & P. R. Co. had not complied with its grant at that 
tlme, but should be excepted from that grant; and the forfeiture by the 
A. & P. R. Co. (Act July ti, 1880) of such lands inm-ed to the benefit of 
the United States rather than to that of the S. P. R. Co. and its grantees. 
U. S. V. Southern Pac. R. Co., 13 Sup. Ct. 152, 163, 14C U. S. 570, 615, fol- 
lowed. 

BUl by the United States against the Southenl Pacific Eailroad 
Company and others to recover lands. Decree for complainant. 

Joseph H. Call, Sp. Asst. U. S. Atty., and the United States 
Attorney General, for the United States. 
Joseph D. Eedding, for défendants. 

ROSS, District Judge. This is a suit in equity brought by the 
United States, the chief object of which is the establishment of , 
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the alleged title of the gOTernment to about 700,000 acres of land 
situated in Los Angeles and Ventura counties, of thîs state, dèsig- 
nated, aecording to the public surveys of the United States, as odd- 
nnmbered sections, and lying within the primary or 20-mlle limit 
of the grant of July 27, 1866, made by congress to the Atlantic 
& Pacific Eailroad Company, and also within the primary limits 
of the subséquent grant of March 3, 1871, made by congress to 
the Southern Pacific Eailroad Company, and which lands are 
claimed by the last-named company, and those holding under it, 
by virtue of its grant. For nearly 100,000 acres of thèse lands 
the United States subsequently issued its patents to the Southern 
Pacifie EàUroad Company, a large part of which land, so patented, 
that company conveyed, for a valuable considération, to third per- 
sons, ail of which patents and some of which conveyances were 
executed prior to the institution of this suit The Southern Pa- 
cific Company also contracted in writing with varions other per- 
sons to couTey to them, sererally, other portions of said patented 
lands, and still other of said lands embraced within the limita of 
its grant. Thèse persons are also made parties défendant to the 
bill, the objects of which inelude the annuUing of the said patents, 
and the quieting of the complainant's alleged title to the whole 
of the lands embraced by the suit. The bill also makes parties 
défendant D. 0. Mills, Garrit L. Lansing, and Iloyd Tevis, as trus- 
tées of certain mortgages executed by the Southern Pacific Eailroad 
Company upon the lands covered by its grant, to secure the pay- 
ment of certain bonds issued by it. 

By the first section of the act of July 27, 1866 (14 Stat 292), con- 
gress incorporated the Atlantic & Pacific Eailroad Company, and 
authorized it to construct and operate a railroad from a point 
near the town of Springfleld, in the state of Missouri, westward 
through Albuquerque, "and thence along the 35th parallel of lati- 
tude, as near as may be found most suitable for a railway route, 
to the Colorado river, at such point as may be selected by such 
company for crossing; thence, by the most practicable and eligible 
route, to the Pacific" océan. To aid in the construction of the road, 
there was granted to the Atlantic & Pacific Company, by the third 
section of the act, every altemate section of public land not min- 
erai, designated by odd numbers, to the amount of 10 sections on 
each side of the road whenever it passes through a state, "and 
whenever, on the Une tliereof, the United States hâve fuU title, not 
reserved, sold, granted, or otherwise appropriated, and free from 
pre-emption or other claims or rights at the time the Une of said 
road is designated by a plat thereof filed in the office of the com- 
missioner of the gênerai land office, and whenever," etc. The 
eighteenth section of the act provided as foUows: 

"That tHe Southern Pacifie Eailroad, a company incorporated under the 
laws of the state of Califomla, is hereby authorized to connect with the said 
Atlantic & Paclflc Eailroad formed under this act, ,at such point near the 
boundary Une of the state of Callfornia as they shall deem most suitable for a 
railroad Une to San Francisco, and shaU hâve a uniform gauge and rate of 
frelght or fare with said road; and, In considération t;hereof, to aid In Its con- 
struction, shall hâve the same grants of land, siibject to aU the conditions and 
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limitations herein provlded, and shall be required to construct its road under 
the like régulations as to time and manner with the Atlantic & Paciflc Rail- 
road herein provided for." 

On March 3, 1871, congress passed an act entitled "An act to 
incorporate the Texas Paciflc Eailroad Company, and to aid in the 
construction of its road, and for other purposes." 16 Stat. 573. 
By the twenty-third section of that act it was provided as f ollows : 

"That for the purpose d Connecting the Texas Paciflc Railroad with the 
clty of San Francisco, the Southern Paciflc Railroad Company of California 
is hereby authorized (subject to the laws of California) to construct a Une of 
railroad from a point at or near Tehachapa Pass, by way of Los Angeles to 
the Colorado river, with the same rights, grants and privilèges, and subject 
to the same limitations, restrictions, and conditions, as were granted to said 
Southern Paciflc Railroad Company of California by the act of July 27, 1866: 
provided, however, that this section shall iu no way affect or impair the rights, 
présent or prospective, of the Atlantic & Paciflc RaiU*oad Company, or any 
other railroad company." 

Thèse grants were the subject of full considération in the cases 
entitled U. S. v. Southern Pac. R. Co. (Nos. 67-69, Consolidated), 
Same t. Colton Marble & Lime Co. (No. 88), and U. S. v. Southern 
Pac. R Co. (Nos. 177, 178), reported in 45 Fed. 596, and 46 Fed, 
683. My vievrs in regard to them, while meeting with. the approval 
of two of the justices of the suprême court (Justices Field and 
Gray), were by a majority of the court overruled. The cases in 
the suprême court wlll be found reported in 146 U. S. 570, 615, 13 
Sup. et. 152, 163. A careful examination of the opinions of the 
majority of the court in those cases shows that it decided, among 
other things, that it was not the intent of congress that any of 
the lands embraced by the grant of July 27, 1866, to the At- 
lantic & Paciflc Company should pass conditionally to the South- 
ern Paciflc Company by the grant of March 3, 1871, but, on the 
contrary, that congress intended that ail lands embraced by the 
prior grant to the Atlantic & Paciflc Company should be deflnitely 
excepted from the later grant to the Southern Paciflc Company, 
and that the Atlantic & Paciflc Company having forfeited the 
lands granted to it by the act of July 27, 1866, by reason of its 
failure to comply with the conditions upon which the grant was 
made, and congress having, by the act of July 6, 1886, declared the 
forfeiture, the latter resulted in restoring the lands to the govern- 
ment. 

"The forfeiture," said the court, "was not for the benefit of the Southern 
Paciflc; it was not to enlarge its grant as it stood prior to the act of forfeiture. 
It had given to the Southern Pacific ail that It had agreed to in Its original 
grant; and now, findlng that the Atlantic & Paciflc was guilty of a breach of 
a condition subséquent, it elected to enforce a forfeiture for that breach, and a 
forfeiture for its own benefit." 

The court further observed : 

"If the act of forfeiture had not been passed by congress, the Atlantic & 
Paciflc could yet construct Its road, and that, constructing It, its title to thèse 
lands woùld become perfect" 

In those cases the défendant company contended that no map 
ol definite location of its line between the Colorado river and 
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tlxe Pacific océan wasever filed by the Atlantic & Pacific Corn- 
plany oï? approYéd by tlie secretary of -the interior. The suprême 
court said that contention was based upon thèse facts : 

,"fThe,4.1i5fl,ntlc& Pacifie Company clalmed tliat, under Its charter, It was au- 
thorized to build a road froin the Colorado river to the Pacific océan, and 
thence, aiqnë the coast, up to fean Francisco; and It flled maps thereof in four 
sections; 'San' Buena Ventura' was the point where the, westward line first 
touchedihe; Pacific océan.; Obë of thèse maps was ofthSt 'portion of the line 
extendlng û'omthe western boundary of Los Angeles coanty, a point east of 
San Buçnaventm'a, and through that place to San Miguel, Mission, in the direc- 
tloi bf Sïi'^ ;É'rahcisco. Dj other words, San Buenaventura was not the ter- 
minus oi aûy Jine of defl^lte location from the Colorado river westward, 
whether 'èJtpwn by one or more maps, but only an intermediate point on one 
section)^ Wl*' When the four maps were flled, and in 1872, the land depart- 
ment,, hojdliig that the Atlantic & Padflc, Company was authorized to bulld, 
not oûly trpm the Colorado river directly to the Pacific océan, but also thence 
nortb tp Sàj; Francisco, approved them asf establishing the line of definlte lo- 
cation. SùBseiquently, anâ when Mr. Justice Lamar was secretary of the In- 
terior, the matter was re-examined, aud it was properly held that, under the 
act of 1866, the grant to the Atlantic & Pacîflc was exhausted when its line 
reached,thé Pacific océan. San Buenaventura was therefore held to be the 
tvestern t^ttihùs, and the location of the Une approved to that point." 

And the[(|9,urt held that: 

"The fact ti^t Ats Une was located and maps flled thereof in sections is im-- 
material. St'Paul & P. B,,0o. v. Northern Pac. R. Co.,.139 U. S. 1, 11 Sup. 
et. 389. Inde^, ail the ti'anscontinental iroads, it is believed, flled their maps 
of route m sedtlons/ So thë Question is %hether the flling a map of deflnite 
location fronïs'the Colorado! riTèr; through San Buenaventura, to San Francisco, 
under a claim ,pf jight to çopstruct a rojid the entire distance, is good as a 
map of dénhi[è0 location ftom the Colorado river to San .^tienaventura, the 
latter point bëlig ttie limlt pf Ihe grant We think, unquestionably, it la" 

In the. prps^pt icase it is, urged çn the part of the défendants 
that in tlie fproier cases itlie suprême court determlned the ques- 
tions in ration to the location of the line of ithe Atlantic & Pa- 
cific Compaijy as one of law; that there were no issues of fact in 
éither of tjhQse, .cases in respect to the character of the maps there 
spokeù ofj or. of the surveys upon whiqh they were based, whereas, 
in the présent case, the pleadings tender issues of fact in respect 
to ail of ^;Ji.ose matters, upon whiçh a large amount of évidence 
has been in trodyced; ajidthis évidence, the défendants contend, es- 
tablishes that the Atlanijie & Pacific Company never did deflnitely 
locate its Une bet^een .the Colorado river and the Pacific océan, 
and that thé pretended maps of deflnite location were but fraud- 
ulent prêteuses, , and ampunted at most to but a gênerai désigna- 
tion of its cçijitiemplated fouïe» In my opinion, the évidence in the 
présent case; shows that to be true. It is unnecfessary, however, 
to analyzè it, and -shovi' the reasons for this conclusion; but it is 
as weH tû stâté îfhàt it finds strong support in the fact thai if the 
maps filed by the Atlantic & Pacific Company in 1872, of its route 
between the Colorado river and the Pacific oceaii, wëre maps of 
thç definite location of its road,iit never did file any map or maps 
designating: ' its gênerai route; for it is not pretended that the 
Atlantic & Pacific Company made more than one désignation of 
the line in qijtpstjon. Tet the court, in U. S. v- Southern Pac. R. 
Co., 146 U. SviélOÔ, ],$ SuE..Ot 352, in speakiûg of this very grant of 
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July 27, 1866, as well as in the case of Buttz v. Railroad Co., 119 U. 
S. 55, 7 Sup. et. 100, in speaking of the similar grant to the Northern 
Pacific Company, held that "congress provided for two separate mat- 
ters, — one, the fixing of the gênerai route; and the other, the désig- 
nation of the line of deflnite location." NeTertheless, in view of the 
rulings of the suprême court in the former cases regarding the grants 
in question, by which this court, of course, must be controUed, I 
do not see that it is essential to the government's case that the line 
of the Atlantic & Pacific Company should hâve been definitely 
located; for the surA-eys made opposite the lands in contre versy, 
and maps thereof filed by it, constituted at least a désignation of 
the gênerai route of the road, upon which désignation the law oper- 
ated to withdraw ail lands within the limits of the grant for the 
beneflt of the grantee. Buttz' v. Railroad Co., 119 U. S. 55, 7 Sup. 
et. 100; St. Paul & P. E. Co. v. Northern Pac. R. Co., 139 TJ. S. 1, 11 
Sup. et. 389. ïhe facts that the Southern Pacdfic Company had 
previously, to wit, on the 3d day of April, 1871, filed in the ofiice 
of the commissioner of the gênerai land office a map designating the 
gênerai route of the line it was authorized to build, and did build, 
under and by virtue of the act of March 3, 1871, and that thereaf ter, 
to wit, on the 21st of April, 1871, an order was made by the commis- 
sioner of the gênerai land office withdrawing ail lands within the 
primary as well as the indemnity limits of that grant from sale, loca- 
tion, pre-emption, or homestead entry, could not, under the rulings 
of the suprême court in the former cases, in any way afïect the 
prior grant, which up to the time of its forfaiture, on July 6, 1886, 
remained effective and paramount. While, up to the time of the 
withdrawal for the benefit of the Southern Pacific Company, and 
for nearly one year thereafter, the Atlantic & Pacific Company had 
not filed any map indicating its line of road between the Colorado 
river and the Pacific océan, stUl, when it did do so, in 1872, by maps 
showing, if not the deflnite location of its line, at least its gênerai 
route (its right under its grant being, as decided by the suprême 
court, whoUy unaffected by the subséquent grant to the Southern 
Pacific Company, and consequently by the proceedings had and 
taken thereunder), the law itself operated to withdraw ail public 
lands within the limits of the grant to the Atlantic & Pacific Com- 
pany for the beneflt of the grantee (cases supra); and, the rights 
of that Company continuing, as held by the suprême court, until the 
act of forfeiture passed by congress July 6, 1886, and the forfei- 
ture being for the benefit of the United States, the necessary re- 
suit is that, when it occurred, the lands were restored to the gov- 
ernment, and did not pass to the Southern Pacific Company, or to 
its grantees, who necessarily took with notice of the grants, for 
such grants are laws as well as contracta. Missouri, K. & T. Ry. Co. v. 
Kansas Pac. Ey. Co., 97 U. S. 491; U. S. v. Southern Pac. R. Co., 
146 U. S. 598, 13 Sup. Ct. 152. 

It results, I think, that there must be a decree for the government; 
and it is so ordered. 
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SOUND T. SOUTH OAROLINA E. OO. et al. Ex parte WALKEB. te 

parte CALDER. 

(Olrcalt Court, D. Soutli Oarollna. May 19, 1894.) 

L Bailboad Companies — Mobtgages — Tbustees— Compensation. 

On maturity of bonds secvired by a rallroad mortgage after most of them 
had been retlred, and the holders of nearly ail outstandlng had agreed 
to an extension of tlme, the trustée of the mortgage, on hls own motion, and 
Wlthout request by the bondholders, brought suit to foredose. The suit 
was never prosecuted to a decree, proceedings on a second mortgage being 
afterwards Instituted In the fédéral court Hdd, that the suit by the trus- 
tée wa« unneceesary, and he should not be allowed compensation or counsel 
fées therefor. 

& Samb. 

In foreclosure proceedings on a second mortgage of a rallroad, the lien 
of the flrst mortgage was not questioned. The holders of the bonds se- 
cured thereby had consented to an extension of tlme. HeZrf, that the solo 
duty of the trustée under the flrst mortgage was to see that the amount 
due thereunder was determlned, and a decree made conserving the intcar- 
ests of the bondholders; and for anytbing further be should not be al- 
lowed compensation or counsel fées. 

This was a suit by Frederick W. Bound agaînst the South Carolina 
Eailway Company and others to foreclose a second mortgage on aaid 
company's raUroad. H. Pinckney Walker and Jîunes M. Calder, 
trustées in the flrst mortgage of said rallroad, filed pétitions for com- 
pensation and counsel fées. 

McCradys & Bacot and E. W. Hughes, for petitioners. 
J. W. Bamwell and Mitchell & Smith, for respondent 

SiMONTOIiî, Circuit Judge. The pétitions are on behalf of two 
trustées of what is known in this case as the "old first mortgage^' 
of the South Carolina Eailroad Company. The pétitions seek com- 
pensation to the trustées, including rémunération of the counsel 
employed by them. The two trustées did not act together, and 
their cases will be sepax-ately considered. 

H. P. Walker, Trustée. 

The old flrst mortgage of the South Carolina EaUroad Company 
was executed in 1868, for the purpose of securing certain bonds of 
that Company issued for taking up, by exchange or otherwise, cer- 
tain bonds of the Louisville, Cincinnati & Charleston Bailroad Com- 
pany, for which the company was liable, guarantied by the state of 
South Carolina. The bonds aggregated $3,000,000 in ail, and some 
of them were payable in sterling, and some in money of the United 
States. They were used as designed, and nearly every guarantied 
bond was retired. The trustées of this mortgage were Henry 
Gourdin, H. Pinckney Walker, and James M. Calder. The mortgage 
is an ordinary rallroad mortgage. No spécial provision is made in 
it for compensation to the trustées, and such compensation must 
dépend on the law and practice'of this court Dodge v. TuUeys, 
144 U. S. 451, 12 Sup. Ct. 728. Under a mortgage of this character, 
the duties of the trustées are usually dormant until and unless 
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there be a default in payment of the bonds secured by it. Jones, 
B. E. Sec. § 375. It is made primarily to serve the purposes of tke 
mortgagor. The trustées are selected by the mortgagor; and, prior 
to any active interférence by the trustées for the protection of the 
bondholders, any compensation to which they may be or may become 
entitled should be met by the mortgagor. With regard to this 
mortgage, no such default in the payment of interest on the bonds 
has ever occurred as to require the active intervention of the trustées. 
Default having occurred on the mortgage second in lien to it, pro- 
ceedings were instituted in this court on oth July, 1878, by Calvin 
Claflin et al. against the South Carolina Railroad Company, and that 
second mortgage was foreclosed. The ârst mortgage was not dis- 
puted or disturbed, the sale under foreclosure being subject to it. 
The trustées of the flrst mortgage appeared in that suit representing 
their mdrtgage, the bonds not yet being due; and the counsel who 
appeared for them (each of the three having his own attorney) were 
fuUy compensated and the trustées protected. Afterwards, one 
Coghlan, who held sorae of the guarantied bonds of the LouisviUe, 
Cincinnati & Charleston EaUroad Company, obtained judgment in 
this court on his bonds. Henry Gourdin having departed this life, 
H. P. Walker, as trustée, without the other trustée, began proceed- 
ings in this court seeking to intervene in the Coghlan suit; but with- 
out success. On appeal to the suprême court of the United States, 
the action of this court was sustained. Proceedings for fore- 
closure of the mortgage, ail the bonds having matured, were then 
instituted by Mr. Walker in the circuit court of the state of South 
Carolina, sitting for Charleston county; Calder, trustée, being made 
a party défendant. 

At this time, of the |3,000,000 bonds issued under that mortgage, a 
very large number had been retired and paid, leaving less than 
1300,000 in value outstanding; and of thèse the payment of nearly 
ail of them had been extended by the holders. The trustée, Mr. 
Walker, acted suo motu, neither claiming nor averring the request 
of any one of the bondholders as the reason for his action. Pending 
this case, the main cause in which thèse pétitions are filed was begun 
in this court by F. W. Bound, holder of second Consolidated mort- 
gage bonds of the South Carolina Railway Company, seeking fore- 
closure of this second mortgage. This court took possession of the 
res, and appointed a receiver. Thereupon the case in the state court 
died a natural death, and the whole litigation was completed hère. 
In a proceeding of this kind, in which compensation is sought, not 
under express contract, and scarcely under an implied contract, but 
under the principle which controls the court ex equo et bono, the 
trustée himself cannot be remunerated, nor can he be protected from 
obligations to his counsel, unless the course adopted by him and the 
services therein rendered are required by his officiai position, and 
are rendered necessary for the protection, préservation, or the 
benefit of his trust. CarefuUy considering ail that the trustée, 
H. P. Walker, did up to this time, nothing appears to hâve been 
done which was either requisite or necessary for the protection, 
Dreservation, or benefit of his trust. The bonds, reduced 90 per 
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œnt. In ûtiaHeif, were perfeètly siatfe.! There bavijig been no de- 
fattlt in iaterœt on them, they needed no protection; and the 
action, of the large majority of thé bolders of them in extending 
the time for the: payment after maturity shows that no benefit could 
be derived to the holders by enforcing paymenti of them. When 
this Bound Case was instituted, and especially when the hold- 
ers of the first Consolidated mortgage insisted onicnforcing their lien, 
action on the part of the trustées of this flcst mortgage became 
reqnisite and heceésary. What action on their part was requisite 
and necessary? The amount due on them was |270,000. They 
were, next to Goghlan's claim of some $60,000, an unquestioned iirst 
lien on property carrying subordinate liens of some |6i000,000. No 
party to the suit could get any relief without providing for them; 
anà, when they were to be provided for, the question was as to the 
amount due. No part of the money coming to thèse bonds was to 
be paid to or distributed by the trustées. Ail that they were to do 
was to see a proper decree entered protecting and conserving the 
rights of thèse bondholders. 

With regard to questions made between the other classes of bond- 
holders, they were supremely indiffèrent. Such was the character 
of the service required of them; and this service was well and 
efflciently performed. Everything else was done outside of the re- 
quirement of their duty; and, valuable as it was in the cause, there 
ean be no authority calling upon the bondholders ex equo et bono 
to pay for it The whole record bas been earefully reviewed, and 
the testimony adduced considered. It is manifest that Mr. Walker 
was most vigilant and active in the performance of the duties of the 
trust, bearing almost the whole burden, and his attomeys exhibited 
the same degree of vigilance and activity. 

James M. Calder, Trustée. 

At his first appearance in this cause, Mr. Calder pleaded his ill 
health and his absence ais reasons for forbidding him to take an ac- 
tive part in th^ Utigation. He took the wisest course, — employed 
compétent counsel, and thenceforward submitted himself to the 
discrétion of the court, keeping, however, a watchful eye on the in- 
terests of hià client. 

The duty devolving upon the court is invidious to a degree. With 
strong sympathy for thë counsel, created by years of active pro- 
fessional life^ and with perSonal esteem and affection for the gentle- 
men interésted in thèse présents, the court is called upon to ad- 
minister the law "with a jealous regard to the rights" of thèse bond- 
holders. Trustées v. Greenough, 105 U. S. 537. While on the one 
hand the trustées must be protected from any loss or pecuniary 
responsibility in discharging the duties devolving upon them, on the 
other the bondholders, who are under no contract obligation to them, 
must be protected from payment for services which were net es- 
sentially necessai*y and proper for théir préservation, protection, or 
benefit. Much bf the Service of the counsel was of this character; 
much of it wfe 'not. Eeviewing the whole case, considering that 
the effective 'sei'viee of Mr. Walker had been rendered when death 
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eut short hîs career, and thé peculiar interest he and the attorney 
representing Mm exhibited in the proceedings, there is allotted to 
his counsel, Messrs. McCradys & Bacot, |2,500, and to his personal 
représentative $1,000 j to Mr. Calder's counsel, E. W. Hughes, Esq., 
$750; and to Mr. Calder himself, $800. 

The spécial master will apportion this gross amdunt upon the flrst- 
mortgage bonds of the South. Carolina Railroad Company. Some 
of thèse bonds were payable in sterling. Under an erroneous con- 
struction of this mortgage, a valuation had been filed on thèse bonds 
of $4.44 to the £. By the spécial effort of Messrs. McCradys & Bacot, 
this valuation vpas changed to $4.86 to the £. This service was 
rendered specially to thèse bonds, and must be specially paid by 
them. The spécial master will deduct from the sum going to each 
sterling bond 10 per cent, of the différence between $4.44 and $4.86, 
and pay the same to Messrs. McCradys & Bacot 



ALTSCHUL V. HOGG et aL 

(Circuit Court, D. Oregon. June 1, 1894.) 

No. 2,014. 

QuiETiNG TiTLE— Nature of Claim. 

W., complainant's grantor, granted to H., for two years, power to sell 
certain land, for not less tlian $445,000, H. to liave 90 per cent, of any 
amount obtained in e^cess tliereof. On the last day of the two years, H. 
came to W., stated that he had sold to défendant corporation for $445,000, 
that T., who was with him, was its attomey, and demanded a deed. W. 
said he would give it as soon as possible, and sent for his attorney. The 
next day W. sent to H. for any contract he had made, but none was fur- 
nished. T. stated that he did not think there was any in writing, and 
had not been informed of the terms of any that had been made. He was 
informed that if any had been made, with reasonable time for preparing 
deed, W. would be glad to carry out its terms. Seven yeai-s thereaf ter, de- 
fendant began actions for spécifie performance and breach of contract, 
which hâve not been pi-osecuted and are stlll pendlng. During the two 
yeâ,rs to which the power was limited, H., claiming to act thereunder, ex- 
ecuted to défendant, for a considération of flve dollars, an option on the 
land. Thereafter he executed to it a deed thereof, for flve dollars, dated 
within the two years, but acknowledged long thereafter. H. said nothing 
to W. about thèse instruments, but, after the date thereof, stated that he 
was negotlating for a sale. Between the date of the option and deed, de- 
fendant executed a mortgage of the land, reciting that it had the right to 
"become the purchaser on pay ment of $600,000; and, by its answer in this 
suit to hâve any claim of défendant to the land declared void, it alleged 
that the tender claimed to hâve been made by H. by certified check was 
?e00,000. H. was the président and principal stockholder of a corporation 
which owned most of the stock of défendant. Dnring the 10 years since 
the expiration of the power of H., the owners of the land hâve made large 
and necessary expenditures in connection with the land, which défendant 
has not paid for, and does not offer to pay. Défendant, moreover, is in- 
«olvent. Held, that complainant is entitled to a decree. 

Suit by Charles Altschul against T. Egenton Hogg, the Willamette 
Valley & Coast Kailroad Company, and others. Decree for complain- 
ant. 
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Henry Aoh and G. E. S. Wood, f or plaintlffl. 
Wallis Nash, for défendant 0. G. Clark, recemp. 

BELLINGEK, District Judge. TMs is a suit to déclare void any 
claim of right on the part of the défendants to landscojnprising a 
grant to the Willamette Valley & Cascade Mountain Wagon-Eoad 
Oompany, aijd to enjoin the défendants, w either of them, from as- 
serting any claim or right in such lands adverse to plaintifl's claim 
therein. The controversy is between the complainant and the 
Willamette Valley & Ooast Kailroad Company, by its receiyer. The 
complainant's title cornes from one Alexander Weill. The raUroad 
claîms under a contract of sale ma de by T. Egenton Hogg, as the 
attomey in fact of WeilL Prier to the exécution of this power, the 
légal title to the lands in question was in one Clark, by conveyance 
from the road company for Hogg, Weill, and himself. Clark con- 
veyed to one Cahn, in trust for himself, Hogg, and Weill. On Feb- 
ruary 18, 1879, Hogg conveyed to Weill ail his right and interest in 
the land grant, and in the stock, franchises, and property of every 
description of the road company and of the Deschutes Eiver Bridge 
Company. On the 9th of the foUowing AprU, Weill acquired the 
interest of Clark in the properties in question from Clark's heirs and 
widow. By the agreement of sale under which WeiU acquired 
Hogg's interest in the property, it was stipulated on the part of Weill 
as follows: 

"Sald Weill grants to said Hogg full aad irrévocable power for a term of 
two years, commenclng on January 1, 1879, and ending January 1, 1881, in 
whlch to négotiate and conclude a sale of ail the lands, stocks, and franchises 
of said Wagon-road company; provided, that no sale shall be made for a sum 
or amount of money less than ($445,000) four hundred and forty-five thousand 
dollars, which amount is now estlmated as a sum equal to ail the outlays, ad- 
vances, payinents, charges, expenses, and disbursements with which the prop- 
erty will be chargeable, for principal and Interest, at the date of any sale 
which may be made by said Hogg wlthin the period aforesaid; and any avalls 
or realizations that may be realized or recelved upon any such sale in excess 
of said sum of $445,000, and the further sum of ail the charges, expenses, out- 
lays, disbursements, arad amounts that shall be hereafter expended, paid, laid 
ont, and Incurred in selecting the lands and procuring the certification thereof, 
provided for in this agreement, includlng the sum of ail taxes that may be as-. 
sessed on said lands, with interest at the rate of five (5) per cent, per annum 
charged thergon, shaU be divided between the parties hereto in the foUowing 
proportions, ttiat is to say: To said WeiU ten per cent of aU avails of such 
sale over and above the aXorementioned siuus and the expenses of negotiating 
the sale, aûd the remalnder to said Hogg. And said Alexander Weill cove- 
nants and agrées that, upon any such sale of the said property belng eoncluded 
■ by said Hogg aa Is herein provided, he wUl eonvey, or cause to be conveyed, 
to the purchasier or purchàsers the légal title to the extent of ail the interest 
he now has, or may at any time hereafter acquire, of , In, and to the said lands 
and property, free of ail incumbrance committed or suffered by him; but, in 
case said Hogg shaU fail to negotlate and conclude a sale of ail the said lands 
wlthin the said time, his said power to seU as aforesaid shall cease and déter- 
mine on the Ist day of January, 1881; and time Is agi-eed to be of the essence 
of this provision." 

This is the power imder which the railroad company now claims. 
By this agreement, Hogg bound himself to act as land agent, at 
WeiU's expense, to sélect the most désirable lands within the grant 
to an amount of not less than 400,000 acres, nor more than 600,000 
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acres. On the last day that this authority had to run (Deceniber 
31, 1880)> Hogg presented Mmself to Weill in the city of New York, 
where both were living, and announced that he had sold the lands 
in question for $445,000, for which sum he professed to hâve a certi- 
fied check, which he oSered Weill, at the same time demanding a 
conveyance of the lands and rights which he claimed to hâve sold. 
According to Weill's testimony, he informed Hogg that it was im- 
possible to comply at once with this demand, but that, if time was 
given to hâve a deed prepared, he would comply with such demand; 
and he requested an opportunity to examine any contract of sale 
entered into by Hogg as WeiU's attorney. Upon this, and while 
Weill was in the act of sending a clerk to request the présence of his 
attorney, Hogg and Mr. Turner, attorney for the Farmers' Loan & 
Trust Company, and anothèr gentleman who had accompanied Mr. 
Hogg to Mr. Weill's office, departed. In October, 1887, the Willa- 
mette Valley & Ooast Raiiroad Company, by Hogg, as its président, 
began an action in the suprême court of New York against Weill 
and those associated with Mm in business for damages for failure 
to make a conveyance of the property in question in pursuance of 
Weill's alleged contract of sale made by Hogg, as his attorney in 
fact. Shortly afterwards the company began in the same court 
a suit in equity to compel a spécifie performance of the same con- 
tract In this case, as in the other, Hogg verified the complaint as 
the président of the plaintiff company. Thèse proceedings hâve not 
been prosecuted, and are stUl pending. The Farmers' Loan & Trust 
Company is made défendant herein, as the mortgagee of ail the prop- 
erty and rights of the Willamette Valley & Coast Raiiroad Company. 
The Oregon Pacific Eailroad Company has no apparent relation to 
the matters in controversy. It is a party with the other company in 
the deed of mortgage to the loan and trust company, and this probably 
explains why it is joined as a défendant in this suit. AU the 
parties, with the exception of the Willamette Valley & Coast Raii- 
road Company, hâve suffered decrees pro confesso to be taken against 
them. On September 29, 1880, Hogg, in his own name, entered into 
a contract with the Willamette VaUey Company whereby he sold, 
for the expressed considération of five dollars, to the company, "the 
right and option to become the purchaser" of the land grant It is 
recited in the contract that the option so sold is "under a certain 
agreement, dated the 18th day of February, 1879, and made between 
Alexander WeUl, of the flrst part, and T. Egenton Hogg, of the sec- 
ond part." He reserves in this contract 10,000 acres to provide 
against contracta made by the original owners. In the mortgage 
deed to the Farmers' Loan & Trust Company, already referred to, 
it is recited that the Willamette Valley Company has acquired the 
right to become the owner of the road grant and stock of the road 
company and Deschutes Bridge Company, "which stock and lands are 
subject, before the title thereof can be acquired by the said Wil- 
lamette Valley & Coast Raiiroad Company, to the payment of six 
hundred thousand dollars." The Willamette Valley Company duly 
executed this instrument, containing this récital of its rights to be- 
come the purchaser of the property in question, "subject, before the 
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title thereof can be acqpired by ihe said > *\ * *- cotopany, to the 
, àayÉient of six . hundreâ- ith&usaaid dollars." ISFot^iitkstaiidiikg this, 
BDpgg, in Weill'a aame, as attomey in faict, by a dëed dated Novembei- 
3, 1880;' for the considération of fite dollars, undiertakes ta convey 
absolutely the property in question to the Willamette Valley Com- 
pany. ' The acknowledgment to this deed Is dated March 28, 1882. 
No intimation of eithér of thèse sales was given to WeiU. In the 
latter.pàrtof the samemonth, November, 1880, Hogg called at différ- 
ent timesat thé ofSce of Weill, and stated that he was negotiating 
for à sale of the property to certain parties, represented by a Mr. 
Short, and,, finally, that such negotiations had faUed. On December 
30, 1880, Hogg sent a lettep to Weill, in which he said: 

"Itmy parties should bé able to provide the money to complète thepurchase 
of the wagon-road dompany's lands, etc., will you accept payment in a eliecl: 
oricljiecksicertifled by the Chemical Bank, City Banlt, Bank of New York, Bank 
of pammercé, or any banks of like standing? Please send answer at foot of 
this, ànd oblige ♦ » *." 

Wdll answered this letter in the alBrmative. Hogg's letter, 
in Mb own handwriting, is in évidence. If the phrase, "my par- 
ties," in ;this letter, reffers to the Willamette Valley Railroad, it is, 
of conrse, impossible that Hogg should hâve completed a sale 
and made a conveyance of the property nearly two months be- 
fore heihad ascertained whether such parties Tvould' "be able to 
providei the money to complète the purchase." If he sold and con- 
vey edwhen the parties Were not able to providé the money to 
pay foB the property sold, he acted in violation of the tnlst reposed 
in himj «nd in excess of his anthority. If, as is probable, the 
deed dàted November 3, 1880, was in faet executed on March 
28, 18i82, the date of its acknowledgment, it is évidence of a 
frandulent contrivance between Hogg and the pretended Amendée 
Company to efEect a transfer of the land grant to the latter. There 
is no exï)lanation of thèse facts consistent with falr dealing. It 
is probable that the deed dated November 3, 1880, was in fact ex- 
ecuted on the date of its acknowledgment, — March 28, 1882, — 
and that it was in conséquence of the discovery by Hogg that, 
while he.had pretended in the instrument of September 29, 1880, 
to transfer his "right to purchase under his agreement with Weill," 
that agreement gave him no such right, but simply made him 
WeiU's attomey in fact to make sale of the grant, and, moreover, 
while, as such attomey, he was authorized to sell for $445,000, 
yet he was liable to account to his principal for 10 per cent of 
whatever amount the property sold for, no matter how much 
above $445,000 that flgure might reach. If, theorefore, the sale of 
his so-called "option" should be construed to be within the "power," 
he would be liable to account for 10 per cent, of the différence be- 
tween tliec $445,000, for which he was authorized to sell and the 
$600,000 considération agreed to be paid. Thèse considérations 
probably suggested the device of an absolute eOnveyance for $445,- 
000, antedated so as to appear to hâve been executed during 
the continuance of the power. Hogg became a large stockholder 
in the Willamette Valley Railroad Company in August, 1880, 
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and immediately or shortly thereafter transferred Ms stock in 
such Company to the Oregon Pacific Eailroad Company, receiv- 
ing in return, as the purchase price for such transfer, a large 
amount of paid up stock in the latter company, and becoming its 
président. It appears from the récitals in the mortgage deed 
executed by the two companies to the Farmers' Loan & Trust 
Company in Oetober, 1880, that the Oregon Pacifie Company 
was the owner of at least seven-eights of the stock of the Willa- 
mette Valley Company. Hogg, as a large stockholder in and prési- 
dent of the Oregon Pacific, which owned seven-eighths of the stock 
of the Willamette Valley Company, was, in effect, a large owner 
in the latter company. The ttro companies were one property^ 
and were neçessarily under one control. Under thèse circum- 
stances, Hogg' could not represent Weill in a contract with the 
Willamette VaUey Company. If the rule was otherwise, the re- 
lation of Hogg to the alleged purchasing company, with the other 
facts in évidence, is conclusive of the mala fides of the particular 
transaction. 

As already stated, upon receipt by Weill, on December 30th, 
of Hogg's letter asking if a certifled check for the money would 
be accepted if his (Hogg's) parties should be able to provide the 
money to complète the purchase of the lands, Weill answered 
that it would. On the forenoon of the succeeding day, WeUl sent 
Hogg a second letter, stating that he is led to think from Hogg's 
note of the preceding day that he (Hogg) may avail himself of 
"the refusai" which he has for the lands in the agreement of Peb- 
ruary, 1889, and requesting that anything to be signed by Weill 
be handed to him at once, so that he may submit the same to his 
attomey. There was no answer to this letter, but thereafter 
Hogg appeared with Tumer and another gentleman in Weill's 
olfice, and made the folio wing statement: "Hère is a certifled 
check for |445,000 for your Oregon property. I hâve sold it to a 
company which Mr. Turner hère represents as attomey. I wish 
you would give me a deed for- the property at once," — to which 
Weill answered, in substance, that he was ready to do so within 
a reasonable time, and he added: "But you must only ask of me 
that which is possible. If you are acting in good faith, we will 
certainly corne to a satisfactory conclusion." Weill turned to a 
clerk, whom he requested to run over to his lawyer's office, and 
ask him to corne at once; but in the meantime Hogg and his com- 
panions left the room. It is contended that Hogg's statement 
amounted to a tender of |445,000, and that Weill's failure to 
produce a properly executed deed on the instant, conveying, by 
exact description, several hundred thousand acres of land to a 
grantee whose purchase and name had just been made known 
(Weill testifled that the name of the pretended purchaser was not 
stated), places Weill in default, and entitles the défendant to be 
considered as the équitable owner of the lands in question. It is 
not wortli while to consider such a claira. Hogg well knew that 
Weill could not produce, executed for delivery, the required deed 
at a moment's notice, and that he was under no obligation to do 
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so; and the demand, with. Its attendant circumstances, shows 
that h.e did not expect a deed, nor want one. Whiether he in 
fact had a certifled check can never be known. He could safely 
produce such a check, or assumé to produce it, without risk of 
being required to délirer it, when he required an impossible thing 
as a condition of delivery. If he had in fact been ready to pay 
the f 445,000, he would hâve been willing to receive a deed as soon 
as it could be prepared. Weiïl immediately sent a letter to 
Hogg's office, asking to be allowed to inspect any contract of 
sale that had been made, adding: "Thus far I hâve had no intima- 
tion as to the terms, nor even the name of the purohaser. An 
immédiate reply will oblige. * * *" To this, Hogg answered 
that the purchaser was the Willamette Valley Company; that he 
had frequently told WeiU this before, and had told him the same 
thing at the meeting between them that day. The request in 
the letter of Weill to he allowed to see the contract made in his name 
was not neferred to in Hogg's answer. Mr. Tumer was referred to 
by Hogg as the attorney for the purchaser, the Willamette Valley 
road, whose owner was the Oregon Pacific, whose président and 
large stockholder was Mr. Hogg. Mr. Tumer was within a few 
days called upon by Mr. Weill's attorney, in the spirit of carry- 
ing ont any reasonable agreement of sale that had been made. 
But Mr, Tumer said he had not seen the agreement between Hogg 
and Weill, and was not aware of its contents; that he was of the 
impression there was not any contract in writing between 
Hogg and the alleged purchaser; and that he had not been in- 
formëd as to the terms of that contract (the contract claimed 
to hâve been entered into between Hogg, acting for Weill, and 
the company whom Tumer represented as attorney). Weill's at- 
torney informed Tumer that if there had been an actual sale, with 
a reasonable time to procure the deeds, they would be very glad 
to carry ont its terms. It does not appear that Mr. Turner made 
any reply to this. "He didn't profess to know anything about 
any of tiie agreements." Ail of which goes to show that there 
was no agreement. I assume that Mr. Tumer was willing to 
accommodate Mr. Hogg so far as to accompany him to Mr. Weill's 
office upon some plausible or partial explanation of what was 
wanted, and that he withdrew from ail participation in Hogg's 
scheme when fuUy informed of its character. He was not a wit- 
ness in thô case, and, notwithstanding the fact that his client, 
the Farmers' Loan & Trust Company, as mortgagee of the Willa- 
mette VaDey and Oregon Pacific Companies, is interested as to the 
property rights and interests of thèse companies, it bas declined to 
appear and make défense, although served with process. 

The answer of the Willamette Valley Kailroad Company in this 
suit allèges that the tender claimed to hâve been made by Hogg 
was of $600,000, and conforms, therefore, as to price, to the récital 
in the mortgage deed of the two companies to the Farmers' Loan 
& Trust Company that the Willamette Valley Company "has ae- 
quired the right to become the owner" of the property in question, 
"upon pajinent of six hundred thousand dollars." It was not 
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olaimed upon the hearing that the certifled check ■whleh. Hogg 
professed to tender Weill was for more tlian $445,000, nor is 
any explanation of this discrepancy attempted. Hogg, as prés- 
ident of the Oregon Pacifie Company, the owner of nearly ail the 
stock of the Willamette Valley Company, execnted the mortgage 
deed containing this récital. In ail that was done or professed 
to hâve been done under this power there was nothing consistent 
or straightforward. The sale of an option by Hogg, as WeiU's 
attomey, to a company in fact owned by himself, without com- 
mnnicating the fact to his principal; the pretended tender of a 
certifled check for $445,000; the récital in the deed by Hogg, 
as président of the Oregon Pacific Company, on October 1, 1880, 
that the Willamette Valley Company had the right to "become 
the owner" of the property in question upon payment of $600,000; 
the pretended deed by Hogg, as attomey in fact for Weill, con- 
veying absolutely the same property on November 3, 1880, acknowl- 
edged more than two years later, — admit of no explanation con- 
sistent with fair dealing and honest motives. In more than 10 
years that hâve elapsed since the expiration of Hogg's power, the 
owners of the property hâve expended large sums of money in 
complying with the conditions upon which the grant was made 
by congress, in defending their title in the courts, and for other 
necessary expenses in connection with thèse lands. The pretended 
purchaser of the property or of the option to purchase bas not 
offered to pay any of thèse expenses, and does not propose to do 
80 now. Its insolvency confesses its inabUity to pay such charges 
or purchase price of the alleged sale. The plaintifE is entitled to 
the relief prayed for, and such will be the decree. 



LA CHAPELLE v. BUBB et al. 

(Circuit Court, D. Washington, E. D. July 2, 1894.) 

Allotmbnt to Indians op Land Entebed foe Homestead — Indian Agent 
— Injunction. 

Land entered by complainant under tlie homestead law, on which he 
had made valuable Improvements, was included by the government in al- 
lotments made to certain Indians in fulflllment of a treaty stipulation, and 
his homestead flling was caneeled. Held that, the land not being wlthin 
the boundaries of an Indian réservation, an Indian agent had no authority 
to eject complainant therefrom forcibly, and that complainant's possessioù 
should be protected by injunction pending a détermination of the validity 
of bis daim. 

This was a suit by Alfred W. La ChapeUe against Capt. John W. 
Bubb, U. S. A., as Indian agent of the ColvUle Indian Agency, and 
certain Indian défendants, for an injunction to restrain said Indian 
agent from forcibly dispossessing the complainant of land which 
he claimed as a settler under the homestead law of the United 
States. Complainant moved for an injunction pendente lite. 

T. M. Keed, Jr., for complainant 

Wm. H. Brinker, U. S. Atty., and P. G. Kobertson, Asst. U. S. Atty., 
fop défendants. 

v.62F.no.7— 35 
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; HMNPÔiSD, District Jùdge; QJke land in controversy is not witMn 
thelimitsôf an Indlan reseryation. The complainant in good faitk 
settled upon it, and filed iïltlie proper United States district land 
office; an application to enter sald land nnder the homestead law, 
and'bas since refilded upon and cultivated the same, and made 
valuaWé improvements tlierébnj 'and is now prepared to màke proof of 
full edmipliance with. the reqnirements of said law, so as to become 
entitièd to a patent The* goiremment, however, aftet receiving 
said homestead application, has ' dncluded said land in allotment» 
made to the Indian défendants hereip, in fulflllment of a treaty 
stipulation made with Chlef Moses and other Indians of the Colville 
and Columbia Indian réservations, and canceled the homestead fil- 
ing made by thecomplainant; and the défendant Bubb, as Indian 
agent, !Hô*iv proposes and intends to eject the plaintifE from said prem- 
ises by force, and has givèn notice to that effect. The rights of the 
complaiinant and of the Indian défendants, respectively, to the land 
described in the eomplaint; hâve been the subject of a coiitest in the 
lalid*d;ëpartment; and, upon a final hearing of that matter, the secre- 
tary of the interior has inade a décision adverse to the plaintiff, 
pursùant tô which his homestead âling was canceled, as aforesaid. 
The oomplainant contends that said décision is erroneons, by reason 
of unfaipÊess; in the proceediâgs and of misconstructiôn of the law. 

Manlfestly, the plaintiflf's! contention is in good faith. Until a 
judicialî détermination of the questions of law affecting the same, 
his daim to the land in controversy cannot be extinguished. If he 
has a superior right in law* hreparable injury will be done by dis- 
possesfeing Mm. -It is no part of the function pertaining to the 
ofiQce of an Indian agent to forcibly eject persons froin premises not 
within the boundaries of an Indian réservation. If the Indians are 
entitled to possession, they shotild make application for judicial pro- 
cess to enforce their rights according to the laws of the land. This 
court will not, at thé présent stage of the case, express any opinion 
as to the validity of the plaîntifl'a claim to the land. Being the 
owner and in possession of valuable improvements which he has 
placed upon the land, it is the duty of the court to protect his posses- 
sion udtil the final hearing upon the mêrits. 

Injunction grànted. 



PUGET SOTJKD NAT. BAKK OP SEATTLE v. KING COTJNTY et al. 
(Circuit Court, D. Washington, N. D. Jime 18, 1894.) 

i, No. 14t 

CoLLECTiONi DP Taxbs^Rbpbal OF Statute— Saving Clause. 

The repeal, by ]J%ws Wash. 1893, pp. 323-385, of ail préviens acts provid- 
ing f oir âssessment ànd collection of taxes, did not affect pending proceed- 
ings for collection' pt Personal jproperty taxes by a county treasurer nnder 
a warrant annexed tcf an assessment roU, Issued to him pursuant to statute 
in force at the date thereof, aa section 75 of the act continues in force such 
warrants, previonsly issued, as to taxes due and unpaid. 

This was a suit by the Puget Sound National Bank of Seattle 
against King county and others for an injunction to restrain the col- 
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ledtion of taxes upon the stock of the complainant under an assesS- 
meut against the bank, as agent for its shareholders, for thft 
year 1891. A demurrer to the bill was overruled (57 Fed. 433), and 
an answer was filed. Complainant flled exceptions to the answer. 

Carr & Preston and J. B. Howe, for complainant. 
John P. Miller and S. H. PUes, for défendants. 

HANFORD, District Judge. A demurrer to the complainant's 
bill having been overruled in accordance with the opinion heretofore 
rendered in this case (57 Fed. 433), the défendant has answçred, de- 
nying the equities of the bill, and also setting forth in détail the 
assessment and levy of the taxes sought to be collected, and the 
issuance of a warrant to the county treasurer, annexed to the as- 
sessment i^oU, in which the complainant is assessed upon its stock 
as agent for its several shareholders. To said answer the complain- 
ant has flled exceptions for alleged insufficiency. 

Since the commencement of this suit the législature of the state 
has enacted an entirely new revenue law, covering the entire sub- 
ject of assessments and procédure for the collection of taxes for state 
and county purposes, which enactment contains a section repealing 
ail previous acts of the législature of the territory or state of 
Washington providing for the assessment and collection of taxes. 
Laws Wash. 1893, pp, 323-385. In the argument upon the excep- 
tions the sole contention has been that by the repeal of the law 
under which the tax was levied ail authority to enforce payment has 
been withdrawn, and in proof of the complète annihilation of the 
former revenue laws and of ail proceedings dépendent thereon 
counsel hâve cited Thurston Co. v. ScammeU, 7 Wash. 94, 34 Pac. 470, 
in which décision the suprême court of this state déclares that the 
repeal of an act upon which a pending action is founded is a com- 
plète bar to ail furbher proceedings. Said décision was made in a 
suit for the collection of taxes upon real estate, which suit was au- 
thorized by a statute. The suprême court was not called upon to 
consider the effect of said act of 1893 upon pending proceedings for 
the collection of personal property taxes by a county treasurer un- 
der a warrant annexed to an assessment roll requiring him to col- 
lect the Personal property taxes by distrain t. It is true, as con- 
tended by counsel, that the repeal of a tax law would affect proceedi- 
ings for the collection of taxes by seizure and sale of property in 
the same manner as pending suits authorized by the statute if the 
repeal were unconditional and without a saving clause; and in their 
argument counsel for the complainant hâve assumed that the act 
of 1893 is without a saving clause. This I flnd to be erroneous. 

At the time this statute was enacted the treasurer of King county 
had in his possession, annexed to an assessment roll for the year 
1891, an unexecuted warrant directed to him as such county treasur- 
er, directing the collection from the complainant of the taxes which 
are the subject-matter of this suit, which warrant was issued pur- 
suant to sta tûtes in force at the date thereof. 1 Hill's Code, §§ 1038 
-1040, 1092-1096. Ail the vitality and force of said warrant is 
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preserved and continued by the seventy-flf th section of the act 
oî 1893, wMch reads as follows: 

"Seû. 75. ïhe power aîid duty to levy and collect any tax due and unpaid 
shall continue In and devolve upon the county treasurer and hls snccessors in 
offlce after ils return to the county audltor, and untll the tax Is pald; and 
the warrant attached to the assessment roll shall continue in force and conf er 
authority upon the treasurer to whom. lie same was Issued, and upon his suc- 
cessors In office, to collect any tax due and uhcollected thereon. This section 
shall apply to ail assessment rolls ai^a the -warrants thereto attached, which 
hâve been hepetof ore Issued upon whlch taxes may be due and unpaid, as weU 
as those hereafter Issued." 

Exceptions overruled. 



FIEST NAT. BANK OP WALLA WALLA v. HUNGATa 

(Circuit Court, D. Washington, S. D. June 18, 1894.) 

1. Taxation of National Banx Stock— Collection fhom Bank. 

On an assessment of bank stock imder 1 Hlll's Code Wash. Il 1038-1040, 
making banks agents for thelr respective shareholders, and authorizlng 
the collection from each bank of taxes on its stock assessed agàinst it 
as such agent, if the statute is not complled wlth by cbarging the bank 
on the assessment roll, and it Is not even referred to by Its proper corpo- 
rate name in the assessments against Its shareholders, the warrant to the 
collecter cpnfers no authority to seize the property of the bank for the 
purpose of enforcing payment of taxes charged against shareholders. 

8. Same— tlNjTjST Discrimination— Relief in Equitï. 

Fallure to exhaust the means of redress aïorded by the laws of Wash- 
ington for equallssatlon of assessments does not preclude a national bank 
from obtaining relief, in a fédéral court in the state, against the collec- 
tion from It of taxes on Its stock, on the groimd of unjust discrimination 
in the vàluation of such stock. Andrews v. Klng Co., 23 Pac. 409, 1 Wash. 
St 46, foUowed. 

8. Same— Tknder of Tax. 

Fallure of such bank to make and keep good a tender of so much of 
the tax as was justly due does not bar such relief, where nothlng Is due 
from the bank, there being no assessment against it, and where the county 
offlcers hâve declared that they wlll not accept less tban the whole amount 
levled. 

This was a suit by the First National Bank of Walla Walla against 
H. H. Hungate, as treasurer of Walla Walla county, for an injunc- 
tion to restrain the collection from complainant of taxes, for the 
year 1892, upon bank stock assessed against the individual share- 
holders of the complainant Défendant demurred to complainant's 
amended bill. 

B. L. & J. L. Sharpstein, for complainant 
Miles Poindexter, for défendant 

HANFOBD, District Judge. The amended bill of complaînt 
shows that for the year 1892 the assessor of Walla Walla county 
assessed the individual shareholders of the complaining bank sep- 
arately for a certain number of shares of First National Bank stock, 
and unjustly discriminated against said shareholders by valuing 
their shares at 300 per cent of the face value, which is considerably 
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abore the actual cash value of said complainant's stock, wldle a 
large amount of other moneyed capital in the county owned by indi- 
vidual citizens of this state was intentionally omitted from the as- 
sessment roll, and permitted to entirely escape taxation. The bill 
also allèges that one of the shareholders applied at the proper lime 
to the county board of equalization to reduce the assessment on 
his shares, and that the board refused to make any réduction, or in 
any manner correct the inequality of said assessment, and at the 
same time made a déclaration of a gênerai policy to refuse to change 
the assessments affecting bank stock, and to not accept any tender 
that might be made of less than the entire amount of tax levied 
thereon. After levy of the tax, the same shareholder tendered to 
the county treasurer 60 per cent of the amount of the tax on his 
shares in full payment, which was refused. The tender has not 
been kept good by deposit, but in the bill the bank offers to pay 
such portion of the taxes levied as this court may adjudge légal and 
collectible from the bank. 

The laws of this state in force at the time of said assessment 
made ail banks therein agents for their respective shareholders, and 
authorized the collection from each bank of taxes upon its stock 
assessed against it as such agent 1 HiH's Code, §§ 1038-1040. 
Compliance with the provisions of this statute is prerequisite to 
enforcement of obligations and the exercise of rights created there- 
by. The complainant is not charged upon the assessment roll as 
agent for its shareholders, nor charged at ail for any tax upon its 
stock, nor even referred to by its proper corporate name in the as- 
sessments against its several shareholders; therefore the warrant 
to the tax collecter confers no authority upon Mm to seize the prop- 
erty of the banli for the purpose of enforcing payment of taxes 
charged against the individual shareholders; and the law does not 
authorize the bank to pay said taxes, and charge the same against 
the shareholders. 

Unjust discrimination in the valuation of national bank stock, 
as compared with the assessment of other moneyed capital in the 
hands of individual citizens of the state, is prohibited. Eev. St 
U. S. § 5219. Shareholders of national bank stock hâve this 
statute as a guaranty that they cannot be taxed upon their stock 
heavier than other moneyed capital in the state; and, when ap- 
pealed to in their behaJf, the courts are bound to give effect to the 
law. If inequality is shown to the préjudice of shareholders, either 
the assessment must be declared to be entirely void, or at least the 
excess of the tax above the rate imposed upon other moneyed capital 
must be abated. People v. Weaver, 100 U. S. 539; Pelton v. Bank, 
101 U. S. 143; Cummings v. Bank, Id. 153; Boyer v, Boyer, 113 U. 
S. 689, 5 Sup. et 706; Puget Sound Nat Bank v. King Co., 57 Fed. 
433. A court of equity is the proper forum to grant relief; and an 
injunction is the proper remedy. Cummings v. Bank, supra. 

Taxpayers against whom unjust discrimination has been at- 
tempted by county assessors in this state are not precluded from 
obtaining relief in a court of equity by faHure to exhaust the means 
of redress afforded by the laws authorizing the county commission- 
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leràî ti) ^tializè assessmëntéf This poinïivàs imolved in the caée of 
Andréas y. Kirig Co., 1 Wash. ^t. 46, 23 Pac. 409. In that case the 
îower fÇtiuH réfused an mjiiiiction to a taxpayer \vlio alleged that, 
by tiië inettiod of assesaing, the valuatiep ôf mortgages w^s relatively 
hi^her tliân ttie valuatioli placed upQii other kinds pf property, and 
held tlla,t a court should not be called upon to perfonn the labor of 
revisiïig ^n entire assesjSment roll, j|jid that the complainant, in- 
stead or délaying until aftjer the tax 'ii>ll had been made, and taxes 
levied ànd partly colléctéd, shoùld' hâve applied to the board 
of county commissioners to èqtialize the assessnients, and, if ag- 
grievedf by dn èrïoneous décision of tie board, he should hâve sought 
relief by an appeal to the' court, unde'r a statute then in force, au- 
thorizing à:^ àppeal from any order or décision of the county commis- 
sioners. The opinion of tiie suprême court shows that the question 
whether.thè plaintiff had another adéquate remedy than the one in- 
voked was cônSidered. The lowèr court was rêver sed, and it was 
distinctly held that a gênerai rule or method of asséssing property 
for taxation, which opérâtes to discriminate agàinst and, unduly 
burden any particular class of property, is unlawful in this state; 
that an assessment according to such rule or method is in f act f raud- 
ulent, and that an aggrieved party is entitled to an injunction to 
prevent the collection of a tax levied upon such unlawful and fraud- 
ulent assessment. The décision of the suprême court must therefore 
be understood as declariug that the law vesting in the board of 
county commissioners powei* to equalize assessments does not pro- 
vide an exclusive remedy nor limit the power of a court of equity. 
According to that décision the plaintiff would be clearly entitled, 
by laws of this state, tp thé felief prayed for, if this suit had been 
brought in a court of the state, and thé same remedy should be avail- 
able. 

Under the circumstanceà alleged in the amended bill, failure to 
make a légal tender, and keep it gpod, does not cpnstitute a bar to 
relief in equity. Thé complàinajit is not called upon to make a 
tender, for thé reason thalt it is n:ot liable for any part of the tax, 
there being no îissessment against the bank. Moreoyer, a tender of 
less than the whole tax levied would be useless. If' the bank were 
legâUy liable for part of thé tax, it would be excused from making 
â tender by the déclaration of the board of county commissioners 
to not accept less than thé Vbéle amount levied, which is nothing 
less than a notice of a refnsàl to accept a tender. 

The foregoing are my conclusions touching the several questions 
àrgtied by counsel, and I ani. çonstrained thereby to overrule the de- 
toùrrer. 



GLBNN V. EOOSEVBLT et al. 
(Circuit Court, S. D. New York. July 17, 1894.) 

EVIDEKCE— COMPARTSON OP BaSDWMTING. 

Laws N. Y. 1880, c. 86, whIch provldes that comparlson of a disputed 
wi'iting with any writlng proved to the satisfaction of the court to be 
genuine shall be permitted to be made "by witnesses," and that "such 
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writings and the évidence of witnesses respecting thê same may be snb- 
mitted to the court and jury," does not authorize the sulimiasion of the 
writings to the jviry without any comparison by witnesses. 

On motion for a new trial. 

Burton N. Harrison, for plaintiff. 
Thos. F. Wentworth, for défendants. 

LACOMBE, Circuit Judge. An examination of the signatures 
of Cotting to the checks which were put in évidence, and of the 
signature to the St. Louis subscription list, shows that the jury 
probably based their conclusion on thé comparison of thèse writings 
which they were allowed to malce. Certainly, if it was error to al- 
low them to make such comparison, their verdict should not stand. 
The checks were put in évidence under the state statute (chapter 
36, Laws 1880), which provides : 

"The comparison of a disputed writing with any writing, proved to the sat- 
isfaction of the coin-t to be genuine, shall be permitted to be made by wit- 
nesses in ail trials and proceedings, and such writings and the évidence of 
witnesses respecting the same may be submitted to the com't and jury as évi- 
dence of the genuineness or otherwise of the writing in dispute." 

In the case at bar the checks were proved to the satisfaction of 
the court to be genuine. No comparison of them with the dis- 
puted signature was made by any witness, but they were nevertheless 
submitted to the jury as évidence of the genuineness or otherwise 
of the writing in dispute. ïhe plaintifî seasonably objected, and 
now assigns this as error. The statute in question may hâve been, 
as défendants contend, remédiai, but it should not, for that reason, 
be so construed as to open the door for the admission of évidence 
calculated to mislead the jury. There are such variances in the 
handwriting of an individual at différent times and under différent 
circumstances that it is not diflQcuIt to sélect samples of genuine 
writing so dissimilar to the one in dispute that a jury, uninstructed 
as to the fundamental characteristics which underly the variances, 
may easily fall into error when making their comparison. The 
case at bar is a conspicuous instance. Ail the checks, which, of 
course, bear the signature registered at Mr. Cotting's bank, hâve a 
scroll beneath the name, and a capital of the standard shape. The 
name as written on the subscription list is without the scroll and bas 
a lower case c written large. In ail other respects there is such 
similarity between them ail that it is difficult to understand how any 
fair-minded person can escape the conviction that they were written 
by the same hand. Still the jury, impressed no doubt by the différ- 
ent type of the C and by the scroll, reached the opposite conclusion. 
It is suggestive that no genuine signatures of Cotting to anything 
but bank checks were introdueed for purposes of comparison. The 
statute, it will be seen, permits the comparison "to be made by wit- 
nesses," and it is the "writings and the évidence of witnesses respect- 
ing the same," which may be submitted to the jury. Literally con- 
strued, it does not warrant the submission to the jury of the genuine 
writings, unless a comparison with the disputed writing bas been 
made by witnesses. Certainly the "évidence" respecting the genuine 
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writings which is to be submitted to the juiy cannot be the évidence 
of their genuineness, for that is addressed solely to the court, who 
is to détermine that question to Lis satisfaction without interférence 
by the jury. And no other "évidence" respecting thèse genuine 
signatures is compétent, except such as the statute provides for, 
viz. a "coijuparison • • • by witnesses." It is such évidence, 
therefore, which the statute couples with "such writings" as proof 
proper to submit to the jury. The diligence of counsel has pre- 
sented upon their briefs the entire body of state authorities con- 
struing this statute, and in them there is found nothing which re- 
quires a différent construction. The verdict is set aside, and a new 
trial ordered. 



TEXAS & p. RY. CO. v. NOLAN. 

(Circuit Court of Appeals, Fifth Circuit May 15, 1894.) 

No. 217. 

1. Négligence— AvoiDiNG Conséquences of Contributory Négligence. 

The rule tliat plaintiff cannot recover If himself guilty of négligence con- 
trlbutlng to his injury, though not applicable where défendant, by the ex- 
ercise of reaâonable care, might hâve avolded the conséquences of plain- 
tifC's négligence, applies, without qualification, where the party inflicting 
the injury is not chargeable with négligence indulged after the position 
of the injured parly was discovered, or, by the exercise then of reasonable 
care, would bave been discovered. 

2. Appeal — Harmlbbs Errok— Instructions. 

Giving an instruction not applicable to the case cannot be held to hâve 
Injured défendant, where other instructions gave the correct rule, and the 
jury could not hâve found for hlm under any proper instructions. 

In Error to the Circuit Court of the Unitei States for the East- 
ern District of Texas. 

This was an action by the widow of James Nolan against the 
Texas & Pacific EaUway Company for damages for the death of said 
Nolan. At the trial the jury found for plaintiff, and judgment for 
plaintiff was entered thereon. Défendant brought error. 

T. J. Freeman, for plaintiff in error. 

E. C. De Graffenried, for défendant in error. 

Before McCORMICK, Circuit Judge, and LOCKE, District Judge. 

McCOEMICK, Circuit Judge. This is a suit by the widow of 
James Nolan, on her own behalf and for their four minor children, 
to recover damages for the killing of her husband. James Nolan 
was a locomotive engineer, about 40 years of âge, and had worked 
for tbe Texas & Pacific Eailway Company about 20 years. For 
7 or 8 years just before and up to January, 1893, he had run, as 
a locomotive engineer for that company, in and out of Longview 
junçtion, the point in Texas where the International & Great North- 
ern Railway Company's road intersects that of the Texas & Pacific. 
His family, the défendants in error, resided in Longview junçtion. 
Their home was near the passenger dépôt at that place. This 
dépôt is a union dépôt. At this point the course of the main track 
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of the Texas & Pacific Eailroad is east and west Just north of 
this dépôt are the main track, and a number of switcli tracks 
parallel to the main track. Thèse switch tracks extend about 200 
yards west of the dépôt, and east of it to their connection with the 
main track. South of the dépôt are the tracks of the other coin- 
pany. About 30 feet west of this dépôt, crossing ail of thèse tracks 
at a right angle, runs a road crossing, 19 feet wide, in constant and 
fréquent use by the gênerai public. The village at Longview 
junction and the town at Longview station, a half mile further 
west, blend into each other, and, between them, contain three or 
four thousand inhabitants. Longview junction is 45 minutes' run 
west of Marshall. On the morning of July 22, 1893, James Nolan 
and his wife went to Marshall on the train. She intended to re- 
main at Marshall over night, and he intended to return to their 
home by the train leaving Marshall at 4 p. m. on that day. He 
missed that train hy a f ew minutes, and had to wait for the 12 : 30 
train that night. He boarded that train, and took a seat in the 
smoking apartment of the sieeper. The waiter on the sleeper was 
in that apartment, asleep. When the porter of the sleeping car 
came in, he asked Nolan if he wanted a sleeper. Nolan did not 
answer. Just then the conductor entered, and said to the porter: 
"Let him alone. He is only going to Longview. He is an old en- 
gineer; has been down to Marshall, and is going home." On ar- 
riving at Longview junction the train conductor came back in the 
sleeper for the purpose of getting Nolan o£f, and the conductor and 
the porter took Nolan by the arm, and put him ofl the train. 
The porter thought Nolan was dnmk. Nolan had several bundles 
under his arm and in his hand. The train was standing on the 
second track north of the dépôt, so that the engine stood on the 
roadway, 30 feet west of the dépôt. Nolan had to take this roadway 
to go to his home, which was two or three blocks north from the 
dépôt. On the first track north of that on which the train stood, 
cabooses were blocked both east and west of the roadway, with only 
about 16 feet clear over the roadway. The engine was breathlng 
with a loud noise, and was popping off steam. On the second 
track north of the one on which the train stood, a yardman in 
charge of a switch engine at or near the west end or head of this 
track, about 175 or 200 yards west of the roadway, was engaged 
in kicking cars across the roadway to be coupled to com- 
panion cars east of it Near the crossing there was a switch 
man to catch the detached car when it was kicked east, and 
couple it to the train that was making up. North of this track on 
which they were making up a train the tracks were blocked with 
cars so that the view north was obstructed, except along the line 
of the roadway. When Nolan had been assisted oflf the train he 
immediately passed west alongside the train until he reached the 
roadway, and then tumed north on it, going towards his home. 
He was struck by a box car being shot across the roadway, run 
over, and instantly killed, within three minutes of the time he 
was put off the train. The place where he was killed was very 
dark. There was no light or person on the car that struck him. 
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No sigpfilj by light or soun^,:was givem of its eoming. There were 
nine feçfebi^tween thistrack and the one ou vfhich the caboose? 
were blojçked. Until Nolan had passed the traçk on which the 
cabooses were blocked, be could not bave seen tbe car that struck 
liim. The engine of the passenger train was making so much noise 
that he could not hâve heard the noise made by the moving of 
the car that struck Mm. The Une of the track on which this car 
moved was so dark that the switebman placed to look out for it 
did not see it, or see Nola.n until the car was right on Mm, — 
within 15 ifeet of him, — running at the rate of 5 or 6 miles an 
hour or more. When tMs switchman saw IsTolan and the car, at 
the same instant, Nolan appeared to be looking ahead, in the direc- 
tion of the road he was on. When the car had passed on, Noian's 
body was between the rails; his head towards the west, near the west 
line of the roadway, his face down, and his right arm across the 
north rail of the track. There is some conflict in the testimony 
as to whether Nolan was di;unk. This being substantially ail the 
évidence offered in the case, the railway company requested the 
court to give the following spécial charges, numbered, respectively, 
1 and 5: 

"It being mantfest from the évidence In this case that the death of .Tames 
Nolan was thfe resuit of his own contributory négligence, the plaintiff is not 
entltled to recpver, and you wiU return a verdict for the défendant." "You 
are charged, gentlemen of the jury, that the plaintiff, in her pétition, al- 
lèges, as the acts of precautioti taken by James Nolan before stepping upon 
the tracli, that, 'before stepplng upon the track upon which he was sti-uck, 
he dld carefully look and Usten and watch to see if any cars were approach- 
Ing;' and you are charged that under the facts of this case the language 
used in the pétition, abové quoted, states the measure of càre required of 
him before stepping upon the track; and if you believe from the facts that 
he did not 'carefully look and llsten and watch to see if any cars were ap- 
proachlng' before he stepped upon the track, and that such acts of care on 
his part would hâve apprised him of the danger in time to hâve averted it, 
the plalntift cannot recover." 

— ^Which the court refused to give. 

A part of the court's gênerai charge was as followst 

"The gênerai rule of law applicable to a case of this charaeter is that 
It Is the dvity of the défendant to provide safe approaches to and from its 
dépôt By the term 'safe' Is not meant that the ground at the crossing it- 
self is in perfect condition, but It bas a broader meaning. It means that it 
must be safe, not only in construction,— reasonably safe,— but also that it 
wlU be kept In that condition, and ^ee from foreign objects passing over 
it while parties traveling are departlng and arriving in a reasonable time 
and in a reasonable manner, and as they are necessarily expected to arrive 
and départ As to what is diligence,~proper diligence,— in any case of that 
charaeter, dépends largely upon the surroundings. At a dépôt where It is 
remote from population, and where: there are few arrivais or departures, 
less diligence would be necessary thkn In a place where arrivais are fréquent 
and large. As to whether a flagihan. and light would be necessary would dé- 
pend upon the same conditions. In a large and crowded city, where par- 
ties are passing frequently, and ,may be reasonably expected to pass frequent- 
ly, It requires a higher degree of diligence th m In a. place that Is seldom used. 
As applied to this particular case, if the évidence shows that the place 
where the train stopped, and where Nolan left the train, was one frequently 
used,— often used,— then in that state of case the gênerai nule would be that 
it would be the duty of the Jlefendant to use that degree of care commen- 
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surate with the probable danger, It might be necessary to liave a flagman. 
It mlght be necessary to hâve a light. It might be necessary ihat the train 
should not be turned loose, witbout a brakeman to coatrol its motion, when 
it was kicked up a siding. As to ail thèse matters, I regard them as ques- 
tions for the jury, and not for the court. You are instrueted it would be the 
duty of the company, if you believe froni the évidence that the passenger 
trafflc was such there that trains were frequently passing out and In, and 
that was a natural approach to or from the dépôt, and one provided by the 
company, that before the company could tum loose a car, without means of 
stopping it, it would be its duty to use ail reasohable précautions to glve 
notice of the approach of such a train, to prevent injury to any party that 
might be passing on this crossing; and if the company should fall to use 
such diligence, and a party was injured in conséquence, the company would 
be llable, unless the right of action was defeated by contributory négligence, 
which I will now speak' of." 

The court gave spécial charges requested by the plaintiff, as 
follows ; 

"No. 2. Although the raie is that, even if the défendant be shown to bave 
been guilty of négligence, the plaintiff cannot recover, if Nolan himself is 
shown to hâve been guilty of contributory négligence which had something 
to do in causing the accident, yet the contributory négligence on Nolan's 
part would not exonerate the défendant railroad company, and prevent the 
plaintiff from recovering, if it be shown that the railroad company might, 
by the exercise of reasonable care and prudence, hâve avoided the consé- 
quences of Nolan's négligence. No. 3. Upon th^ issue of contributory nég- 
ligence the bm'den of proof is on the railroad company, défendant, tô show 
that plaintiff was négligent, and that Lis négligence contributed to the in- 
jury." 

To the refusing of each of said spécial charges asked by the 
défendant, and to the giving of said portions of the gênerai charge, 
and the giving of spécial charges 2 and 3 asked by the plaintilï, 
the défendant below duly excepted. There was a verdict and 
judgment for plaintiff. The défendant sued out this writ of error, 
and assigns as error (1) the refusai to give its requested charge 
No. 1; (2) the refusai to give its requested charge No. 5; (3) the 
giving of the plaintiff 's spécial charge No. 2; (4) the giving of that 
portion of the gênerai charge to the giving of which the défendant 
excepted; (5) the giving of plaintiff's spécial charge No. 3. 

If we hâve not misconceived the effect of the testimony, the flrst 
two of thèse assignments do not require any notice, further than 
to say that it is difiQcult for us to conceive in what light this évi- 
dence could be so set or read as to make it appear, to able lawyers, 
to warrant the asking of thèse requested charges. 

We pass, for notice further on, the third error assigned. The 
action of the court complained of in the fourth and fifth spécifi- 
cations of the assignment of errors was substantially correct It 
is supported by the décisions of the suprême court, and by accepted 
précédents and text writers cited in the opinion of that court. 
Railway Co. v. Ives, 144 U. S. 408, 12 Sup. Ct. 679, and authorities 
therein cited. 

The action of the trial court complained of in the third error 
assigned appears to us to be subject to the criticism suggested by 
counsel for plaintiff in error in their printed brief, and in Mr. 
Freeman's oral argument The language of the given spécial 
charge is in substance, and almost literally, similar to a charge 
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passed on by the suprême court in Goasting Co. v. Toison, 139 
U. S. 558, 11 Sup. et. 653, where that court announces that "the 
qualîflcation of tiie gênerai rule, as thus stated, is supported by 
décisions of higb autbority, and was applicable to tbe case on trial." 
In the case just cited tbe agents of tiie défendant company saw 
the position of tiie party injured before he was injured. They 
were acquainted with the locality, and qualified to judge of the 
hazard of his position, and might hâve had the boat so handled 
as to hâve avoided the injury. The gênerai rule and the quali- 
fication are also announced in the Ives-.Oase, above cited, at page 
429, 144 U. S., and page 679, 12 Sup. Ct, with citations of authority 
supporting it, beginning with Davies v. Mann,- 10 Mees. & W. 546, 
in which the qualification was first announced. In this earliest 
case the plaintiff had tumed his animal loose to graze on the 
highway, with the animal's forefeet hoppled so that he could not 
readily get out of the way of passing wagons. The servant of the 
défendant either saw the animal, or could hâve seen htm in time 
to hâve avoided the injury if he had moderated his pace to a 
careful one. We think a careful examination of the cases will 
show that the gênerai rule, without the qualification, applies in 
ail cases where the party inflicting the injury was not chargeable 
with négligence indulged after the position of the injured party 
was discovered, or, by the exercise then of reasonable care, would 
hâve been discovered. In this case the proof tends to show that 
Nolan knew the custom of the company in doing such work in 
this yard. His'knowledge of that eustom did not relieve it of 
its négligent character if, under the circumstances there, it was 
négligent, but it imposed on him a higher degree of care. If, 
with this knowledge on his part, and the duty it devolved on him, 
the antécédent want of ordinary care on the part of the défendant 
can be held sufflcient to entitle the plaintiff to recover, notwith- 
standing his négligence contributed to cause his death, it would 
be idle to inquire whether or not he was guilty of contributory 
négligence. Such a construction would not qualify the settled 
rule, It would destroy the rule. There is no proof of any other 
or subséquent want of care on the part of the défendant, and hence, 
while the qualification may be held now to be as well settled as 
the rule itself, in our opinion, it was not applicable to the case 
on trial. It appears, however, from explanations inserted by the 
trial judge into the bUl of exceptions tendered by the défendant, 
that in other parts of the gênerai charge than those excepted to 
by the défendant, and in spécial charges 2, 3, and 4 requested by 
the défendant, and given by the judge, the correct rule was given 
to the jury. We are, moreover, unable to see how the jury could 
hâve found for the défendant, in this case, under any proper in- 
structions. While, therefore, we cannot approve of the requested 
charge under considération, as applicable to the case on trial, it 
seems clear to us that it cannot hâve injured the défendant. The 
judgment of the circuit court is affirmed. 
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BKOWN V, VAN METER. 

(Circuit Court of Appeals, Blghth Circuit June 25, 1894.) 

No. 376. 

Chattel Mortgages— Title and Possession — Absolute Bill of Sale— Rb- 

PLETIN. 

In an action for possession of Personal property, by one alleging title and 
right to possession, défendants pleaded a bill of sale from plaintifl to 
them, alleging that it was an absolute eonveyance, and produced évidence 
to sustain tlieir allégations. Plaintiff admitted that he exeeuted the In- 
strument set fortli, but gave évidence that it was a mortgage. Held, that 
such évidence did not change the légal effect of the Instrument on the 
question at issue, under Mansf. Dig. Arli. § 4754,— in force in the Indiau 
Territory,— which provides that, in the absence of stipulations to the con- 
trary, the mortgagee of Personal property shall hâve the légal title thereto, 
and the right of possession. 

In Error to the United States Court in the Indian Territory. 

The défendant in error, John Van Meter (hereafter called the plaintiff), 
brought an action for the possession of Personal property against Lizzie 
Brown and Ben Brown (hereafter called the défendants) in the United States 
court in the Indian Territory, and obtained the judgment whlch this writ 
of error Is brought to reverse. 

He aUeged In his complaint, which was filed May 23, 1889, that he was 
the owner and entitled to the possession ôf the property, and that the dé- 
fendants unlawfully detalned it from him. The défendants answered that 
the défendant Lizzie Brown had purchased of the plaintiff, and he had con- 
veyed to her by a bill of sale, a large portion of this property, in March, 
1887. The plaintiff replied that the bill of sale was not made to convey 
the property, but was for the purpose of securing certain rents that might 
become due from him to the défendant Lizzie Brown. On the trial there was 
évidence tending to prove that the bill of sale was an absolute eonveyance 
of the property, and, on the other hand, that It was made to secure the 
rents, and not as the évidence of a sale. 

G. L. Herbert, for plaintiff in error. 

S. O. Hinds, N. A. Gibson, W. B. Johnson, A, C. Cruce, and Lee 
Cruce, for défendant in error 

Before CALDWELL and SANBOEN, Circuit Judges, and 
THAYEB, District Judge. 

SANBOEN, Circuit Judge, after stating the facts as above, de- 
livered the opinion of the court. 

Under the statutes of the state of Arkansas, which were in force 
in the Indian Territory (26 Stat. 95), the mortgagee in a chattel 
mortgage which contains no provisions to the contrary holds the 
title to, and the right of possession of, the mortgaged chattels, as 
against the mortgagor, until the mortgage debt is paid. Section 
4754 of Mansfleld's Digest of the Laws of Arkansas provides that, 
"in the absence of stipulations to the contrary, the mortgagee of 
Personal property shall hâve the légal title thereto and the right 
of possession." Jones, Chat. Mortg. § 426. 

The court below charged the jury that if the instrument in 
writing, from the plaintifl to Lizzie Brown, was not exeeuted for 
the purpose of conveying the title to the property therein de- 
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scribed, notwithstanding said instrument miglit bave been intended 
as a mortgage, tbe jury would flnd foP thé plaintiff. The state- 
ment of^tfie case, and, tbe statute we bave quoted, deuionstrate 
tbe error'of tbis cbdrgè. An effort ismàde to sustain it on tbe 
ground tbat tbe défendants could net bold tbe property in tbis 
action, ,un<Jer tbe bUl of sale, if it was in.fact a subsistirig mort- 
gage, because, in tbeir answer, they declared upon it as an absolute 
eonveyaûcè. Let us seev Tbe allégations of title and rigbt to tbe 
possessiôri in tbe compî^înt gavé tbe plaintiff tbe rigbt to prove 
any çlaini to tbe property tbat gave bim tbe rigbt to possession. 
Miller v, Adamson, 45 Minn. 99, 47 N. W. 452. Tbe détendants 
pleadêd tbe plaintiff's l;»ill of sale td tbe défendant Lizzie, and 
alleged tbait it was an absolute conYeyance pf tbe property. On 
tbe trial they produeed évidence tending to sustain thèse alléga- 
tions, and tbe plaintiff admitted tbat he executed tbe instrument 
set fortb in tbe answer. Now, tbat instrument was as complète 
a défense to tbis action, under tbe sta tûtes of Arkansas, if it was 
a subsisting mOrtgage, as it was If it was an absolute conveyance. 
The évidence tbat it was à mortgage was not produeed by tbe 
défendants, but by tbe plaintiff- Tbat évidence did not change 
tbe légal eflect of tbe instrument upon tbe question at issue, — tbe 
rigbt to tbe possession of tbe property in question; and tbe dé- 
fendants were entitled to a peremptbry instruction to tbat effect, 
juSt as they would bave bee^ entitled, to an instruction tbat any 
ijnmaterial évidence produeed by tbe plaintiff, sucb as that tbe 
biU of sale was a deed or a lease, or any otber instrument wbose 
légal effect gaYé tbém; thè rigbt : pif possession, would not defeat 
tbe rigbt w;hicb tbe instrument tbat, they had pleaded and proved 
vested in them. 

It is undoubtedly true tbat if tbe plaintiff had proved, under 
proper pleadings, that tbe bill of sale was a uiortgage, and tbat 
tbe debt tbat it, was given to isecùre had been paid before tbe 
cPtnmencement of'the action, hé inight bave recovered. A cbattel 
mortgage is without force or effect after tbe mortgage debt is paid, 
and tbe title and rigbt of possession is in tbe mortgagor from tbe 
moment of payment. It is unnecessary to consider wbether or not 
tbe pleadings were sucb as to warrant évidence of tbe payment of 
tbe mortgage debt, for tbe case must be retried, and tbis question 
will undoubtedly not recur. 

Tbe judgment below is reversed, with costs, and tbe cause re- 
manded, with directions to grant a new trial. 



WILLIAMS v. WILLIAM J. ATHENS LTJMBER Oo., Limited, et al. 

(Circuit Court, E, I). tbuisiana. Jtine 8, 1894.) 

Tax Salb— Prima Fa-^ib Titi-b. 

A purchaser at a tax sale. In good faitli, who has a title from the compé- 
tent àud proper offlcer, valid in fdrm, and wlthont patent defect, and who 
lias been in possession for 10 years, may, under the constltutional provi- 
sions of the State of Louislana (artiéle 210), defeat the claim of the original 
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owner, although the tax deed was insufflclent, by reason of Informalltles 
attendant upon the advertisement and sale of the property in question. 
Giddens v. Mobley, 37 La. Ann. 417, foUowed. 

This was an action by Thomas S. Williams against William J. 
Athens Lumber Cîompany, Limited, in liquidation, and others, for 
the recovery of certain real property. 

Keman & Wall, for plaintiff. 

Fenner, Henderson & Fenner, for défendant W. J. Athens Lum- 
ber Company, Limited. 

Morris Marks, for Jacob Prince, called in warranty. 

PAEDEE, Circuit Judge. This is a petitory action to recover 
from the défendants about 800 acres of land (described in the péti- 
tion) in the parish of Livingston, state of Louisiana, the plaintiff re- 
lying upon patents direct from the state to himself, issued in 1868. 
The défendants rely upon a tax coUectoi-'s deed of sale made on 
the Ist day of April, 1876, and conflrined by the stqte auditor 
on the 29th day of December, 1876, under the provisions of Act 
No. 47, approved March 14, 1873. The défendants also pleaded the 
prescription of three and flve years, an estoppel in pais, and the 
prescription of ten years. Trial by jury was waived, and the cause 
submitted to the court. As in so many other cases, the informalities 
attendant upon the adrertisement and sale of the property in ques- 
tion for taxes were so many and so grave that, as a title to the lands 
In question, the deed of the tax collector, although confli-med by the 
auditor of the state, and duly recorded in the proper office in the 
parish where the land was situated, is insuflBcient to show title in 
the grantee. It is not necessary to point out thèse informalities, 
which probably go to the extent claimed by the plaintiff, and render 
the said tax deed absolutely null. The exception of the prescrip- 
tion of three and flve years is based upon the follovring statutes: 
Section 5 of Act 105 of 1874, declaring that "any action to invalidate 
the titles to any property purchased at tax sale under and by virtue 
of any law of this state shall be prescribed by the lapse of three years 
from the date of such sale;" and article 3543 of the Eevised Civil 
Code of the state, providing that "ail informalities connected with 
or growing out of any public sale made by any person authorized to 
sell at public auction shall be prescribed against by those claiming 
under such sale after the lapse of flve years from the time of making 
it, whether against minors, married women or interdict persons." 
In Barrow v. Wilson, 39 La. Ann. 403, 2 South. 809, the previously 
adjudged cases bearing on the prescription claimed were reviewed, 
and the court held that section 5 of Act 105 of 1874 was a statute 
of prescription, and that, under facts similar to the facts in this 
case, such prescription barred the plaintifl's action for the land 
covered by the tax title. This décision, however, has been some- 
what reconsidered and modifled in the case of Breaux v. Negrotto, 
43 La. Ann. 426-441, 9 South. 502, where it was held that the opinion 
in Barrow v. Wilson was eiToneous to the extent of holding that 
in respect to failure of notice the prescrirtion of three years was 
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tenable. !ûi the présent case it is claimed that ttere was no 
notice given by the tax collector to Williams, tlie delinquent debtor, 
and that, therefore, the statute of three years, referred to, does not 
apply. The statute of 1873, under which the sale was made, pro- 
Tides that in ^11 cases of Tacant property, or when the owners are 
unknown or absent, and hâve left no known agent, the taxes upon 
which property shall not hâve been paid, the parish or district judge 
shall, on the application of the tax collector, appoint a curator ad 
hoc, upon whom notice shall be served. In the tax deed given by 
the tax collector no mention is made of the appointment of a curator 
ad hoc, except that in the costs and charges recited in the deed a fee 
is charged and coUected for such curator. No évidence has been 
offered tending to show that Williams, the owner, was unknown, or 
an absenteOj in the sensé of the law, or, if absent, that he left no 
known agent; nor is there any évidence for or against the proposi- 
tion that Williams was duly notifled; although there is évidence, 
incîdentally, showing that at the time of the sale Williams was 
actually absent from the parish. Evidence also is offered tending 
to show that in none of the records of the parish of Livingston is 
there anything to show that a curator ad hoc was appointed to rep- 
resent Williams in the matter of delinquent taxes. Under thèse 
circumstahces, the défendants contend that, as to the appointment 
of a curator ad hoc, the évidence tliat no judicial record can be found 
of the appointment is not suflQcient to establish that no appoint- 
ment, if one was necessary, was made; and that, as the tax deed 
shows on its face a charge for the fee of the curator ad hoc, and 
consideriiig the lapse of time, the maxim "omnia rite acta" will 
prevaU. Citing Gibson v. Foster, 2 La. Ann. 509; Mather v. Leh- 
man, 44 La. Ann. 619, 10 South. 939. 

With regard to the estoppel in pals, the proved facts are that, 
after the pùrchase by Jacob Prince at the tax sale, and the delivery 
and recordation of the tax title, and in the year 1879, he tendered 
back to said Williams the lands in question, upon Williams' re- 
funding to him the amount paid for said lands, saying that he did 
not wish to hold the samé if Williams desired them, which offer was 
refused by Williams, who said that he did not want and would not 
hâve the lands, and would not claim them; and thereafter the said 
Jacob Prince paid ail the taxes upon the said lands, and made im- 
provements upon the same. It does not appear that Prince made 
and tendered any deed of release, or made any other than a verbal 
offer to restore the lands to Williams on payment of the amounts 
which Prince had paid for the lands and had disbursed for the 
payment of taxes. The contention with regard to this estoppel 
is that, as Williams declared his intention of not attempting to- 
recover the lands, .and by his conversation led Prince tô believe that 
hi& title would not be contested, so that thereafter he expended 
money and time in improving the same, it would be unjust to permit 
Williams, particularly after the lapse of so many years, and when 
the land has actually increased in value, and large and valuable im- 
provements hâve been made on the same, to corne in and claim the 
property because of defects in the tax title. The text-books sup- 



WILLIAMS V. WILLIAM J. ATHENS LUMBEB (X). 661 

port thls contention. Bigelow, Estop. 566; Herm. Estop. 1054. 
There is not mnch. doubt that in a court of equity the estoppel 
claimed in tMs case would be given full effect, and the only question 
hère is whether it is equally available in a court of law. 

The exception of prescription of 10 years is based on the follow- 
ing facts, established by the évidence, to wit: The tax deed and 
the confirmation thereof by the auditor of the state were duly 
recorded, one in 1873 and the other in 1874, in the proper records 
of Livingston parish, from which time the défendant Jacob Prince 
and his grantees hâve paid ail taxes assessed against the property. 
In 1879 the défendant Prince entered into actual possession of the 
lands in question, made improvements thereon, and from that time 
to the institution of the présent suit he and his grantees hâve 
been in as full, complète, and active possession as the character of 
the lands — ^which were timber and uncultivated lands — required. 
The constitution of 1868 (section 118) déclares that ail deeds of 
sale made by coUectors of taxes shall be received by courts in 
évidence as prima facie valid sales," and the constitution of 1879 
(article 210) déclares the same. The défendant Jacob Prince and 
his grantees hâve held constructive possession under the tax col- 
lector's deed, prima facie valid, and paid taxes on same, for nearly 
20 years, and actual corporeal possession as owner for nearly 15 
years. In the case of Giddens v. Mobley, 37 La. Ann. 417, as stated 
in the syllabus, it is decided as follows: 

"The good faith necessary to enable a claimant under a tax title to plead 
prescription Is simply that he shall not hâve acquired the property mala fide. 
Where the tax deed is valid in form, and there Is no defect stamped on its 
face, and the sale has been made by the proper offlcer, the purchaser Is a pos- 
sessor in good falth. A possessor and owner cannot be deprived of his right 
to plead prescription because he might by inquiry and careful examination 
hâve discovered that his vendor had no title. The constitutional direction 
that ail deeds from tax collectors for land sold by them for taxes shall be 
reoeived as prima facie valid has placed tax titles on the same footing as 
other titles under judlclal sales, and subjected them to the same raies as 
sherlfCs' deeds. Before that constitutional change was made, an assessment 
could not be presumed, but must be proved. By virtue of that change it is 
presumed wlthout proof, and prima facie the tax deed Is valid. I£ that deed 
is valid in form, and the defect is want of authority, or rlght in the offlcer to 
make it, and not in the manner of making it, the Isnowledge that the offlcer 
had no right to make the sale is not brought home to the purchaser. No sym- 
bolic ceremony, such as livery of selsln at common law, Is necessary to constl- 
tute a taklng possession of land. The authentic act of sale of land described. 
by location, extent, etc., is a taklng possession of it, and a notice to the world 
that he who thus clalms it claims as owner. Especlally is thls tnie of land 
In a State of nature, wlth forest unreclaimed. The purchaser at a tax sale 
in good faith, who has a title from the compétent and proper offlcer, valid in 
form, wlth no defect stamped upon It, and patent, and who has possessed by 
himself , or by himself and his authors, ten years, has acquired an Indefeaslble 
title, and may successfully defeat the claim of the original owners thereto." 

Thèse principles cover and provide for this case as though ex- 
pressly declared for it. Judgment will be entered for the défendant 
the W. J. Athens Lumber Company, Limited, maintaining the ex- 
ception of prescription of 10 years, rejecting the demand of the 
plaintiff, with costs, and recognizing the title and ownership of the 
W. J. Athens Lumber Company, Limited, to the lands in question. 
v.62F.no.7— 36 
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PARROTT T. NEW ORLEANS & N. B. R. C6. 

(Circuit Ckrart, B. D. Loulsiana. June 27, 1894.) 

1. Mastbr and Sertant—Oontbibutoky Négligence of Servant— Pleading. 
The pétition in an action agalnst a railroad company for injwies to a 
foreman of a switching crew while uncoupling cars, resulting from a defect 
In defendant's roadbed, alleged that, in the performance of liis duties as 
foreman, he was compelled to imcouple certain loaded cars, part of a 
ti^ain then In motion on defendant's rallway, and wbile so doing was in- 
Jured. Bdd tliat, It being prima facie négligence to go between cars of a 
moving train, such allégation, not stating any circumstances, eitber of 
spécial orders, gênerai duly, or the necessities of the case, which required 
plalntlfC to go between the cars, nor the rate of speed of the train, showed 
contrlbutory négligence on his part, and rendered the pétition bad. 

3. SAME-tNEGLIGENCE DP MaSTEB— PLEADING. 

The pétition in an action against a railroad company for injiu-les to an 
employé resulting from a defect in defendant's roadbed, alleged to bave 
been eitber a defect In original construction, or caused by washing, did not 
aver that défendant bad notice of the defect, or that it had existed for 
such a tlme and under such circumstances that défendant could be chargea 
with notice. Held that, consldering the defect as caused by washing, the 
pétition was bad for want of such averments, and an allégation that the 
defect had continued for an unreasonable length of time, being an aver- 
meht of a conclusion, did not supply the omission. 

This was an action by Charles W. Parrott against the New Orléans 
& Northeastern Railroad Company for personal injuriés. Défend- 
ant filed exceptions to plaintiff's pétition. 

O. B. Sansom, for plaintifE. 
Harry H. Hall, for défendant. 

PAEDEE, Circuit Judge. The plaintiff, who was an employé 
of the défendant company, sues to recover damages for an injury 
resulting from and through a defect in the defendant's roadbed. 
In Ms pétition, among otlier things not necessary to recite, he says: 

"That heretofore, to wit, October 16, 1893, at the City of New Orléans, in 
sald district, défendants wer«, and had been for a long time, carrying on 
the business of common carriers to and from said city of New Orléans; and 
then and there défendants WOTe possessed of divers roadbeds, rallways, ap- 
puftenances, and appUances, Including a large number of cars and coaches, 
locomotive steam engines and tenders, ali of which things défendants used 
and employed In and about thelr said business as common carriers. And de- 
fendants also hired and employed a large number of men, as swltchmen, 
brakemen, and foremen, to go npon said cars and coaches, and upon said 
roadbed, to conple and uncouple cars and coaches, and generally it became 
and waa necessary for ail said switchmen and brakemen to couple and un- 
couple said cars and coaches while the same were in motion upon said rall- 
ways; and then and there défendants hired and employed plaintiff as foreman 
of a certain switching crew, and, in dlscharging said duties as foreman, plaintiff 
was compelled and obliged to go upon and walk upon défendants' said road- 
bed, and among the rails there placed by défendants as part of their sadd rall- 
way, and to couple and uncouple said cars and coaches while the same might 
be in motion. That then and there it became and was défendants' duty to 
construct, maintain, and préserve ail their çaid roadbed, rallways, and appU- 
ances reasonably sufflcient and safe for switéhmen, brakemen, and foremen 
to walk upon and use while parforming their said work and duties,--that is 
to say, coupling and; uncoupling cars and coaches for défendants; but de- 
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fendants neglected their said duty, and neglôcted to maintaln tlieir said road- 
bed, railways, and appllances reasonably safe for défendants' switchmen, 
brakemen, and foremen to walk upon and use wbile performing tlieir said du- 
ties and work for défendants. And plalntifl specially avers that défendants 
carelessly allowed and permitted a certain paît of their said roadbed, and a 
certain appliance, commonly called a 'frog,' and certain rails tbere converging, 
sltuate and belng on Press street, between Marais street and Urquhart street, 
in said city, to become and remain for an iinreasonable length of time unsafe 
and dangerous to aU switchmen, braliemen, and foremen whose duties com- 
pelled them to go upon said roadbed to couple and uncouple cars and coaches 
in motion. And plaintifC further avers that said roadbed, railways, and ap- 
pliances became and were unsafe and dangerous as aforesaid because no sufli- 
cient quantity of dirt, earth, or ballast had ever been placed or depoeited 
upon said roadbed at the place last above mentioned, or if a sufficient quantity 
of earth, dirt, or ballast ever was there placed or deposited, the same was 
washed away or removed for an unrea«onable length of time; and in consé- 
quence of the absence of said dirt, earth or ballast, a soft and slippery mud 
puddle formed aiid existed at the place last above mentioned, and so re- 
mained for an unreasonable length of time; and défendants also constructed 
and laid two certain rails at the place above mentioned, converging and lead- 
ing tnto the aforesaid appliance commonly called a 'frog,'— ail of whlch. 
things were supported by certain cross-ties lying and being in said mud pud- 
dle,— wWch converging rails, frog, and cross-ties were then and there, and 
had been for an unreasonable length of time, loose, moving, and slipping about 
in ail directions; and the same became and were, for an unreasonable length 
of time, dangerous to the lives and limbs of ail persons going upon said road- 
bed to couple or uncouple cars or coaches for défendants. And then and 
there, on the day and year aforesaid, plaintiff, in the performance of his duties 
as foreman, was compelled to uncouple and eut off three certain cars, laden 
with coal; then being part of a large train of freight cars then in motion upon 
défendants' said railway on Press street, between Marais and Urquhart streets 
aforesaid, for said cars to run off upon a side track of said railway; and 
plaintiff then and there, observing ail reasonable care and caution, walked 
upon said roadbed to pull out thé coupling pin from the drawhead of a cer- 
tain car (being the third car from the end of said train), and while so doing, 
and exercising ail reasonable care and caution, plaintilï necessarily walked 
into said soft and slippery mud puddle, and then and there, in conséquence 
of the slippery and dangerous condition of the said roadbed, and in consé- 
quence of the absence of a sufficient quantity of dirt, earth, or ballast, at the 
place above mentioned, plaintiff's right foot slipped forward and between 
said converging rails, and, notwithstanding plaintiff made ail possible efforts 
to withdraw his said foot, it remained tast," etc. 

The défendant company excepta to the pétition on two grounds: 
First, that it shows the plaintiff was guilty of contributory négli- 
gence; second, that it does net show the négligence of the défend- 
ant company. 

1, Contributory négligence is a défense, and the absence of it 
need not be proved. Eailroad Co. v. Gladmon, 15 Wall. 410. Still, 
if the complaint against the railway company, by its statement of 
facts, shows that the plaintiff was himself guilty of négligence con- 
tributing to his injury, the complaint is bad, notwithstanding it 
may contain an averment that he was without fault Eailroad Co, 
v. Goldsmith, 47 Ind. 43. 

It is prima facie négligence to go between the cars of a moving 
train. The plaintiff, in his pétition, admits that he went between 
the cars of a moving freight train in order to uncouple them. He 
avers a gênerai duty devolving on foremen, brakemen, and switch- 
men to go on the defendant's roadbed, and between cars when ia 
motion, in order to couple or uncouple theïn, and he says: 
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"Platotlff, In the performance of his duty as foreman, was compelled to un- 
couple and eut off threë certain cars, laden with coal, then being part of a 
large train of freight cars then In motion upon défendant'» said railway on 
PreôS Street, between Marais and ITrquhart streets aforesaid, for said cars to 
run OfE upon a side track of said railway; and platntiff, tben and there, observ- 
ing ail reasonable care and caution, waiked upon said roadbed to pull out 
the coupling pin from the drawhead of a certain car, being the thlrd car from 
the end of said train, and while so dolng," etc. 

He does not say that in order to uncouple thèse particular cars 
he was compelled, either by duty, orders of his superiors, or the 
necessity of the case, to go between the cars while in motion, nor 
does he aver at what rate of speed the train was moving. It is tnie 
he says that, in the performance of his duties as foreman, he was 
compelled to uncouple and eut off three certain cars, laden with 
coal, then in motion, but he does not say how or by what he was 
compelled to go between the cars. Certainly, without a rule or 
order of the company, or some extraordlnary condition then ex- 
isting, defendant's compulsion, so far as he allèges it, existed in his 
own mind, and with référence to the easiest way to perform the 
duty in question. 

2. The pétition avers that the defect in the roadbed was either 
from a defect in original construction, or a defect caused by wash- 
ing, but it does not aver that the défendant company had notice 
of the defect, or that the same had existed for such a time and 
under such circumstances that the défendant company could be 
chargea with notice, if not possessing actual notice. The gênerai 
rule is that a pleading is to be constmed against the pleader, and 
if this rule is applied in this case the defect in the roadbed must be 
considered as resulting from the cause most favorable to the 
défendant, i. e. by washing; and, if it was caused by washing, it 
follows that, to hold the défendant company responsible for négli- 
gence, It must either hâve been brought to the attention of the com- 
pany^ or hâve existed for such a time that the company's knowl- 
edge of it can be reasonably presumed. The plaintifE's averment 
that it had so remained for "an unreasonable length of time" is 
an averment of a conclusion, and not of a fact. 

The plaintiff relies upon Snow v. Railroad Co., 8 AHen, 441, and 
Gardner v. Eailroad Oo., 150 U. S. 349, 14 Sup. Ct 140. In Snow v. 
Eailroad Co. the defect in the roadbed had existed for more than 
two months. The plaintiff had known of it for that length of time, 
and had complained of it to the repairer of the tracks of the défend- 
ant railroad. And when he stepped between the cars they were 
in motion, at a very slow rate, having been started on his signal; 
and the easing back of the engine, or motion of the cara, was nec- 
essary in order to uncouple, because it was an ascending grade. 
In Grardner v. Eailroad Co., supra, the defect in the roadbed had ex- 
isted for a month. The plaintiff was ordered to do certain coup- 
ling and uncoupling of cars, out of the line of his employment, and 
more dangerous. The -injury occurred where there was a down 
grade, and the cars, according to necessity and gênerai usage, were 
in sli^itmotion at the time. The defect complained of was in a plauk- 
ing at the crossing of a thoroughfare or highway, and more or less 
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conspicuous. The last paragraph of the chief justice's opinion 
throws a flood of light on the matter in hand: 

"Tested by tàU rule, we are of opinion that the case should hâve been left 
to the jury, under proper Instructions, Inasmuch as an examlnation of the 
record discloses that there was évidence tendlng to show that the crosslng 
was In an unsafe condition; that the injury happened In conséquence; that 
the defect was occasloned under such circumstances, and was such In Itself, 
that its existence must hâve been known to défendant; that sufflcient time 
for repairs had elapsed; and that the plaintiff was acting in obédience to or- 
ders in uncoupling at the place and time, and as he was; was Ignorant of 
the spécial péril; and was In the exercise of due care." 

In my opinion, in the présent case the plaintifiE's pétition should 
show whether or not the defect in the roadbed which caused the 
injury was or was not known to him, and also whether the defect 
was known to the managing agents of the company, either by ac- 
tual knowledge of the same, or by its existence for such a length of 
time, under circumstances more or less patent, from which notice 
to the company should be presumed. 

The pétition should also show such circumstances, either of 
spécial orders, gênerai duty, or the necessities of the case, as re- 
quired the plaintiff to go between the cars of a moving train at the 
time he was injured. The rate of speed at which the train was 
moving at the time plaintiff entered between the cars thereof in 
order to uncouple them is a material fact bearing on the question 
of négligence, under what is aUeged to be the gênerai duty of fore- 
men, brakemen, and switchmen in the defendant's employment to 
enter between moving cars to couple or uncouple them. 

Let the plaintiff amend within 10 days to meet the views herein 
«xpressed, or let the pétition be dismissed. 



BAEBBR ASPHALT PAVING CO. v. CITY OF HARRISBURG. 

(Circuit Court, B. D. Pennsylvanla. May 1, 1894.) 

No. 48. 

Inteepbbtation dp Contract— Implibd Waekantt. 

A company contracted with a city to do certain paving, the expense to be 
assessed against the abutting property. The city agreed to tum over to 
the company ail assessments paid into its treasury, and to assign the re- 
malning assessments to the company, which agreed to accept the same in 
payment of the amount due, with the further stipulation that "the city 
shall not be otherwise liable under this contract, whether the said assess- 
ments are coUected or not." After both parties had complled with the 
contract, the statute authorizing the assessment was adjudged tmconsti- 
tutional, and the company was unable to coUect the sums unpald. Hdd, 
that the contract gave rise to no implled warranty that the city had power 
to make the assessment, and it was not liable for the balance of the con- 
tract price. Horter v. City of Philadelphia, 13 Wkly. Notes Cas. 40, and 
Dlckinson v. City of Philadelphia, 14 Wkly. Notes Cas. 367, followed. 
Hitchcock V. Galveston, 96 U. S. 341, distinguished. 

This was an action by the Barber Asphalt Paving Company 
against the city of Harrisburg to recover money alleged to be due for 
:Street paving. Défendant demurred to plaintiff's statement of claim. 
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i Cteôfge FreaTc ig:ièeiièj GKarlfes H. Bei^er, ând A. S. Worthington, 

forplaîntiff, :'.;!,::;;: ■ y. ■•■'> ' 

Wra. B.MidM^tjon, Gitj Bol., tov àetmdant 

DALLAS, Circuit JwdgÇs- By a contract in wtiiing tetween the 
plaintiff aBd tiie défendant, the former agreed to do certain paving, 
and, having fully complled with and performed the contract on its 
part, itbripgs tfilsfetiittQ compel the défendant to pay for the work. 
The défendant démiirs to the statement of daim, and, in support of 
its demurrer, relies ùpon the following clauses of the contract: 

"And the clty of SaJrWaburg, on Its part, wlU pay to the sald the Barbei* 
Asphalt Paving Oompany; In accordance with the spécifications, and eut of 
the assessmentsmade and leyibd for thé purpose, the folio wing psices: * * *. 
It Is also undei-stoQdiand, agreed that the, payments aforesaid provided for 
shall be paid as foUoTys: Firgt, ont of the amount of the assessments pald 
Into the City treaSUrj'-'by' the'property otvners, and, when that fund is ex- 
hausted, then the cityof Harrisburg WUl assign to tlie said the Barber Asphalt 
Company the municipal claims assessed and levied upon the properties abut- 
tlng on and along t}ie sald Market street )3etween the points above mentioned, 
or mark the same of record to the use|Of the said compapy, and also permit 
the use of the corporate namé of the said city in any légal proceedings neces- 
sary or propêr to eiïîorce Oie àoUectlbn of the said assessments. It is also 
jinderstood and agreed that, the said company shall accept the said assess- 
ments in payment of the amount due it under this contract, and the city 
shall not be otherwise llable iander this contract, ■whether the said assessments 
are collected or nbt" ■ 

When the contract was made, and until after the work there- 
under had been corapleted, both parties supposed that the défendant 
could lawf ully make and enforce the assessments ref erred to in the 
foregoing extracts. In reliance upon this supposition, assessments 
were made, and municipal claims based thereon were flied, marked 
to the use of the plaintiff, and by it accepted. The owners of some 
of the abutting properties paid without suit, and the sum of thèse 
payments (|13,i70.59) the défendant paid over to the plaintiff. 
Every obligation of the .défendant was precisely fulflUed in accord- 
ance with the terms of the contract. It became, and was, an ese- 
cuted contract. This is unquestiohable; but the plaintiff, never- 
theless, insists that the défendant is stiU liable to it for the amount 
(|21,729.99) of the claims which hâve not been voluntarily paid, 
becau^ç t&ose claims, by reason of the absence of lawful power in the 
défendant to levy the assessments, areiinyalid and, therefore, worth- 
lesa The lack of power alleged is establiehed by décisions of the 
suprême court of Pennsylvania in threie cases in which it has pro- 
nounced the statute (Act Gen. Assem. May 24, 1887) upon wMch, 
alone, the existence of such power depended, to be unconstitutional. 
Shoemaker t. Harrisburg, 122 Pa. St 285, 16 Atl, 366; Berghaus 
V. Same, 122 Pa. St. 289, 16 Atl. 365; Klugh v. Same, 122 Pa. St. 289, 
16 AtL 366. Thèse cases were comnlenced^ — in the name of this 
défendant, to the use of this plaintiff-r-by writs of scire facias on 
asserted municipal claims which had been marked to the use of 
the plaintiff, as has béeii inéntioned, and the judgments therein con- 
clusively détermine that ail such claims are absolutely void, and 
the plaintiff 's expectation of collecting the balance of its compensa.-' 
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tion against the abutting properties is, tlierefore, disappointed. But 
does it f ollow f rom this that it is entitled to recover from the défend- 
ant? If it is — as it is not alleged that the défendant bas commit- 
ted any wrong — it must be because it bas, by contract either ex- 
press or implied, assumed tbe liability now sought to be fixed upon 
it. The pertinent part of the only express contract bas been fully 
quoted. It is impossible to find in it any undertaking by the de- 
fendant to pay otherwise than by spécial assessments, and this 
undertaking is coupled with that of the plaintif? to "accept the said 
assessments in payment." But the contention of the plaintiff's 
counsel, as I understand it, though not so expressed, aniounts to 
this: that, as incident to the express contract, there was an 
implied warranty by the défendant that it had lawful power to 
levy the assessments, and that, a breach of that warranty hav- 
ing been shown, a right of action accrued. The theory upon 
which this position is founded might be accepted, even as against 
a municipality, without conceding its applicability to this case; 
for it is never admissible to imply a contract at variance with 
that which the parties hâve expressed, and, in the présent instance, 
the expressed intent precludes an implication of the warranty 
alleged. Since the year 1874 (P. L. p. 230), the défendant bas 
had authority to apply its gênerai revenues to paving its streets. 
On May 24, 1887, the act was approved (Act Gen. Assem., supra) 
by which it was intended tô conter upon it the power to charge 
the cost upon the abutting properties. The defendant's supposed 
right to do this was derived solely from the last-mentioned act, 
and this was known to the plaintiff as well as to the défendant, 
when, on August 13, 1887, within three months after the passage 
of the empowering act, and admittedly with référence to it, the 
contract in suit was entered into. The plaintiff desired to do 
the work, and the défendant, of course, desired to hâve it done; 
but it was not willing to impose the expense upon its treasury. 
Hence, with the manifest object of excluding the possibility of 
inference that the défendant might be required to make payment 
from its gênerai resources, it was provided that it should pay by 
spécial assessments, and that "the city shall not be otherwise 
liable under this contract, whether the said assessments are col- 
lectible or not." The agreement was not merely that the défend- 
ant would pay in the manner stated, but also that it should not 
be liable to pay in any other manner. To me this seems the rea- 
sonable and natural construction of the language used, and, if 
this understanding is correct, it results that the warranty con- 
tended for cannot be implied, and that the plaintiff's case must 
f ail for want of any contract to support it. 

A number of décisions of the courts of several of the states hâve 
been cited; but it is impossible to reconcile them, for they are not 
harmonious, and it would be profltless to discuss them, for none 
of them is of binding authority, or bas determined my judgment. 
SuflSce it to say, the subject has been twice considered by the su- 
prême court of Pennsylvania (in which state this contract was 
raade), and the décision of that tribunal, in each of the cases re- 



568 FEDERAL REPOETBÏt, vol. 62. 

ferred to, accords with the conclusion which I hâve now^ reached. 
In Horter v. City of Phlladelphia, 13 Wkly. Notes Cas. 40, that 
court said: 

"In this case, the plalntiffs expressly agreed, In the event of a fallure to 
collect the assessment bllls, that no reconrse should be had against the clty. 
The plaintiffs knew the restrlcted power of the city, and had the same knowl- 
edge It had of the légal invalidlty of the particular assessment in question. 
The city dld ail which she agreed to do. With this full knowledge and means 
of knowledge, the plaintiffs voluntarily assumed the risk of collecting the as- 
sessment Having failed in the attempt so to do, they cannot now repudiate 
their agreement, and make the dty liable to them." 

The opinion of the same cotirt in Dickinson v. City of Phila- 
delpMa, 14 Wkly. Notes CaS. 367, is as foUows: 

"The contract on which this suit was brought expressly stipulâtes that 'ail 
costs of paving, exceptlng intersections, and for curb and gutter stones, shall 
be coUected by the conti-actor from the owners of the property frontlng on 
the said Market street,' and aiso that the city 'shall be at no expense for said 
paving, exceptlng a'ossing stone and intersections of streets, and the neces- 
sary gutter stone for the intersections.' The exemption of the city from ail 
Uabillty to pay for the paving is thus stated in clear and unmistakable lan- 
guage. The city shall ineiu- no expense, and the contractor shall look to the 
owners of the property frontlng on the street for hls work and materials. 
If he bas failed so to collect his clalm, in the language of Horter v. City of 
Phlladelphia, supra, he cannot now repudiate his agreement, and make the 
city liable to pay hlm." 

Careful reading of the reports of thèse cases, and especially 
of the points which were made in argument, discloses that 
neither of them is distinguishable from this one in principle, 
and that in them substantially the same questions which are now 
raised were presented. It is true that in the Horter Case the 
power of the city was, by statute, restricted to the mode of pay- 
ment agreed upon; but the judgment of the court was rested 
apon the terms of the contract itself, and although, in the présent 
case, the city of Harrisburg might hâve contracted to pay other- 
wise than by assessments, the fact is that it carefuUj avoided 
doingso. It is also true that in Horter v. City of Phlladelphia 
the defect of power was only as to a single property owner, but 
as to that one the defect was as complète and absolute as in this 
instance, and the court seems to hâve attached no weight to the 
contention, which was there made, that the city was liable because 
it "could, in point of law, deliver no assessment bûls," etc. In 
Dickinson v. City of Phlladelphia, supra, the contract had been 
made by the commissioner of highways, in pursuance of an act 
of the législature. The court, however, did not regard that cir- 
cumstance as material, but, deeming the controlling facts to 
be the same, decided the case as they had decided the Horter Case, 
and upon the same grounds. 

The cases to which I hâve particularly referred, and the Views 
which I hâve endeavored to présent, are not in conflict with the 
judgment of the suprême court of the United States in Hitchcock 
V. ôalveston, 96 TJ. S. 341. There the promise was to pay in bonds 
of the promisor which it had no authority to issue, and the court 
held that this defect of power could not be set up to whoUy avoid 
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payment But in Horter t. City of Philadelphîa, in Dickinson v, 
City of Philadelphia, and in the case now before this court the 
promise was not to pay in obligations of the défendant, but iu 
claims against others, the collection of which was to be at the 
risk of the plaintiff, without recourse to the défendant In Hitch- 
cock T. Galveston, the debt was the defendant's, and the only 
question was as to the manner of payment In this case the 
plainly-expressed agreement is that the contractor shall look to 
the abutting properties, and to them only. By ita terms he is 
bound, and no considération of the supposed hardship to result 
from maintaining them would justify any attempt on the part of 
this court to defeat their légal effect As was said by the suprême 
court in Peake t. New Orléans, 139 U. S. 361, 11 Sup. Ct 541: 
"We trust that this court will never falter in its duty of brushing 
away ail false prêteuses, and holding every municipality obedient 
to the spirit, as well as the letter, of ail its contract obligations. 
At the same time, it is equally the duty of this court, as of aU 
others, to see to it that no burden is cast upon taxpayers, citi- 
zens of a municipality, which does not spring from that which is 
justly and equitably a debt of the municipality; and, when a 
contract for local improvements is entered into, the contractor 
must look to the spécial assessments, and to them alone, for his 
compensation, and if they fail, without dereliction or wrong on 
the part of the city, neither justice nor equity will tolerate that 
it be charged as debtor therefor." The demurrer is sustained, 
and judgment for the défendant 



FISHER V. NEWAEK OITT lOB CO. 
(Circuit Court of Appeals, Tliird Circuit April 27, 1894.) 

No. 8. 

1. CONTBAOT OF SaLE — INTERPRETATION. 

A contract provided that plaintiff should eut, house, and deliver on board 
defendant's vessels 15,000 tons of ice during the months of June, July, 
August, and September, at $1.60 per ton; to be paid for as foUows: $3,750 
on signlng the contract; an equal amount the foUowing March, if three- 
fourths of the whole was then stored In specified houses; 75 cents per 
ton additional as the ice was delivered until the amount advanced was 
exhausted; and thereafter $1.60 a ton,— the ice to become defendant's prop- 
erty when eut, provided, however, that plaintiff should hâve a rlght "to 
malie up the quantity to be delivered as aforesaid by purchase or other- 
wise," indemnifying défendant for any additional expense occasioaed 
thereby. Edd, that plaintiff -was bound to store in his own houses three- 
fourths of the entire amount as security for the advances, but that any 
Ice purchased under the provlso need not be stored in his own houses, but 
mlght be delivered elsewhere, plaintiff paylng any additional expense 
thereby caused. 
V, Same — Damages for Breach. 

The measure of damages for breach of contract where there had been a 
part payment and partial delivery held to be not the balance of the pur- 
chase money, but only the profit ttae seller would hâve made if the de- 
livery had been completed. 
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- In Eirèr - io ihe Circuit Court of lïe United States for the Dis- 
trict of New Jersey. 

This! was an action by Fred. S. Fisher againat the Newark City 
Icè Company to recover damages for breach of a contract. The case 
was tried to the court without a jury, and judgment rendered for de- 
fend:ant. Plaintiff sued out this writ of error. 

The circuit court made the following findings of fact: 

(1) The plaintiff and the défendant entered into and executed a contract 
dated Febtuary 13, 1890, for the sale and delivery of 15^000 tons of Ice by the 
plaintiff tof défendant, whlch contract Is made part of the déclaration in thls 
cause. 

(2) That in pursnaace of the terms of that contract the défendant paid to the 
plaintiff cài the day àforesaid $3,750, part of the considération thereof . 

(3) Thé subject-màttér of this contract wâs the delivery -ji" 15,000 tons of ice 
by thè plaintiff to the défendant at a certain flxed pricè par ton. Such ièe, 
prevlous to delivery, was to be etored In certain buildings then erected, or to 
be erected, and In sald contract partlcularly stated. In said contract there 
was thls provlso: 'Trovlçléd, however, said Fred. S. Fisher shall hâve the 
right to makè up thè quaiitity to be flelivered as aforesald by pm-chase or 
otherwiSe, indemnifying thé said Netvark City Ice CJompany for any additlonal 
expense they may be put ;tO." 

(4) The ice which was the subject of the sale, and was to be delivered pursu- 
aht to the terms of the contract, was, to be eut from the Kennebécasis river. 
In front of certain lands leased or controlled by the plaintiff, and was, by 
the terms of the contract, to be stored in the building then In course of érec- 
tion or to be erected. by the said plaintiff upon lands owned by the said plain- 
tiff; and situated on the Kennebécasis river, In the parlsh of Rothesay, and 
county of Kings, being the same laid which ,the plaintiff had previously 
bought from one Susanûa Hicks. 

(5) By the terms of the contract, or of a supplemental contract, hereafter- 
referred to, the said plaintiff was permitted to store a certain portion of said 
ice, if necessary, in a building to be erected upon lands leased by him from the 
Wetmore estate in the Immédiate nelghborhood of the other ice house, or in 
any other building to be approved by the défendant At the tlme that said 
contract was made the plaintiff was engagea in cutting ice at the places 
named. 

(fi) Af tervvards, on the 7th day of April, 1890, a certain supplemental contract 
was entered into between the plaintiff and the défendant, which is attaclied 
to the decliiration, and fonns a part thereof. This contract, under the view 
I take of tlie case, is of no spécial conséquence. 

(7) The ice in question was to be delivered to the défendants during the- 
months of Jime, July, August, and September of that year; such delivery 
was to be made "free onboard" certain vessels suitably and properly dun- 
naged for a voyage from the place of delivery to Newark, which vessels were 
to be furnished by the défendant. 

(8) The défendant dld send to the place of delivery, to wlt, the ice houses 
heretofore spoken of, vessels upon which, at intervais, the plaintiff did deliver 
the Ice In question up to âbout September 10, 1890. 

(9) On or about that day it came to the knowledge of the defendant's agents 
that practically ail the ice stored in the Ice houses referred to had been de- 
livered; the quanti ty remalnlng being Variously estima ted by the différent 
parties, but admittedly less than a cargo. 

(10) The plaintiff in fact stored 11,250 tons of the ice whlch was to be deliv- 
ered in the building mentloned in the contract. 

(11) On September 10» 1800, the agent of the défendant served upon the 
plaintiff personally a notice, of which the following is a copy: 

"St. Johns, N. B., 10 Sept, 1890. 
"Frederick Fisher, Esq,, City— -Dear Sir: By yom- conti'act of the 13th of 
Feby., A. D. 18£|0, wlth.us, yon ^greed to. eut and deliver to ns 15,(X)0 tons of 
ice, to be packed and delivered f. o. b. on board. of vessels properly dimnaged 
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for a voyage to Newâi-k during the môntliB of Jiftie, July, August, ?ind Septém- 
ber, for which we are to pay you the sum of $1,60 per ton; sald ice to be 
stored ta the building named ta the said con tract. A large sum is still due 
us for advances màde to you on said contract, and we hâve remoVed ail the 
ice in said building with the exception of a smâll amount, not enough for a 
cargo, and wouldnow call on you to fulflll said contract. 

"[Sjgned] Newark City Ice Co. 

"Per S. D. Addis, Agt" 

(12) Although, npon receipt of tUs notice, the p^alntifC expressed his in- 
tention to, fulflll his contract according to its terms, the only action he took 
thereafter was to offer Ice to the amount of a. cargo çr more from Paliner's 
Ice hoUse, and the tender of ice, mâde at Newark, as hereinaf ter stated, 

(13) At the date of the second supplementalcontract to wit, April 7, 1890, 
the défendants paid the further sum of $3,750 as part of the considération of 
said principal contract. 

(14) DuYing the months of June, July, August, ànd September the plaintliï 
■delivered on board of vessels fumished by the défendant 6,150 45-2000 tons of 
ice, betag parcel of the 16,000 tons to be furnished under the contract. 

(15) The ice was to be paid for by the défendants, in addition to the $7,500 
advancci, at the rate of 75 cents per ton as the ice was shipped; said 75 cents 
per ton to be paid by sight drafts drawn by the said plaintiff on the said de- 
fendant, with bill of lading attached, and weight of ice to be verifled by sworn 
weighers, whose certificates were to be attached to the bill of lading. On re- 
payment in full of said advftnce by delivei-y of ice, sight drafts, as afore- 
said, were to be drawn for the ice thereafter shipped at $1.60 per ton. 

(16) That on or about September, 1891, and after the ice stored as per con- 
tract had been exhausted, the plaintiff offered to the défendant, through his 
agents, Charles A. Palmer and Charles H. Fisher, under the contract, 2,389 
1294-2000 tons of ICe, then being on vessels afloat and in the port of New York 
or elsewhere, which ice, it was alleged by the plaintiff, came from the Kenne- 
becasis river, and was of the same quality as the ice required by said con- 
tract; also 4,000 tons of ice of a slmilar character, then stored in ice houses 
on the river Kennebecasis, but not in the houses meHtioned in said contract; 
and 4,000 tons of similar ice, then stored at Chamcook, a place about 50 miles 
distant from the place where the other ice was stored unûer the contract. 

(17) While the évidence is tx.ceedlngly nnsatisfactory as to the title to the 
ice in the vessels afloat in New York harbor and elsewhere, for the purposeâ 
of this décision I assume that such ice was owned by the plaintiff. 

(18) The title to the ice at Chamcook was admittedly inthe plaintiff and his 
brother as joint ownersi 

(19) For the ice actually received by the défendant the plaintiff has been 
fully paid. 

Eoger Foster, for plaintiff in errer. 
John H. Emery, for défendant in errer. 

Before ACHESON and DALLAS, Circuit Judges, and BUTLEE, 
District Judge. 

BUTLER, District Judge. In this case, (which was tried with- 
out a jury,) învolving the construction of a contract, and the defend- 
ant's alleged liability foif failure to perform, forty-eight errors are 
assigned. Most of them are unnecessary, and many are trivial. 
Such a practice tends to waste of time, and obscurity, and deserves 
discouragcment. 

TLe only assignment which requires notice is that involving the 
construction of the contract. The instrument is inartiflcially and 
carelessly drawn; but the intention of the parties is, we think, 
reasonably clear. It provides, substantially, that the plaintiff shall 
-eut, house and deliver on board the defendant's vessels, 15,000 tons 
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of Ice, of a gÎTen quality, during the months of June, July, 
August, and September, 1889; the défendant paying therefor 
$1.60 per ton, as foUows: |3,750 on signing tàe contract, a fur- 
ther sum of equal amount the f ollowing March, in case three-f ourths 
of the whole quantity of ice is then stored, in specifled houses, 
and 75 cents per ton addîtional as the ice is delivered, untU the 
amount advanced is exhausted by shipments, and thereafter pay 
$1.60 a ton as sliipped. It also provides that the ice shall be- 
come the defendant's property when eut. If the contract contained 
nothing more it should receire the construction adopted by the 
circuit court. The plaintifif in such case would be required 
to eut and store the entire quantity of ice naméd. But it contains 
the f ollowing additional paragraph: 

"Provlded, howèver, the said Fred. S. Flsher shall hâve a right to make up 
the quantity to be delivered as aforesaid by purchase or otherwlse, indemnify- 
ing the said Newark Ice Go; for any additlonal expense It may be put to." 

Ihis language was intended to, and does, qualify the preced- 
ing terms respecting storage; otherwise it has no signiflcance 
whatever. It vas not intended to relieve the plaintiff from eut- 
ting, with bis own hands or those of bis employés; be needed no 
such relief. He had a right without this provision to avail him- 
self of anybody's cutting. The défendant was only interested 
in bis procurement of the ice and storing it. He needed relief, 
however, against the obligation imposed by the preceding lan- 
guage to store the entire quantity. The défendant was inter- 
ested in the storage of the three-quarters, named, which was nee- 
essary to secure bis advances; but no further. This quantity 
was required to be stored in March, before the last advancement 
^ould be made. To require the plaintiff to store (in bis own 
houses) such part of the balance as he should purchase (stored al- 
ready elsewhere) would subject him to heavy and unnecessary 
expense; and it was relief against this which the proviso was 
intended to afford. The stipulation that he "shall bear any ad- 
ditlonal expense" to the défendant arising from such purchase, 
seem^ to remove ail doubt of this. It is such "additional expense" 
as the défendant may incur in taMng the ice from other houses, 
that is contemplated. If the ice was stored in the plaintifPs houses 
his purchasing could not entail any additional expense on the de- 
fendant. The scheme in the minds of the parties seems plain. 
It was for a sale and purchase of 15,000 tons of ice, on which 
$7,500 should be advanced. It was important the purchaser should 
be secured for this sum; and hence the provision for storing 
three-fourths of the quantity, and a lien upon it for the one-third 
of the price paid. It was no doubt understood from the beginning 
that a chattel mortgage on the ice stored should be executed and 
recorded, as was done when the last advancement was made. 
The provision for a transfer of title as soon as it was eut afforded 
no security; and the storage of an additional quantity subsequently 
to the mortgage would not hâve increased the security which 
that instrument afforded. That the plaintiff was not required 
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or expected to store more than three-fourths by the last of March. 
is made clear by the language referred to. Whetber ice of the 
specified quality (12 inches thick) could be eut after that date is 
not shown; but we think it is safe to assume that it could not. 
The parties foreseeing that the plaintiff might not succeed in 
storing the full amount while the season for cutting lasted, added 
the proviso for his protection. 

The construction stated accords, therefore, not only with the 
terms of the contract, but with what seems to hâve been the in- 
tention of the parties. 

With this construction it becomes necessary to ascertain wheth 
er the pMntifE was ready to periorm. Nothing shown relieved 
him from the burden of proving such readiness. He loaded ail 
the vessels forwarded. The tender of certain cargoes afloat, on 
payment of freight, is unimportant. It appears, however, that 
he had 4,000 tons on hand. It is immaterial that another was 
interested in this; he had entire control of it. The refusai to 
take it excused him from making further provision to deliver. 
The évidence shows, however, that he could hâve complied with 
his contract, and was ready and anxious to do so. The only ques- 
tion open, therefore, is that of damages. The plaintiff is not 
entitled to the balance of purchase money; but only to such 
sum as will cover his loss — ^in other words, the profit he would hâve 
made if the ice had been taken and paid for according to the con- 
tract. This may be ascertained by deducting from the unpaid 
purchase money the value of the undelivered ice in the market 
(in Canada) at the time it should hâve been taken, and the expenses 
of loading, etc., saved to the plaintiff by the failure to take it. 

The case must go back to the circuit court for the purpose of as- 
certaining the damages, and entering judgment against the défend- 
ant therefor. 



After the above opinion was handed down, and an order entered 
in accordance therewith, the défendant in error moved to amend 
the reversing order by striking out therefrom so much thereof 
as directs as f oUows : 

"And it is further ordered that this cause be remanded to the sald circuit 
court for the purpose of ascertaining the damages in accordance with the opin- 
ion filed, and entering judgment against the défendant therefor." 

At the same time the défendant in error moved for leave to 
file a pétition for a rehearing of the cause so far as the same re- 
lates to or is covered by the said portion of the said order of re- 
versai. 

John R. Emery, of counsel for défendant in error, in support 
of the motion. 

The défendant in error assigns the following reasons for sald motion: 
"First Because on the said writ of error and on the opinion of the court the 
only proper judgment is a judgment of reversai and a direction for a new 
trial. The order Is made as if the cause were heard on an appeal in equity, 
and not a writ of error. 
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â'.rW^oti4- îBpéause the Balflicoilrt, slttingals a court of reviôwliQH a writ at 

, ,WOfi|,liftS flo power or jur^ictlon to décide any questions of ,|act or, to direct 

tnat a^ oupptions of fact sliaU be considévéd as settléd or detéfiiiined for tlie 

pttfpdflfe of 'directing thé jùdgiilent of thé court below upoïi a reversai of tlie 

Jadgiaeirtanid order for new triai. ' '! 

"Third. ! iPecawe the oj^det of réyersal as made deprives the défendant in 
erpor Qf tbçKigWof revjew on the exceptions taben by it diu-ing the trial, 
and whlch it haâ the rlght to hâve revleWed in case, on à new toial, judgment 
should be entered against It. ■ ' ; 

"Fourth. Iféttrase sncb order of reversai shall deprive the défendant in errer 
of défenses WMch It i» entitled to ralsse ViP^a a new trial. ; 

"Flfth. Because in right and justice the said cause should. be retried by the 



court below upon évidence to be produced on snch new trial. 
"Sixth. BeScatiSe; for dthei' réâsons, the sald amendment shpiild 



be made." 



, RogcF Foster, of cOunsel for plaintifE in error, in opposition. 

' The court hadt)ower to enter the ordér in the form that it adopted. Such 
aform is au&orized by section 701 of the Revlsed Statutes, which provides 
4s follows: "Th|e suprême court may aflirm, ; modlf y or reyerse any judgment, 
decree or prder of a circuit court, or district court actjng as a circuit court, 
or of a difetrict, court m priée causes, làT*^fully brought before it for review, 
ot may dlfect feùch judgmenti decree, or' brder to be rendered, or such further 
proceédlngs to be: had bythe Inferior conrt, as the justice of the case may 
require. The; suprême pourt shall not Iss^ exécution in a cause removed be- 
^qre it from si^fâi.côurts, butshail seîia a spécial mandate to the Inferior court 
to award execùlilon thereupon." Thè same power Is given to the circuit courts 
■of appeals by section 11 of the rJvarts.'âct. The object of Rev. St. U. S. § 
■649, and of the stlpulatloti prôvidtng that the court "shall make spécial find- 
Ings upon tJie facts hereln," would be i^ullifled were a new trial to be ordered, 
upon whlch entirely différent findlngs upon the facts might be made. À slmi- 
lar coursé bas been frequénûy adopted by the suprême court of the United 
States. In Ràilwày Co. v. Hoyt, 149 tJ. S. 1, 17 [13 Sup. Ct. 779], the case was 
also trled by a coint wlthout a jury, wbich made spécial flndings. The opin- 
ion cpncludes as follows: "îïhe conclui^Ion of thls court is that the judgment 
.awarded the lessees is erroneous, and njust be reversed, with costs, and that 
the cause should be remabded, with directions to the court below to enter 
jndghiént In favor of the plalntlff lia err6r for the above ainount of rent due 
It, with interest thereon from October 1, 1889, the date of judgment below, 
and it is accordingly so ordered." In Insurance Oo. v. Boykin, 12 Wall. 433, 
where a gênerai verdict had been rendered below against ail the défendants, 

, -the court reversed the judgment, and directed that the damages be divided 
between the différent défendants. The suprême court said, speaklng through 

'Mr. Justice Miller: "Indeed, It was for a long time deriled that a court of er- 

' isor eould award a venire fadas de novo. In the case of Philips v. Bury, re- 
ported at great length in Skin. 447, whlch was an action in tlie king's bench 
and writ of error to the peers, who reversed the judgment below, the case was 
«arried back and forward several times between the peers and the king's 
tiench on th© question of which court should render the judgment on the ver- 
dict, and it was flUally settled that the hOuse of lords should glve the judgment 

, whlch the king's bench ought to haye given, Eyre, C. J., saylng that, where 
judgiÈent is.Upon a verdict, if they reverse a judgment, they ought to give the 
èàme judgment that ought to hâve been given at flrst, and that judgment ought 
to be sent to the court below. So la SlDComb's Oase, Cro. Car. 442, on a gênerai 
verdict, where judgment was reversed in the king's bench, it was,' in the 
language of the reporter, 'agreed by ail the court, if the déclaration and ver- 
dict be good, tben judgment ought to be given for plaintlff, whereof Jones at 
first doubted, but at last agreed therèto, for we are tb glve such judgment 
as they ought to hâve given there.' In 1 Salk. (Anon., 1 Salk. 401. See, also, 
Butcher v. Porter, 1 Show. 400) It Is said: 'If judgment be below for plaintiff, 
and error is brought, and that judgment reversed, yet. If the record will war- 
rant it, the court ought to give a new judgment for the plaintiff,'— which is 

. precisely the case before us.. See also, Butcher v. Porter, Id. And in Jlellor 
■V, Moore, 1 Bos. & P. 30, on the authority of thèse and other cases, the court 
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ot exchequer chamber held that, when a judgment Is reversed on demurrer in 
favor of plaintiff, the case Is sent down, and a wrlt of inquiry goes; but when 
it Is upon a verdict they sUould give the same judgment that ought to hâve 
been given at flrst, and that judgment oùght to be sent below. In Gildart v. 
Gladstone, 12 East, 668, on a case from the common pleas having been re- 
versed on a spécial verdict, Lord Ellenborough said: The court are boimdr 
ex offlcio, to give a perfect judgment upon the record before him.' The provi- 
sions of our statute of 1789, already cited, show that the lawyers who framed 
it were familiar with the doubts which seemed at that tlme to beset the courts 
in England as to the précise judgment to be rendered in a court of errors 
on réversing a judgment, and they in plaln language prescribed the rule which 
has since become the settled law of the English courts on the same subjects." 
In Banli v. Smith, 11 Wheat. 171, 172, 182, where a demurrer to the évidence 
had been sustained, and judgment below entered for the défendant, the su- 
prême court, on a reversai, ordered that judgment be entered for the plain- 
tiff for the damages that were due him, saying: "We are accordlngly of opin- 
ion that the évidence was sufBcient to entitle the plaintififs to recover; that 
the judgment of the court below must be reversed, and the cause sent baclî, 
with directions to enter judgment for the plaintififs upon the demurrer to évi- 
dence for the amount of the note and interest" In Insurance Co. v. Piaggio, 
16 Wall: 378, where judgment had been rendered for the plaintiff, the court, 
on writ of error, instead of granting a new venire, modified the judgment by 
disaUowing a certain amount of damages therein included, and directing that 
the court below enter judgment for a less amount with interest The practlce 
adopted by the court in this case is in accordance with the former practice in 
the house of lords and the exchequer chamber, which were accustomed, when 
réversing a judgment in favor of the défendant in a case like that at bar, to 
direct a writ of inquiry as to the damages to be issued by the court below. 

The spécial findings hère are to be treated as a spécial verdict Kev. St U. 
S. § 649. 

2 Tidd, Pr. p. 1180: "When a judgment agalnst the plaintiff is reversed on 
a writ of error brought in the liing's bench, that court, having the record 
before them, may In ail cases give such judgment as the court below shouid 
hâve given; and, if necessary, may award a writ of inquiry to assess the 
damages. And so, when judgment is given against the plaintiff in the liing's 
bench on a spécial verdict, by which the damages are assessed,— as where 
judgment is given on demurrer,— the exchequer chamber or house of lords^ 
* • * not having the record before tliem, but only a, transcript, cannot 
give a new and complète judgment but only an interlocutory judgment quod 
recuperet; and, the transcript being remltted, the court of king's bench- will 
award a writ of inquiry, and give final judgment." Citing Philips v. Berry, 
1 Ld. Eaym. 5, 10, 1 Salk. 403, 1 Skin. 447, Carth. 319; Denn v. Moore, 1 Bos. 
& P. 30; Faldowe v. Ridge, Cro. Jac. 206. See, also, Stephens v. Cowan, « 
Watts, 511, 513, 514. 

2 Tldd, Pr. p. 1179: "If judgment be given against the défendant, and he 
brlng a wrlt of error upon which the judgment is reversed, the judgment, it is 
said, shall only be quod judicium reversetur; for the writ of error is brought 
only to be eased and discharged from that judgment But, if judgment be 
given against the plaintiff, and he bring a writ of error, the judgment shali 
not only be reversed, if erroneous, but tlie court shall also give such judgment 
as the court below sbould hâve given, for the writ of error is to revive the 
flrst cause of action, and to recover what he ought to hâve recovered by the- 
first suit, wherein an erroneous judgment was giveu." 

The motion was denied without any opinion being filed. 
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In re MITCHBKL et al. 
(District Court, B. D. Wlsconsln. June 25, 1894.) 

COHSTITUTIONAL LaW— InTBESTATB COMMERCE — LiCBNSB TaX OH TBAVEIilNO 

Salesmbn. 

A State statute Imposlng a llcense tax upon persons traveling from place 
to place for the sale of goods, "at retail or to consumas," by sapiple or 
otherwlsé (Èev. St. Wls. § 1570), Is vold as an interférence with Interstate 
commerce lu so far as It appUes to agents soliciting orders by sample for 
goods whlch belong to a résident of another state, and whlch are at the 
time outslde of the state, and are proper articles of comma:ce. 

Applications by B. J. Mitchell, W. W. McClure, C. E. Devendorf, 
and Harry BirkeU for writs of liabeas corpua. 

Clarence H. Childs, for petitioners. 
Henry Fitzgibbon, for respondent. 

SEAMAN, District Judge. Thèse several petitioners are împris- 
oned in Winnebago connty upon conTictions in justice court for 
alleged violation of section 1570 of the Eevised Statutes of Wisconsin, 
and amendments thereof, which provide that no person who is not 
licensed by payment of a fee prescribed by a subséquent section 
shall travel from place to place within the state for sale of goods 
"at retail or to consumers," by sample or otherwise, with numerous 
exceptions of permanent traders and other classes, not including any 
under which the petitioners can claim exemption. They were ail 
in the employ of W. A. Edwards, a dealer in various articles of 
merchandise, residing and having Ms place of business at Minne- 
apolis, Minn., and ail were soliciting orders for sale of the employer's 
goods for future deliveries, and having only samples with them. 
It is undisputed and conceded that the goods which they respectively 
offered for sale wfere at Minneapolis, and not in Wisconsin, and were 
legitimate and proper articles of commerce. No orders were in fact 
taken, and no sales or deliveries were actually made. 

The aid of this court is invoked on the ground that the arrest and 
imprisonment in each case violâtes well-settled rights of Interstate 
commerce, of which the power to regulate is expressly reserved to 
congress by the United States constitution. Upon the state of f acts 
hère presented, it is clear that the petitioners were in the exercise 
of "Interstate commerce," as deflned by the suprême court in numer- 
ous décisions, and they were not infringing any law of the United 
States. The only justification for their imprisonment is asserted 
under the state statute entitled "Of Peddlers" (chapter 67, Kev. St., 
as amended by chapter 510, Laws Wîs. 1889 ; section 1570, Sanb. & B. 
Ann. St.). It is unnecessary to détermine whether the terms of this 
statute would intend the imposition of a liceiise fee in thèse cases ; 
but it is sufftcient that the attempted enforcement is against a clear 
exercise of interstate commerce, and an interférence therewith 
which is "répugnant to that clause of the constitution of the United 
States which déclares that congress shall hâve power to regulate 
commerce among the several states." Eobbins v. Taxing Dist., 120 
U. S. 489, 7 iSup. et. 592. The décisions of the suprême court are 
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numerous and conclusive to this point, and are well summarized in 
the opinion of Mr. Justice Brewer, handed down April 30, 1894, in 
Brennan v. City of Titusville, 14 Sup. Ct 829. For their protection 
in this constitutional right the petitioners are eutitled, respectively, 
to the writ, and it will be grantei. 



KUDOLPH et al. v. WILLIAMS et al. 

(Circuit Cîourt, S. D. New York. December 6, 1893.) 

Patents— Who Entitlbd— Peiobitt of Ikvbntion. 

In a suit to obtain a patent under Eev. St. § 4915, the évidence was 
substantially the same as that in interférence proceedings in the patent 
office between the parties, in which priority of invention had been awarded 
to défendant; his testimony, substantially corroborated, being sufflcient to 
discharge the burden of proof resting on him therein, while complain- 
ant's testimony to his prior conception of the invention was uncorroborated, 
and its credibility impaired by circumstances, and as to réduction of the 
invention to practice, on whicU ,the parties directly contradicted each 
other, complainant was supported only by indeflnite and unreliable testi- 
mony of others. Hdd, that the blU must be dismissed on the weight of 
évidence. 

This was- a suit by Henry Eudolph and others against Benjamin 
A. Williams, Greorge N. Williams, and others, to obtain an adjudica- 
tion that complainants were entitled to a patent. 

The bill in this action was filed under section 4915 ol the Revised Statutes, 
which, so far as applicable to the présent controversy, reads as foUows: 

"Whenever a patent on application is refused, either by the commissloner 
of patents or by the suprême court of the District of Columbla upon appeal 
from the commissloner, the applicant may bave remedy by bill in equity; 
and the court having cognizance thereof, on notice to adverse parties and 
other due proceedings had, may adjudge that such applicant is entitled, ac- 
cording to law, to receive a patent for his invention, as specified in his clalm, 
or for any part thereof, as the facts in the case may appear." 

The question involved is purely one of fact. It is whether Henry Rudolph 
or George N. Williams, Jr., is the inventor of the "method of feeding the 
reciprocating saw blade of a stone-sawing machine, which consists in impart- 
Ing to said saw blade, during its recipr^ocating rr.ovements, a forward or 
feeding movement during both its backward and forward strokes; said feed- 
ing movement corresponding in estent or rate to the speed at which the 
saw blade is moving, forward or back, at ail times, substantially as set 
forth." The matter in controversy was the subject of interférence proceed- 
ings between thèse parties. The examiner of interférences awarded priority 
of Invention to Rudolph. His opinion was reversed by the examiners in 
chief, and their décision awarding priority to Williams was affirmed by the 
commissloner. 

The opinion of the commissioner of patents on appeal from th»- 
decision of the examiners in chief in the interférence proceedings 
was as f ollows : 

Mitchell, Commissloner. The issue in controversy is as foUows: "The here- 
In described method of feeding the reciprocating saw blade of a stone-sawing 
machine, which consists in imparting to said saw blade, during its recipro- 
cating movements, a forward or feeding movement during both its backward 
and forward strokes, said feeding movement corresponding in extent or rata 
to the speed at which the saw blade is moving forward or back, at ail times, 
substantially as set forth." 
v.o2F.no.7 — 37 
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(iPi^or *pr,a>e makl&g of the Juvéç-tion hfei?Qltt inydlved, ôiamond saws had 
bçen cQnstracted so as to eut piily during the forward moveipent of the 
sa.'W, 'tliàt is to éay, the feedlng rùeèhanlsm af tl^e saw blade operated only dui-- 
Ifei^; fflè fcrward moTement of the'saw and yf&à Inbperatlve during irs hack- 
■Wftta* iitioï'^ent. The down-waPd pressure of thç saw blade was relieved 
during its backward movement by means of a."llft' ' rnechaulsm. The method 
or process in issue was reduced to practice wheii the invention was perf ected 
by disconnecting the "lift" mechanlsm, thereby permltting the saw to eut 
while traveling in eaeh direction, and by addlng a second ratchet and ratehet 
lever with appropriate mechanlsm for Imparting a continuons or nearly con- 
tinuons rotary movement la the place of the prevlous Intermittent movement. 
There are therefore two éléments présent in the method of the issue, to wlt, 
imparting a tackward and forward movement to th« saw wlth pressure upon 
the stone during both movements, and feedlng the saw to the stone upoa 
both strokfis, the feedlng môVement; correspohdlng in extent or rate to the 
^peed at which the saw blade moves. 

This preliittlnary discussion as to the const^ction of the issue seems to be 
nécessary in order to détermine what proof is requlred to sho* conception 
6t the invention. Obvlously it is not siifflcient to prove conception of the 
idea of making a dlamond sa,w eut both ways, for that would slmply be the 
resuit of the method Involved in the issue. It should be determined when 
the conception extended to the method of doing it substantlally as it was 
flnally done; that is to say, by taking <ott the lift and putting on a ratchet 
apparatus of such a klnd as Woïdd give the continuous movement to the feed- 
opefatïng shalt instead ot an ikjtetmittent movement. 

Williams' preUminary statement avers that he conceived the invention in 
July, 1886; that he dlsclosed it to Benjamin A. Williams in the same month; 
that he explained the invention to Rudolph— his rival in this Interférence— 
some time between the Ist of August and the Ist of September; that he in- 
structed Rudolph to put such invention on a stone-sawing machine belonglng 
to himself, giving him full instructions as to the invention, and how to apply 
It; that it operated successfuUy some time during the month of October; that 
about October 25, 1886, he made a pencil drawlng and submitted it to his 
sollcltor, from whlch to apply for letters patent. 

In support of this statement Williams testifles that he conceived the inven- 
tion in July, 1886; that about the middle of that month he explained to his 
cousin Benjamin A. A¥illiam8 the nature of the mechanlsm or devlce whlch 
he intended to employ; that he reduced the invention to practice through 
Rudolph, his englneer; that bè flrst directed Rudolph to remove the lifting 
apparatus from the saw, as he wlshed to see how the machine would work 
without the "lift;" that the saw ran wlthoùt the lift for about a month; that 
at the end of the month he Instructed Rudolph to hâve the ratchet attach- 
ment made and put upon the machine, whlch he dld some three or four weeks 
afterwards; that the object in removing the lift was to ascertain by trial 
whether it was nécessary tô relieve the bladé in order to permit the détritus 
to escape from the channel Ih the stone, it having always been eonsidered 
Impossible to run a dlamond saw without a lift, on account of the supposed 
tendency to elog the blade, thereby causing breàkage; that this trial proved 
to hlm that there was nothing to prevent feedlng the saw during both the for- 
ward and backward.stroke; that after the apparatus was changed to feed 
during both movements of the saw the lift ivas never replaced; that the saw 
has been used ever since continuously, and that his first idea that Budolph 
claimed the Invention was some time in November or December, 1886, from 
cbmmon report. Williams further testifles that the ratchet devlce dld not 
feed exactly at first, and was removed without having actually been the 
means of sawing any stone; that it was soon refltted and replaced; that 
after it had been run successfuUy a part of the day it was removed, because 
he' did not wish outside parties to know that he had succeeded In making a 
dlamond saw eut in both directions, and that he cautlohed his men to say 
ûothlng about it, as he thought of taking out a patent. Williaiils further tes- 
tifles positively that he dld not dérive his flrst ideas of the invention from 
■Rudolph, nor did he recelve from any one any suggestions as to how the 
invention ought to be embodied in a working attachment to a stone saw. 
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Benjamin A. Williams, a cousin of the applicant, states that in ^uly, 1886, 
Williams told him how to make a saw eut both ways by applying ratchets to 
make the saw feed in both directions; that he sald "he was going to take oflC 
the lift and put on this bther ratchet;" that bis cousin ordered the changes 
referred to; that the device was taken ofl for fear some outslde party would 
see it and apply for a patent; that it was put on again and the saw run, as 
soon as the soliciter advised them it was safe to do so, and that It was left 
on the machine at work and "it is there stili." 

George N. Williams, father of the applicant, also gives corroborating tes- 
timony. 

Henry MuUer also testifles on behalf of Williams. Muller was in charge 
«f the saw to which the attachment was originally applied at the tlme when 
it was applied. He testlfies that so far as he knew Mr. Williams ordered 
the attachment to be put upon the saw; that his reasons for tliinking so 
are that he saw Mr. Williams explalning to Mr. Kudolph, but was not able 
to understand what he was saying, but that Rudolph told him "that Mr. Wil- 
liams wanted to get the saw flxed so that it would eut both ways, and he 
said Mr. Williams wants to take a patent on that;" that this was about July, 
1886; that when the attachment was taken off "Mr. Williams came up and 
told us to take it off;" that when it was put on "Mr. Williams told us to put 
it on again," and thatnobody but Mr. Williams "gave any orders about putting 
on or taking ofC the attachment" in his présence; that Kudolph told him 
that Williams had shown him drawlngs for the attachment, and that Rudolph 
never told him that he showed Williams how to make and put on the at- 
tachment. 

William Murphy, formerly in the employ of Williams, testifles that he made 
acquaintance with Rudolph on the evening when the latter took chaire of 
Mr. Williams' boller and engine; that from that tlme to the présent he had 
seen him frequently; that he had several conversations with Eudolph con- 
ceming the feed attachment in his engine room, and that Rudolph always 
gave him "to understand that It was Mr. George N. Williams that flrst pro- 
posed the altering of tlie saws to eut both ways." 

This body of testimony on behalf of Williams is in a broad way consistent, 
seems to be truthf ul, and Is fltted to discharge the burden of proof which 
rests upon him, unless Rudolph sball establish an earlier date by testimony 
«qually weighty and crédible. 

Rudolph testifles that he conceived the invention on Oetober 26, 1879, while 
on a visit which he made with the witness Zetsche to a stone yard in Mott 
Haven; that while there he saw a diamond saw in opération and noticed that 
it was cutting only in one direction; that he saw it would be a simple matter 
to make it eut both ways; that he "made a little sketch and explalned it 
to Zetsche which way that saw could be made to eut backward also forward 
from both ends;" that this sketch was not preserved; that to accomplish this 
resuit he intended to put "an 3xtension in the 'l'oeker arm' which had bsen 
placed on the machine and put another lever to the feed shaft where I would 
hâve placed another ratchet;" that he would take the "lift" ofE the machine 
and run the saw without it; that where a double ratchet was put on the 
machine the lift would be of no use; that he fixes the date of his visit to 
the Mott Haven stone yard by his shipping on that date, Oetober 26, 1879, 
his furniture to Peekskill, and introduces in évidence a duplicate receipt, dated 
Oetober 26, 1879, from the captain of the steamer which had transported his 
furniture to Peekskill. He testifles that the sketches he showed Zetsche on 
this date were for a double ratchet motion for a diamond saw, and were 
rough sketches made at the time with lead pencii, and that Zetsche under- 
stood the Invention. On cross-examination, however, he states that he does 
not think that Zetsche perfectly understood the invention at the time he says 
he deseribed it to him in 1879. 

Adolph Zetsche, who is a machinist, swears that he went into the Mott 
Haven stone yard with Rudolph on Oetober 26, 1879; he fixes the date be- 
cause it was his birthday; that when they were coming out of the yard Ru- 
dolph told him that "by putting on another arm and ratchet he could make 
the saw feed both ways; he deseribed a little of it there, but not much, and 
I did not take much notice of it;" and in answer to the question, "On this 
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pcca,s^QO[jroQ bftve just referred to, did Mr. Budolph make any sketches to 
iUustrote OF explain hts idea?" he says, "He made a llttle of it; but mostly 
I suppose I forgot" 

Thi? Is tbe évidence upon which resta the s(M»Ued "conception of 1879." 
Bven if Zetsqfte's testlmony is to be credited it Is not clear that he derived 
from Budolph any conception of the method to be employed for securlng the 
diasider^ted result. In a fair sensé It may be sald that Kudolph's conception 
In 1879 of the subject-matter In issue resta upon his uncorroborated testimony, 
whichoeptalnly is aot a sufflcient basis for a décision in his favor upon that 
question, unless such testimony is absolutely unimpeached and unaccompa- 
nied by cirçumstances tendlng to impair Ita credibility. Unfortunately for 
Mr. Budolph It appears that October 26, 1879, fell on Sunday; that the stone 
yard was not open on Sundays, and that there was no diamond saw thare 
at ail at that time. In rebuttal Budolph says that he was in error as to 
the day of his visit to the stone-yard, and that It should hâve been October 28, 
1879; but; this explanatlon involves a conflict between his testlmony and 
Zetsche's, who dlstinctly says that the event took place on October 26, 1879, 
because It was his birthday. Zetsche was not called in rebuttal. It is im- 
possible to flnd from this testlmony that Budolph conceived the invention 
in 1879. 

Budolph went into the ewploy of B. A. & G. N. Williams, Jr. (the latter 
partner being the other party to this Interférence), on May 17, 1886, to act 
as englneer and oversee the machlnery In thelr stone yard. He says that 
on the day of his being employed he looked over the machlnery and remem- 
bered when he flrst thought of the Improvement in 1879. On cross-examina- 
tion, however, he testlfles that he had forgotten ail about the Invention until 
his recollection was revlved on getting his situation at Williams' yard. He 
says also that he told Zetsche at that time that he would now go to work 
to try his invention, If Mr. Williams would glve hlm permission, and also 
that he told his family; that he made more sketches of the Invention at 
Zetsche's home on the evening of May 17, 1886, and told him (Zetsche) that 
he would let hlm do the work for hlm whenever he got the privilège to put 
the invention on the saw. 

Zetsche states that Budolph reminded him of bis invention on the same 
day that he got the job, and sald that he had got a good show to put it 
on if the boss would let hlm; that a sketch was made by Rudolph and shown 
hlm, and that he guesses liiis sketch was thrown away. Budolph testlfles 
to other sketches made in Jiuie or the beglnnlng of July, 1886, in the présence 
of his wlf e and daughter, and that thèse sketches were not preserved. 

Adèle Budolph testlfles that her father sald on the day that he took his 
position in Williams' stone yard, that the saw eut only one way and that 
he knew how he could make it eut la both directions, doing double the work 
in the same time, and that her father made some sketches at home in the 
evening, rlght after Décoration day. 

The trouble with this testimony Is that it is Indeflnite, and, It must be 
added, unrellable. No sketches are produced in évidence, nor Is there any 
description by any witness clearly showing that Budolph conceived, not only 
the resuit to be accompllshed, but the method of its accomplishment. If 
Budolph consldered himself the inventor, and if the réduction to practice 
imder the direction of Williams was a réduction to practice of ideas prevl- 
ously thought ont by Budolph, it is very strange indeed that the witness 
MuUer, who had charge of the diamond saw that was altered, should hâve 
been told by Budolph himself that Mr. Williams wanted to get that saw 
flxed so that it would eut both ways, and that Mr. Williams was to get a 
patent upon it, wlthout asserUng himself any claim whatever to the invention. 

It is true that Peterson testlfles that about June 11, or 12, 1886, Budolph 
explalned to him that the saw at that time eut on only one stroke, and that 
he thought he could make It eut on both strokes, and that Budolph said 
he was going to take out a patent on it Peterson flxes the date by a letter 
from one James Callery which he says he received at that time. This letter 
referred to private business solely, and Peterson admits that Budolph called 
frequently upon him before and after June, 1886, unA that he received nu- 
merous other letters from this same James Callery, Cross-questlon 41 and 
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Its answer are as follows: "Can you swear positively that In one of his 
later visita to you, In 1886, Mr. Rudolph did not call at Oie same tlme that 
you recelved a letter from Mr. Callery? A. I ean't swear positively, but he 
may hâve been there on the same day when I recelved a letter from Mi'. 
Callery, but I don't remember that he was." 

It should be added that none o£ the wltnesses for Eudolph speak of the 
removal of the lift as part of Rudolph's conception and sketehes, and that 
feature, as has been seen, Is an essential part of the method of the issue. 
Williams' conception, which is proven to hâve been in July, 1886, included 
the removal of the lift, as well as the altération in the ratchet mechanism. 

Rudolph's testimony as to the réduction to practice is diametrically oppo- 
site to that of Williams. He says that he Tvas first to remove the lift, and 
communicated the invention to Williams. Williams testifles that he com- 
municated the Invention to Rudolph, and Instructed Rudolph to remove the 
lift and do the mechanical work to make the altération. It is difficult to con- 
çoive of a more .direct conflict of testimony. As has been seen, however, Wil- 
liams' testimony as to the réduction to practice is substantially corroborated, 
and I am compelled to aceept it as In the main correct. This involves the 
rejection of the testimony of Rudolph as to a matter where he clearly could 
not bave been mistaken. A familiar rule requires that llttle If any weight 
should be attached to the balance of his testimony where it is coïncident with 
the dictâtes of self-interest. 

There are several other items of évidence to which I do not deem it çec- 
essary to advert in détail. I hâve examined the décision of the examiners 
In chief with référence to them, and concur with the conclusions with re- 
spect to such testimony reached in that opinion. And I concur also in the 
gênerai conclusion of the examiners in chief that WUliams is the real in- 
ventor of the method disclosed in the issue, and that the testimony, so far 
as it tends to the opposite resuit, is not to be credited. 

The décision of the examiners in chief is afflrmed. 

James C. Oliapin, for complainants. 
Walter S. Poor, for défendants. 

COXE, District Judge. It is argued by the défendants that a 
court of equity should not, under the provisions of section 4915, 
award a patent to a party who has litigated the question of priority 
of invention through ail stages of the patent office, and been defeat- 
ed, simply because the court, if the question had been originally 
presented to it, would hâve reached a différent conclusion. It is 
insisted that something more than the ordinary quantum of évidence 
is required of a complainant who seeks to secure a decree, upon a 
simple question of fact, at variance with the deliberately expressed 
judgment of the patent office officiais, and, it is suggested, that the 
action must proceed upon the same lines as though it were a bill 
flled to set aside a judgment at law. There is certainly force in 
thèse propositions,^ but it is unnecessary to discuss them for the 
reason that, upon the record now presented, the court is of the 
opinion that the weight of évidence sustains the contention of the 
défendants. There is too much of suspicion, improbability and con- 
tradiction surrounding the complainants' évidence to justify the 
court in giving it credence. 

The évidence hère is substantially what it was în the interfér- 
ence proceedings, and as the salient points hâve been clearly stated 
in the three opinions there rendered it is unnecessary to recapitu- 

1 Note. See Morgan v. Daniels, 153 U. S. 120, 14 Sup. Ct, 772. 
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late them h.ere. The reasons for the décision in Williams' faror 
are foùnd at length in the opinion of the commiséidner. Tlxey can- 
not llj'ç stated with greater cogency. I agrée withMin. 
The biU is dismissed. 



NÎ2W YORK FILTE^: ÇO. v. O. H. JBWELL FILTER CO. et aL 

(Circuit Court, S. D. New York. July 7,1894.) 

Patents— SuiTS foe iNFBiKaKMENT — REHBABiNa— Nbwly-Discovered Evi- 

DÊHCB. : 

Atter a décision directing an interlocutory decree for an injunction 
against the défendants, tliey cannot be allowed to amend their answer 
and take iUew proofs as to anticipations of the patent sued on, without 
proof of thehr previous diligence in preparing their case. The expression 
by their solicltor. In oral argument, of his bellef on the snbject, is insuffl- 
clent. 

This was a suit by the New York Filter Company against the 0. H. 
Jewell Filter Company and othera for infringement of a patent A 
deeree for complainant Was granted directing an injunction and an 
accounting. 61 Ped. 840. Défendants moved for leave to amend 
and to take new proofs. 

M. H. Phelps, for complainant. 
Lysander Hill, for défendants. 

SHIPMAN, Circuit Judge. This îs a motion by the défendants 
for leave to amend their answer, and for an order that the taking 
of testimony be reopened, with leave to the défendants to take évi- 
dence respecting the anticipations of the patented process which are 
referred to in the afldavits accompanying the motion. The bill of 
complaint was based upon the alleged infringement by the défend- 
ants of the patent to Isaiah Smith Hyatt, applied for September 20, 
1883, and granted Febnlary 19, 1884. In June, 1888, a bill in equity 
for an infringement of this patent was brought by the Hyatt Pure 
Water Company against the Jewell Pure Water Company, the pre- 
decessors of the défendants, in the circuit court for the northern dis- 
trict of minois, and, after some testimony was taken, was discon- 
tinued, a.t the request of the complainant, in February, 1889. The 
bill in this case was brought March 1, 1893, and was amended July 
8, 1893, by maldng the O. H. Jewell Filter Company a défendant. 
The testimony was closed January 19, 1894. The case was argued 
March 1, 1894, and the décision, directing an interlocutory decree 
for an injunction, was flled June 9, 1894. 61 Ped. 840. 

The amdavit of Benjamin T. Loomis, a dealer in filters in Balti- 
more since 1880, says that in the summer of 1882 he invented an 
improvèd' device for feeding alum in minute quantities into the 
water which enters the filter, and that in December, 1882, he at- 
tached the device to one of his filters, and used it successfuUy at 
his place of business in Baltimore for the purification of water used 
în his shop for drinking purposes, and that in fiUing orders after De- 
cember, 1882, when purchasers required this method of purification, 
he has sold "a considérable number of filters, combined with his 
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alum solution feeding device," and has had them in his stock. This 
aflfidavit is the only one of importance upon this motion. The New 
Orléans aifidaTits are, in my opinion, nnimportant. The informa- 
tion which they contain is unsubstantial in its character. The de- 
fendants gave no affldavits respecting the amount of diligence which 
they, or either of them, had used in the préparation of their case, 
or as to any dilBculty in obtaining testimony, and furnished no 
facts showing the reason why this alleged anticipation in the city 
of Baltimore, by a filter manufacturer of long standing, was not 
sooner discovered. During the progress of the litigation the com- 
plainant had endeavored to make its existence widely known by 
letters to dealers in filters and advertisements in trade newspapers. 
The requisites which must appear in the pétition for a rehearing of 
a bill in equity for the infringement of a patent, after a décision 
upon "final hearing," and before or after a decree for an interlocu 
tory injunction, but before final decree, and which must be found to 
hâve existed, are stated in Eeeves t. Bridge Co., 2 Ban. & A. 258, 
Fed. Cas. JSTo. 11,661, and in Page t. Telegraph Co., 18 Blatchf. 122, 
2 Fed. 330. The facts in the latter case were that, after a décision 
had been flled which sustained the validity of the patent sued on, 
and before the entry of the usual interlocutory decree, the défendant 
presented a pétition, signed and verified only by its soliciter, for the 
taking of f urther proofs of newly -discovered anticipations, and for a 
rehearing upon such new proofs. A demurrer to the pétition was 
sustained upon the ground that it did not show that the défendant 
"could not, with reasonable diligence, hâve obtained, prier to the 
former hearing, the testimony which it now seeks to adduce." 
Judge Blatchford says in his opinion : 

"There is no oath of any offlcer of tlie corporation, or of any person wbo 
searclied for évidence, or anytliing to show wliat search was rnade, or what 
knowledge or information was had or not had, or what diligence was in fact 
used, so that the court can judge whether such diligence was due or reason- 
able." 

So in the Eeeves Case, Judge McKennan says: 

"It is Incumbent on the défendants to satisfy the court that the omission to 
produce the évidence which they now seeli to make available, before the 
former hearing of the cause, is not due to any négligence on their part, but 
that they made diligent efforts to dlscover and obtain it." 

In this case the défendants hâve said nothing. Their soliciter, in 
oral argument, has expressed his belief on the subject; but, as 
peinted eut in the Page Case, such expression is insuflflcient. There is 
in the record an entire absence of the foundation upon which a de- 
cree to open the cause can be based. That foundation is proof 
of the défendants' previous diligence. The case is simply this: The 
défendants want to amend their answer, take new proofs, and hâve 
a new hearing, because they hâve, in their opinion, ascertained that 
there is new and reliable évidence of a use of the patented process 
before the date of its alleged invention by the patentée, and the 
court is asked to epen the case, simply because such évidence can 
be obtained, no reason being given why it was not obtained in time. 
The motion is denied. 
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GROSVENOB et al. v. DASHIHLL. 
(Circuit Court, D. Maryland. July 10, 1894.) 

1. Patents— Estent of Claim— Beeech-Loadino Cannon. 

In the Seabury patent, No. 425,584, for an improvement In breech-Ioad- 
Ing cannon, claim 1,— for ttie comblnatlon, wl'ù such a cannon, and a breech 
block therefor, wUicti Is wltharawn in a rearwarfl direction, of a breech-block 
carrier blnged to the breech, and a breech-block retractor hinged to the 
breech, separate from the carrier, to move Independently of the carrier, to 
draw the breech block thereinto and push It theref rom, but capable of mov- 
Ing wlth the carrier,— al though broad, Is sustalnable when read In connec- 
tion wlth the spécification, which accurately descrlbes the devlce, and 
States tlie resuit to be accomplished, namely, to efCect ail the necessary 
movements by a continuous movement of a single lever. 

i. Same— Priob Btate of Art. 

The claim Is not defeated, nor is Its construction limited, by the English 
patent to Nordenfelt, No. 7,195, of February 16. 1888, as the device de- 
scribed thereln appears uot to be operatlve, and, though It embodies an at- 
tempt to efCect ail the movements by the continuous swing of a hand 
lever, does not solve the problem, and lacks the retractor separate from 
and moving Independently of the carrier. 

8. Same— Infringement. 

The claim is infringed by the use, without the consent of the patentée, 
of the devlce described in the Dashlell patent, No. 468,331, which accom- 
pllshes the same resuit by a comblnatlon of the same éléments, the 
mechanism being substantially the same, although varied in form, to ren- 
der It simpler and more compact 

4 Same— Action fok Infringement — Défenses. 

Although devices described In a patent to an oflacer of the navy are 
being mode for the United States, and In its shops, a suit against siich offl- 
eer to restrain their making and use, as Infringlng a prior patent, is not 
objectionable, as In effect an attempt to enjoln the United States, where 
such manufacture is by authorlty and direction of the défendant, and 
under a contract with him by which he Is paid a certain sum for each 
article made. 

& Same— Pleading and Proof. 

Fallure, in such a suit, to sustaln by proof charges In the bill Imputlng 
bad falth to offlcers of the United States, does not preclude relief on the 
ground of infringement unattended with fraudulent acts. 

This was a suit by James S. M. Grosvenor, Samuel Seabury, and 
others, against Eobert B. DasMell, for infringement of a patent 

Wilson & Wallis and Wm. A. Jenner, for complainants. 
S. F. Phillips, F. D. McKenney, Ernest Wilktnson, and John T. 
Ensor, for défendant. 

MOREIS, District Judge. The complainants are the owners of 
tJnited States patent No. 425,584, dated April 15, 1890, upon applica- 
tion filed July 19, 1889, granted to Samuel Seabury, a lieutenant in 
the United States navy, for an improvement in breech-loading can- 
non. The défendant is an ensign in the United States navy, and is 
the patentée of a simUar device by letters patent No. 468,331, dated 
February 9, 1892, upon application flled November 4, 1890. 

In Seabury's spécification, he states : 

"This Improvement relates to breech-loading cannon In which a screw breech 
block, which is wlthdrawn in a rearwardly direction, is employed with a 
fiwinging carrier or receiver, hinging to one side of the breech of the gun, and 
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Imto which the breech block is withdrawn, and which serves as a guide for di- 
rectlng the breech block into and from its seat in the breech, and as a support 
for the breech block while ont of the gun. In such a gun there are three 
movements necessary to open the breech, namely— First, the tuming of the 
breech block to unlock it; second, the wlthdrawal of the breech block back- 
ward into the receiver; and, third, the swinging aslde of the receiver with 
the breech block in it. • * * The object of fhis improvement is to provide 
for the more rapid working, loading, and flring of such breech-loadlng camion 
by effecting ail thèse movements in succession by a continuons movemeot of 
a single lever." 

Seabury then proceeds, by référence to nine drawîngs, to fully de- 
scribe the deTice patented by Mm. 

The first claim, which is the claim chargea to hâve been infringed 
by the défendant, reads: 

"(1) ïhe combination, with a breech-loading cannon and a breech block for 
the same, which is withdrawn in a rearward direction, of a breech-block car- 
rier hinged to the breech, and a breech-block rétracter hinged to the breech, 
separate from said carrier, to move independently of such carrier, to draw the 
breech-block thereinto and push it therelrom, but capable of moving with said 
carrier while the breech block is tberein, substantially as herela set forth." 

This claim is a broad one, and quite possibly, taken in its largest 
sensé, it might net be sustainable; but it is to be read in connec- 
tion with the spécifications of the patent, which accurately describe 
thé device, and state the resuit to be accomplished, namely, to effect 
aU the necessary movements by the continuons action of a single 
lever operated by hand. Kead in connection with the spécification, 
the claim points ont with clearness the combination which the pat- 
entée claims as his invention, and he is entUed to a fair and reason- 
able construction of his claim, since there has not been put in évi- 
dence any publication or United States patent or device in prior 
use which limits its construction. It is to be noticed that the claim 
does not include the mechanism by which the breech block is rotated 
in order to release it from the screw threads, but is only for the com- 
bination of the cannon, the breech block, the retractor, and the car- 
rier; the retractor and the carrier to be hinged to the cannon, and 
the retractor being capable of moving independently of the carrier, 
but also capable of moving with the carrier when the block is rest- 
ing on the carrier. 

The patent principally relied npon to defeat the novelty of Sea- 
bury's claim, or limit its construction, is the English patent to 
Thorsden Nordenfelt, îfo. 7,195, of February 16, 1888. A fuU-size 
model, made after the drawings and description contained in this 
patent, has been produced by the défendant, and, if the model is to 
be taken as correctly exhibiting the device, it is not an operative 
machine. It appears to hâve inhérent difiSculties in the adjustment 
of the retractor and the carrier, which, even if defects in the con- 
struction of the présent model were remedied, would seem to stand 
in the way of its being useful as a pièce of ordnance to be rapidly 
flred under excitement. It does embody an attempt to solve the 
problem of how, by a continuons swing of a hand lever, the breach 
block can be quickly withdrawn and turned aside, and, after the 
cartridge has been inserted, can, by reversing the lever, be returned 
to its place; but it does not solve that problem, and, moreover, it 
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lacks one essential o£ Séabury's claim, namely, the retractor is not 
separate f rom the càrtiër, and does not move independently of tlie 
carrier. Tlie difficulty 6f operating the model seems tô arise from 
the dependence of the: retractor and carrier on each other, and 
because the retractor is not separate from the carrier, and from the 
extremely niCe adjustlnent required in the mechanism designed to 
move one without interfering with or obstructing the other, the two 
not being independent and separate. 

It would be useless to attempt, without models or drawings, to 
discuss the différent patents wWch hâve been put in évidence as 
defeating or limiting Seabury's ftrst claim. The resuit of my exam- 
ination of them is that they do not avail to deprive Seabury of the 
presumption, vifhich his patent gives him, that he is the flrst inventer 
of the device described by him, contaihing the combination covered 
by his first claim. The claini corresponds with the spécification, 
and is intelligible, and is for the éléments of the combination which 
was the real invention; and, when read in connection with the 
specîûcatiohs, discloses the Operative means which Seabury had 
combined for producing the resuit intended. 

Seabury's patent was granted to hina April 15, 1890, and in May 
he took ai working model, somewhat simpMed in its mechanism, 
to the bureau of ordnance of the navy department, at Washington, 
and exhibited it to the chief of that bureau, and was requested to 
forward proper drawings from which a four-inch gun could be made 
for trial, if it should b& thought désirable by that department to test 
it. There was also published, May 24, 1890, in the Scientiflc Amer- 
ican, a very f ull description of Seabury's invention, with a number 
of illustrations exhibitiag it in several modifled forms. 

The défendant had, prior to 1890, given his attention to devices 
for imprOving the breech mechanism of rapid-flring cannon, and in 
June, 1890, he was attached to the bureau of ordnance as an as- 
sistant. In September, 1890, he was assigned to duty at the prov- 
ing grounds at Indian Head, in Maryland. Some improved breech 
mechanism was immediately desired for guns about to be manu- 
factured for new ships, and the défendant was urged by his chief 
to give his spécial attention to this subject, He informed himself 
fuUy of ail that had been accomplished by others, and procured 
a copy of Seabury's patent as soon as it was published in the patent 
oflice Officiai Gazette. He was encouraged by the chief of the 
bureau to exert himself to produce a mechanism which should be 
simpler than Seabury'sj and in August or September he had been 
able to complète a model which met with the approbation of his 
chief, who ordered it to be tested. The défendant filed his applica- 
tion for a patent for the device exhibited in this model on November 
4, 1890, and a patent was granted to him February 9, 1892. After 
the ûling of defendant's application for a patent, his device having 
been tested and approved, a large number of guns were made by the 
ordnance bureau of the navy, containing his device. Thèse guns 
were made under an arrangement with défendant that, for the use 
of his device, he should reçoive a royalty of $125 for each gun. 

The defendant's device is alleged to be an infringement of the 
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flrst claim of Seabury's patent. It may be said to hs substantially 
admitted by the defendant's expert witnesses that, if Seabury's 
flrst claim is not construed narrowly, then the defendant's device 
must be held to be an infringement, because it does accomplisli the 
withdrawal and tnrning aside of the breech block by means of the 
combination of a retraotor and a carrier, both hinged to the cannon, 
and moving independently of each other, and also capable of moT- 
ing together when turning the breech block aside. The mechan- 
ism is substantially the same as that nsed by Seabury, although 
varied in form, to render it simpler and more compact. The 
method of hinging the retractor to the cannon is différent in 
form from Seabury's, but I take it to be the same in opération 
and eiîect In the defendant's mechanism, the lever, while oper- 
ating the rotating rack, turns upon a pin which passes through 
the retractor, through the lever, and through a projection from 
the carrier, and the same pin holds the retractor in place. This 
pin, at the flrst glance, has the appearance of being the fulcrum 
on which the retractor hinges; but, as I understand the mech- 
anism, it is not really so, for the retractor does not begin to 
draw out the breech plug until after the rotating is ûnished, and 
then the retractor does not turn on the pin, but is hinged against 
the breech of the cannon, and turns on that fulcrum, the pin only 
serving to attach the lever to the retractor, and not being at ail 
the hinge upon which the retractor turns. I think, therefore, it is 
fairly to be concluded that, in the defendant's mechanism, the re- 
tractor is hinged to the breech of the cannon. It may well be that 
the defendant's device is an improvement upon Seabury's, which re- 
quired invention to contrive, and that, as an improvement, it was 
patentable; but, since it uses the combination of éléments con- 
taiued in Seabury's flrst claim, it must be held to be an invention 
which is subordinate to Seabury's patent, and, therefore, if used 
without his consent, an infringement. 

Among other défenses, it is contended that this proceeding is in 
effect an attempt to enjoin the United States, as it is for the United 
States, and in its shops, that thèse guns and breech locding devices 
are being made. The testimony shows, however, that the manu- 
facture is by authority and direction of the défendant, and under a 
contract with Mm by which he is to be paid |125 for each gun. So 
far as he is concemed, he is not acting in this connection as an 
officer of the navy, but as a patentée. He assumes that his own 
patent gives him the right to do so, and as a patentée he is authoriz- 
ing and protecting the agents of the government in making and using 
a device which is an infringement of the Seabury patent. The gov- 
ernment cannot itself lawfully use a patented invention without per- 
mission of the patentée, and any one who procures such an act to be 
done, or adopts or accepts its beneflts when done, is guilty of an in- 
fringement. 3 Rob. Pat. § 897; Id. § 910; James v. Campbell, 104 
U. S. 357. 

It is also urged that complainants are not entitled to relief, be- 
cause of their charges in the bill imputing bad faith to certain 
oflScers of the ordnance bureau, and that, having failed to sustain 
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fheae charges by proof, they are not tô be allowed to clalm relief upon 
the ground of an infringement nnattended with fraudulent acts. I 
cannot agrée with this contention. The complainants having estab- 
lished the validity of the Seabury patent, and the fact of infringe- 
ment by the diefendant, they are entitied, in a court of equity, to 
be.protected by injunction against the continuance of the infringe- 
ment. It is the right to this relief which gives the complainants 
their standing In court, and they bave it without regard to whether 
the infringement bas been a mistake or in bad faith. 



SOHUTLBB BLEOTRIO 00. ▼, BLECTBIOAIj ENGINEERING & SUPPLT 

CO. 

(Circuit Court, N. D. New York. March 16, 1894.) 

Patents— Limitation of Ciaim— Electric Lioht Switches. 

In the Perklns patent, No. 247,103, for a circuit breaka: for electric lamps, 
clalm 1, for the comblnation, In an electric Ugbt swltch, of a ratchet hay- 
Ing metalllc projections anfl Insulatlng teeth between them, and a pawl 
or detent for engaging with the insulatlng teeth when released from con- 
tact with the metalllc projections, Is so limited by the prier state of the 
art and Its own language that It does not cover switches made under the 
Oowell patent, No. 436,122, whose only points of resemblance are that 
they are snap switches, and cànnot be tumed backwaid, tbose featured 
harlug been open aUke to both Inventors. 

This was a suit by the Schuyler Electric Company against the 
Electrical Engineering & Supply Company for infringement of a 
patent 

C. L. Buckingham, for complainant. 
Alfred Wilkinson, for défendant. 

COXE, District Judge. This is an infringement suit based upon 
letters patent, No. 247,103, granted September 13, 1881, to Charles 
G., Perkins for a circuit breaker for electric lamps. The inrentor 



"My Invention relates to Improvements in that class of switches for In- 
candescent electric lamps In which the break is effected by the snap or In- 
stantaneous reaction of a sprlng whea released from contact with a conductlng 
point or plate; and It conslsts in mechanical détails for effecting this, the 
principal featiwes of which are a ratchet wheel having both conductlng and 
insulatlng teeth combined in operatlve relation with a sprlng pawl or detent, 
which acts as a contact maker with the conductlng portions of the ratchet, 
and by engagement with the insulatlng teeth prevents the ratchet from being 
tumed backward when the pawl bas been released from contact with the 
sald metalllc portions." 

After describing the mechanism as shown in the drawings he pro- 
ceeds: 

"The principal advantages secured by the constructions above described 
are, first, that the circuit cannot be completed by tuming the key backward, 
so that when the circuit is broken it must be accomplished by an Instantaneous 
snap or reaction of the sprlng pawl as it leà'ves the conductlng portion of the 
ratchet; secondly, that the contact sprlng tannot be Injured by the attempts 
of incautlous persons to tum the key backward, as mlght be the case wltb tbe 
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lamps now in xise; thirdly, good conducting metals which do not possess the 
requlsite résistance for contact sprlngs may be employed wlth a spiral spring 
of Steel or slmilar métal; and, flnally, the arrangement of the parts Is com- 
pact and durable." 

The accompanying diagram, enlarged somewhat 
from the drawing of the patent, will serve to 
illustrate the invention: 

The flrst claim only is involved. It is as fol- 
lows: 

"(1) The combination, In an electric light switch, of a 
ratchet having metallic projections and Insulating teeth 
in the intervais between the same and a pawl or detent 
for engaging with the insulating teeth when released 
from contact wlth the metallic projections, as and for 
the purpose specifled." 

It will not be pretended that the invention is a fundamental one. 
If there were nothing else in the case the language just quoted 
would preclude such an idea. The inventor concèdes that his in- 
vention consists only in mechanical détails for eflecting improve- 
ments in circuit breakers. The device of the patent is an ingénions 
little contrivance for opening and closing an incandescent electric 
lamp circnit. It is shown as located in a lamp socket. Such an 
invention in any other art would probably be entitled to little con- 
sidération, but when the courts hâve to deal with patents relating to 
electricity they are apt to regard with superstitions awe the smallest 
contrivance by which that mysterious force is harnessed and set to 
work. Although this view of the subject may be correct in many 
instances it is thought that it is hardly applicable to the case at 
bar. Snap-action circuit breakers, used in connection with alternat- 
ing insulating and conducting material, were old. So were switches 
having a wiping contact and a tum in one direction only. This be- 
ing so, it certainly did not require a profound knowledge of electrical 
science to produce the patented structure. 

In 1871 Gilliland obtained a patent for certain improvements in 
dial telegraphs in which he describes a disk having marginal notches 
and intermediate smooth portions which serve, in connection with 
a spring conductor, altemately to make and break the circuit. 
When the spring snaps off from a conducting tooth it rests in an 
Insulating notch and the circuit is broken, Backward movement 
is prevented by a pawl bearing against a collar. The mechanical 
construction is, of course, différent, but the principle is the same as 
in the Perkins patent. 

The patents to Guest, Eogers and Floyd show différent means of 
accomplishing the same resuit, viz., the quick making and breaking 
of an electric circuit. 

It is perfectly clear, therefore, that the Perkins patent does not 
cover ail snap-action circuit breakers and that it is conflned both by 
the prior art and its own language to the device described. At least 
it is clear that it cannot be expanded to cover devices differing in 
size, shape, material, situation, mode of opération and object to be 
attained; devices whose only points of resemblance are features 
open alike to défendant and complainant 
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The 'd^féndant's switcbes are *ade under lettera patent No. 
436,1^3, J^anted SeptëtnbeiP 9, ISQOtto Howard H. Crowell. They 
are snkp switches it is trùe, ând mey dannot be torned backward, 
but in otflïèï' respects they are much nearer several structures found 
in the prior art than to thé Perkine siwitfth. They are mounted on a 
large stationary china basé, three inches in diameter, and are in- 
tended to be screwed on a .walI or other support.' They cannot be 
used in â lanip socket. ' Nèither of the defendant'B switches has a 
ratchet Wheel and No. 2 has no insulating teeth or any équivalent 
theréfor. Neither has "a pËiwl or detent" unless a very broad con- 
struction is given to theSë words. Both belohg to a différent type 
of switch from the patentéd switch. 

The co)i*t cannot a^oid the conclusion that it would be doing 
injustice tb thé défendant and others to give the Perkins patent a 
construction SQ broad as tp suppress improvements like those em- 
bodied in the Cçowell switches. 

The biU ig dismissed. 



LAMPRBt 'BOILEB PURNAOE. MODTH PROTBOTOR CO. v. ECONOMT 
IHEED WATBR HBATER CO. 

(Circuit Court, p. "S^k^v HaïUp^li-e. June 25, 1894.) 

.','.. No.''256., 

1, PiTKNTS— NOVEMT — STBTJGTBRB FOK ClHCtILATION OF WatER AbOUT FuR- 
V iNA'CB: MODTHS. i i ■ 

In tUe Lamprey and Bugbee patent, No. 421,588, for an improvement on 

." their patent No. 388,367, for a striicture to prevent by «rculatlon of water 

Ithe burning cmt of fuhiace mouths, tîié< Improvement covered by claims 1 

knd 2, consîstlng of the comblnation, with the appliancç f or circulation of 

'■water set forth in the earller patent, of a steam dôme Connecting therewlth, 

, and pipes affording communication with the boiler, which averts the dif- 

ficùlty arising from the steam geûerited by ailowlng the steam to col- 

lect in the dôme and pass froin it into the boiler, involves patentable nov- 

' eltfy, and was not anticlpated by the Sloane patent of May 16, 1882, al- 

though that patent involvedthe same principle and accomplished the same 

résulta, nor by other deyiçea previotisly knôwn. 

3. SAlfE— Infeikgemïjnt. ' , 

As the structure for the èlrculation of water described in the patent may 
be a hoUow shell or other contrivauce as well as pipes, an M-shaped shell 
structiîre for the channels of circulation, combined with the steam dom& 
device, although called a "steana drum," Is an infringement 
3. Same— Delay in Patment of Patent- Office Fee. 

A patent regular on its fdce Is not subject to collatéral attack because the 
patent-office fee was not pald within the tlme prescribed by Rev. St U. S. 
■ §4897. 

This was a suit by the liamprey Boiler Purnace Mouth Protector 
Company against the Economy Feed Water Heater Company for in- 
f ringeinent of a patent. 

Stephen S. Jewett and Newell & J^nnings, for eomplainant. 
H, W. Boardman and F. 0. Somos, for défendant. 

ALDKICH, Distdct Jjudge. The eomplainant claims protection 
for a structure designed for use in connection with Tarions kinds. 
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«f furnaces which must be Mghly heated. Th.e structure is of iron, 
and may be so placed as to sustain the mouth of the fumace; but 
the main purpose is to arrange about the highly-heated parts a suc- 
cessful circulation of water, in order tbat the troublesome buming 
out of the fumace mouth may be averted. For a considérable num- 
ber of years varions devices employing water for such purpose hâve 
been in opération, but, generally speaking, with unsatisfactory re- 
sults. In 1888, B. B. Lamprey and A. C. Bugbee procured letters 
patent (numbered 388,367), in which they claimed an invention con- 
sisting of the combination with a furnace and its mouth, a séries of 
pipes extending along the opposite sides and over the top of the 
mouth of the furnace, with inlet pipes for the supply of water, and 
outlet pipes for the escape of the heated water and steam, and 
ail so arranged and connected as to brace or support the brickwork, 
around the mouth thereof. It is claimed that expérience with this 
device disclosed defects of a serions character, so serions as to 
render the appliance of little or no value. It would seem that the 
failure resulted from the fact that there was no provision for steam 
generating in the lining or pipes as the water was passing there- 
through, and, as a conséquence, the steam rising to the highest point 
in the pipes became superheated, and forced the water back into 
the boiler, thus leaving the pipes, and furnace mouth as well, ex- 
posed to the highly heated and dangerous conditions which the 
structure was intended to avert. In February, 1890, Lamprey and 
Bugbee procured a patent, based upon what was claimed to be an 
improvement on their earlier patent, and which relieved the difflculty 
to which I hâve referred. This alleged improvement and invention, 
which the complainant owns, and on which it now relies, is covered 
by the flrst and second claims in letters patent numbered 421,588, 
dated February 18, 1890, and consists of an appliance to the furnace 
mouth linings, constructed and arranged for the circulation of 
water, substantially as set forth in their earlier patent, combined 
with a steam dôme Connecting with the lining, a pipe affording 
means of communication between the steam dôme and boiler, and 
another pipe affording communication between the boiler and lin- 
ing; but the material and important device is the steam dôme, 
which is designed to be located at a high point, and where the 
vertical and horizontal pipes unité, and above the Une of the pipes 
through which the water circulâtes. In other words, it is a space 
above the header or manifold (the contrivance used in the ordinary 
steam radiator), înto which the steam gênera ted in the pipes maj 
collect, and from which it may pass, together with superheated 
water, into the boiler. My conclusion is that this device is new, 
and an improvement upon any device known prior to the patent 
in suit It is proper, however, that I should state that I hâve not 
been free from doubt as to the proposition urged by the défendant, 
that the Sloane patent of May 16, 1882, which provides for a drum 
in connection with its pipes, contemplâtes a device involving the 
same principle and accomplishing the same results as the one in- 
volved in the patent on which the complainant relies. But, after 
more careful examination, I hâve corne to the view that the com- 
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plaÎBant's improvement was not anticipated by the Sloane patent, 
and that the steam-dome deTice, as combined with tbe structure 
contemplated by the earlier patent of Lamprey and Bugbee, in- 
volves patentable novelty, and is of practical utility. The évidence 
satisfies me that in the old structure, under certain conditions, the 
circulation of water was retarded by steam generated at the highly- 
heated points, and that the water was sometimes forced f rom the 
pipes, leaving them exposed, thus rendering the appliance worse 
than useless in respect to the purpose for which it was designed. 
It would seeem that the steam dôme or space above the ordinary 
water line in the pipes, and above the manifold or header, averts 
the danger, and relieves the diflEiculty described, and that a com- 
bination results therefrom which accomplishes the purpose intend- 
ed, — that of protecting the furnace mouth by an uninterrupted and 
continuons flow of water. For thèse reasons I must sustain the 
patent. 

I should perhaps state my view as to certain positions taken 
by the défense upon the record and argument. One position is 
that there is no invention or novelty in the patent under considéra- 
tion, and a large number of prior patents were introduced, which 
it is claimed Involve ail the ideas embraced in the patent in suit; 
and to sustain this view one McDanniell was called as a witness, 
who, after testifying as to the state of the art, détails a conversa- 
tion with Lamprey, one of the patentées, during a journey from 
Bristol in November, 1888, in which the same idea was discussed, 
not as anything new or novel, but as a known device, which might 
be applied to the original Lamprey and Bugbee patent. The 
same witness also says that he subsequently made a rough draft, 
and submitted it to Lamprey and Bugbee in the présence of one 
Covell, Ulustrating the known device, and the manner in which it 
could be applied to the old Lamprey and Bugbee structure. Lam- 
prey, Bugbee, and Covell ail deny that any such conversation took 
place, thus putting in issue a question which it is always uncom- 
fortable to décide. But, in view of the situation, aided some- 
what by the fact that McDanniell subsequently applied for a patent 
provlding for a structure for the protection of furnace mouths with 
drums at the top or ends of the water legs and over its middle 
leg, into which steam formed in the channels of the heater might 
rise, and thence pass through pipes Connecting such drums with 
the steam space of the boiler, I must flnd that McDanniell did 
not understand such device was old in 1888, and that the défendant'» 
position as to the conversation is not sustained. 

The défense further contended that the patent in suit was in- 
valid for the reason that the patent-ofSce fee was not paid within 
the time provided by section 4897 of the Revised Statutes. It is 
not understood that this objection is open to the défense in a 
proceeding of this character, and I therefore dispose of this point 
on the ground that patents regular on their face are not the sub- 
ject of collatéral attack. 

Défendant also contended that it was entitled to protection for 
the structure which they had manufactured and put in opération 
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under the McDanniell patent of April 11, 1893 ; that their structure 
is an improTement upon anything previously in use, and that it 
involves patentable novelty. The defendant's manner of putting 
the water in circulation is différent in this respect : The channels 
of circulation are created by an M-shaped shell structure, but the 
principle is the same, and the structure involves the steam-dome idea, 
which is the essential feature of the later patent to Lamprey and 
Bugbee; and, inasmuch as the Lamprey and Bugbee patent pro- 
vides for and describes a structure, which may be "a hoUow shell 
or other contrivance" as well as pipes, the defendant's M-shaped 
shell structure, combined with the steam-dome idea, must be treated 
as a violation of the rights of the complainant The resuit reached 
is that the device or appliance employed for the collection and expan- 
sion of steam, and located at a point higher than the pipes or chan- 
nels through which the water circulâtes, and whether called a 
"drum" or a "steam dôme," is an infringement of the complainant's 
rights under its patent of February 18, 1890. 

Decree for complainant for injunction in accordance with thèse 
views, and for an accounting according to the prayer of the bilL 



KNIT GOODS PATENTS CO. v. SHTJMAN et aL 

(Circuit Court, D. Massachusetts. July 20, 1894.) 

No. 3,157. 

1. Patents— Infringement— Shirts with False on Supplbmentakt Feonts 

A patent for an improvement in shirts, ail the clalms of which apply 

only to shirts which hâve a double or supplomentary front, is not in- 

fringed by a shirt having a false front formiug part of the shirt, giving 

the appearance, without the reality, of a double or supplementary front. 

8. Same. 

The Barker pateut, No. 253,256, for a shirt havingr a double or supple- 
mentary front, even If it covers a patentable invention, is not Infringed 
by a device giving the appearance, merely, of such double front. 

This was a suit by the Knit Goods Patents Company against A. 
Shuman and others for infringement of a patent. 

Hey & Wilkinson, for complainant. 
James A. Skilton, for défendants 

CAEPENTEE, District Judge. This is a Mil in equity to enjoin 
an alleged infringement of letters patent No. 253,256, issued Feb- 
ruary 7, 1882, to Joseph Gr. Barker, for a Shirt. The spécification 
and drawings show what seems to me the nearest approach to this 
invention which can be found in the art to which it relates. The 
patentée most clearly describes his invention as folio ws: 

My invention Is designed more especiaily for application to woolen shirts' 
—such as are wom by bicyclers and other sportsmen— and is an improvement 
upon the shirt now in very gênerai use among such raen, and which is made 
to open in the center of its front, and is provided upon each side of said 
opening with a séries of eyelet holes, through which a lacing cord of bright- 
colored silk is run, and tied in a bowknot at the throat, said shirt also being 
v.62F.no.7— 38 
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provided with a pair pf flaps upon the inner side of sald front, extendlng from 
tàe lower end of the openlng to a point some distance below the coUar of 
the slilrt, which flaps arebuttoned together before the shirt Is laced up. Thls 
ïoakes a very pretty shirt front, and it is in great demand among the class 
of men who wear woolen shirts; but there Is a serions objection to its use 
lu thefact that a great deal of tlme Is wasted In puttlng on and taking ofC 
the shlrt, due to the fact that the lacing cord has to be withdrawn from the 
eyelets for the gréa ter part of the length of the openlng in the front before 
the shlrt can be taken ofC, and, after the shirt is put on again, the lacing cord 
has to be passed through ail of the eyelets from which it had preriously been 
removed. To obviate thls objection, and produce a shirt having ail the good 
features of the old shlrt, and that can be put on or taken ofif as readily as an 
ordlnàry shlrt, is the object of my présent Invention; and it consists, first, 
m a shirt provided with a double front, arrangea to be buttoned at one side 
of the center of said front, and with a lacing cord run through two séries of 
eyelets, one upon each side of the central vertical Une of said front, whereby 
the shirt has the appearance of having its front openlng laced up, while at 
the same tlrûe the shirt may be put on or taken off without materially dis- 
turbing the lacing cord. It further consists in the application, to a shirt of 
ordinary construction, of a supplementary front, secin-ed to said shirt at one 
side and along its bottom by sewlng or stitchlng, and along Its other vertical 
side by means of buttons aiid buttonlioles, or other suitable separable fasten- 
ings, sald front being provided with two narrow plaits or folds extending 
from top to bottom thereof, the free or movable edges of which are parallel 
with and in close proximity to each other, and on a line with the center of 
the shlrt front, in combinatlon with a séries of eyelet holes formed in each 
of said plaits at equal distances from each other and from the edge of said 
plaît, and a lacing cord passed alternately thrpugh an eyelet hole in one plait 
and then through an eyelet hole in the othef plàit or fold, so as to lace said 
plaits together, as will be described. It further consists in the combination, 
in a shirt, of à supplementary front, permanently secured to the shlrt body 
along one of Its vertical edges and along its bottom edge by sewlng or other- 
wlse, and detachably secured to said body along its other vertical edge by 
buttons and buttonholes, or other separable fastenlngs, a séries of eyelet holes 
ùpoh each side of and parallel with the vertical center line of sald front, an 
eyelet formed in each end of the coUar or coUar band, and a lacing cord run 
through the eyelet holes in sald front, alternately from oné séries to the other, 
from the bottom to the top, and having one of Its ends passed through one 
of the eyelet holes in the coUar, and the other end through the eyelet hole 
In the other end of the collar or eoUar band, and then tied in a bowknot, as 
will be further described. 

The claims of the patent are as foUows : 

(1) A shlrt provided with a double or supplementary front, having a lacing 
cord run through two rows or séries of eyelet holes arrangea upon each side 
of the central vertical Une of said front, and detachably secured to the body 
of the shirt along one of its vertical edges by buttons and buttonholes, or 
other separable fastenlngs, substantlally as described. 

(2) In combination with a shlrt of ordinary plain construction, a supple- 
mentary front permanently secured along Its bottom and one vertical edge 
to the body of the shirt, and detachably secured along its other vertical edge 
by buttons and buttonholes, or other separable fastenlngs to sald body, a pair 
of folds or plaits in the center of sald front and extending from its top to 
a point near Its bottom, a séries of eyelet holes in each of sald plaits, and a 
lacing cord run through sald eyelet holes, substantlally as and for the pur- 
poses described. 

, (3) In combination with a shirt of ordinary plain construction, the supple- 
mentary front, D, provided with the folds or plaits, n n'. and secured along 
one of its vertical edges to the body of the shlrt by buttons and buttonholes, 
or other separable fastenlngs, the two séries of eyelet holes, o o, formed in 
tlie folds n and n', the two eyelet holes, q and q', formed in the opposite ends 
of the collar or collar band, and the lacing-cord, p, ail arranged and adapted 
to operate substantlally as described. 
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Without pointing out the testimony to tMs effect, ît îs sufflcient 
to say that ail the éléments of the combinations hère claimed are 
old, unless it be that a new élément may be found in the lacing, 
which, serving for the greater part of its length a purpose only 
ornamental, serves at the neck the purpose of holding in place the 
lower margin of the coUar. I hâve not been able to flnd this exact 
structure in the évidence. It serves, however, only the purpose of 
fastening, and the part of the lacing cord so employed performs 
exactly the same function which was performed by the correspond- 
ing part of the lacing cord in the old shirt, which is described and 
shown in the patent. The invention, therefore, seems to me to 
consist in a device for doing away with the necessity for withdraw- 
ing more than one turn of the laces, such device consisting in put- 
ting the supplementary part on the outside, instead of on the inside, 
of the shirt, making the dépendent or resulting change in the posi- 
tion of the buttons, and dropping or masking the fastening function 
of the lacing cord, except for one fold or turn at the neck, at which 
point the function survives. 

This interprétation of the patent seems to me to be in close ac- 
cordance with the statements of the patent itself, and also with the 
opinion of the expert called by the complainant, who testifles as 
f oUows : 

Cross-Int. 13. Please state what separate, Indépendent, and essentlal new 
éléments you find in the Barker Invention of ttie patent In suit. Ans. It is 
chiefly the employment of a supplementary front, secured along one of its 
vertical edges and across its bottom to the body of the shirt by rows of 
stitches, making a permanent attachment of said parts along sald portions 
of the supplementary front; the opposite vertical edge of the supplementary 
front being detachably secured to the body by buttons and buttonholes, a 
lacing cord running tlirough two rows of eyelet holes in the center of the 
supplementary front and through eyelet holes in the collar or collar band, 
and tied in a knot thereat. The advantages of tiiis improved construction 
and combinatlon of parts consist in the facility of puttlng the shirt on the 
person and removing it from the person without disturbing the lacing in the 
center of the supplementary front Cross-Int. 14. My question called for the 
separate and independent éléments, and not for the entire combination of 
such éléments. Please answer the previous question so interpreted. Ans. 
The éléments of the combination claimed in the Barker patent are not in 
themselves new, when broadly considered, or when considered separate and 
independent of each other. Gross-Int. 15. Do you mean to say that none of 
the éléments in the Barker invention are in themselves novel? Ans. I do. 
It Is the combination of thèse éléments in a certain peculiar way which con- 
stitutes the Barker invention. Cross-Int. 16. Please state what you under- 
stand to be the characteristics in which the combination of thèse old éléments 
shows Invention. Ans. They arc — Firstly, the peculiar attachment of the 
supplementary front to the body of the shirt, so as to dispense with the lise 
of flaps, which were attached to the shirt back of the front, anid were pro- 
vided with buttons and buttonholes; secondly, the rétention of the lacing 
cord in the supplementary front, so arranged as to require only the withdraw- 
al or inserting of one end of the lacing cord through a single eyelet hole in 
the coUar band, and leaving the lacing undisturbed in the opération of putting 
on and taking ofC the shirt. The characteristics mentioned in the question 
are the attachment of the supplementary front along one of Its vertical edges 
and at its bottom to the body of the shirt by rows of stitches, and detachablv 
Connecting the opposite edge of the supplementaiy front by means of butto-ï? 
and buttonholes, the lacing cord running through two vertical rows of eyelp^ 
holes in the supplementary front and through eyelet holes in the collar bana; 
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andi as stated in my prevlous answ«r, it is thèse characteristlcs of the com- 
bioation of the enumerated éléments whlch constituto the invention of Barker. 

Observing the language of this testimony, it is seen that tke wit- 
ness says that the peculiar attachment of the supplementary front 
to the body of the shirt dispenses with the use of flaps. It might 
be thoaght, from thèse words, that it is intended to say that noth- 
ing remaius to perform the function of the flaps. But on exam- 
ination of the drawings and of the words of the spécification it ap- 
pears that this is not his meaning. The supplementary front is 
attached to a "shirt of ordinary construction." Looking at the 
description and the drawings, it appears that thèse words are not 
to be taken with minute literalness. The shirt is not of ordinary 
construction in ail respects. The buttons are not in the ordinary 
place. But the ordinary shirt remains in the invention so far that 
those parts of the front of the shirt which, in wearing, are con- 
cealed by the supplementary part, stUl remain, and serve the pur- 
pose of the inside flaps of the earlier form. 

Still further, and in another view of this point, a reading of the 
whole case of the complainant makes it clear that the old function 
of the lacing cord, with its resultùig inconvenience or inadequacy, 
is stiU, in part, retained in the invention. To remove the shirt, 
the lacing must be disturbed. The counsel for the complainant, 
in summing up the advantages of the invention, observes that the 
"lacing is disturbed but little at each opération, so that the wearer 
is put to little inconvenience, instead of to great trouble, in putting 
on the shirt." This is not, then, a patent in which the utility is 
so great as to lead the court to exhaust the force of established rules 
of construction. 

The respondents' counsel argues that this spécification dicloses no 
patentable invention. He refers, in support of his argument, to 
the spécification and drawings themselves; and, also, to the prior 
state of the art, in which I may say that I see nothing which can 
limit the field of invention further than it is limited by the dis- 
closures of the patent itself, but in which it is easy to see, as I look 
at it, that the old shirt shown in the patent is but the last of a 
long séries of developments extcnding in this as well as in various 
other directions. I hâve not, however, considered the arguments 
on either side of this question, because I am clear that the respond- 
ents hâve not infringed the patent. I therefore leave the question 
of patentable invention to be settled, if settled at ail, in an action in 
which infringement shall be found. 

Tuming now to the alleged infringing device, I find it to be a 
blouse or shirt having a false front with a false lacing, the whole 
fastened throughout its whole surface to the shirt, or, as it might 
be otherwise described, the false front fonning part of the shirt, 
and being illusive only in that it gives the appearance, without the 
reality, of a double or supplementary front. The lacing in this, as 
in the patented device, serves for most of its length little or no 
purpose except omament, but the turn at the throat is passed 
through eyelet holes and tied, and thus serves to fasten the coUar or 
neckband. The whole device, therefore, cornes within the class of 
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sblrts which appear to hâve, but do not hare, a double front, and is 
therefore outside tlie daims of the patent in suit, ail of which apply 
only to shirts wMch hare a double or supplementary front. 

The respondents therefore do not infringe, and the bill must be 
dismissed, with costs. 



LITTLBTON et al. T. OLIVER DITSON 00. 

(Circuit Court, D. Massachusetts. August 1, 1894J[ 

No. 3,065. 

OoPTBiGHï— Musical Compositions— Manufacture in United Statbi. 

The proviso In section 3 of the copyright act of March 3, 1891, that '*in 
the case of a book, photograph, chromo, or lithograph," the two copies 
required to be delivered to the iibrarian of congress shall be manufactured 
in this country, does not Include musical compositions published in boolc 
form, or made by lithographie process. 

Thia was a suit by Alfred H. Littleton and others against the 
Oliver Ditson Company for infringement of copyrights. 

Lauriston L. Scaife, for complainants. 

Chauncey Smith and Linus M. Child, for défendant. 

COLT, Circuit Judge. Thia case raisea a new and important 
question under the copyright act of March 3, 1891 (26 Stat. 1106). 
The plaintiffs, subjects of Great Britain, and publishers of musio, 
hâve copyrighted three musical compositions, two of which are in 
the form of sheet music, and one (a cantata) consista of some 90 
pages of music bound together in book form, and with a paper cover. 
Two of thèse pièces were printed from electrotype plates, and one 
from stone by the lithographie process. The inquiry in this case 
ia whether a musical composition is a book or lithograph within 
the meaning of the proviso in section 3 of the act, which déclares 
that in the case of a "book, photograph, chromo, or lithograph" the 
two copies required to be deposited with the Iibrarian of congress 
shall be manufactured in this country. 

The act of March 3, 1891, is an amendment of the copyright law 
then existing. The principal change made is the extension of the 
privilège of copyright to foreigners by the removal of the restriction 
of citizenship or résidence contained in the old law, and hence it 
is sometimes called the "International Copyright Act". Section 1 
relates to the subject-matter of copyright, and déclares that: 

"The author, inventer, designer or proprletor of any book, map, chart, dra 
matlc or musical composition, engraving, eut, prlnt, or photograph or négative 
thereof, or of a palntlng, drawing, chromo, statue, statuary, • • • shall, 
upon complylng with the provisions of this chapter, hâve the sole llberty of 
prlnting, reprintlng, publlshing," etc. 

Section 3 recites the conditions which must be complied with, 
and says: 

"No person shaU be entitled to a copyright unless he shall, on or before the 
day of publication in this or any for'elgn country, deliver at the office of the 
Iibrarian of congress, or deposit in the mail within the United States, ad- 
■dressed to the Iibrarian • • • a printed copy of the title of the book, njap. 



593 .' ÏEDEBAL BKPORTER, Vol. 62;' 

ch«i^ diiami|.tlc or j];n;iE^aI composjttoo, engravlng, eut, print, photègraph, ôr 
çMonio.or a descrtptipii of the paliittrig, drawing, statue, statuary, • • ♦ 
fbirîwhiciihe désires a Copyright, nôr'tmless he shall also, not later tbàn tbe day 
of the publication theréot In tliis oràny" foreign country, dellver at thé office 
Sil: the , Ubrarian i • ♦ .*, or deposlt In the mail within the United States, 
addressed to the librarlan • • • two. copies of such copytl^tbook, map, 
chart, dramatic or musical composition, engraving, chromo, eut, print, or 
photograph, or in case of a painting, drawlng, statue, statuary, mode], or de- 
sign for a worli of the fine arts, a photograph of same: provided, that in the 
case of a book, photbërapli, chtoôio; ét>lithograph, the two copies of the same 
required to be delivered or deposited as above shall be printed from type set 
within the Umlts of the Ûtilted Stateia, or from plateâ màde therefrom, or 
from négatives, or drawings on stqnç m.ade within the limits of the United 
States, or from transfers made therèfrbm." 

From the langïiage of thèse provisions it seems clear that "book" 
was not intèûded to include "musical composition". In the section 
which ejiujnerates the things which may be copyrighted, "musical 
composition" is mentioned as something différent from "book", and 
we find this same distinction tTyipe observed in the preceding part 
of the section which çontains tlie proTiso. It is as reasonable to 
suppose that "book" and "musical composition" were as much in- 
tended to refer to différent subjéçts as "map, clxart, engraving," 
and other enumèrated articles. 

If congres^, in the proviso,, had intended to include a musical com- 
position âmôil^' those copyrighted things which must be manufac- 
tured in this Wubtry, it should hâve incorporàted it in the list of 
things subjëcittb this restriction. The omission in the proviso et 
"musical composition"; as well as bf "map, chart, engraving", and 
other things 'béfore eiitimerated, is verf signiflcant, as indicating 
that cohgrëëS hever intended to extend this provision to any of 
thèse article^. And so,,'#îth respect to "lithograph", if congress 
had intended to cover by that word a: musical composition made by 
the lithographie process It should hâve expressed its meaning in 
clear aud unambiguous terms, in view bf the language used in other 
portions of the statu te. 

If there is àny doubt as to the meaning of the statute, it is 
proper to examine the history of législation on this subject, in order, 
if possible, to discovér the intent bf congress. Aa the bill passed 
the house of représentatives, tMs proviso was limited to "bopk"^ 
but when it reached the senate an amendment was offered and 
passed extending the proviso to varions other subjects of copyright, 
as "map, dramatic or musical composition, engraving, eut, print," 
etc. A confereûce committee was appointed, and a compromise was 
agreed to enlarging the house provision by the addition of "photo- 
graph, chromo, or lithograph", and the bill was finally passed in 
this form. In tbe debate in the senate, référence was made to the 
fact that musical compositions had been eliminated from the pro- 
viso. The flrst and fund^mental rule in the interprétation of stat- 
utes is to carry ont thé intent of the législature, if it can be ascer- 
tained, and I think an examination of the proceedings in con- 
gress shows that it wàs intended to exclnde musical composition» 
from the opération of this proviso. 22 Cong. Rec. pt 1, p. 32;. pt. 
3, pp. 2378, 2836; pt 4, p. 3847. 
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"Book" has been distinguished from "musical composition" in the 
statutes relating to copyright since 1831. (4 Stat. 436.) The spécifie 
désignation of any article in an act or séries of acts of congress 
requires that such article be treated by itself, and excludes it from 
gênerai ternis contained in the same act or in subséquent acts. Pot- 
ter*» Dwarris on Statutes, pp. 198, 272; Homer v. The Collector, 1 
WaU. 486; Arthur v. Lahey.'OG U. S. 112; Arthur v. Stephani, Id. 125; 
Vietor v. Arthur, 104 U. S. 498. If, in a popular sensé, and speaking 
particularly in référence to form, "book" may be said to include a mu- 
sical composition, the answer to this proposition is that where two 
words of a statute are coupled together, one of which generically in- 
cludes the other, the more gênerai term is used in a meaning exclusive 
of the spécifie one. Endl. Interp. St. § 396 ; Reiche v. Smythe, 13 Wall. 
162. The reasoning upon which this rule of spécifie désignation is 
based is that such désignation is expressive of the législative inten- 
tion to exclude the article speciflcally named from the gênerai term 
which might otherwise include it Smythe v. Fiske, 23 Wall. 374, 
380; Reiche v. Smythe, 13 Wall. 1G2, 164. The English. cases cited 
by the défendant to the effect that "book" includes "musical com- 
position" are not material in the présent controversy, because the 
statute law of the two countries is différent. The early English 
statute of 8 Anne, c. 19, says, in the preamble, "books and other 
writings", while, in the modéra English statute 5 & 6 Vict. c. 45, 
§ 2, "book" is defined to include varions spécifie things, as "map, 
chart, sheet of music," etc. Nor do the American cases cited, Clay- 
ton V. Stone, 2 Paine, ?>S% Fed. Cas. No. 2,872; Scoville v. Toland, 
6 West. Law J. 84, Fed. Cas. No. 12,553; Drury v. Ewing, 1 Bond, 
540, Fed. Cas. No. 4,095, help the défendant In none of thèse 
cases has the question ever been determined whether a musical 
composition is a book. It must also be remembered that the ques- 
tion now presented is not strictly whether a musical composition 
can ever be regarded as a book, but whether congress meant in the 
act of March 3, 1891, to include musical composition within the 
terms of the proviso referred to. Nor do I think the dictionary 
définitions of "book" render us much assistance, because the word 
is used in so many différent sensés. It may refer to the subject- 
matter, as literary composition; or to form, as a number of leaves 
of paper bound together; or a written instrument or document; 
or a particular subdivision of a literary composition; or the words 
of an opéra, etc. 

Looking at the natural reading of the statute, the intent of con- 
gress, and the rules which govern the construction of statute law, 
I am of opinion that the plaintiffs hâve complied with the pro- 
visions of the act of March S, 1891, respecting the three musical 
compositions complained of and that the défendant should be en- 
joined from reprinting, publishing or exposing for sale thèse com- 
positions, or any essential part of them, as prayed for in the biU. 

Injunction granted. 
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HOSTETTER CO. T. VAN VORST. 

(Circuit Court, S. D. New York. June 29, 1894.) 

Tbadb- Marks— Infkingembnt. 

Selling an Imitation, as sucb, wlthout any suggestion or arrangement 
that it be sold again for the genuine article, although with assent to such 
suggestions from others, does not InîWnge the right of the manufacturer 
ot tbe genuine. 

In Equity. This was a suit by the Hostetter Company against 
John Van Voret for infringement of a trade-mark. 

James Watson and Albert H. Clarke, for plainttffi. 
Patrick H. Loftus, for défendant 

WHEELER, District Judge. This suit îs brought for the alleged 
selling, or procuring to be sold, an imitation, produeed by the de- 
fendant, as the genuine Hostetter's bitters of the plaintiff. This is 
denied, and the principal question is whether this allégation îs 
proved. Hostetter t. Fries, 17 Fed. 620, 21 Blatchf. 339; Hostetter 
C!o. V. Brueggeman, etc., Co., 46 Fed. 188. The évidence shows well 
enough that the défendant sells the imitation as such, and that he 
would sell it to others, to be by them sold again for the genuine, 
if they would. It does not show any suggestion from him that 
it could be, nor any arrangement by him that it should be, so 
sold, but only his assent to suggestions that it might be. The sell- 
ing of the imitation, as such, does not infringe upon the right of the 
plaintiff that it should not be sold as the genuine. The défendant 
owes no duty of preventing such sales; he is only bound not to 
make, or at most not to encourage, them. The proofs do not 
show encouragement, even, of them, and so fall short of sustaining 
this allégation, and of entitling the plaintiff to relief. The con- 
duct of the défendant, however, so invited this litigation that he 
ought not, in equity, to hâve costs. Bill dismissed, without costs. 



BROUX et al. v. THH rVT. 

(District Court, D. Delawai'e. July 26, 1894 
Sbamen— Compensation fob Shortagb of Provisions — iNVAiin Contract— 

ESTOPPEL. 

Notwlthstandlng the adoption by shlpplng articles of the statutory scale 
for provisions (Rev. St. § 4612), tlïe master Issued provisions accoi-dlng to 
a "method" of hls own, whereby there was a shortage of bread. The sea- 
men protested, and the statutory scale was followed for a few days, but 
they were dissatlsfled wlth the maimer In whlch the provisions were 
weighed and served under this scale, and asked the captaln to retum to 
his "method," whlch he consented to do on condition that they would 
"agrée to be parfectly satisfied in the future, and make no more com- 
plalnts," and an agreement to that efCect was entered on the log. Held, 
that the contract was void as belng one-slded and without considération, 
and dld not estop tbe seamen from suing for the extra compensation al- 
lowcd by Bey. St. $ 4568, lu cases of shortage. 
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This was a libel by Théophile Broux and others against the sMp 
Ivy for compensation for shortage in the provisions issued to libel- 
ants as seamen on said ship. 

John A. Toomey and Bradford & Vàndegrift, for libelants. 
Levi 0, Bird, for respondent. 

WAIiES, District Judge. This snit is bronght by Théophile Broux 
and 16 others against the American ship Ivy, and ail persons inter- 
vening, to recoyer extra wages on account of a réduction ta the al- 
lowance of provisions which were issued to the libelants while serv- 
ing on board the said ship during her voyage f rom Vancouver, B. C, 
to Wilmington, Del., between April 22 and August 29, 1893, lasting 
128 days. The libelants demand this extra compensation under 
section 4568 of the Revised Statutes of the United States, which. 
is in thèse words: 

"Sec. 4568. If, dtiring a voyage, the allowance of any of the provisions 
which any seaman has, by hls agreement, stipulated for, Is reduced, except 
in accordance with any régulations for réduction by way of punlshment, con- 
talned in the agreement, and also for any time diu:ing which such seaman 
wlllfully, and without sufflcient cause, refuses or neglects to perform hls duty, 
or is lawfuUy under confinement for misconduct, elther on board or on shore; 
or if It is shown that any of such provisions are, or hâve been during the 
voyage, bad in quality and unfit for use, the seaman shall receive by way of 
compensation for such réduction or bad quality, accordlng to the time of its 
continuance, the followlng sums, to be paid to hlm in addition to and to be 
recoverable as wages: First If hls allowance is reduced by any quantlty not 
exceedlng one-third of the quantlty speeified in the agreement, a sum not ex- 
ceeding fifty cents a day. Second. If hls allowance is reduced by more than 
one-thlrd of such quantlty, a sum not exceedlng one dollar a day. Thlrd. In 
respect of bad quality, a sum not exceedlng one dollar a day. But if it is 
shown to the satisfaction of the court before which the case is tried, that any 
provisions, the allowance of which has been reduced, could not be procm-ed 
or supplied In sufflcient quantlties, or were unavoidably Injiired or lost, and 
that proper and équivalent substltutes were supplied In lieu thereof, In a 
reasonable time, the court shall take such circumstances Into considération, 
and shall modl^ or refuse compensation, as the justice of the case may re- 
quire." 

Fourteen of the libelants signed the shipping articles, at Van- 
couver, as able-bodied or ordinary seamen. Of the three remaining 
libelants, one served as cook, one as cabin boy, and one as second 
mate who was, before the end of the voyage, disrated and sent for- 
ward. The whole number of persons on board the ship, including 
offlcers and men, was 21. The ofiScers, including the cabin 
boy, took their meals in the cabin, and were well supplied with a 
variety of food, besides the bread, beef, pork, and soup which they 
had from the gênerai ship's stores in common with the crew. By 
the shipping articles the crew promised "to conduct themselves in 
an orderly, faithful, honest, and sober manner," and the master 
agreed to pay them their stipulated wages, "and to supply them 
with provisions according to the annexed or above scale," which was 
incorporated into and made a part of the shipping articles, and is 
established by section 4612 of the Revised Statutes, and called in 
the testimony "the govemment scale." By this scale the crew were 
to receive one pound of bread per day, one and a half pounds of beef 
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fonr tbaes a week, and one and a ijuarter poundsî of îpork, one-half 
pottûd éf flour, ajid one-third pint of peas three itinaes a week. It 
was also stipulated that one pound of potatoes, one-half pound of 
fleur or pice, one-third pint of peas, or one-quarter pint of barley 
might be substituted for each other. When f resh méat was issued 
the proportion was to be two pounds per man per day, in lieu of sait 
méat; apd flour, rice, and peas, beef and pork, might be substituted 
for each other. But bread wàs made indispensable, for which no 
substîtute or équivalent was allowed. The allégations of the libel 
are that there was a shortage, dnring the entire voyage, of at least 
one-third in the quantities of the provisions to which the libelants 
were entitited; that such shortâgè waa not by way of punishment 
for any misconduct or neglect of duty on the part of libelants, nor 
because provisions côuld not hâve been procured, or were un- 
avoidably lost or injured in the voyage; that the libelants repeatedly 
complained to the master of the insuflficiency of the food, but, 
although he promised to do better, he f ailed at any time during the 
voyage to give them two-thirds ôf their lawful allowances. Thèse 
charges are denied by the master, and his déniai is supported, in 
the main, by the first and second mates and by the ca,rpenter. But, 
without going into a discussion of the évidence, it is enough to say 
that there is conclusive proof that there was a shortage of the 
three articles of bread, pork, and peas; the deficiency in the last 
two articles, however, was made up by lawful équivalents, — ^there 
having been a surplus of beef issued to take the place of pork, 
and potatoes and rice were substituted for peas when the latter 
gave out. It is admitted by the expert witness and accountant 
who was produced on the part of the défendant that the bread 
fell short of the standard allowance by 466 pounds. This wit- 
ness arrived at his conclusions by taking the quantities of the 
différent provisions which were on board of the ship at the begin- 
ning of the voyage, and deducting tberef rom the quantity of each 
kind remaining unconsumed at the end of the voyage. It is claimed 
on the other side that the bread shortage was upwards of 900 
pounds, and I am inelined to believe that it was nearer the latter 
weight. The captain says that he did not issue the daily allow- 
ance of food according to the govemment scale, but fed the crew 
by his own method, up to the 15th of June, when they made a formai 
complaint of not getting enough, and requested to be allowed the 
quantities fised by law. The captain professes to hâve complied 
with this request for a few days,— until the 18th of June,— when 
the libelants asked him to retum to his "method," which he con- 
sènted to do on condition that the libelants would "agrée to be per- 
fectly satisfled in the future, and make no more complaints." An 
agreement to this eflfect was entered on the log book and signed 
by 14 of the crew. The libelants became dissatisfled with the man- 
ner in which the provisions were welghed and served out to them 
under the government scale, and there is évidence to the eiïect that 
the captain designedly made this mode of issuing the provisions as 
inconvénient and troublesome as he could. At ail events, he was 
tiot in favor of it. In the course of his testimony the captain 
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Baid that he had no regular, scale of Ms own made out, but fed his 
crew according to the raetkod which he had used ever since the law 
came in force, and that he neTer gave any one, except the cook, au- 
thority to supervise the provisions, either as to quantity or quality. 
The cook testifles that he was forbidden by the captain from giving 
the men their full allowance of ship bread from the flrst to the 
last of the voyage. Kelly, the first mate, uses very guarded lan- 
guage in answering the question: 

"Q. Tudging from what you saw,— judglng as best you cauld,— what would 
you answer: that they did get a pound of bread or biscuit, or not? A. Judg- 
ing from what I saw, they had about the average of what others get on 
American ships, espeeially on long voyages." 

The hard tack on board did not exceed 850 pounds, and, allowing 
one pound per day for each person on board the ship, would not hold 
out for one-third of the voyage; and the deflciency does not appear to 
hâve been made good by the quantity of soft bread which was made 
by the cook and issued to the men. The captain appears to hâve been 
determined to hâve his own way in dispensing food to his crew, and 
without référence to the government scale. In this he was in f ault. 
His trcatment of the libelants in oth.er respects is not complained 
of, except by Goldspring, the second mate, who was disrated for 
alleged neglect of duty and gênerai incompetency, and who frankly 
acknowledged his dislike of the captain, and his désire to see the 
présent suit succeed. If the testimony of Goldspring stood alone, 
it might not, perhaps, be of much avail, on account of his hostile 
relation to the captain; but he is confirmed by the other libelants, 
whose testimony, with one exception, and notwithstanding the ex- 
ubérant expressions used by some of them. is fairly entitled to be- 
lief. Biedermann, who was the cabin boy, and was dismissed and 
sent forward on account of his filthy habits and insolence, is dis- 
credited by his own testimony and by that of Smith, who succeeded 
him in the cabin. The libelants admit that the provisions were of 
average good quality. The complaint is limited to the shortage, 
and as to this the proof preponderates largely against the défend- 
ant in référence to the article of bread alone. The stores of potatoes, 
rice, and peas were ail consumed a short time before the ship arrived 
at her destination. Considérable quantities of beef, pork, and flour 
were left over, — sufûcient, perhaps, to hâve lasted, if the voyage 
had been prolongea, for a few weeks; but, as has already been re- 
marked, a surplus of méat or of other provisions will not make up 
for tlie want of bread. The Hennon, 1 Low. 515, Fed. Cas. No. 6,411; 
The Mary Paulina, 1 Spr. 45, Fed. Cas. No. 9,224. 

The agreement of the 18th of June, to accept the captain's 
"metliod" in the place of the government scale, does not estop 
the libelants from prosecuting this suit. It would be a dangerous 
précèdent for a court of admiralty to approve of any agreement of 
that kind between captain and crew. The captain was the monarch 
of the deck. He granted a statutory right to the libelants, with such 
hindrances as made them willing, after three days of trial, to relin- 
quish it The contract was one-sided, without considération, and 
therefore invalid. Seamen hâve often been said to be the wards 
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of admîralty, and it is the duty of th.e court to protect them. Re- 
ceîpts or rdeases given by them, even with ail the solemnity of sealed 
instruments, will hâve no effect, beyond the actual considération 
fairly paid. The Rajah, 1 Spr, 199, Fed. Cas. No. 11,538. 

The court bas been asked to détermine whether the libelants were 
in fact as well and sufEîcientiy fed as seamen should be, in compli- 
ance with the spirit of the sMpping articles; but for the purposes 
of this suit it is not necessary to décide that question, and if it was 
I should hâve some doubt abqut the proper answer. The men did 
not receive their allowance of pork; the shortage being 440 pounds, 
which was made up by the issue of beef, — a cheaper article, — al- 
though there was a barrel of pork, weighing 200 pounds, left over. 
The testimony has convinced me that there was a very considérable 
shortage in the allowance of bread, which was not, and could not 
be, made up by a surplus of one or more of other kinds of f ood. 

A decree wÙl be entered for the libelants excepting Thomas Smith, 
Adam Biedermann, and L. Goldspring, for bread shortage for 128 
days, at 50 cents per day, amounting to |64 for each; for Thomas 
Smith (deducting his 21 days' service in the cabin, where he was 
well fed), 107 days, at 50 cents per day, amounting to $53.50; for 
Adam Biedermann, 21 days before the mast, at 50 cents per day, 
amounting to $10.50; for L. Goldspring, 22 days before the mast,^ 
at 50 cents per day, amounting to $11. Total amount, |971. 



THB rULTON. 

LATTON r. THE FULTON, 

(District Court, S. D. New York. June 19, 1894.) 

OoLLisiOir— Stbam Vessbm Crossing— Obsthuctikg Fbbbtboat's Slip. 

A ferryboat was struck, while entering her slip, by the stem of a steam- 
boat, which was maneuvering, at an adjolnlng pier, to swing her stern Into 
her own slip, and it appeared that the ferryboat was «itering her slip in a 
proper manner, and that her side, when struck, was 30 feet from the corner 
of the pler, and that the steamboat's stem penetrated the ferryboat's side 
some 15 Inches, showlng that the steamboat was under headway at the 
tlme of collision. Eeliy that the collision was caused by the encroachment 
of the steamboat upon the entrance to the ferryboat's slip, owing to her 
Inattention to the approach of the ferryboat, and that the steamboat was 
therefore Uable for the collision. 

Libel for collision between the fenyboat Fulton and the steamer 
Sylvan Dell. 

Man & Protheroe, for libelant. 
Hyland & Zabriskie, for défendant. 

BROWN, District Judge. At about 10 o'clocE a. m. of September 
21, 1886, as the Fultx)n ferryboat Fulton was entering her slip on 
the New York side, immediately below pier 22, the stem of the libel- 
ant's passenger steamer Sylvan Dell, which had come down the 
river and was endeavorlng to make a landing at pier 23, struck the 
starboard side of the ferryboat a few feet ahead of the paddle box,. 
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and very neap the middle of the boat The tide was slack high 
water. The ferryboat approached her slip in the usaal manner, 
and at the time of collision, as is shown by the great weight of évi- 
dence, her bow was at least 30 feet inside of her slip, heading a 
little down river ; and her side was about 30 feet from the southerly 
corner of pier 22. By the force of the collision, the stem of the 
Sylvap Défi was broken, and the planks carried away a little on her 
port side, but much more on her starboard «ide. Her stem eut 
through the plank sheer of the Fulton, some 15 inches into the 
cabin. This latter circnmstance is of itself conclusive évidence that 
the Sylvan Dell at the time of collision was moving ahead, and with 
considérable force. The blow was about a right-angled one. The 
Sylvan DeU was endeavoring to swing her stem by a hawser arounâ 
the end of pier 22, so as to back up into the slip between pier 22 
and pier 23, and she was maneuvering for that purpose. The po- 
sition of the ferryboat at the time of the collision leaves no doubt 
that the stem of the Sylvan Dell was encroaching upon the entrance 
to the ferryboat's slip. This was unnecessary, as there was space 
enough for the Sylvan DeU to swing her stem and back into her 
slip without impeding the entrance of the ferryboat. I find, there- 
fore, that the collision was owing to the lack of proper attention 
on the part of the Sylvan Dell to the ferryboat, and to her entrance 
of her àip, and not to any drifting up by the ferryboat against the 
stem of the Sylvan DeU. The position and course of the ferryboat 
were entirely proper in entering her slip, and her pilot had no 
reason to suppose that the Sylvan Dell in her maneuvers would 
come down so far as to interfère with his entrance; and, when the 
Sylvan Dell started ahead, the Fulton was so far forward as to 
make avoidance of the collision by her impossible. The West 
Brooklyn, 45 Fed. 60. I must find the fault of the collision, there- 
fore, to hâve been whoUy with the Sylvan DeU; and the libel must, 
therefore, be dismissed, with costs. 



GOULD V. GBAFFLIN. 

(District Court, D. Maryland. July 10, 1894.) 

Dbmtjbbaob— LiabiIjItt of Chaetebbr— Bbadinbss to Takb Cargo. 

A schooner was chartered to load a full and complète cargo, not exceed- 
ing 1,150 tons; but her master, on teriderlng her, stated that she had- been 
leaMng, and asked to hâve 500 or 600 tons furnished, and, il that dld not 
increase the leat, so much more as she could sàfely carry. Eeld, that the 
charterer was justlfled in refusing this, and was not llable for the délay 
until the master, after a survey, gave notice that he would take a full 
cargo. 

This was a libel by Moses M. Gould, master of the schooner Flor- 
ence, against George W. Grafflin, charterer of said schooner, for 
demurrage for détention of the vessel by delay of défendant in 
furnishing cargo. 

Robert N. Smith, for libelant. 

T. M. Lanahan and Frank Gosnell, for respondent. 
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HOESIS^ District Judge. Tàe schooner Florenice was chartered 
by the^respondent to proceed frôm Galveston to Purita Gorda, Fia., 
àod there load a full and complète cargo of phospliate rock, not 
exceeding 1,150 tons, to be furnished at the rate of 100 tons per 
day. The libelant- stipulated tkat the schooner should be tight, 
staunch, strong, and in every way fltted for the voyage. The schoon- 
er sailed from Galveston in ballast, and reported in Punta Gorda 
«n March 14, 1893, the master saying he would be ready for' cargo 
OH the I6th. He accompanied this tender, however, with the state- 
rnent that his vessel had been leasing somewhat, and he did not 
thîûk he would be ableto take anything like a full cargo, as he could 
not tell how much she might leak when she was loaded. He asked 
to hàveUve or six hundred tons of rock sent to the vessel, and sald 
he wduld try that, and see if she could safely carry any more. 
This was not a tender which gratifled the charter party. The char- 
terer was not required to load the schooner unless she could carry 
a full and complète cargo, such as would usuaUy be carried by a 
tight and séaworthy vessel of her class and tonnage. Hère the ten- 
der was qualifled with the statement that the Vessel was leaking, 
and that the master would hâve to find out, while loading, whether 
or not the cargo increaaed the leak, and how much she could safely 
carry. It is obvions that the master distrusted the schooner, and 
did not mean to tender her as ready for a complète cargo until he 
had observed what efEect resulted from putting the cargo into her. 
He had fôund she leaked some while light on the voyage from Gai- 
veston. He expected stormy weather coming ùp the cpast in March, 
and he did mot mean tO risk his vessel, and he intehded, as soon as 
he fouhd that the loading increased the leak, to stop. The charter- 
er's agent was justifled in refusing to fnrnish cargo when the tender 
of readiness to receive ît was accompanied with such qualifications. 
This attitude of the parties toward each other continued until 
March 27th, when the master, finding the leak did not increase, had 
his vessel surveyed by three pilots of the port, who, after examina- 
tion, certifled that she was séaworthy. On March 28th, after the sur- 
vey, the master notifled the charterer's agent as follows: "I dé- 
clare my vessel in condition for cargo, as per charter party and as 
per survey, and will take a full and complète cargo, as per charter 
party." Thereupon, the cargo was promptly fumished, and the 
schooner sailed with 1,005 tons. I think it is clear that the delay 
from March 16th, when the Master said he would receive 500 or 
600 tons, and so much more as he found he could safely carry after 
he had tested its effect on the leaking of his schooner, to March 28th, 
when he flnally, after a survey, definitely said that he was prepared 
to receive a full and complète cargo, was not by the default of 
the charterer. Libel dismissed. 
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BERBY V. GRACE et al.' 

(District Court, S. D. New YoA. June 20, 18&i.) 

Chartbb Pabty— Cargo Fobwauded phom Pokt of Disteess — Advakces — 

BOTTOMRY — RiGHT OF FORWARDING VeSSEL TO FREIGHT— PHIOKITIES. 

Charterers of the ship Y. to carry a cargo from Taltal and Pisagua to 
New York, at a freight of 17 shillings per ton, made advances, pursuant 
to provisions of the charter, for which the master of the Y. gave a bot- 
tomry note, payable three days after arrivai of the Y. at New York, which 
assigned the freight to pay for such advances. After saillng, the Y. was 
obliged to put into Callao in distress, wbere, with the consent of ail parties, 
including the charterers, the ship M. was chartered to carry part of the 
Y. 's cargo to New York, at the rate of 12 shillings per ton. The M.'s bill 
of lading, however, called for freight at 17 shillings, the master of the M. 
^ving to the master of the Y. an obligation to repay to the latter the différ- 
ence of 5 shillings per ton. There was no évidence that the master of the 
M. had knowledge of the prepayment of any part of the freight to the Y. 
The Y. sailed from Callao, and was wrecked, and became a total loss. The 
M. arrived safely in New York, when the charterers claUned to deduct 
from the freight called for by the bill of lading the entire advances made 
to the Y. Held, that the M., as an independent carrier, properly obtained 
in a port of distress by the Y., had the right, mider the ordlnai'y provisions 
of the maritime law, to the payment of her own freight, without référ- 
ence to any previous arrangement between the Y. and the cargo owner of 
which she had no knowledge; that the bottomry, which hypothecated the 
freight to secure the advances, was llable to be postponed by subséquent 
maritime obligations necessarily incurred in order to complète the voyage, 
and the charter of the M. was a necessary éxpense of this kind ; that such 
hypothecation, therefore, as against the M.'s claim, only extended to the 
5 shillings per ton agreed to be retumed by the M. to the Y., which the 
charterers were entitled, under the bottomry, to retain; but that they were 
liable for the balance of the freight, at the rate of 12 shillings per ton. 

This was a libel by Benjamin F. Berry against William E. Grâce 
and otliers for a balance of freight under a charter party. 

Wing, Shoudy & Putnam, for libelant 
MacFarland & Parkin, for respondents. 

BEOWN, District Judge. By charter made March 28, 1892, the 
respondents chartered the Yorktown for a voyage from Taltal and 
Pisagua to carry nitrates to New York on respondents' account, 
freight to be paid at and after the rate of 17 shillings per ton. Clause 
17 of the charter provided that the charterers should supply the 
master in Valparaiso, or loading port, with such advances as might 

be necessary, not exceeding £ , which, with the cost of insur- 

ance thereof, was to be reimbursed by the master in cash immedi- 
ately after the arrivai of the vessel at the port of discharge; and that 
any contributions to gênerai average losses, which, if any, should 
become payable in respect to such advances, should be borne and paid 
by the owners. The vessel took on board 2,750 tons of nitrates, and 
the charterers advanced to the master £577.16.11. This was in- 
dorsed on the Yorktown's bUl of lading as an advance of freight; 
and as such, it was insured at an expense of $115.00, which was 
charged to the owners of the ship. The master at the same time 

' Reported by E. G. Benedict, Esq., of the New York bar. 
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executed a bottomry note, dated July 23, 1892, wMch recited the 
receipt of the £577.16.11 for adTances and necessary disbursements 
to enable the vessel to proceed on her Toyage, which he promised "to 
pay to said Grâce & Co., or to their assigna, or on their order, three 
days after the arrivai of said vessel (Yorktown) at the said port of 
New York, or at any other port at which the présent voyage may 
end. • • *" The note then provides as follows: 

"Aad for the payment of the said sum, together wlth the coat of Insiirance 
thereon, I hereby blnd my said vessel and her owners; and I assign and trans- 
fer so much of the freight money as may be necessary, and autborlze the said 
Grâce & Oo., their assigns and indorsees, to reçoive and coUect sucli freight 
money at the port of discharge; and should any contribution to gênerai aver- 
age losses become payable in respect of the advances aforesaid, it shall be 
borne and pald by the owners," 

The Yorktown, soon after sailing, met with disaster, and was com- 
pelled to put into Callao in distress, where she arrived Aiigustl2, 1892. 
For the purpose of lîghtening the ship according to the recommenda- 
tion of surveyors, about 1,050 tons were taken ont of the Yorktown 
and stored in the ship Mohican. Afterwards, with the consent and 
approval of ail parties interested, including therespondents, who had 
a mercantile house at Callao, the Mohican was chartered to carry 
forward the cargo stored on her to iNew York, at the rate of 12 shil- 
lings per ton. One of the partners of Grâce Bros. & Co. assisted in 
the negotiations of this charter, which was deemed best for ail con- 
cemed. On October 3, the Yorktown sailed from Callao to New 
York with about 1,620 tons, more or less; but after rounding Cape 
Horn she was wrecked on the coast of Brazll, and became with her 
cargo a total loss. The Mohican, pursuant to her charter, sailed 
from Callao on October 5, with 1,028 tons of the Yorktown's original 
cargo on board, and arrived in New York on the 26th of March, 1893. 

The Mohican's bUl of lading recited the shipment to hâve been 
made by the master of the Yorktown, and provided for payment of 
freight on delivery at New York to respondents' bankers, at the rate 
of 17 shillings per ton, the original charter priée of the Yorktown. 
At the same time the master of the Mohican gave to the master of 
the Yorktown an obligation to repay to the latter the différence of 
5 shillings freight per ton. The respondents in New York, on re- 
ceipt of the Mohican's cargo, claimed to deduct from the freight due 
on the Mohican's Mil of lading the entire advance originally made 
to the Yorktown, paid the sum of about $1,100 remaining after such 
déduction, and refused to pay more. The sum paid gave to the 
Mohican only about one-third of her contract price for forwarding 
the cargo, according to her own charter rate of 12 shillings per ton. 
The libelant sues to reçover the whole balance, at the rate of 17 shil- 
lings per ton for the amount delivered, without any déduction for 
the advances made to the master of the Yorktown. 

Where an advance on account of freight bas been made before the 
ship saUs, and a part of the cargo is lost during the voyage, it is some- 
times difiQcult to détermine on what part of the cargo the paid freight 
is to be applied, viz., whether whoUy upon the part lost, or whoUy 
upon what is delivered, or upon both, pro rata. In the case of Mat- 
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thews T. Gibbs, 30 Law J. Q. B. pt 2, p. 55, a case in some respects like 
the présent, it was decided that the forwarding vessel, upon a trans- 
shipment of cargo by the master in a port of distress, could not re- 
cover, after she had received her own freight in full, the residue of 
the original charter rates for the beneât of the original charterer, 
to the préjudice of the shipper, by excluding ail déduction for the 
shipper's original advances on account of freight; since that would 
operate as a fraud on the shipper; and a reshipment by the flrst 
master on such terms would be in excess of his authority. To the 
extent of five shillings per ton, that case is pertinent hère, but no 
further. The right of the forwarding vessel in that case to her own 
freight in full, was not disputed, but was paid before suit was 
brought. 

In the case of Allison v. Insurance Co., L, E. 1 App. Cas. 209, one- 
half of the freight on the cargo was paid in advance upon its ship- 
ment at Glasgow; the balance was to be paid on delivery at Bombay; 
the shipowner insured with the défendant his freight up to the 
amount unpaid. On the voyage, one-haM of the cargo was lost 
through sea périls; the remaining half was delivered to the con- 
signée at Bombay. The master on delivery did not claim the other 
half of the freight, and the shipowner sued his insurers to recover it 
as lost, through the loss. of half of the cargo. The plaintiff had judg- 
ment in the court of common pleas, which was reversed on appeal 
by the court of exchequer chamber. On appeal to the house of 
lords, the question was elaborately discussed. AU the judges agreed 
that the question should turn on the right of the master at Bombay 
to claim any further payment of freight upon the cargo delivered. 
It was held that the master could not hâve recovered the unpaid 
freight of the consignée at Bombay, but that it was covered by the 
Insurance, and the judgment of the exchequer chamber was reversed, 
and that of the common pleas affirmed. 

The case last cited, however, was not a case of the transshipment 
of goods in a port of distress; nor was the advance made on bot- 
tomry; nor was the advance insured on owner's àccount, and at his 
expense; and in the décision, the spécial language of the charter, 
and the presumed intention of the parties, had a controUing in- 
fluence. Hère the shipment on the Mohican was for the beneflt of 
ail concerned. There was no expectation that the Yorktown would 
be lost after leaving Callao; and her freight, payable on the deliv- 
ery of her own remaining part of the cargo at New York, would 
be far more than sufflcient to repay the original advances. The pro- 
vision that the Mohican should coUect 17 shillings per ton freight 
was, therefore, a proper provision for the protection of the York- 
town's interest in the freights, and is not in the least indicative of 
any intent, as in Matthews v. Gibbs, supra, to exclude the repayment 
of the advances out of the freights on the cargo remaining on the 
Yorktown. 

But it is claimed by the respondents, that inasmuch as the ship- 
ment on the Mohican was made in the name of the master of the 
Yorktown, her voyage was made merely on account of the Tork- 
v.62F.no.7— 39 
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towÙ5 aod that thé Mobican, thereifofe^ -stands preciselj in tke 
place of the Yorktown, aûd can vecover no more tli^n tjlié. Yorktown 
hersèlf cbtild hâve reèotered had she axrived in New York and de- 
liTeredutàe Mbhican's cacgO, and no more, 

SeTeral • cûnsiderationâj'i hfxwever, seem to me conclusive against 
the application of such a rule in this ca^e: First, the reshipment 
was made in a port of idiâtress; it was an act of necegisity, for the 
best intèrest of ail côncecned; and for; such a service, rendered to 
ail, the Mohican is entitled to the compensation agreed to be paid 
her. Had her stipulated freight been higher than the original 
price, shteifiould hâve recbvered it under our law withont question. 
3 Kent,Oomm. 212, The same is the la,w ;of France. Gode de Com. 
§§ 296, 393, She is not affeeted by tiie mutual obligations of prier 
interests any furth.er than she is showû to hâve assnmed them. 
Any such assumption to the préjudice of her own compensation is 
not to bé presumed. The reshipment by a bill of lading in the mas- 
ter's nâme, and at the original 17 'shillings freight, is no évidence of 
any such assumption, but as I hâve said, was merelj"^ a proper provi- 
sion toseeure the Yorktown's interests; just as the provision for 
a delivery of the cargo to the respondents' bankers was for their in- 
tèrest. 

Second, the note givén for the advances was an express instrument 
of bottomry, The Pride of the Océan, 3 Fed. 162; The J. L. Pender- 
gast, 30 Fed. 717, 718, ThiS détermines conclusivelyj so far as it 
extends, the intention and the rightsof the parties. That instru- 
ment made the personal obligation to repay the advances condi- 
tional upon the arrivai of the Yorktow^n; and the Yorktown never 
arrived. The condition upon which repayment was to be made 
was never performed; and ail personal obligation to pay was there- 
fore lost. To cover that contingency, insurance upon the advance 
of freight was effected by the respondents at the expense of the own- 
ers of the Yorktown, and for the benefit of whom it might concern. 
The insurance was for the benefit of the Yorktown, as well as of 
Grâce & Co. Thé owners of that ship are, therefore, equitably 
entitled to the benefit of that insurance. 

The instrument of bottomry, however, contained; besides the con- 
ditiûhal personal obligation to pay, a further express pledge of the 
freights; that is, the freights unpaid upon the whole cargo, as a 
further security for the repayment of the advances. In such a case, 
^<^he^e the contingency of a séparation of the cargo through a neces- 
sary transshipment of a part upon another vessel in a port of dis- 
tréss has not been contemplated and provided for, I think that the 
bottomry bond takes effect upon so itnuch -of the cargo and freights 
remaining as were délivered at the port of discharge, though by 
another vessel; on the same principle that holds any salvage re- 
covered applicable on the bottomry debt, where the ship is lost, 
though salvage is not expressly named. See Miller v. O'Brien, 35 
Péd. 779, and 59 Fed. 621, and cases there cited. This is but a 
reasonable construction, and is nècessary to carry oUt the évident 
intention of the parties in making the express pledgé of aU the 
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freights. I tMnk the freight upon the cargo delivered by the Mohi- 
«an was, therefore, bound by the original bottomry note. 

But this original bôttoofty of ail freights that might become due, 
like ail other bottomry obligations, was liable to be postponed by 
subséquent maritime obligations necessarily incurred in order to 
complète the voyage, and to earn the very freights previously hy- 
pothecated. The charter of the Mohican (after the disaster to the 
Yorktown) was a necessary expense of this précise kind. Without 
this charter, or some other greater expense, thèse hypothecated 
freights could not hâve been earned. The charter of the Mohican 
being a necessity, within the master's authority, and proper in ail 
its parts; and being for the beneflt of the rèspondents as cargo 
owners and as holders of bottomry on freights, as much as for the 
beneflt of the Yorktown as carrier, and inuring directly to the rè- 
spondents' interest, it was superior in merit and in privilège to the 
prior bottomry elaim; and the rèspondents, therefore, cannot set up 
their bottomry hypothecation of freights to the préjudice of the 
Mohican's own charter hire. 

The above principles would hâve been applicable, even had the 
transshipment been made at a port where the rèspondents were not 
présent or represented, and had had nothing to do with the trans- 
shipment. But in the présent case, the rèspondents were présent 
by one of their partners, and had full knowledge of, and participated 
in, ail that was done. 

There is nothing in the évidence to indicate that the master of 
tlie Mohican in forwarding the cargo was the mère servant or em- 
ployé of the Yorktown; or that he acted in the mère interest of the 
Yorktown. On the contrary, the évidence is in entire accord with 
the ordinary presumption, that he acted as an indépendant carrier, 
properly obtained in a port of distress by the master of the York- 
town, to transport the cargo wliich the Yorktown had become un- 
able to carry; and that he acted under the ordinary provisions of 
the maritime law, which give him priority for his freight over anté- 
cédent claims. The Mohican delivered the cargo upon her own bill 
of lading only, as I interpret the testimony. The référence to the 
Yorktown, inserted at New York, was made only for the purposes of 
customhouse entry, and for the consignee's convenience. For her 
necessary and bénéficiai service to ail concerned, the Mohican had 
the right to the payment of her own freight, whatever it might be, 
without référence to any previous arrangements between the York- 
town and the cargo owners, to which she was in no way privy. 

There is no évidence that the master of the Mohican had any 
knowledge of the prepayment of any part of the freight to the 
Yorktown; and it is quite obvious that the charter at Callao was 
not made upon any expectèd déduction of the rèspondents' advances 
from her freight of 12 shillings per ton. Had the master of the Mo- 
hican known of thèse advances, I do not see how it could hâve con- 
cerned him; and if Grâce & Co., who negotiated the charter at 
Callao, had had any purpose of charging those advances against the 
Mohican's freight, they were equitably bound to acquaint her with 
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that daim at tlxe time the charter was made. Had any such notice 
been given, it is certain that the MoUican would hâve refused any 
SBCb; CÏiapter. As no such claim was made then, the respondents 
are equitably estopped from setting it up now. 

I haye treated tiie matter partly on the basis of the bottomry 
note, because that instrument states the terms of the respondents' 
adrances; and, therefore, the rights of the respondents to repayment 
or offset on account of tlie advances are limited by that instrument. 
The hypothecation is good as against the fiye shillings per ton 
.agreed by the Mohican to be paid to the master of the Yorktown, 
because that was freight earned for the beneflt of the Yorktown, 
and not for the Mohican. The Mohican has no right to that. To 
that estent, the case of Matthews v. Gibbs, supra, is applicable. 
That part being covered, in my judgment, by the bottomry instru- 
ment, and haAdng become necessary to the respondents' security 
through the unexpected loss of the Yorktown's remaining part of the 
cargo, the respondents hâve the right to retain the 5 shillings out 
of tiie 17 shillings per ton on the Mohican's cargo. The rights of 
the Yorktown growing ont of the Insurance cannot be settled in 
this suit, to wl4ch her owners are not parties. 

The libelant is entitled to be paid at the rate of 12 shillings per 
ton, and to a decree for so much, less the amount of f 1,100 heretofore 
paid, with interest and costs. 



THE BATTLEE. 

AMERICAN STEEL BARGE GO. y. THE BATTLER. 

(District Ctourt, S. D. New York. June 16, 1894.) 

Tua ASD Tow— Wbathbe on Staetino— Fos— Bteanding — UsAGEB op Time 
AMD Place— NEaLiGBNCB!. 

A tug with a tow started to leave the mouth of the Kennebec river dur- 
ing a temporary lightening up of the preraillng fog. After her start the 
fog shut down agaiB before the tow tiad reached the sea, and, the pilot of 
the tug having been deceived as to his position by misleading signais from 
an anchored vessel, and the current belng changeable, and not to be count- 
ed upon, the tow was carried out of its course, and stranded, and this suit 
was brought to recover the damages. The évidence indlcates that by 
the usages of the time and place the start of the tug was justifiable and 
reasonably prudent, and as, after startlng, the immédiate cause of the 
collision was the misleading signal of the anchored vessel, and the variable 
current, no fault could be found with her navigation after she had started; 
and hence, fteirf, that the tog was not guilty of négligence. 

libel to recover damages for stranding of barge in tow of tug. 

Barlow, Wetmore & Murray, for libelant. 
Bobinson, Biddle & Ward, for claimants. 

BROWN, District Judge. In the aftemoon of September 25, 
1892, the libelant's barge No. 202, in coming out of the Kennehec 
river, bound for New York, in tow on a hawser from the steam tug 
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Battler, ran upon the rocks, during thick fog, at the upper end of 
Pond îsland, which lies directly at the moutli of the river, The 
above libel was flled to recorer the damage, alleging that the tug was 
liable for maklng an improper start during foggy weather, and for 
not anchoring when shortly afterwards the fog shut down thiek. 

I think the weight of évidence is to the effect that at the time when 
Dix island was passed, Ft. Poppin below was sufficiently in view 
to warrant the tug in continmng on. Below Dix island, ail the 
witnesses agrée that there was no proper anchorage ground. The 
master of the tug was a compétent pilot, and acquainted with the 
peculiarities of the river. The tug was taken in charge by the 
Battler at Parker's Flats, only about four miles distant from the 
open sea. Pond island, where the barge struck, as appears by the cliart, 
is but about a quarter of a mile long, and was the last obstruction 
in the river, beyond which there was a f ree and open course seaward. 
Before reaching Pond island the fog had become so thick that no 
landmarks could be seen. Shortly before reacliing it, the blasts of 
a fog horn were heard, which indicated a vessel under way. To 
avoid her, the captain of the tug ported his wheel. On passing her 
to the right, she was seen to be at anchor. The master immedi- 
ately starboarded his wheel to reach liis former course; but the 
current upon that day — which is changeable and cannot be counted 
upon — happened to set upon the head of Pond Island, which, 
as it turned ont, was only about 600 feet from the schooner, so that 
the barge was unavoidably carried upon the rocks. 

I think there is no doubt that the immédiate cause of the loss, 
was the misleading signal from the schooner. Had her signal been 
that of ringing the bell, as required by law, the master of the tug 
would hâve understood that ,she was at anchor. Her fog horn indi- 
cated that she was under way; and she would naturally, therefore, 
be supposed to be more in mid-channel than if at anchor, and the 
master would also naturally aim to give her a wider berth, than if 
her signais had indicated that she was at anchor. No fault is 
shown in the master in thèse maneuvers; nor is it any fault that he 
did not know just how the current would set at that time. 

It is urged, however, that knowing thèse uncertainties in the 
navigation of the Kennebec, and the liability to meet vessels either 
under way or at anchor, the tug is responsible for starting upon such 
a trip in unsafe weather, when thèse diflQculties were known to be 
more or less likely to be met This part of the case bas been argued 
very elaborately for the libelant, on the gênerai contention that 
the tug was not justiûed in taking any risks, but should hâve waited 
for clear weather before starting. It is somewhat against the force 
of this contention, that though navigators hâve been beset in in- 
numerable instances with difflculties of the same gênerai nature 
as arose hère, no case is cited that seems parallel with the présent, 
in which the vessel has been hèld liable. The weather had been 
foggy during the day, and continued so until about 4 o'clock, when 
it lightened up so that the sun was seen. Pogs are fréquent upon 
the rivers of that région, and they skirt the coast, whUe a little out- 
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Bide the weather is clean If the oijportunitiesafforded by the tew- 
porary lifting of the fogare not avalled of^lonf détentions and great 
inteçisaptions of business follow. Froœ; thèse circumstancee some 
modiûeations in the usages elsewhere followed in navigatian natu- 
rally arise. 

The t^timony of the pilots, and captains on the river ia to the 
effect that frequently towards sundown there is a partial clearing up 
of the fog, continuing long enough to enable vessels to make safely 
the short trip of about four miles from Parker's Flats to the sea, 
Vessels corne down totheseï flats and wait for the opportunity. 
This temporary clearing up is so coffimon as to receive a spécial 
name, and is known as the "sundown glint." It was upon such a 
clearing up at about 4 o'elock that the tug started. The principal 
pilots exàmined, including; some of the libelant's own witnesses, 
testifled that they should hâve made the start under such circum- 
Btances, and would consider it reasonably safe and prudent to do so, 
though recognizing the tpoasibility that tht? fog might shut down 
again before Pond islandi was passed. 

The weight of évidence,! Où the whole,;is clearly to the effect that 
by the usages of the timc and place, and eonsidering ail the diflacul- 
ties of navigation on the one hand, and the liabilities to long déten- 
tion, if the apparent lightening of the fog for so short a trip was 
not made use of, on the other hand, the start waa one that would be 
considered justifiable, aad reasonably prudent by skillful and pru- 
dent pilots accustomed tonavigate thèse waters; and that seems 
to me to absolve the tug from the chai'ge. of négligence. 

In the case of The W. E. Œadwish, 17 Blatchf. 77-83, Fed. Cas. 
No. 17,355, Chief Justice Waite, in référence to the obligations of 
tugs, says. 

"The tugs undertooK. to bring to this work such prudence and such nautical 
sklU as was ordinarlly req^Uçed In such natigation; more was not contracted 
tor, and more was not expected." 

In the case of The AUié, 24 Fed. 745, 749, the gênerai subjeet of the 
obligation of a tug as afïected by the usages of the time and place, 
was considered, and I caûnot do better than repeat what was there 
said: 

"The requirements of law ate substantlally the same, both as to the adequa- 
cy of the tug for the work a^gnèd her, and as to propeï* weather for starting 
out; and it is the same tbat is applied to seaworthlness in gênerai, viz. reasona- 
ble sufflciency for the partlcular trip or voyage, according to the judgment of 
persbns versed In the business. The défense of unseaworthiness is not made 
out by showing that 'a Stouter ship might hâve survived the péril.' Amies 
V. Stevens, 1 Strange, 128. The law does not require a vessel, to be sea- 
worthy, to be capable of wlthstandlng every péril; nor that a tug be 
capable of rescuing her tow in ail weather; nor that she shall start only 
when there is no possibilityr of danger; nor that the master, in an emergency, 
shall Infallibly do that Which, after the eVent, others may think would 
Uave been beat. The Hornët, 17 How. 100; The Star of Hope, 9 AVall. 230; 
The "W. E. Gladwish, 17 Blatchf. 77, 88, Fed. Cas. No. 17,355; The Mohawk, 
7 Ben. 139, Fed. Cas. No; 9,693. The tug must be reasonably adéquate for 
the work undertaken, managed with reasonable judgment and nautical skill, 
and she must start only In weather that, In the judgment of nautical men, is 
reasonably safe for the trip. ' Xn whateveP form the question cornes up, wheth- 
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er as to seaworthiness, adequacy for the work, or the time of starting, it is 
a practical question of reasonable prudence and judgme&t. And as regards 
seaworthiness in gênerai, or the adequacy of the tug for the work undertalcen, 
there is no other final criterion than the judgment of prax:tical men versed in 
the business and the customs aud usages of the time and place, viewed as rep- 
resienting the judgment and kuowledge of the time. To show this, the custom 
aud practice of nautical men is admissible. See The Titania, 19 Fed. 101, 
105-109, and cases there cited. The exercise of reasonable prudence and 
judgment, measured by thls standard, does not exclude some remaining mari- 
time risks. Against thèse risks it is the province of Insurei-s to provide; other- 
wise the shipper is his own insurer." 

The question of reasonable juâgment and skill as affected by the 
gênerai custom and practice of the time and place, is similar, 
whether it regards towage or unseaworthiness, or stowage, or navi- 
gation. See The WUhelm, 47 Fed. 89; The Dan, 40 Fed. 691; 
the Titania, et supra; The Frederick E. Ives, 25 Fed. 447, afflrmed 
on appeal. 

Chief Justice Waite also in the case of The W. E. Gladwish, 17 
Blatchf. 84, Fed. Cas. No. 17,355, in referring to the question whether 
the master should seek an opportunity to go on whcn overtaken by 
bad weather, says: 

"This involved the exercise of judgment as to what ought to be doue under 
the circumstances. A mère mistake is not enough to charge tl\e tugs with any 
loss whieb foUowed. To make theni llable, the error must be one which a. 
careful and prudent navigator. surrouuded by like circumstances, would not 
hâve made. » * * i cannot believe that ordinary prudence required an 
abandonment of tbo voyage, for the time being, by lying up or seeking a har- 
bor. The tug was commanded by a compétent master, and the captain of the 
barge 'wat; an experleneed boatman. No objection was made by any one to 
going on, and it is évident that no person counected with the tow considered 
it necessarj' to sto])." See. also, The Clematis, Brown, Adm. 499, 502, Fed. 
Cas. No 2,876; The Allie, 24 Fed. 745, 749, and cases there cited. 

The above rules seem to me se far applicable to this case as to 
absolve the tug from the charge of négligence, and the libel is, there- 
fore, dismissed. 



THE FLYER. 

BEDDING V. THE FLYER. 

(District Court, D. Washington, N. D. June 18, 1894.) 

No. 575. 

CoLLisioîî— FoG— Stbambrs Passing^Rate op Speed. 

Two steamers, ou regular runs in opposite directions, in a fog so dense 
that the exact position and course of one could not be known to the officers 
of the other in time to pass safely at full speed, should bave passed star- 
board to starboard, as their courses did not cross, and the master of each 
knew the route and direction of the other; but the master of one, hearing 
tlie otlier's wliistle, assumed that they were comîng together on opposite 
courses, gave the signal to pass port to port, and set his helm hard a-port, 
thereby swinging his vessel across the other's bow. The other pursued 
her proper course, and gave the proper signais for passing, but continued 
her full speed of 18 to 20 miles an hour until the vessels came in sight of 
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each other, and, before her speed was perceptibly checked, struck the tim- 
bérs SHpporting the stem wheel of the flrst vessel. Héld, that both were in 
ffUilt 

This was a libel by Thomas Eedding, owner of the steamer Mary 
F. Perley, against the steamer Flyer, for damages caused by a 
collision between said vessels. 

E< C, Hughes, for libelajat. 
L. C. Gilman, for claimant 

HLOFOED, District Judge. The collision complained of in this 
case occurred on a foggy morning in October, 1892, about one mile 
and a half south of Battery Point (locaUy known as Alki Point). 
The Mary P. Perley was at the time on her regular run from Tacoma 
via Vashon's Island to Seattle, and should hâve been at the time on 
a direct course from Beal's Point to Battery Point. The Flyer was 
maMng her regular run from Seattle to Tacoma, and had rounded 
Battery Point, and taheû her course from that point towards Point 
PuUey. On thèse courses the vessels should hâve passed each other 
starboard to starboard, as their tracks do not cross each other, the 
master of each vessel knew the route and schedule time of the other, 
and each should hâve known that in case of meeting south of Battery 
Point they should pass starboard to starboard. The master of the 
Flyer so understood and acted. But the libelant, who was in com- 
mand of the Mary F. Perley, after heartng the Flyer's whistle, erron- 
eously assumed that the vessels were coming together on opposite 
courses, and thereupon gave the signal to pass to port, and set his 
helm hard a-port, thereby swinging his vessel to a position across the 
bow of the Flyer. This, in my opinion, was an inexcusable mistake, 
and a contributing cause to the collision. The Flyer pursued her 
proper course, and gave the proper signais for passing, but on ac- 
count of the density of the fog the exact position and course of one 
could not be known to the offlcers of the other vessel in time to pass 
safely, running at f uU speed. It was the duty of the Flyer, therefore, 
to proceed cautiously after hearing the whistle of the Mary F. Perley, 
and stop immediately after her failure to make the proper response 
to the Flyer's signal. The Flyer's master testified that within one 
minute and a half after giving his flrst signal her engines were 
stopped and reversed, and in this he is corroborated by the testimony 
of other officers of the Flyer; but upon a decided prépondérance of 
the évidence I find the facts to be that from the time of leaving 
Seattle until the vessels came in sight of each other the Flyer was 
running at her full speed of 18 to 20 miles per hour. Her engine- 
room bell was rung to stop and reverse as quicldy as it could be after 
the flrst slow beU. Passengers, who knew from the bells that some- 
thing unusual was about to happen, had scarcely time to move from 
their seats in time to see the steamers corne together. The Flyer'a 
stem struck the timbers supporting the stem wheel of the Mary F. 
Perley with such great momentum as to eut away entirely the wheel 
and said supporting timbers, and tear out her eccentrics and one ot 
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her pistons. At the time of striking the Myer's speed had not 
been perceptibly cbecked. The duty of steam vessels to stop when 
there is known danger of colliding in a fog is imperative, and, if 
the rule on this subject had been observed by the master of the 
Flyer, this collision could hâve been avoided. I find, therefore, that 
there was fault on the part of both vessels contributing to produce 
the injury to the libelant's vessel. 

The case will proceed in the usual way to ascertain the amount of 
damages, and, when ascertained, one-half the amount thereof will 
be decreed in favor of the libelant. The costs will be divided equally. 



OITY OF PHILADELPHIA v. GAVAGNIN. 

(Circuit Court of Appeals, Third Circuit July 9, 1894.) 

No. 20. 

1. Collision— TuG and Tow— Vessel at Anchok. 

A tug whlch, owÎBg to lacli of a proper lookout, takes her tow so near 
to an anchored vessel that, on the hawser breaking by reason of the tug 
suddenly changlng her course, the tow Is unable to avoid the anchored 
vessd, raiders her owner liable to such vessel, it being without fault, for 
damages from the collision. The Giovanni v. City of Phlladelphla, 59 
Fed. 303, afflrmed. 

2. Samb— Lookout. 

The duty of keeping a lookout Is not complied with by the offlcer In 
charge of the navigation of a tug with a tow keeping a lookout from the 
pilot house. The Giovanni v. City of Phlladelphla, 59 Fed. 303, affirmed. 
8. Municipal Cobpobations— Liabilitt for Torts. 

A clty whlch, pursuaut to its charter powers, engages in the business of 
towlng vessels for profit, is liable for a collision caused by the fault of its 
tug. The Giovanni v. City of Phlladelphla, 59 Fed. 303, aflarmed. 

Appeal from the District Court of the United States for the East- 
ern District of Pennsylvania. 

This was a libel by Dominico Gavagnin, master of the bark 
Giovanni, against the city of Philadelphia, for damages for a col- 
lision alleged to hâve been caused by négligence of a tug owned by 
the city. The district court rendered a decree for libelant The 
city appealed. 

Howard A. Davis (Charles P. Warwick, on the brief), for appel- 
lant. 

Henry R. Edmunds, for appellee. 

Before ACHESON and DALLAS, Oircnit Judges, and GREEN, 
District Judge. 

GREEN, District Judge. This is an appeal from the decree of 
the district court of the United States for the eastem district of 
Pennsylvania. It appears from the record that the Italian bark 
Giovanni was anchored near the breakwater in the Delaware river 
on the 7th of February, 1893, in the proper place for the anchorage 
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of yessela; -âftâ otitside th.e usual course of ships passing to and 
from thei «eâ ait that point, and wkilé lying at anchor, without ap- 
parent fatllt on her part, slie was run into by tke ship Standard and 
seriously Ifljured. The Standard baid left the port bf Philadelphia 
that day in tow of the city ice boàt No. 3, owned by the city of 
Philadelphia. She had been towed safely until ahe was brought 
very close to the Giovanni, when, owiBg to peculiar maneuvers on 
the part ©f the city ice boat, the t0w.ing hawser parted, and as the 
Standard 'was, with the headway then on her, too close to the 
Giovanni successfuUy to change her course, the collision necessarily 
foUowed. 

The night was clear and bright. Lîghts could be seen afar off. 
The wind, which was a good sailing breeze, was blowing down 
the river, and behind the Standard; and the tide had just turned, 
and was flowing upward. It is not disputed that the Giovanni was 
anchored lipbti à proper and safe anchorage groùnd; that ail her 
lights were set and burning brlghtly; and in ail respects she ap- 
pears, in this matter, free from the slightest blâme. The tugboat 
charges the fault of the Collision upon the ship Standard, but the 
évidence does not sustain this view of the case. It appears clear 
that the fault which çaused the collision was that of the tug alone. 
The evidencç shows that she ran down the river, in towing the 
Standard, very cilose indeéd to the Giovanni, on a southerly course. 
Apparently, from her maneuver, discovering thé Giovanni when 
she was at an exceedingly short distance from her, she suddenly 
tUrned squarely to the east,-^a maneuver which she Was enabled to 
perform with great celerity, by the peculiar construction of her ma- 
chinery. At tjie samë time, owing to contradictOry orders, the 
Standard put her wheel ifirst hard a-port, and then immediately 
hard a-starboard. The resuit of the tug's change of direction was 
to draw the towing hawser sharply across the ship's bob stays, and 
from the unuâuàl strain it parted. As soon as the Standard discov- 
ered this accident, she apparently did ail she could to avoid the 
collision, but Was unsuccçssful, althdùgh it appears from the testi- 
mony that what she did. db probably avbided a more serious acci- 
dent. As is usUàl in càétes of this eharacter, there is great conflict 
in the testimOny, especially as to the ordérs given upon the ship, to 
put her wheel flrst a-port and then to starboard; but the court below, 
after a caref ul considération of the testimony, came to the conclu- 
sion that the ship did everything she could to avoid the collision. 

It is quite clear, without discussing the point at any length, that 
the gross carelessness of the tug in directing her course, and neces- . 
sarily the course oif the Standard, so close to the Giovanni as she 
did, before sighting her, is the sole cause of the collision of the 
Standard with the Giovanni. The évidence also discloses the vital 
fact that the tligboat had no propèif lookout It is true that the 
mate déclares that he was keeping a lookout in the;pilot house, but 
that is not a cbmpliance With the duty imposed upon the tug. The 
ofiflcer in charge' of the navigation of the vessel is not a compétent 
lookout, nor is'the pilot house the place where the lookout should 



CITY OF PH:LADELPSIA ». GÀVAGNIN. 619 

be stationed. The lookout should be charged with. no other duty 
than that to which he is assigned, and in that dnty he sbould be 
actually vigilant and continuonsly employed, without having bis 
attention distracted by any otlier service. The very fact that the 
mate, acting as loolcout, failed to see the lights of the Giovanni 
until just the moment before the sudden veering of the tugboat to 
the eastward, shows that his performance of the duty imposed 
upon him, if indeed he was fulfilling it at ail, was far from satisfac- 
tory, and certainly indicative of gross neglect. Upon this point of 
the case we hâve no difftculty whatever in holding the tug guilty. 

Nor can the appellants escape liability upon the assumption that 
they are not responsible for the négligence of the ofiScers of the tug 
while engagea in performing that which was not one of the duties 
of the municipality. The contention is that towing vessels is no 
part of the functions of the city of Philadelphia, and the munici- 
pality is not liable for négligence of its olficers whUe engaged in 
doing that which is not a municipal function or duty. It appears 
that the city ice boats are primarîly maiutained for the purpose 
of keeping the channel open in the Delaware river for the passage 
of vessels to and from the port of Philadelphia. This is a dxitj 
which it is said is not incumbent upon the municipality of Phila- 
delphia, but is done for the benefit of commerce, and the towing 
of vessels is not carried on as part of the business of the munici- 
pality, nor for its private gain. It is difflcult to state the gênerai 
rule embracing the torts for which a private action will lie against 
a municipal coi^oration, but the following may be taken as thor- 
oughly settled : 

"So far as municipal corporations exercise powers conferred on them for 
purposes essentially public,— pmposes pertaining to the administration of 
gênerai laws made to enforce the gênerai policy of the state —they should be 
deemed ageneies of the states, and not subject to be sued for any act or 
omission occui'ring while in the exercise of such power, uiiless by statute 
the action is given. In référence to such matters they should stand as does 
sovereignty, whose agents they are, subject to be sued only when the state by 
statute déclares they may be. In so far, however, as they exercise powers 
not of this character, voluntarily assumed,— powers intended for the private 
advantage and benefit of the locality and its inhabitants,— there seems to be 
no sufiicient reason why they should be relieved from that liability to suit 
and measure of actual damiige which an individual or private corpoi'ation 
exercising the same powers for purposes essentially private wotdd be liable." 
15 Am. & Eng. Enc. Law, tit "Municipal Corporations," p. 1141. 

Applying this rule to the case at bar, it is elear that the city 
must be held liable. The city ice boat was not engaged in the dis- 
charge of a public duty at the time of its négligent conduct, but in 
the prosecution of a private enterprise for a direct proiit to the city 
of Philadelphia, and under its direction, and in truth in pursuance 
of its charter; for by the act of assembly of the state of Pennsyl- 
vania, approved June 1, 1885 (commonly known as the "BuUitt 
Bill"), for the government of the city of Philadelphia, it is pro- 
vided that the opérations of the city ice boats shall be under the 
direction of the department of public works of that city, and one of 
the city ordinances pro vides that it shall be lawful for the trustées 
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of the icé boats to charge and collect such rates of towage for the 
service of the ice boats under their care as th.ej may desem best. 
And another ordinance, similar in effect, provides that it shall be 
lawful for the trustées of the city ice boats to allow vessels 
to be used in the Delaware river and bay, and authorizes the trus- 
tées to make such charges therefor as they may deem adéquate. 
TJnder such circumstances the city of Philadelphia cannot plead 
that it is entitled to immunity. When a municipality enters upon 
private enterprises, transacting private business, it assumes ail the 
responsibility that attaches to individuals under like circumstances. 
Where a cprporation engages in things not public, it acts as any 
other private individual would act, and under the same responsi- 
bilities. The decree of the court below is affirmed. 



THE FELIX. 

WBIGHT et al. v. THE FELIX 

(District Court, E. B. Pennsylvanla. July 20, 1894.) 

No. 18 of 1893. 

1. Salvagb Compensation— Expensbs. 

A salvage undertaklag Is a spéculative venture In whlch there Is no re- 
ward if nothing is saved to the owner; and hence, if a elalmant appears, 
the salvors are not entitled to the entire proceeds, evrax if they hâve neces- 
sarily Incurred expenses exceeding the same. 

2. Samb. 

A Steel vessel moored alongside a vessel laden wlth oil was withâra-wn 
from a buming wharf by tugs, but sank immedlately afterwards. The tug 
owners then claimed a rlght, by virtue of their salvage service, to ralse the 
vessel, which they did at an alleged expense of $20,000, besides their serv- 
ices. The vessel sold under order of coiu't for only $10,560. Eeld, that 
the salvors should receive but two-thirds of the proceeds, although this 
fell short of their expenses necessarily incurred. 

This was a libel by Wright and others against the bark Fells to 
recover salvage. 

Biddle & Ward, for libelants. 
Flanders & Pugh, for respondent 

BUTLER, District Judge. On October 30, 1892, the bark Félix, a 
steel vessel of near 1,000 tons, was at the Atlantic Eefining Company's 
v?harf, Point Breeze on the Schuylkill, awaiting a cargo of oil. 
An explosion occurring near by, the flames which followed set flre 
to the wharf and bark, and also to the Elena Gr, another vessel 
moored outside her, laden with a cargo of refined petroleum. Both 
vessels were in danger of destruction, and while burning were pulled 
out from the wharf by the efforts of several tugs which came to their 
aid. The rigging of the vessels was so entangled that it was diffl- 
cult to separate them. It was however accomplished, and water 
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was thrown on the flre until it was under control. When th.e Félix 
reaclied the opposite side of the channel the ballast shifted, and f rom 
this cause, and the influence of a high wind, »he sank in about 30 
feet of water, lying nearly across the channel, 'where it was narrow. 
She thus remained, in the way of navigation, until the foUowing Mon- 
day, when the libelants proposed to raise her, claiming a right to 
do so because of what they had previously done on her behalf. The 
ofacer in charge assented. There was no contract of employment, 
or request on behalf of the bark that the libelants should do the work, 
but simply an assertion of right by the libelants to do it, and an as- 
sent that they should, on behalf of the bark. I do not mean to inti- 
mate that the resuit would be différent if this were otherwise. The 
condition of the vessel, the extent of her injuries, and her value at 
the time, were unknown. Subsequently it was ascertained that her 
plates were warped, some of them broken, and that she had fllled 
with water and was of comparatively little value. After the ex- 
penditure of much time, cost and labor, she was raised. At a sale 
under an order of the court she produced |10,560. The libelants 
claim to hâve expended over |20,000 about the work, independently 
of the time and labor devoted to the service. Whether this claim 
is just, or too high, need not be determined. I am satisfied the 
proper and necessary expenditures exceed any award that can be 
made the libelants. The respondent charges that the libelants were 
unskillful, occupied much unnecessary time, and rendered the work 
unnecessarily expensive. I do not think the libelants were unskill- 
ful. They had expérience in such work; and although the means 
flrst employed by them proved inefEectual it could not be known 
in advance that they would do so. In judging of the vrîsdom or 
propriety of what they did the situation must be viewed as it ap- 
peared at the time, and not in the light of subséquent events. If 
unnecessary expansés were incurred or unnecessary time occupied in 
doing the work, (and I am not satisfled there were,) no loss can re- 
suit to the respondent therefrom, for the reason before stated, that 
the largest sum that can be awarded from the proceeds of sale will 
f ail short of even the expenses necessarily incurred. 

It is conceded that the libelants are entitled to salvage compensa- 
tion. The controversy is about the amount. The libelants claim 
to be reimbursed in full for the expenses incurred, and consequently 
to be awarded the entire proceeds of sale. 

In determining the question thus raised the principles on which 
the right to salvage compensation rests must be kept in mind. A 
statement of thèse principles may be found in any elementary work 
on the subject. They prevail only in the admiralty. To the com- 
mon law the doctrine is unknown. Voluntary services rendered to 
the property of another on land afford no ground for a claim of 
compensation; while similar services rendered for the préservation 
of property at sea are entitled to a libéral reward. As said by Mr. 
Kennedy in his work on Civil Salvage (pages i, 5) : 

"The orlgln o( the salvor's right Is to be found In the Roman law, whicn 
gave to one who preserved or Improved the property of another without his 
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request, fnâ even without hls- knowledge,,a ;tiUe,to copippnsation from the 
owner," ' ' '" ■'', ,';„'"", . '■' •''" • 

In the case of The Calypso, 2 H£^=g.. Adm. 209, Sir Christopher 
Robinsottsaid: r 

"It will be found, I think, that botb thèse fèrms of salvage (civil and mili- 
tary) résolve themselves into the equity of rewarding spontaneous services, 
rendered In the protection of the lives and property of others. This is 
a gênerai principle of natural equity; anâ/ it \vas considered as glvlng a 
cause of action In the Roman law; anfl from that source it viras adopted, 
by jnrlsdlctlons of thls nature (the admiralty) In thé différent countries 
of Europe;; Thls Is the accouM whlch SirlWm, Wiseman, who vras a judge 
of this : courti gave of the origln of salyage. He s^ys 'Upon the equity 
hereof is that proceeding In tte admiralty court clearly justified, whereby. 
If a ship, belng set upon by pirates or by enemles, shall be rescued by an- 
other ghlp seasonabîy comlng to hér resCue, It charges the ship that is then re- 
■deemed wlth Saivage money tô the other; * • * that recompense being 
but lu lieu of aillïdïimages ISiereby sustaiped, and for future encouragement 
to others to flght ih the defpse of tliope„that they see assailed.' Considering 
ail salvàge, therefcire, to be fbùnded on tlié éc(uity of remtmeratlng private 
and indivtdual services, a côiirt of justice ehoùld be cautious not to treat it 
on any other principle." ■: 

But what is tl]ie; jrate or m^asure, of compensation? There is no 
certain measuife! applicablfiito ail cases. The expenditures, risks 
and losses incurred, .^n^. the time, lalwr and skill employed, are to 
be considered, and where the property saved justifies it a libéral 
allowance is to be made, sufflcient not;only to reimburse and com- 
P!ens,ate the galTor, but to encourage such services and undèrtakings. 
There is, a Ijpiiit howeveir which the court cannot transcend. The 
entire properiy cannot be ^ijvarded; otberwise jio bene^t is confeiTed 
by the sepviceç op -the owner; and as we hâve seen, such benefit 
aJjppe conféra the righi;tO; compensation. If nothing is saved no 
compensation iei earned ; if ^omething is saved, .but insufficient to 
Qpwpensate the salvor, and lea.ve a material part for the owner, the 
former must share the loss, with the la,tter, He assumes the risk of 
suchloss in considération of the libéral compensation he will receive 
ifsuccessful. The undertaking is a spéculative venture, which may 
resuit in great profit^ or perious loss. Mr. Kennedy says at pages 
IMandilS: i 

"There la no absolute rule or flxed scale ofi rémunération. The amount of 
tb^ award, unlesg it has been ascertained,.as,lt may be, by agreement, is dé- 
pendent on the discrétion of the court, and' ihust from thè nature of the case, 
alvyays be mo^e or Jess 'rusticum judicium.' The amount of sâlvage award, 
Sàld Dr. Lushlngïôn in The Cuba, Lush. 14, is not to be determined by any 
rules; It Is a matter of discrétion; and ppqbably In thls or any other case no 
two tribunals would agrée. There is no jurlsdiction known which is so much 
at large as the jurisdiction to award salvagé compensation. There is none 
in which so many clrcumstances are to be considered for the piu'pose of de- 
terminlng the amount. It ûiây be taken hôwef er as a gênerai rule that in 
"no case, wh ère. the owner <icrf Jthe 'salved Jprpperty appears, will the court 
ïivs'ard more than a moiety of ,its value. [I do not know a case,' said Sir John 
Nichoil in 1834, '(excçpt for saivâge of the king's ships, or where the property 
is sniall and unclâlflaed), Where the court hàs exceeded a toolety.' In 1884, 
Brett, M. K., in The Cltyof Chester, 9 Pr6b[ Div. 186, stated the practice in 
thèse. terme:, 'Eyeh in, tlie case gf - dereliet the admiralty has scarcely ever, 
under any clrcuaiistançes,' (aud lu no case of ftondereliçt has ever) awarded 
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for salvage more tiian one-half the property saved.' In The Brato (1888) 13 
Prob. DIv. 163, which was not a case o£ derelict, Butt, J., awarded salTors 
£2,000 out of a fund of £3,500. But this was very exceptional." 

Carver on Carnage by Sea (section 345) says: 

"Where the salving vessel bas sustained injury, or her owner bas lost earn- 
ings, through rendering services of value to the owners of the property saved, 
and where that property is ample, not only to defray the losses thus sustained 
by the owner, in addition to a proper sum for the services of the master and 
crew, but aiso to leave a substantial surplus, then the amount awarded to 
the owner of the salving vessel ought to be enough to cover his actual loss, 
and also whatever additional risk he ran. 

"But regard is always paid to the value of the property saved; and an 
award will not be made of such an amount as to deprive its owners of the 
benefit of the service, with the view of recouping to the salvors their losses. 
It is one of the risks they run, that they may not be indemnified for their 
sacrifices, It is said that the com't of admiralty bas hardly ever, and then 
only in the case of a derelict, awarded as salvage more than half the value of 
the property saved." 

See, also, the remarks of Brett^ J., in The City of Chester (court 
of appeals, 1884) 9 Prob. Div. 182. 

The libelants concède that only a part of the property saved can 
be awarded for services rendered in saving it, but draw a distinc- 
tion between compensation for time, labor, skill and other Per- 
sonal services, and compensation for expenditures made in perform- 
ing the work. I do not however flnd anything either in reason 
or the authorities to sustain this distinction. In ascertaining 
what is a proper allowance in a given case the court examines 
thèse two sources of claim separately, not because there is any dif- 
erence in their respective merits or character, but because it leads 
to greater certainty. The proper rémunération for expenditures 
can be ascertained with exactness, while that for the personal serv- 
ices referred to, risk, etc., cannot. It is therefore wise thus to consider 
them. There is however no other reason for distinguishing them. 
The one is of no higher equity than the other. No authority is 
found for the distinction set up. No elementary work recognizes, 
and no décision found rests upon it What is said in Murphy v. 
Dunham, 38 Fed. 503, is unimportant. A part is inapplicable 
hère while the remainder is but a passing observation of the judge, 
which does not enter into the décision; it does not indeed arise 
out of the case presented, but out of a supposed case which might 
hâve been presented. The décisions in derelict cases cited are in- 
applicable, They rest on an exception, conflned to such cases, 
where no claimant appears. The distinction set up hère did not 
enter into them: the award was for the personal services as well 
as the expenditures, and rests alone on the fact that the property 
was very small and that no claimant appeared. The circumstance 
that thèse cases establish an acknowledged exception to the gênerai 
rule, which has been steadily conflned to the facts on which they 
rest, présents of itself a persuasive argument against the libelants' 
position. The argument is reinforced by the fact that the question 
has not heretofore been presented. Numerous cases must hâve 
arisen which would as well hâve justifled its présentation as this. 
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MpiKentfedy at pages 138 and 139, in summing up the reault of the 
décisions respecting conipensation, says: 

"The eflect of thèse judgments, fairly read together, appears to he that 
■whllst the amount of damage, expense, or loss of profits, ought not, iinder any 
circumstances, to be taken as 'fixed figures' or 'moneys numbered,' to be added 
to the amount of the award for actual services, the fact that such damage, 
expense or loss has been caused in performing the service is a fact whlch the 
court oUght never to disregard in ascertaintng the amount of the award. But 
ail the circumstances, of which thls is only one, must be considered together; 
and It does riot follow, nécessarlly, that beeause the salvor proves such dam- 
ages, expansés or losses, the court should fit the sum awarded high enough to 
cover them. On the contrary the service may itself be so trivial as to make 
it iinjust, ot the property saved may be so small in value as to make it im- 
possible to cast the burden of snch an Indemnlty upon the owner; and if 
the court sees that this is the case it may properly refuse to recelve évidence 
as to the particulars of damages, expenditures, and loss of eamings or profits, 
ineurred by the salvor. Where however meritorlous salvage services hâve 
caused the salvors serious pecuniary loss, and where the property saved is 
ample not only to defray this loss sustained, in addition to an adéquate sum 
for salyage proper, but also to leave a substantial surplus for the owner of 
the property saved, the salvor should be remunérated wlth a sum suiflcient 
both to reward him for his tisk, labor, skill and conduct, and also to cover 
damage, expenses, and losses ineurred in rendering the services." 

Disregarding the distinction whicli the libelants hâve set np, 
what compensation should be allowed in this case? The circum- 
stanceà^^ are extraordinary. Af ter considering them fully I believe 
the libelants should hâve two-thirds of the proceeds of sales less 
costs. While this sum falïs short ùf a full compensation, it is tm 
much as the value of tte property saved wUl justify the court in 
awarding. The libelants' loss is the conséquence of risk which they 
voluntarily assumed on undertaking the work. It is a proper source 
of regret; but not more so than the loss sustained by the respond- 
ent. 
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WILLARD V. SERPELL et al. 

(Circuit Court, W. D. Pennsylvania. July 2, 1894) 

No. IL 

Taxation of Costs in Partition— Following State Practicb. 

The Pennsylvania statute wliicli provides tliat In the taxation of costs Jn 
ail cases of partition there siiall be included a reasonable allowance to 
the plaintifC for counsel fées, as expounded by the suprême court of the 
State, will be foUowed by the circuit court of the United States. 

lams & Brock, for complainant. 
Shiras & Dickey, for défendants. 

AOHESON, Circuit Judge. This is a motion to include in the 
taxation of costs "a reasonable allowance to the plaintiff" for counsel 
fées to be paid (out of the appraised valuation) by ail the parties 
in proportion to their several interests, agreeably to the Pennsyl- 
vania act of 27th April, 1864, "relative to costs in cases of partition." 
In Snyder's Appeal, 54 Pa. St. 67, 70, it was declared: "The design 
of the law was to place the parties upon an equality as to the ex- 
penses of effecting partition among them." The court further said : 
"Owing to minority, coverture, and other causes, the proceeding in 
partition may be indispensable; and yet, the party, no matter how 
small his interest, may be compelled to pay attomey's fées for con- 
ducting them to a conclusion as bénéficiai to others as to himself. 
The law was intended to remedy this injustice." In Grubb's Ap- 
peal, 82 Pa. St 23, 29, 30, it was said : "In proceedings in partition 
a common béneflt is secured to ail the parties. The natural and 
obvious object of the statute was to enforce a contribution from 
each, proportioned to his share of the common service rendered to 
them ail. Each of the parties would thus pay for the aid he had re- 
ceived." There the court laid down the rule of allowance as this: 
"The services for the performance of which the statute was meant 
to provide were searches, formai motions, the préparation of papers 
and conveyancing; in a word, for such professional duties as would 
properly enter into a bill of costs of an attomey under the English 
practice." To the like effect are the views of the court as expressed 
in Fidelity Ins., etc., Co.'s Appeal, 108 Pa. St. 339.^ The statute, as 
thus expounded, adopts a principle analogous to that sanctioned by 
the suprême court of the United States in Trustées v. Greenough, 
105 U. S. 527, and Railroad Co. v. Pettus, 113 U. S. 116, 5 Sup. Ct. 
387, where it was held that one jointly interested with others in a 
common fiind, who recovers it for the gênerai beneflt, or maintains a 
suit to save it, and secures its proper application, is entitled in equity 
to the allowance of costs as between solicitor and client, including 
reasonable counsel fées. In equity the costs of the commission 
and of making out the title in partition hâve always been divided 
among the parties in proportion to the value of their respective in- 
terests. Adams, Eq. 389; Cannon v. Johnson, L. R. 11 Eq. 90. As 
the Pennsylvania act establishes a just rule applicable to proceedings 

»l Atl. 233. 

v.62F.no.a— 40 
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for partition in ail the courts of the state, I think it should be fol- 
lowed by this court, within the limité of âllowance for counsel fées 
indicated by the décisions above citéd. Motion granted, the amount 
of the allowance to be fixed by the court. 



PORTER V, DAVIDSON, Sheriff. 

(Circuit Court, W. t>. North Carolina. August 4, 1894.) 

1. CoNFLiOTiNG State and Pbdehal Jurisdiction — Claim and Dblivert — 
Takina Property from Sheriff' s Possession. 

Property in possession of a sheriff under process issued by a state court 
capnqt; be talîen outof hls possession In an action of claim and delivery 
in the fédéral court. 
8. Samb— Damages. 

But iihe action of claim and delivery In the fédéral court may be main- 
tainéd bjr: a third pa*sûii in se far as It seeks to recover damages against 
the sheriff for the wroBgf ul taklng. 

Thls Was an action of claim and delivery by Henry K. Porter 
agaihst S. W. Davidson,' Jr., sheriff of Cherokee county, N. C. De- 
fendant înoved to set aside the service of summons, and to dismiss 
the coinplaiht. 

J. W. & R. L. Cooper, for motion. 
Gudger Martin, contra, 

Before SmONTON, Circuit Judge, and DICK, District Judge. > 

PER OtJKIAM. Tliis is a motion to set aside the service of a 
summons aiidto dismiss the complaint upon the ground that the 
record discloses a want of jurisdiction in this court. The plajn- 
tifE is moiptgagee of certain chattels in the possession of Gteorge 
Porter & Go., the mortgagors, after condition broken. The défend- 
ant, the ■sheriff of Ghetokee county: of North Carolina, had seizèd 
and héld the chaittels under warrants of attachment issued out of 
the courts of North Ca,rolina against the mortgagors, the causes 
of action being debts alleged to be due by the mortgagors to the 
attaching creditors respectively. Pending the suits in which the 
attachments were issued, the présent plaintiff mortgagee brought 
his action of claim and delivery in this court, setting forth the 
fact that he is the owner of the chattels, and entitled to the pos- 
session thereof. Thereupon, pursuing the praotice in North Caro- 
lina, he executed the proper undertaking, and the marshaJ of this 
court took the chattels from the possession of the défendant sheriff, 
and delivered them to the plaintiff. The défendant has flled his 
ajnswer, denying that plaintiff is the owner of the chattels, and set- 
ting up the fact that he is in possession of said chattels under divers 
warrants of attachment issuing out of proper courts in North Caro- 
lina, said chattels being the property of George Porter & Co., the 
défendants in the said suits in which the attachments were issued. 
The question is, can this suit of claim and delivery be maintained 
against the défendant sheriff under thèse circumstances? It is well 
to keep in mind the précise question béfore us. The plaintiff clâims 
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and has had accorded to him the right to tabe eut of the possession 
of the State sheriff the chattels held by Mm under process from the 
state courts. The question is not as to the personal responsibility 
in damages to which the sherijËf has exposed himself in executing the 
processes of attachment. In Taylor v. Carryl, 20 How. 583, the su- 
prême court, in an opinion of recognized authority, held "that prop- 
erty seized by a sheriff under process of attachment from a state 
court, and while in the custody of the officer, could not be seized or 
taken from liim by process in admiralty from the district court of 
the United States." The ratio decidendi was this: 

"In the case of conflictlng authority under state and fédéral process, In 
order to avoid unseemly collision between them, the question as to which 
authority should for the time prevail does not dépend upon the rights of 
the respective parties to the property seized,— whether the one was para- 
mount to the other,— but upon the question which jurisdiction had first at- 
tached by the seizure and custody of the property under its process." 

In Freeman v. Howe, 24 How. 450, this doctrine was commented 
on, approved, and applied. In this last-named case the marshal 
of the United States court had attached certain property under 
warrants of attachment, and it had been taken out of his custody 
by the state's officer, under a writ of replevin issued out of the state 
court. The warrant of attachment had been directed, not against 
property specifically described, bu€ commanded a levy as in cases 
of fi. fa. upon the property of the défendant In that state of tlilngs 
the suprême court held: 

"When property Is taken and held liable under process, mesne or final, of a 
court of the United States, it is in custody of the law, and wlthin the ex- 
clusive jurisdiction of tlie court from which the process issued for the pur- 
poses of the writ. The possession of the offlcer cannot be disturbed by pro- 
cess from any state court, because to disturb that possession would be to 
invade the jurisdiction of the court by whose commahd it is held, and to 
vlolate the law which that jurisdiction is appoluted to adminlster. Any 
person not a party to the suit or judgment, whose property has been wrong- 
fully, but under color of process, taken and withheld, may prosecute by 
ancillary proceedingrs in the court wherein the process Issued his remedy for 
restitution of the property or its proceeds." 

Vice versa, the jurisdiction of the state courts will be maintained 
and preserved under like circumstances. The doctrine of this case 
waa stated and approved in Buck v. Colbath, 3 Wall. 341, and the 
gênerai principles reiterated: 

"Whenever property has been seized by an officer of the court by vlrtue of 
Its process, the property is to be considered in the custody of the court, 
and under Its control, for the time being, No other court has the right to 
interfère with that possession, uniess It be some court which may hâve a 
direct supervislng control over the court whose process has first taken pos- 
session, or some superior jurisdiction." 

It will be noted that this doctrine is conflned to the right of pos- 
session of the goods, and prevents only the disturbance of that 
possession. Says Covell v. Heyman, supra: 

"Ail other remédies to which he [the clalraant of the property] may be 
entitled against offlcers or parties, not involving the wlthdrawal of the prop- 
erty or its proceeds from the custody of the offlcer and the jurisdiction of th» 
court, he may pursue in any tribunal, state or fédéral, having Jurisdiction 
over the ©artles or the subject-matter." 111 U. S. 179, 4 Sup. Ct 355. 
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Aad the same doctrine is distinctly stated in Buck v. Colbarb, So, 
âlso, in Lammon t. Fensier, 111 U. S. 19, 4 Sup. Ct. 286, the court 
makes the same distinction: "When a marshal, upon a writ of at- 
tâchment on mesne process, takes property of a person not named 
in thé writ, the property is in his officiai custody, and under the con- 
trol of the court whose offtcer he is and whose writ he is executing; 
and, aCcording to the décisions of this court, the rightful owner 
cannot maintain an action of replevin against him, nor recover the 
property speciâcally in any way except in the court from which the 
writ issued;" quoting Freeman v. Howe, supra, and Krippendorf v. 
Hyde, 110 U. S. 276, 4 Sup. Ct. 27, But «a person other than the de- 
fendant named in the writ whose property is wrongfully taken may 
indeed sue the marshal like any other wrongdoer, in any action of 
trespass, and recover damages for the unlawful iaking, and neither 
the officiai character of the marshal nor the writ of attachment 
affords him any défense to such an action ;" quoting Day v. Gallup, 
2 Wall. 97; Buck v. Oolbath, supra. The whole subject is ex- 
haustively discussed in Covell t. Heyman, 111 U. S. 176, 4 Sup. Ct 
355, and the doctrine and distinction above set ont fuùy declared 
and established. 

The rubric of the case summarizes its conclusion. The possession 
by a marshal of a court of the TTnited States of property by virtue 
of a levy of an exécution issued upon a judgment recovered in a 
circuit court of the United States is a complète défense to an action 
in a state court of replevin of the property seized without regard to 
the rightful ownership. The principle that, whenever property has 
been seized by an offlcer of the court by virtue of its process, the 
property is to be considered as in the custody of the court, and under 
its control, applies both to the taking under a writ of attachment 
on mesne process and to a taking under exécution. 

The leamed counsel for the plaintiff in his brief quotes Ohief 
Justice Pearson in Jones v. Ward, 77 N. C. 337, and cases confirming 
him,— Churchill v. Lee, 77 N. 0. 341; Duke v. Markham, 105 N. C. 
131, 10 S. E. 1003. But thèse were cases within the jurisdiction of 
the court which was in possession of the goods. The claimants 
pursued their remedy within that jurisdiction, — a right recognized 
and pointed out in the cases in the suprême court of the United 
States. He also quotes and relies on Wood v. Weimer, 104 U. S. 793; 
but that case turned upon the question whether replevin would lie 
acywhere against a sherifE who levied an attachment on goods. The 
court below held that it would not; but pending the appeal from 
this décision the suprême court of Michigan in King v. Hubbell, 42 
Mich. 597, 4 2J. W. 440, held that, although goods mortgaged could 
be taken, under an attachment, from possession of the mortgagor, 
the offlcer must surrender them to the mortgagee on demand, after 
inventory and appraisement completed, unless the attaching cred- 
itors dispute the validity of the mortgage. Upon the strength of 
this decisioia the suprême court of the United States reversed the 
décision below. The présent point was not raised. Indeed, the doc- 
trine asserted by the suprême court would not hâve applied. Under 
the law of Michigan the sherifE who had attached mdrtgaged prop- 
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erty was bound to deliver it to the mortgagee demanding it, and 
not tr wait for any order of court, unless the validity of the mort- 
gage was denied. Wise v. JelCeris, 2 G. C. A. 432, 51 Fed. 641, seems 
to .be in conflict with the décisions of the suprême court of the 
United States. 

The chattels taJken under process of claim and delivery in this case 
were in the hands of the défendant, a state oflQcer, under process 
of the state courts, were subject wholly to the jurisdiction of the state 
courts, and are not amenable to the process of daim and delivery out 
of this court. The language of the suprême court in Cîovell v. Hey- 
man, 111 U. S., at page 182, 4 Sup. Ct. 355, cannot be quoted too 
often: 

"The forbearance whlch courts of co-ordlnate jurisdiction admlnlstered under 
a single System exercise towards eacli other, whereby conflicts are avolded 
by avoidlng interférence with the process of each other, Is a principle of 
comity wlth perhaps no higher sanction than the utllity which cornes from 
concord. But between the state courts and those of the United States It Is 
eomething more. It Is a principle of right and law, and theref ore of necessl ' 
ty. It leaves nothlng to discrétion or mère convenience. Thèse courts do 
not belong to the same System, so far as their jurisdiction is concurrent 
Although they exist in the same space, they are Independent, and hâve no 
«ommon superlor. They exercise jurisdiction, it Is true, within the same ter- 
ritory, but not in the same plane; and, when one takes Into its jurisdiction a 
«peciflc thing, that res Is as much withdrawn from the judicial power of the 
other as If it had been physlcaHy carried into a différent territorial sover- 
•«Ignty. To attempt to seize it by a foreign process Is futile and vold." 

It is ordered that the chattels talcen in this case be retumed to 
the custody of the défendant sherifif of Cherokee county, N. C. But, 
as has been seen, the cases go only to the possession of the res. A 
third party may pursue his remedy against the sherifE for damages 
in any court The proceedings of the plaintiflf in this case by which 
he took from the possession of the sheriff the chattels levied on 
was ancillary, not in any way affecting the merits of the original 
case. That can go on without contlicting with any of the cases 
quoted above. It is further ordered that so much of this notice as 
seeks to set asdde the service of the summons or to dismiss the 
oomplaint is refused. 



WILSON et al. t. PERRIN. 

(Circuit Court of Appeals, Sixth Circuit June 5, 1894.) 

No. 181. 

1. Pbderai. Courts — Statb Laws 'as Rulks dp Décision — Chattbl Mobt- 

6AGES. 

On the question of the validity of a chattel mortgage reserving the mort- 
gagor's exemptions from exécution under the laws of the state, the set- 
tled local law contrôla. 

a. Chattel Mortsages — Vamditt — Réservation dp Mobtgagor's Exemp- 
tions EROM Execution. 

By the law of Michlgan, a mortgage of a stods of goods, subject to ail 
exemptions from exécution to which the mortgagor Is entitled under the 
laws of the state, is not invalld, even as to a créditer garnlshlng the mort- 
(agee before a séparation of the exempt portion, as the exemption law 



63P FEDBItAL BEPORTEB,, vol. 62. 

(umlshes the means of separatioo ma identiflêation,; and thè njpctgagee 
taktea a defeasiWe title to the entlre, stock, suWect to be defeated bya 
s^ecdon of the exein|)t goods when niaée by thé mprtgagor. 

ïnlÉrsTor to the Circuit Court of the United States for the West- 
ern District of Michigaii. 

ThiSf.Wfts an action by Edward B. Wîlson and others against 
George T. Bruen, in which a writ of gamishment was issued against 
Joël J. Perrin, to whom Bruen had given a mortgagë of his goods. 
Judgment was rendered:for plaintiflf against défendant Bruen, but 
on triaj bf the issue as to Perrin the judge directed the jury to 
find for hiia, and judgment for Perrin was entered bn the verdict.. 
Plaintiffs brought error. 

netcher & Wanty, for plaintiffs in error. 

E. M. Irish, for défendant in error. 

Bëfbré TAPT and LTJRïON, Circuit Judges. 

LUÉTÔN, Circuit Judge. The question inVolved upon this writ 
of error ' concerns the valîdity of a certain chattel mortgagë exe- 
cuted by George T. Bruen, who was a merchant doing business 
tn thé city bf Kalamazoo, Mich., to thé appellee, Joël J. Perrin. 
It was made for thé purpose of securing an indebtedness of Î14,- 
974.36, which amount was due by Bruen to Perrin. The property 
mortgaged çOnsisted of the en tire stock of dry goods, with the 
furnituré and other fixtures usually found in a dry-goods store, 
and also two horses, a buggy, a cutter, and certain harness. It 
was made On the 31st day of August, 189S, and was delivered to 
Perrin on ithe 2d day of September folio wihg, who on that date 
took possession of the property described in it, and on the Ist 
day of thé following Noveinber he sold the entire property so mort- 
gaged for thè stim of $14,500. 

The appeUaht Edward B. Wilson, upon the assumption that the 
mortgagë wâs Toid, and being a creditor bf the mortgagor Braen, be- 
gan a suit against him in the circuit court of the United States 
for the western district of Michigah pu the 13th day of September, 
1893, and, under the practice in Michigan, sued out a writ of gar- 
nishment against Perrin, the mortgagée, who was then in posses- 
sion of the goods. This writ of garnishment was taken out under 
section 8091 of Howell's Annotated Statutes, and Is the same stat- 
ute considered and construed in Treusch t. Ottenburg, 4 G. C. A. 
629, 54 Fed. Rep. 867. On October 17, 1893, a judgment was 
rendered in favor of the plaintiff Wilson against the défendant 
Bruen for |14,J.92.22. The case then came on for trial against the 
gamishee défendant, Perrin. 

The contention of thé Jplaintiff was and is that the mortgagë 
was TOid for tindertainty. The granting part contained this clause: 

"Ail the goods, chattels, stock Jn tra^e, flsitures, and chattels and merchan- 
dise of every hamé and nature^ now In the store occupied by sald flrst party, 
and known as,'125 West Mata Street,' in sald clty of Kalamazoo, being the 
entité stock of dry goods and simllar Unes carrléd by said flrst party, togethèr 
with ail tablés, couaters, and two portable fuimaces In said store; also, two 
horses knowh as atàvld' and Dlck,' and the oarrlage horses driven by sald 
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first party, one single top buggy, oae two-seat surrey, one set double harness, 
one single harness, one cutter, and ail blankets and robes used In connection 
with said horses and carriages by said first party; also, tbe safe In said store. 
The said party of the first part also grants, bargains, sells, transfers, and as- 
signs ail the book accounts and bills receivable now on his books kept in con- 
nection with the business he has been conducting in said store, and owing to 
him, due and to become due, unto said second party, and authorizes said 
second party to eollect the same in his own name, and to apply ail amounts 
collected, less tlie expense of collection, upon the indebtedness already ac- 
crued upon the notes which this mortgage is given to secui-e." 

At the conclusion of the instrument there is to be found the fol- 
lowing clause: 

"The surplus or resldue, if any, to belong and be returned to said first party; 
it being understood that thls mortgage is made subject to ail exemptions from 
exécution to which said first party may be entitled under the laws of the state 
of Mlchigan, and that his exempt interest is not covered by this mortgage." 

The judge presiding in the circuit court instructed the jury that 
the provision reserving the mortgagor's exemptions under tlie law 
of Michigan did not invalidate the mortgage, and that they should 
return a verdict for the défendant. 

The contention of the learned counsel for the appellant is that 
this "was not a mortgage of the entire stock of goods, including the 
exempt portion, with an added clause that the exempt portion 
might afterwards be taken oi:t, but it was only a mortgage of that 
portion which should be left after the exempt portion had been 
separated." The insistance, therefore, is that inasmuch as the mort- 
gagee was garnished before a séparation of the exempt portion had 
been made, there was no means to détermine which portion of the 
stock of goods was conveyed, and which was not. 

Under the exemption laws of Michigan, merchandise to the value 
of $250 is exempt from exécution in the hands of a merchant. The 
trial jndge was of the opinion that the question thus presented was 
to be determined by the law of Michigan. If such a mortgage is 
valid either under the statute law of that state, or by the well- 
settled law of the state as declared by its highest courts, then we 
quite agrée that the local law is controUing. Bank v. Bâtes, 120 
U. S. 556, 7 Sup. et 679; Means v. Dowd, 128 U. S. 273, 9 Sup. Ct. 
65; Union Nat. Bank v. Bank of Kansas City, 136 U. S. 223, 10 Sup. 
Ct. 1013; Etheridge v. Sperry, 139 U. S. 276, 11 Sup. Ct. 565. In the 
case last cited the opinion was by Mr. Justice Brewer. The case 
involred the validity of a chattel mortgage made in lowa. After 
considering the décisions of the suprême court of that state which 
bore upon the question involved, the court came to the conclusion 
that the mortgage was valid under the law of lowa. In discussing 
the question as to whether its validity was controUed by the law 
of the state in which the instrument had been made, the court said : 

"The matter is not one of purely gênerai commercial law. While chattel 
mortgages are instruments of gênerai use, each state has a right to détermine 
for itself under what circumstances they may be executed, the extent of the 
rlghts conferred thereby, and the conditions of their validity. They are in- 
struments for the transfer of property, and the niles concerning the transfer' 
of property are primarily, at least, a matter of state régulation. We are 
aware that there is great diversity in the rulings on this question by the courts 
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of the seTeral states, but, whatever may be our Individual views as to what 
the law Qught to be In respect thereto, there Is so much of a local nature en- 
terlng Into chattel mortgages that thls court wlU accept the settled law of 
each State as decisi-ve In respect to any case arlslng thereln." Pages 276, 
277, 139 TI. a, and page 565, 11 Sup. Ct 

It becomes, therefore, necessary that we shall ascertaln what is 
the settled local law, as evidenced by the décisions of the highest 
courts of the state of Michigan. 

In the beginning we may as well say that we attach no particular 
importance to the suggestion that the conveyance is limited to what 
should be left after the exemptions should be set apart. The 
conveyance is of the entire stock of marchandise, subject to the 
mortgagor's right of exemption. This is the plain and obvious 
meaning. As to the exemptions, it would seem that the mortgagee 
would take a defeasible title, subject to be defeated upon sépara- 
tion of the statutory amount of exemptions from the stock. 

In the case of Hollister v. Loud, 2 Mich. 323, an assignment in 
trust to secure certain creditors was attacked upon the ground 
that the assignors "reserved from the gênerai mass of the property 
such of It as was by law exempt from exécution." This was held 
not to aflect the deed. The court, as to this, said: 

"As to the property whlch was for the time belng wlthheld, and whlch was 
allowed to the assignors by the assignées as being exempt by law, we say, 
if the property was not exempt, It, at the least, was assigned, and vested in 
the trustées. The assignées aiust settle that question with the assignons. 
The creditors will hold them responsible if the property was not exempt It 
was not done secretly. The parties attempted to act under the law." 

We see no substantial différence between the légal eflfect of the 
language used in the mortgage before us and that sustained in Hollis- 
ter V. Loud. 

In Smith t. Mitchell, 12 Mich. 180, an assignment was attacked 
as Toid because it purported to convey ail of the assignor's stock in 
business, goods, chattels, merchandise, etc., "except, however, our 
household furniture, and property exempt by law from exécution." 
The court said: 

"The assignment Is not void on Its face, for excepting property exempt from 
exécution without specifying it A bona fide sélection is as practicable 
hère as under a levy." 

To say that certain of the property which would pass under the 
gênerai description is not covered by the conveyance, because of 
the mortgagor's exemptions, is nothing more than what is meant 
when ont of the conveyance is "excepted" or "reserved" the bar- 
gainor*» exemptions. 

In Brooks v. Nichols, 17 Mich. 38, the assignment seems to hâve 
been a gênerai one, and to hâve included ail of the assignor's prop- 
erty, real and personal, "saving and excepting such as is exempt 
from seizure and sale under exécution by the laws of the state." 
Cooley, C. J., in pronouncing the opinion of the court as to the 
effect of such an exception, said: 

"We are of opinion that the circuit judge erred In not renderlng Judgment 
for the plaIntifC on the spécial verdict itat verdict establlshed the bona 
ûdes of the assignment of McDonald, and the only question that could remaiu 
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was wliether It was volfl in law by reason of the omlsalon to sélect out the 
exempt property. Thls question we regard aa settled by the décisions of 
this court in Holllster v. Loud, 2 Mich. 323, and Smith v. Mitehell, 12 Mich. 
180. The supposed difflculty of sustaining an assignment which assumes to 
transfer property not separated from a larger quantlty Is not met wlth In 
thèse cases. The assignment Is In effect a transfer of the whole property, 
subject to a right in the assignor to sélect ont a certain portion or certain arti- 
cles, whlch the law, on the sélection being made, absolutely sets aslde for the 
beneflt of hlmself and his famlly. The assignment passes for the beneût of 
creditors the same interest, precisely, which an offlcer would seize by vlrtue 
of exécution, and there Is no more difflculty in making the sélection of exempt 
property in the one case than in the other. The prlnciple Is not new. Trans- 
fers of the debtor's property, under bankrupt and insolvent laws, are subject 
to the like right of sélection, and we are not aware that any difflculty has 
been supposeji to exlst in the title of the assignée in those cases. ' He suc- 
ceeds to the rights of the bankrupt or Insolvent; acquiring, however, so far as 
exempt property is concerned, a defeasible title, which is dlvested when the 
sélection is made. The trustée in a TVluntary assignment stands on the same 
footing, and is entitled to the like protection. The judgment of the court be- 
low should be reversed, and Judgment rendered for the plaintiff for six cents 
damages, and the costs of both courts." 

A distinction is suggested to exist as to the effect of sucli an ex- 
ception when found in a chattel mortgage, and the cases of Giddey 
V. Uhl, 27 Mich. 94, and Richardson v. Lumber Co., 40 Mich. 203, 
are cited. We find nothing in either of thèse cases in the slightest 
degree justifying such a distinction. 

In Giddey v. Uhl, cited above, the chattel mortgage in question 
described the mortgaged property as f oUows : 

"Ali the following described household fumiture and personal property now 
upon the premlses No. 25 George Street, In the city of Détroit, owned and occu- 
pied by the Whittleseys aforesaid, viz. 1 sofa, 1 louuge, 2 marble-top tables, 2 
easy chairs, 3 parler chairs, 1 black walnut center table, 2 card tables, 1 what- 
not, 2 cane chairs, 1 secretary, 1 lounge, carpets. bedding, bed-room fm-niture, 
and other personal property in and about sald house and premises, except 
herefrom such personal property as is exempt from exécution by the laws 
of the State of Mlchigan, to wlt, stoves in use, family pictures, library and 
school books, clothing, provisions, fuel, and sewlng machine, also excepting 
household goods, furniture and utensils therein, of the value of two hundred 
and fifty dollars." 

Christiancy, C. J., as to the effect of the réservation, said: 

"It is Insisted by the plalntiffs in error that the exception contalned in the 
mortgage, of household goods, furniture, and utensils to the value of two hun- 
dred and fifty dollars renders the mortgage entlrely uncertain as to the prop- 
erty intended to be mortgaged, and that the mortgaged property cannot, for 
thls reason, be Identified; and, if this exception applles to and aiïects the 
specially enumerated articles, this may be a very pertinent objection, or might 
be so if it dld not appear that the mortgagors had at the time two hundred 
and fifty dollars' worth of goods, furniture, and utensils besides the enumer- 
ated articles and those exempt from exécution. But, construing thls mort- 
gage in the light of the facts found, we think it appears with reasonable ccr- 
tainty that this exception was intended to apply to the property taortgaged 
by the gênerai description only, and not to the articles speclflcally enumerated. 
We think the intention was to mortgage the spécifie articles unconditionally; 
that the gênerai description which follows the spécifie enumeratlon was in- 
tended to give so mueh further secuxity as the property thus generally de- 
Bcrlbed would give, after deductlng from it what was exempt from exécution, 
and two hundred and fifty dollars' worth of household goods, fumiture, and 
ntensils besides. Thls was the conâtructiou adopted by the circuit judge^ and 
we think it dearly correct." 
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In thé ëase 6f Richardsbn V. Lumbèr Co., attove cited, there was 
a contest, i]t)étween two iQortgageës, claiming under iustruments of 
différent âates. Th.e mortgàgor owned a large quantity of logs 
in Thunder Bay river. At ihe time of the exécution of the flrst 
mortgage, it appèars "they had over a million feet of logs marked 
'0 dot K,'" àfid ^ave a chattel mortgage on "one hundred thousand 
feet of wMte piûe saw logs now on the Nôrth Branch, so called, 
of Thunder Bay river." "Thèse logs were further described as 
having been ctit during the winter of 1873-74, but the particular 
logs mortéàged, Or intende^tQ bé, were in no way deëignated, de- 
scribed or aeparated from the entire mass béâring the same mark." 
Subseqnëntly, the mortgagors gave another mortgage upon the en- 
tire mass of lo^s, and thus the Second mortgagee acquired an in- 
terest befpré^ny séparation or any désignation of the logs first 
intended to be^ nipytgaged had been made. The court hèld that inas- 
much as no séparation had been made, and inasmueh as the mort- 
gage furnished no means and made no provision by which the logs 
mortgaged piight be separated from those not mortgaged, the sub- 
séquent mortgagee of the entire mass was entitled to préférence. 

We see nothing in either of thësè cases that in the least weakens 
the force and effect of the rule as declared in the earlier cases, which 
we hâve heretôfore cited. 

Under section 7686, How. Ann. St., the mortgàgor was entitled to 
sélect from hîs stock in trade goods and merchandise to the value 
of |250, The sélection is to be made by the debtor entitled to the 
exemption. Bi'ooks v. Mchols, supra; ToWn v. Elmore, 38 Mich. 
305. Thus, we hâve the -means of séparation and identification 
furnished by the statute under which the réservation is claimed. 
This obviâtes ail the difiSculties pointed out by the court in Richard- 
son V. Lumber Oo., Supra, and which operated to make the mort- 
gage of part of a mass void as incapable of identification. "Certum 
est quod certum. reddi potest." 

The effect of the mortgage involved in this case was to convey to 
the assigner the entire stock of merchandise, subject to the right of 
the mortgàgor to sélect therefrom goods to the value of $250; the 
mortgagee taking a defeasible title to tbe entire stock, subject to 
be defeated by a sélection of the exempt goods, when such sélection 
should be made by the mortgàgor or his agent. We see no difiicultyv 
whatever, under the well-settled law of Michigan, in concluding 
that such a mortgage, subject to the debtor's right of exemption, 
affords no more difiiculties in a séparation of the pyoperty mort- 
gaged from tiiat which is exempt than In the case of a levy, or in 
the case of a bankruptcy, or in the case of a gênerai assignment 
for the benefit of creditors. 

The judgment must therefore be affirmed. 
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STAPLES r. RYAN. 

(Circuit Court, D. Colorado. July 30, 1894.) 

No. 3,019. 

JMbohanics' Liens— Sale— Validity. 

In an action to enforce a meehanlc's lien on defendant's entlre prop- 
erty, in which seyeral interveners claimed liens against the same, and 
one claimed a lien against a portion only, a decree was entered flxing the 
amount due each clalmant, and adjudging that each hâve a lien therefor 
against tlie property described in his complaint, and ordering the entire 
property to be sold to satisfy the liens. Ail the parties assented to the 
decree, and no motion was made to set aside the sale thereunder. Heli, 
that the sale was not void on the ground that by such sale the person 
claiming a lien against only a portion of the property shared in the pro- 
ceëds from property of wbioh his complaint did not give the court 
jurisdiction. 

On the Ist January, 1885, the Bassick Mining Company held title 
by United States patent to the Maine Iode and mill site, the Tri- 
angle Iode, the Spring Iode, the Frank Iode, the Georgia Iode and 
Lookout mil] site, the Nemeha Iode, and the Lookout Iode, situate 
in Custer county, Colo. 

On the Ist of June, 1S85, W. D. Schoolfield commenced suit in the district 
coui't of Custer county against the Bassicli Mining Company and other de- 
fendants to enforce a mechanic's hen for worlt performed upon the Iodes in 
question. In this suit, certain other lien claimants intervened, setting up 
varions claims against the Bassicli Mining Company. On June 15, 1885, réf- 
érées were ordered to take testimouy and report on ail the lien claims against 
the Company, which resulted in a decree adjudging to certain of the defeud- 
ants sums according to their proved claims, and ordering the sherifC to sell 
so much of the property of the company as would pay the several judgments 
mentioned in the decree. ïhe sherifC advertised ail the property of the com- 
pany for sale at public auction, and it was sold on July 11, 1885, and struck 
ofC and sold to Clapp Spooner for $37,599.85, and a certilicate of sale issued 
to the buyer. On June 2, 1885, Vorreiter commenced suit by attachment 
against the Bassick Mining Company to recover $3,152. Upon this suit the 
plaintifC obtained judgment, which judgment was assigned to George H. 
ÂVhite, who on Januaiy 16, 1886, caused exécution to issue and levy to be 
made upon the property of the Bassick Mining Company, and on the same 
•day paid to the sherllï the sum of $37,599.85 and costs, together with interest 
thereon from July 11, 1885, for the purpose of redeeming, as a judgment créd- 
iter, from the sale to Spooner, and then caused the property w be adver- 
tised for sale under this exécution; but before the time appointed for the 
sale the lîendrie & Bolthoffi Manufactm-ing Company instituted suit in the 
same court against the said George H. White and others to restrain and en- 
join said sale. A temporary writ of injunction was granted, which injunctiou 
was afterwards dissolved, and the suit dismissed. On May 13, 1886, sale 
was made under the White exécution and levy, and the sheriff duly sold the 
property, and White bought it in for $60,000, paid the money to the sheritï, 
and received certificate of purchase from him. On May 14, 1886, James 
Staples, the plaintifi: herein, was the assignée of a judgment duly obtained by 
Ratclifif Bros, against the Bassick Mining Company, and as a judgment créd- 
iter, and with the purpose of redeeming from the White sale, paid to the sher- 
iH' the sum of $60,016.67, being the sum of the White purcliase and interest 
to date, and thereupon caused the property of the company to be again 
levied upon and advertised for sale under the said exécution. Afterwards, 
and before the time fixed for this last-mentioned sale, the Union Iron-Works 
Company, claiming to be à judgment créditer of the Bassick Mining Com- 
pany, instituted suit in the district court of Custer county against George H. 
"White, James Staples, the Bassick Mining Company, and the sherifï, seeking 
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to restraln the sald Sale, and for wrlt of Injunction, wMch was denied, and 
appeal takeu to the suprême court, who granted a temporary Injunction pend- 
ing the appeal; and on May 18, 1§S7, the suprême court affirmed the judg- 
ment of aie district court, and dissolved the said injunëtion. The Bassick 
Mining Company sued out a wrlt of error to the judgment rendered on June 
19, 1885, In the Schoolfleld suit, to the suprême court of Colorado, and on 
May 18, 1887, that court reversed the decree of the district court, and re- 
manded the cause; and the sale whlch had been eujoiued In the Union Iron- 
Works suit was proceeded wlth by the sheriff, who duly advertised, and sold 
to said Staples, as & rédemption creditor, ahd delivered to him Ws deed for 
the property. On May 27, 1885, an attachment suit was commenced by Hendrle 
& Bolthofl Manufacturlug; Company against the Basslck Mining Company, 
and on July 29, 1885, judgment was duly rendered in favor of the défend- 
ant, and exécution issued to the sherlfT, whlch was afterwaxds returned by 
him, showlng the sale of some personal property, but not enough to satisfy 
the Judgroent, a transcript of whlch Judgment was duly reçorded in the 
county. On May 9, 1886, ithls Hendrle & BolthofC judgmçn^ was duly as- 
signed to Dennis Ryan and Frank G. Brown, a second exécution Issued, and 
returned nulla bona; and on May 26, 1887, a third exécution issued, and was 
duly levied, on 31st May, upon 8J1 the property above descrlbed as belonglng 
to the Basslck Mining Company. On 3d August, 1887, the property of the 
Bassick Mining Company was sold under the exécution levied upon the 31st 
May, 1887, and bought in by Dennis Ryan for $6,700, and thls sum was pald 
to the sheriff, and he Issued hls certiflcate of sale on 3â August, 1887, and on 
9th September, 1892, hls deed, to sald Ryan. 

Efugli Butler, for plaintifl. 

Thomas, Bryant & Lee, for défendant 

HAIiLETT, District Judge. June 1, 1885, W. D. Schoolfleld 
brought suit in the district court of Custer county, Colo., against 
the Bassick Mining Company and others, to enforce a mechanic's 
lien on certain mining claims situate in that county, and owned 
by the said company. Several other lien claimants appeared in the 
suit, and asserted liens upon the same property for various amounts. 
One, Thomas Armstrong by name, appeared and asserted a lien 
for a considérable sum against one of the Iode claims only, described 
in the bill, and called the "Maine Lode." The cause was referred, 
to enable the several lien claimants to prove up the amount of their 
respective claims, and ail parties, including the principal respond- 
ent, the Bassick Mining Company, appeared before the référée. In 
due time, June 19, 1885, a decree was entered fixing the amount 
dne to each of the claimants, and declaring that each should hâve 
a lien upon the property described in his complaint for the sum 
adjudged to him. In this way, and by the récital that the parties, 
respectively, should hâve a lien upon the property described in their 
complaints, ail except Armstrong secured a lien upon ail of the 
property mentioned in the bill, and Armstrong's lien attached to 
the Maine lode only. The court further decreed that ail of the 
property should be sold by the sheriff of the county to satisfy thèse 
liens, and the property was described at length in the decree. The 
decree seems to hâve been entered with the assent of ail parties, 
including the Bassick Mining Company, and this applies to the or- 
der of sale as fully as to other parts of the decree. No motion was 
made in the district court at any time to modify or change the de- 
cree in any particular; and in the month of July following a sale 
was made by the sheriff, pursuant to the decree, for a sum sufQ- 
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cient to satisfy ail the claimants, including Annstrong, and they 
were accordingly paid in full. 

Upon this statement of facts, it seems clear that the district court 
of Custer county, under the Schoolfleld bill, acquired full jurisdic- 
tion of the property described in it, and of ail parties to the suit; 
and that the decree of June 19th, and the sale subsequently made 
pursuant to its tenus, were entîrely within the power of the court. 
The jurisdiction of the court orer the property described in the bill 
did not stand upon the Annstrong pétition. Armstrong was an in- 
tervener claiming a lien as against one Iode described in the bill, 
and his position in the case could not affect the original complainant, 
or the jurisdiction of the court upon the original bill. Whether hia 
claim should be allowed or not, the court had the same authority 
to proceed against the property for satisfying the complainant's 
demand and the demanda of other claimants against the whole 
property. It may be conceded that Armstrong was entitled to 
hâve the property on which he claimed a lien sold in a manner 
to satisfy his claim, as well as that of the other claimants in the 
suit; but he did not ask to hâve it sold in any particular way, nor 
did he raise any objection to the sale after it was made. As before 
stated, ail parties assented to the decree, and, no motion having 
been made to set aside the sale, it is fair to assume that ail parties 
also assented to the sale. If the Bassick Mining Company desired 
to hâve the sale made in any particular manner, it should hâve 
asked the court for an order in that behalf. And so, also, as to 
Armstrong and ail other parties to the suit. If the sale, when made, 
was not acceptable to the Bassick Mining Company or to Arm- 
strong, or to any other of the claimants, application should hâve 
been made to the district court to set it aside. Since ail the prop- 
erty was subject to sale for satisfying the several claims in one 
way or another, the Bassick Mining Company could only ask that 
it should be sold in a manner to bring the most money; and it has 
not been claimed, nor does it appear, that the sale was made at a 
sacrifice, when considered with référence to the value of the prop- 
erty. Upon this, it is impossible to say that the sale was void; 
and, but for the emphatic déclaration of the suprême court to that 
effect, the question would hardly be worthy of discussion. Mining 
Co. V. Schoolfleld, 10 Colo. 46, 14 Pac. 65. It is believed, however, 
that the suprême court did not intend to set aside the title ac- 
quired by Spooner at the July sale, notwithstanding the statement 
that it was made without authority. The concluding paragraph of 
the opinion gives the district court authority to make such order 
as may be necessary to protect the rights of lien claimants and the 
purchaser at the saîe ; and this undoubtedly conf erred upon the dis- 
trict court authority to conflrm the sale when it should appear that 
ail parties were satisfied, excepting the Bassick Mining Company, 
and that it had no just gronnd of complaint. Several sales were 
made conformably to the statute, at the instance of redeeming 
creditors, following the July sale to Spooner; and it is believed that 
the title acquired by Spooner was, by thèse sales, transmitted to the 
plaintif? in this suit. Upon a cursory examination of the opinion of 
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the titip*ÇBS#'côurt; reportéd in lOGolO., aM 14 Pàc., ih aûotherioase, 
Heard in November, 1887, I was led to believe *liât?ihe êffect of tàttt 
<lécisioiii'#àtS tô avoîa ail sales made tiDdet the Schoolfield decree. 
TTpon a MpWca'Mul examinationéi' tlie sùbjeet, I àm satisfied thât 
th.e opiiiicfâ thén expressed was wçông. The sale under the School- 
fleld dfëél'eé *a;s perhaps voidable,' biit it was not void. Concerning 
thë t^ ti^é upoÉ yiiich 'défendant relies, it caïinot be necessary to 
entei* înto ai éiteirsivé diéêussion. The proceèdings in assessment 
ànd the faà'fifeéof sale arp so far irrègnlar that the title cannot be 
recogniîr,^ 1 8.1» of the opinion thàt judgment should go for the 
plaintifC. 



APPLHTON et al. y. MAUX et aL 

(Circuit Court of Appéals, Flf th Circuit. May 8, 1804.) 

No. 199. 

' Bes Judicatatt-Rkvbksal in Part on Appeai.— Accounting bt Administra- 

TOK. 

A pleâ setting up, in bat, of a suit for an accountlng by an admlnls- 
tràtor, judgmèfits of a èotinty probate court approving lils aceounts 
filed In that court cannot be sustained ofa évidence showing tliat, on ap- 
peals duly prosecuted f rom said judgments to a district court, judgment 
was rendered'disapproving and disallowing tlie aceounts, aud sijstaining 
tlie objections tlioi-eto except as to commissions allowed. 

Appeal fpotu the Circuit Court of the United States for the East- 
ern District of Texas.: 

Tlie appellants, Minnîe M.: Appleton, and T. J. Appleton, her husband, citi- 
. «eus of tlie State of Michlgan, dalmlng to sue in the riglit of the said Minnie 
M. Appleton, and as next fi;jends of James M. Strong, an infant, filed a bill 
in the circuit court of the Ûnltéd States for the eastem district Of Texas 
against Joseph Mai"x, L. O. De Morse, and others, citizens of Bowie county, 
ïin the state of Texas, and- MaX iMunzesheimer, S. Oory, and' F. M. Duncan, 
nonresident» of the state, of Texas. The blll charges, In substance, thai,t in 
November, 1884, Ja,mçs Strong die,d Intestate in the state of Michigan, leaviijg 
surviving the said Minnie M^ Appleton (then Minnie M. Strong), his wife and 
widow, and the Said James M. StroUg, his only child and helr at law, then 
an infant two years old; that on May' 7, 1885, the défendant Joseph Marx 
was duly appointed temporaiy administra tor of the estate of said James 
Strong, deceased, by the county court of Bowie county, Tex.; that on the 
same day the said défendant Joseph Marx gave bond as temporary adminis- 
trator in the sum of $50,000, with ail the other défendants as suretles on 
said bond, virMch bond was duly received, approved, and filed; that on the 
same day thé; said Joseph Marx , qualitled as said temporary administrator, 
and entered upon the duties thereof; that on the 20th day of June,'1885, the 
' said Joseph Marx flled in the county court of Bowie county an inventory aud 
appraisement of the estate of said James Strong, deceased, in whlch he 
showed mimerous claims due and Owing to said estate, secured by raortgage 
and other liens, recapitula ting the same; that on JuUe 9, 1885, and on Jan- 
uary 27, 1886, and January 25, 1887, the said Joseph Marx, as temporary 
administrator, coUected certain . claims, amounting to about $19,500, belong- 
ing to the estate of James Strong, deceased. That on October 1, 1884, 
the said James* 'Strong, then llvlng, placed In the hands of the said Jo- 
seph Marx a 'promissory note against the flrm of Frost & Ferguson, in Mil- 
ler county, Axi.; : for $850, which note belonged to said Strong, and was 
placed in the hands of Marx for collection; that on January 1, 1885, the said 
Marx coUected the said note, with .?50 interest due thereon, which said sum of 
money was assets in the hands of said Marx when he was appointed as tem- 



APPLETON V. MAEX. ÔSQ' 

porary administrator, and should hâve been included In the Inyentory and ap- 
pralsement of the estate of sald James Strong, and is now a proper charge 
against said Joseph Marx as such temporary administrator; that in January, 
1885, the said Joseph Marx received from the Kaiser Lumber Company a large 
sum of money as the proceeds of the sale of Imnber, machinery, etc., be- 
longing to the estate of said James Strong, which said- money was assets be- 
longing to the estate of said James Strong, and in the hands of said Marx 
■when he was appointed temporary administi'ator, and shoiild hâve been in- 
cluded in the inventory and appraisement of tiie property and estate of 
said James Strong; that the said James Strong owned and possessed 250,000 
feet of lumber, which was of the value of $2,500, and that the said Joseph 
Marx, through wiUful and gross négligence, falled to include sald lumber 
and property In the appraisement of the assets of the said Strong, and 
through willful and gross négligence failed to take the said lumber into his 
possession, and failed to keep and préserve the same, but suffered and al- 
lowed W. Behan, W. B. Kaiser, and J. M. Kaiser, three of the sureties 
on his bond as temporary administrator, to take and couvert the said lumber 
to their own u^e and beneflt, whereby the said lumber and property was 
totally lost to the estate of said Strong, deceased, whereby the said Marx be- 
came liable and bound to pay orators the value of said lumber and property, 
with interest, for permltting and allowing said waste; that at the Mareh 
term, 1887, of the district comt of Bowie county, Tex., the said temporary 
administration of the estate of said James Strong, deceased, was determined, 
ended, and closed by the said court by its proper judgment, and that, by the 
judgment of said court, the said Marx, as such temporary administrator, was 
ordered and commanded to deliver up and turn over ail the property, money, 
and assets then in his hands belonging to said estate to those entitled to re- 
ceive the same, which judgment has never been set aside, modified, or ap- 
pealed from; that there never was any regular administration of the estate 
of said James Strong, nor any necessity for an administration of said estate, 
for there were no outstanding debts on said estate at the death of sald James 
Strong; that orators Minnie M. Appleton and James M. Strong were the sole 
owners, and were entitled to the immédiate possession, of ail of the prop- 
erty and assets belonging to the estate of sald James Strong, deceased, as the 
sm-viving wife and only child and heir at law of said James Strong, de- 
ceased. That in piirsuance of said judgment of the district court, orators 
did, on the 21st of March, 1887, make a demand on said Joseph Marx, as such 
temporary administrator, for possession of ail the property, claims, money, 
and assets belonging to the estate of said James Strong, deceased, which de- 
mand said Marx failed and refused to comply with; that said Marx, as 
temporary administrator, converted to his own use and beuefit ail the prop- 
erty, claims, money, and assets belonging to the estate of James Strong, de- 
ceased, as the same had come to his hands and possession, and thereby com- 
mitted a total waste of the whole of said estate that had been eommitted to 
his charge by virtue of the appointment; and that in March, 1887, the time 
when the said temporary administration was closed, and when said Marx, 
as temporary administratoi', converted to his own use and beneflt ail the 
property, claims, etc., the said Minnie M. Appleton was a married woman, 
the wife of T. J. Appleton, the co-complainant, and the said James M. Strong 
was and is an infant under 21 years of âge. The bill prayed for process, 
and for judgment and decree against ail of the défendants for the full 
amount of the several sums of money mentioned in tlie bill, and for the full 
amount of the property, claims, money, and assets mentioned and specified 
in the said inventory and appraisement, together with interest on ail of said 
amounts at the rate of 8 per centum per annum from March 21, 1887, and for 
gênerai relief. 

To thls bill the défendants demurred for want of equity, and specially ex- 
cepted that the county probate court of Bowie county, Tex., had sole, ex- 
clusive, original jurisdiction of the matters and tliings complained of in the 
bill. Thls demurrer was not properly verifled, because not supported by 
the affldavit of the défendants that it was not interposed for delay. See 
Equity Rulc 31. The demvnrer coming on, howover, to be hcîird, the court 
sustained the same as to the allégations in the complainants' bill as to the 
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doslàg of the administration, but overruled It as to the Jurisdiction of flie 
court and as to the want of eqUity in thé bill, ànd complainants were glven 
leave to amend; whereupom the complainants flled an amendment, by wliich 
it was alleged that on February 5, 1886, the défendant Marx flled his re- 
port as temporary administrator of the estate of James Strong, deceased. In 
the coimty court of Bowle county, Tex.; that the complainant Minnie M. Ap- 
pletcm (then Minnie M. Strong) flled objections and exceptions to the said 
report, the said James M. Strong, then an infant, not being a party to the 
proceedlngs in said county court; that oh February 20, 1886, the défendant 
Marx flled a supplemental report as temporary administrator, showlng the 
condition of the said estate, and the amount of cash in his hands as tempo- 
rary administrator; that the two reports flled by Marx on February 5, 1886, 
and the report flled on February 20, 1886, and the objections and exceptions 
of Minnie M. Strong, Burriving wife, were heard and a judgment render- 
ed thereon by the coimty court of Bowle county, Tex., approving and con- 
firming the said report, and overruling the said objections and exceptions, 
from which judgment the said Minnie M. StroUg appealed to the district court 
of Bowle county In the state of Texas; that on March 1, 1886, the said Min- 
nie M. Strong (now Minnie M. Appleton) flled an appeal bond, as requlred 
by law, whereby the said cause was duly appealed to said district court for 
a trial anew; that on March 19, 1887, the said case was trled by the district 
court of Bowle county, and a final Judgment rendered thereln, whereby the 
said temporary administration of the défendant Joseph Marx of the es- 
tate of James Strong, deceased, was determlned, ceased, and ended, which 
judgment has never been appealed from, set aslde, or changed; that the dis- 
trict court, in the last-named Judgment, reversed, revised, and reformed the 
said Judgment of the county court in favor of Mrs. Minnie M. Strong, and 
closed the said temporary administration, and ordered said Marx, as the 
temporary administrator, to sUrrender up and tum over to the parties en- 
tltled thereto ail the moneys and assets belonging to the said estate; that 
on January 21, 1889, the records and papers of the district court of Bowle 
county were totally destroyed by flre, and that the Judgments of the dis- 
trict court, and the Judgment of the county coiurt, and nearly ail of the origi- 
nal papers in said temporary administration, were destroyed by the said flre; 
whereupon they prayed as they had prayed in the original bill, but waiving 
answer under oath. 

To the bill as thus amended the said défendants renewed and propounded 
the demurrer flled to the original bill, and agaln alleglng want of equlty, 
and that the plaintifls, if they hâve any action at ail, hâve a complète and 
adéquate remedy at law. This repropounded demmrer was not verified 
accordlng to equlty rule 31. However, the same came on to be heard, and was 
eustained, with leave to the complainants to further amend by the rule day 
In March, 1892; and thereupon the complainants agaln amended, reciting 
substantially the same facts as recited in the original bill and its flrst amend- 
ment, but therein more speclflcally and at greater length, with more adjec- 
tives, and chargîng fraud and false accounting against the said Joseph Marx, 
as the temporary administrator. In this last amendment to the bill the com- 
plainants prayed for an accoimting against the said Joseph Marx; that the 
distributlve share of the residue of the estate due Minnie M. Appleton be 
ascertained, and a decree entered allowing the said Minnie M. Appleton her 
said distributlve share of the estate of said James Strong, deceased; that 
the said residue of said estate be partitioned and dlvlded between Min- 
nie M. Appleton and said James M. Strong equally, share and share 
alilie; that the distributlve share due to James M. Strong be ascertained, 
and a decree entered allowing the same, and for a decree makiag a final 
partition, division, and distribution of the entire residue of said estate 
among the dlstrlbutees as their respective rights may be shown to the court; 
and they agaln prayed for Judgment and decree against Marx, as temporary 
administrator of the estate of James Strong, deceased, as principal, and his 
codefendants, as sureties, for the full amounts of the several sums of money 
mentioned and specifled in this amended bill and their original, flrst amend- 
ed bill, together with Interest, costs, etc. As before, the défendants de- 
murred, and on the same grounds, but with a différent resuit; for, at the 
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September term, 1892, the court ovemded the demurrer and exceptions, giv- 
Ing leave, however, for the défendants to answer. Thereupon, In November, 
1892, the défendants generally, wlthout partlcularly namlng any of them, 
flled a plea as follows: "To so mnch of plaintlffs' bill as demands and prays 
for an accounting by défendant Joseph Marx, as admlnlstrator of the estate 
of James Strong, deceased, that such accounting has been fuUy made and 
acted upon and approved before a compétent jurisdiction, to wit, the county 
[probate] court of Bowie county, Texas, at the February term, A. D. 1886, 
of said court, in the matter of the administration of the estate of said James 
Strong, deceased, in said court, then defending, wherein the final account 
report of the said Joseph Marx, as admlnlstrator of said estate, came on 
regularly to be heard, and the plalntifCs herein then and there appeared and 
objected and excepted to said final account and report, the plaintlffs alleging, 
in objection thereto, the same matters set forth in their original and amended 
bills herein, and upon the trial before said court of said final accotmt and re- 
port of said Joseph Marx as admlnlstrator as aforesald was, by the court, ap- 
proved,and aBnal judgment approvlng same duly entered upon the minutes of 
said county court of Bowie county. Wherefore défendants plead said ac- 
tion and judgment of said court in bar o( plaintlffs' bill for an accounting 
herein. And for further plea In this behalf the défendants say that the, 
défendant Joseph Marx was, at the time of the death of James Strong, a 
bona fide créditer of said Strong in large amounts, to wlt, the sum of nine 
thousand, six hundred dollars (|9,600.00), besides interest, in whlch amount 
the said Strong was justly indebted to said Marx; that said Marx, as such 

créditer, on the day of May, 1885, applied for and obtained letters of 

administration upon the estate of said Strong in due and proper manner as 
provided by law, and without wrong or fraud of any klnd, and défendants 
specially deny that any false or fraudulent représentations were ever made 
by him in any manner to obtain said letters of administration, but the same 
was made in good faith, to protect bis rights as créditer; that the plaintlffs 
herein appeared in the county court of Bowie county, Texas, wherein said ad- 
ministration was pending, and contested said Marx's right to adminlster said 
estate, and said contest was duly, regularly, and flnally tried by said court, 
and it was adjudged by said court that said Marx was a bona flde créditer 
of said Strong, and was entltled to adminlster on his said estate, and said 
court dld proceed to appoint said Marx admlnlstrator; that he duly qualifled, 
and said estate was by him duly, legally, and regularly admlnistered in said 
court, and th'e final report and account of said Marx as admlnlstrator was duly 
approved by said court; that aU the above proceedings were regular, fair, and 
in accordance with law, and In a court of compétent and, exclusive jurisdic- 
tion; that said orders and judgments hâve never been reversed or set aside, 
but were appealed from by plaintlffs herein, contestants in said proceedings, 
to the district court of Bowie county; that said appeal was abandoned by 
plaintlffs, and plaintifl Minnie M. Appleton, for the first time, in the district 
coru-t of Bowie county, offered and tendered a bond to withdraw said estate 
from administration, and said district court accepted the same, and entered 
an order withdrawing said estate flrom administration, whlch said action and 
order of said district coiui; défendants say was without and beyond its jm-is- 
dictlon, and was void; that said action opéra ted an abandonment of the ap- 
peal, and the original orders, action, and judgment of the county court afore- 
said were and now are final. Whereupon," etc. This plea was verified by 
the aflldavlt of the soliciter for the défendants to the effect that the matters 
of fact stated In the above plea are true; but there was no certiflcate of 
counsel that, In his opinion, said plea was well founded In point of law, nor 
any alfidavit by any défendant that it was not Interposed for delay, or that 
it was true in point of fact. 

The évidence pertinent to the plea shows that Joseph Marx was appointed 
temporary admlnlstrator of the estate of James Strong, deceased, by the 
county court of Bowie county, Tex., on the 7th day of May, 1885; that on 
the same day he qualifled as such temporary admlnlstrator by talilng the 
oath and glving bond in the sum of $50,000; that on the 20th day of June, 
1885, said Marx flled a swom inventory, and on the 5th of February, 1886, 
flled a report in the county court of Bowie county as temporary admlnlstrator, 
v.62F.no.8— 41 
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whëreln he admittM the iéWlë<;tîoh 6f a laf^ sum of money, and alleged an 
appropriation of l±iti(ilï'^i tï in payment of his own indebtedness; and on 
the aame day, FéWttarv'.ÎBth, flled an addltional report, BhOwlng appropria- 
tion of more of thè f ûnaà 'éotleeted to the cfedlt of the estate, and that after- 
wàrds, on Febmarif 20,1886; flled an addltioûal report, showlng amount of 
funds of said estttté on liaûd at date of same to be $15,840, and asklng an 
allowatice of 5 per céùt' /^pimmission for receiviag said mofieys. To the re- 
porta fllëd February 5th,''îlrs. Mlnnie M; Sti-ong, surviving wife of James 
Strong, flled exceptlonSj'-Whéreln she objectedl to the crédits claimed or sug- 
gesteS by Marx, and aftetwards flled objections to the report of February 
20ih.' ' The objections to the Bald reports flled February 5th came on to be. 
heatfd bèfore the county Contt of Bowie eoiinty at a regular term, February 
19, 1886, and the said ebitft'entered the dea-ee foUowing: "This day came 
on to be'héard thè report ofj. Marx, temporary adminlstrator of the estate 
of Jàriies' Strong, decéaséaiwas éxamlnéd and approved and adminlstrator 
orderëd' to pay court costottt of the funds the estate In his hands, and he 
fUrthë^' ôrdered fOrth'Bfliâi-'dellvCr the eState rethainlng In his 'possession to 
the perfeon legally' entltled' to thë possession «jf the same. Mrs. Minnie M. 
Stroûgj'by her attomeyi ^Ités notice of appeal In open court to the district 
court tt*=Bo'Wle cotinty, ïeXas, and, It appéaring to the coilrt that there is 
a côtitest pendtég ovèr the appointment of a permanent adminlstrator, it 
iS ordéred that thls tenkporary adminlstrator" be contlnued nntil the termi- 
na tlon Of said contest, frotn WhlCh jtidgment the said MlnnleM. Strong bas ap- 
pealedrto our district «ourt of Bowle county, Texas." And thereafter the 
objections to the report ©f February 20th Were heard and OTerruled. From' 
thèse jndgments of the eoiurt, Mrs. Strong prosecuted an appeal to the dis- 
trict court' of Bowle county,' when the foUowlng decree was rendered: "Thls 
causé was thls day called for trial, whèreïipon came the parties plaintifl and 
défendant, by thelr attorneys, and anndunced ready for trial. It belng made 
to appear, since the Institution of thls suit, plaintifC Minnie M. Strong has 
intermarriéd wlth one T. J. Appleton, on motion of plalntlff said T. J. Apple- 
ton was made a party plalntlff with his said wlfe (now Minnie M. Appleton), 
and suit ordei'ed to proceed in thelr name as plaintiffs. Thereupon came 
on to be heard the objections of plaintiffs to the réport of défendant flled 
in the county com-t of Bowle county, as f oUows, viz. : Two reports flled on the 
5th day of February, 1886, and one report flled on the 20th day of February, 
1886. And It appearing to the court that plaintiffi's objection to said two 
first-named reports flled on the 6th day of February, 1886, are well taken, 
and that the law is for the plaintifCs, It is ordered, adjudged, and decreed 
that said tWo reports be disapproved and not allowed, and judgment is here- 
by rendered for plaintifCs, sustalning thelr objection to said two reports, and 
that défendants take nothlng thereby. It is fiu-ther ordered, adjudged, and 
decreed that the said report marked, 'Flled on thé 20th day of February, 
1886,' showing amoimt of funds of said estate on hand at date of same to 
be flf teen thonsand three hundred and f orty dollars, and asklng an allow- 
ance of flve per cent commission for recelvlng said moneys, be allowed, and 
approved as to allowanCé ï>t said commission, and that plaintiffs' objection 
be overiniled. It is theréfbre consideréd and adjudged that défendant be 
allowed as commissions for recelvlng said moneys the sum of seven hundred 
and sixty-sèven dollars, and that said temporary administration be closed. 
It is further ordered that a certifled copy of this judgment be transmltted 
to the county court of Bowie county for observance." 

The évidence further shows that on the 4th day of May, 1885, Joseph Marx 
flled his pétition in the county court of Bowie county, stâte of Texas, suggest- 
ing the déâth of Ja*ies Bti*oag, his domicile in Bowie county, Texas, a large 
estate, consistlng of real and Personal prpperty and choses in action, the 
indebtedness Of gtrong to petltioner in the sum of about $10,000, and asklng to 
be grahted léttëii, of administration of said estate. To this application Mrs. 
Minnie Mi Strong, surviving wlfe of Jàmés Strong, flled exceptions and ob- 
jections, among other things denying that said Joseph Marx was a ereditor 
of said estate, ^ecause his prétended debt agalnst said estate was fraudulent, 
illégal, and 'liât a boha flde debt against said estate;' declaring there were 
no other oreditors; ànd teridering a bond in the sum df $20,000, conditloned 
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tliat tlie oblifîors would pay the debt of said Joseph Marx upon the establish- 
ment thereof by a suit in a court of compétent jurisdiction. The application 
of Joseph Marx for permanent letters of administration came on to be neard 
before the county court on the 20tli day of February, 1886, and thereupon 
the court deereed: "It is therefore considered, ordered,' adjudged, and de- 
■creed by the court thàt the objection of the sald Mlnnle M. Strong to the ap- 
plication of the said Joseph Marx for permanent letters of administration be, 
and the same are uereby, overruled, and that the applicant, Joseph Marx, be. 
and he is herebj', appointed administrator of the estate of the said James 
M. Strong, deceased, and that the clerk of this court be, and he is hereby. 
directed to issue letters of administration on said estate to Joseph Marx upon 
hls giving bond in the sum of fifty thousand dollars, conditioned payable 
and approved as the law directs, and William Behan, A. L. Ghio, and A. J. 
Hoffman be, and they are hereby, appointed appraisers of said estate; to ail 
of which Minnie M. Strong, by her counsel, excepta, and in open court gives 
notice of appeal to the district court of Bowie county, Texas." The appeal 
prayed for above was perfected to the district court. When the matter came 
on to be heard in the disti-ict court, the following proceedings were had, as 
testified to by Mr. Todd, the counsel for Joseph Marx (référence being had 
to paroi testimony because of the alleged destruction of the Bowie county 
recoirds by fire): "Immedlately thereafter came on to be heard the appeal 
from the judgment of the county court appointing Joseph Marx permanent 
administrator of the estate, and, when that matter was called up, the counsel 
for the contestant, Mrs. Appleton, complainant In this suit, arose in hls place 
in court, and stated to the court, in substance, that the contest was based 
Tipon the déniai of the genulneness of the notes claimed to be held by îlarx 
agalnst Strong, and consequently the déniai that he was a créditer entitled 
him to administration, but that ail parties interested had agreed to submit 
the original notes, with a large nuœber of admittedly genuine signatures of 
Strong, to an expert, Rhodes Fisher, of Austin, and abide by his décision 
as to whether the notes were genuine or not; that after some time the said 
expert, Rhodes Fisher, had rendered a décision, deciding that the notes were 
genuine, and the contestant's counsel then stated to the court that they did 
not further insist upon their contest on that gxound, but withdrew it. At 
the same time the counsel ofCered to the district court to make a bond to se- 
cure other claims against the estate which had not been allowed by the court, 
and asked to withdraw the estate from administration. The court flxed the 
amount of the bond at $6,000,— belng about double the amount of claims 
which had been disallowed by the district court at the former order,— and 
a good and sufflcieut bond was tendered by Mrs. Appleton as principal, Mr. 
Sliter, Capt. F. M. Henry, W. H. Tilson, and J. H. Heuderson as securities 
Thereupon, the contest having been withdrawn, the district court afflrmed 
the appolntment of Joseph Marx as permanent administrator, and in the same 
order accepted the bond in the sum of $6,000 to secure other claims, and 
make a final order withdrawing the estate from administration, closing it 
up, and orderlng the administrator, Joseph Marx, to délirer to the persons 
entitled to the same, upon their demand, ail the property in his hands be- 
longing to the estate of James Strong." 

On submission of the évidence, the court below entered a decree as follows: 
"On this day, this cause belng called, and it appearing to the court that 
heretofore, to wit, on May 17, 1893, at Paris, in chambers, upon hearing then 
and there and upon plaintiffs' original bill and amendments, the défendants' 
plea, and the plaintiffs' replication, and the Issues joined, and the évidence 
and argument thereon, the plea of the défendants herein was sustained bj 
the court and found to be true, and défendants' gênerai demiu-rer having 
been sustained to plaintiffs' bill as to ail other allégations and issues not put 
in issue by said plea, and it was adjudged that said plea meets ail the equi- 
ties alleged in plaintiffs' bill, it was ordered, adjudged, and deereed that said 
plea of défendants be sustained, and that final judgment be entered at the 
regular term of this court sustainlng said plea, and dismissing the plaintiffs' 
bill, which order was duly certifled and is of record: It is therefore con- 
sidered, ordered, and adjudged and deereed that sald order so made in vaca 
tion, as aforesaid, be, and the same Is hereby, approved, and in ail thlngs 
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conflnned, and It is now hère ordered and adjudged and decreed by the court 
that the plea of the défendants hereln be and Is sustained and held to be 
true, a»d the plaintlfCs' bill herein be and la hereby flnally disraissed, wlth- 
out préjudice to any action at law by plaintifEs; and tiiat plalntilïs pay ail 
costs in tbis bebalf incorred and expended, for which exécution may issue 
in favori Qf the défendants and offlcers of the court" From this decree 
plaintiffs appealed to this court 

F. M. Henry, for appellants. 
Chas. S. Todd, for appellees. 

Beîorie PAEDEE and McCORMICE; Circuit Judges, and LOCKE, 
District Judge. 

PAUDEE, Circuit Judge (after stating the facts as above). 

Appellants assign as error to be corrected in this court that the 
court below sustained appellees' plea and dismissed the bill and 
amendéd biUs, when the court ought to hâve rendered a decree 
overruling the plea, and giving the complainants, appeUauts hère, 
the relief prayed for in the bill and amended bills, and, as they allège, 
sustained by the évidence. "At the hearing, upon a plea in equity 
and a gênerai replication, no fact is in issue but the truth of the 
matter pleaded." Farley t. Kittson, 120 U. S. 303, 7 Sup. Ct 534. 
"The plaintifl may set down the demurrer or plea to be argued, or 
he may take issue on the pleà. If, upon an issue, the facts stated 
in the plea be determined for the défendant, they shaU avail him 
as far as in law and equity they ought to avail him." Equity Rule 
33. "When a plea in bar meets and satisfles aU the claims of the 
biU, and it is sustained, it will, under equity rule 33, avail the 
défendant so far as to require a final judgment in his favor." Horn 
r. Dry Dock Co,, 150 U. S. 610, 14 Sup. Ct 214. "At the hearing 
upon a plea in equity and a gênerai replication, if the plea be 
overruled, the défendant must be assigned to answer the bill by 
the next rule day." Equity Rule 34; Farley v. Kittson, supra. 
"The proper ofûce of a plea is, not llke an answer admitting ail 
the allégations of the bill, nor like a demurrer admitting those 
allégations, to deny the equity of the bill; but it is to présent 
some distinct fact which of itself créâtes a bar to the suit or 
to the part to which the plea applies, and thus to avoid the 
necessity of making the discovery asked for, and the expense of 
going into the évidence at large. Mitf. Eq. PI. (4th Ed.) 14, 219, 
295; Story, Eq. PI. §§ 649, 652." Farley v. Kittson, supra. Farley 
V. Kittson is also authority for the proposition that, unless new 
matter is alleged in the plea, even it the plea be put at issue, it 
raises no question but questions of law. 

The évidence shows that the judgments of the county court of 
Bowie county, Tex., approving the accounts filed therein by Joseph 
Marx as temporary administrator of James Strong, deceased, were 
not only appealed to the district court, but that the appeals were 
duly prosecuted, and judgment had thereon, in the said district 
court, by which the two reports flled February 5th, which related 
to the gênerai accounts of Joseph Marx, administrator, were dis- 
approved and disallowed, and judgment in that behalf given in 
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favor of plaintiffs, sustaining their objections to eaid two reports, 
and that the report of February 20, 1886, whlch purported to 
show the amount of fnnds of said estate on hand at the date of 
tJie same to be $15,340, and asking an allcwance of 5 per cent, for 
receiving said moneys, was allowed and approved only as to allow- 
ance of said commission of $767. As there is no doubt about the 
jurisdiction of the district court of Bowie county, Tex., in the 
matters shown to hâve been appealed thereto from the county 
court, the plea, so far as it attempts to establish that the com- 
^ainants are barred of their action because there had been a 
full and final accounting in the county court of Bowie county, is 
not supported by the évidence. Whether the district court of 
Bowie county had original jurisdiction to accept the bond of 
complainants, and thus end the judicial administration of Strong's 
estate, we do not feel called on to décide, because it is a question 
not properly presented for considération at this time, and be- 
cause it seems that, whether the administration be closed or 
still pending in the state court, the complainants' suit may be 
prosecuted. Payne v. Hook, 7 Wall. 431; Byers v. McAuley, 149 
U. S. 608, 13 Sup. et. 906. The conclusion which we reach in the 
matter of the plea is that, so far as it is intended to meet any of 
the claims of complainants' bill, it is not sustained by the évidence, 
and ought to hâve been overruled. The decree of the circuit 
court appealed from is reversed, and the cause is remanded, with 
instructions to enter a decree overruling the défendants' plea, dnd 
with costs, and assigning the défendants to answer by the follow- 
ing rule day. 



PHUiliER et al. V. YARDLEY. 

(Circuit Court of Appeals, Thlrd Circuit. July 12, 1894.) 

No. 12, March Term, 1894. 

Nationai. Banks — Insolvenct— Pbefebencbs— Cleabins Housb Balances. 
By spécial agreement, a national bank, instead of the usual deposit 
of securlties as collatéral for payment of its daily balance at tixe clear- 
ing house, each day left with the clearing house manager ail cbecks 
drawn on It, and other évidences of its indebtedness recelved from other 
banks, to be held until the balance due from it for the day was paid. 
While certain checks and other évidences of its indebtedness were so 
held, the bank was closed by the comptroUer of the currency. There- 
upon the clearing house collected the amount of the checks, etc., from the 
banks from which they had been received, and therefrom paid, besldes 
the bank's balance for the day, duebllls given by it for its balance for the 
preceding day, by their terms payable only through the clearing house the 
day after issue, and actually In the exchanges held when the bank closed, 
and applied the remalnder towards cancellation of clearing house loan 
certlflcates issued to the bank under an agreement between the banks 
whereby any loss from failure of one to pay such certlflcates was charge- 
able upon the others. Seld that, as the transaction on the part of the 
bank was not in contemplation of insolvency, nor with a purpose to glvo 
a préférence, or to prevent application of its assets as prescribed by law, 
the exchange between the banks was valid, and that it was not avoided, 
nor were the rights of the clearing house or of the créditer banks Im- 
paired, by what subsequently occurred; and therefore the recelver ot 
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rtjM.^aRki taltlijglts assets subjectto «tll-equitles and rlghts agalnst It, 
V n44 .WO equity. In a suitagalnst the mstnàglng commlttee of the clearing 
ntw^è alone, "td question the appro^rtàtlôii ol the money pald by the 
Other Mnk8.> 58 Fed. 746i!réVerseai i 

Appeal tvova the Oircuît Çlourt ôiti^e United States for the East- 
em Ûj^gtrict 6î J?ennsylT^ania. 

Thif waa a suit hy R«|)f!iit M. Yfirdley, receiver of the Keystone 
Hatipnal Bankjagainat George PhiU^r and others, being the clear- 
ing iuojiseï compiittee of the Clearing House Association of the 
Ban{:^ of Philadelphia, ta lîecover cettaio checks, or the money çol- 
lectpd ;thereon.,;i The circuit court rend.ered a decree for plaintiiï. 
58Fed.746. Défendants appealed. ,, 

A, T. ï'reedlej^ and John G. Johnsbn, for appellànts. 
Silâs W. Pett«^ for appeliee. 

BefpreACHESON, Circuit Judge, and BUTLER and GEEEN, 
District Judgea. 

AGE[-ESON, Circuit Judge. Upon, a bill brought by Eobert M. 
Yardlèy, receiver of the Keystone National Bank, against seven in- 
dividiUals, constituting the managing committee of the PhUadelphia 
Cleariug House Bank Association, the court below rendered a de- 
cree for $70,005.46, with interest from March 20, 1891, against the 
défendants, who are hère the appellànts, upon the ground that, 
after the known insolvency of the named bank, they applied (as 
was charged) its funds in their hands or under their control to the 
payment of its debts to the clearing house association, and to 
members thereof, with a view of giving them an unlawfiil préfér- 
ence over other creditors. 

The clearing house aasociation of the .city of Philadelphia is a 
voluntary, uniucorporated association, composed of the national 
banks of that city, its inain object being to effect at one common 
meeting place, called the "clearing house," the daily exchanges be- 
tweeu the associated banks. Its affairs are under the gênerai 
supervision of a committee of seven bank présidents, selected by 
a majority of the associated banks, and serving without compen- 
satiÔDi; This fcommittee appoints a manager, who has immédiate 
chargé of the conduct of the business at the clearing house. AU 
exclianges, howevèr, are made directly between the banks tht m- 
selves, through clerks representing them respectively. Ail the 
checks, drafts, and othér évidences of indebtedness to be ex- 
changed are brought to the clearing house iu sealed packages, 
which are never opened there. The gross amount of the alleged 
contents pf each package is indorSed upon the envelope, but not 
the itepis,. The clerk pf each sending bank delivers directly to the 
clerk pf the receiving bank the sealed package of checks and other 
obligations held by the former against the latter bank. Receipts 
pass directly between the clerks of the sending and receiving banks. 
AJfter the exchanges are tlius made, the gross totals only are re- 
ported to the clearing house manager, who, upon this information, 
makes up a eheet Pf différences to be adjusted and settled between 
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the various banks. Upon this sheet each debtor bank settles 
the amount due by it to the créditer banks by paying the same to 
the clearing house manager, who immediately distributes it to and 
among the créditer banks. 

The Keystone National Bank of Philadelphia was a member of 
the clearing house association. On March 20, 1891, at 8:30 o'clock 
a. m., the hour fixed for the moming exchange, the messenger of that 
bank appeared at the clearing house with sealed packages pur- 
porting to contain exchanges against other banks, members of the 
association, amounting to |70,005.46. Thèse packages he delivered 
directly to the clerks of the other banks, and received from them 
receipts therefor. At the same time the messengers of other banks, 
members of the association, deliTered to the clerk of the Keystone 
Xational Bank sealed packages of exchanges against it, purporting 
to amount to the sum of |117,035.21, and took from him receipts 
therefor. Thus there was a balance of |47,029.75 against the 
Keystone National Bank on that morning's exchange. 

After re'ceiving the sealed packages of checks and other exchanges 
pnrporting to amount to |117,035.21, the clerk of the Keystone Na- 
tional Bank left those packages in the custody of the manager of the 
clearing house until the bank should pay the |47,029.75 différence, 
which it was bound to do by 12 o'clock of that day. The reason 
for the deposit was this: Article 17 of the constitution of the 
clearing house association required each bank to deposit with the 
clearing house committee collatéral security for the payment of its 
daily balances. In December, 1890, however, at the instance and 
for the beneflt of the Keystone National Bank, a spécial arrange- 
ment was entered into between it and the clearing house commit- 
tee whereby ail the security held under article 17 to secure its daily 
balances was transferred to its loan-certificate account with the 
clearing house, so as to enable it to receive upon that security fur- 
ther advances of loan certiflcates, and it was agreed that thereafter, 
at the moming exchange, the clerk of the Keystone National Bank, 
after receiving the packages of checks and other exchanges from 
the créditer banks, should leave the packages with the clearing 
house manager as security that any debtor balance due by it on 
that settlement should be paid by the bank before 12 o'clock of the 
same day. 

The Keystone National Bank did not pay its debtor balance 
of $47,029.75 due on the morning exchange of March 20, 1891, 
by 12 o'clock that day, and that balance bas never been paid or 
tendered. Shortly after 10 o'clock on the same day, by virtue of 
an order made by the comptroller of the currency, the Keystone 
National Bank was closed by William P. Drew, bank examiner, 
and thereafter Eobert M. Yardley was appointed receiver thereof. 
After 12 o'clock on the same day (March 20, 1891), the clearing 
house manager, acting under the instructions of the clearing house 
committee, notified the banks which had presented the packages 
containing the checks, drafts, and other évidences of indebtedness 
against the Keystone National Bank for $117,03.5.21, that they must 
make those packages good by paying into the clearing house that 
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aipLOunt of money, and accordingly, in compliance with this demand, 
thèse banks forthwith paid to the clearing house manager $117,- 
035.21 in cash, and took away the packages. 

After the morning exchange on that day, the state of accounts be- 
tween the Keystone National Bank and the clearing house associa- 
tion was this: The debtor balance of the bank on that moming's 
settlement, as we hâve seen, was |47,029.75. Its debtor balances on 
the exchanges of the preceding day amounted to 141,197.36, for which 
it had issued its clearing house duebills, — two thereof, amounting to 
123,390.52, to the clearing house association, and several others, 
amounting to $17,806.84, directly to certain banks of the association. 
Thèse duebiUs were in the form prescribed by the mies of the associa- 
tion, bore date March 19, l891, and by their terms were "payable only 
in lîie exchanges through the clearing house the day after issue." 
Then, in addition to its debtor balances on tixese exchanges, the 
Keystone National Bank owed $335,000 on clearing house loan 
certificates which had been issued to it previously by the clearing 
house committee, agreeably to the provisions of a written agree- 
ment between ail the associated banks. To secure the payment of 
this last-mentioned indebtedness for $335,000, the bank had de- 
posited with the clearing house committee collatéral securities; 
but the other banks were iiltimately pesponsible for that debt in 
case of a deflciency in the coUaterals, for by the terms of the writ- 
ten agreement referred to any loss caused by the nonpayment of 
clearing house loan certiflcates issued by the committee to any 
member of the association was assessable upon ail the other banks 
in the ratio of capital. 

The money, namely, the $117,035.21, which the other banks, upon 
the call of the clearing house committee, paid on March 20, 1891, to the 
clearing house manager, he immediately appropriated, by the direc- 
tion of the committee, in manner following : To make good the bal- 
ance due by the Keystone National Bank on that moming's exchang- 
es, $47,029.75 j to the payment of the duebills given by the bank for its 
debtor balances on the exchanges of the preceding day, $41,197.36; 
and the residue, $28,808.10, he applied towards the cancellation of 
the clearing house loan certificates which had been issued to that 
bank. Has the receiver of the bank any just reason to complain of 
that appropriation, or of the transaction in any respect? 

The receiver of an insolvent national bank takes its assets sub- 
ject to ail just claims and défenses that might hâve been inter- 
posed against the corporation itself; and ail liens, equities^ and 
rights arising by express agreement, or implied from the nature of 
the dealings between the parties, or by opération of law, prier 
to insolvency, and not in contemplation thereof, remain unim- 
paired. Scott v. Armstrong, 146 V. S. 499, 510, 13 Sup. Ct. 148. 
The morning exchange on March 20th between the Keystone Na- 
tional Bank and its clearing house associâtes, in itself, was unim- 
peachable. It took place before the bank examiner acted. The 
clearing house association had no reason to suspect the impending 
failure. On the part of the bank itself the transaction was in the 
regular course of its business, and with a view to continued opéra- 
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tiens. It did not act in contemplation of insolvency, nor with a 
purpose to glve one creditor a préférence over another, or to pre- 
vent the application of its assets in the manner prescribed by law 
in case of insolvency. The rights of the parties were flxed when 
the bank was closed. As between the Keystone National Bank and 
the other banks, the morning exchange had been already consum- 
mated. The packages of exchanges on the one side and the other 
had been delivered and receipted for. The exchange itself was an 
accomplished fact. What remained to be done was the payment 
by the Keystone National Bank of its debtor différence of |47,029.75 
to the clearing house manager. To insure this payment by 12 
o'clock, the bank, under its arrangement with the clearing house 
committee, left its sealed packages in the hands of the clearing 
house manager. The bank, however, defaulted, and what after- 
wards occurred in the clearing house was in conséquence. The 
situation was unprecedented. The bank had been closed by the 
goTernment offlcer. The pledge was not an ordinary one. The 
sealed packages on temporary deposlt with the clearing house man- 
ager did not contain assets of the bank, but checks and drafts drawn 
upon it, and other évidences of its indebtedness. As the packages 
contained commercial paper, prompt action might be necessary to 
hold indorsers and drawers. In the emergency, occasioned whoUy 
by the default of the Keystone National Bank, whose supposed 
equity is the foundation of this biU, the clearing house committee 
made the caJl upon the other banks already mentioned. Whether 
those banks were bound to comply with that demand to its full 
extent we need not inquire. Under the stress of the situation they 
saw fit to do so, and paid into the clearing house, of their own 
moneys, $117,035.21, and relieved the manager of his custody of 
the packages. Did this work an annulment of the morning ex- 
change? We cannot so conclude. That déduction would be highly 
unreasonable. That the banks which paid in this money intended 
such a resuit is incredible. The whole transaction négatives the 
idea of intended rescission. Indeed, the other banks had no right 
to undo the morning exchange without the concurrence of the Key- 
stone National Bank. Nor was it to their interest to disturb what 
had taken place. Why should they pay this large sum of money 
into the clearing house in relief of the debtor bank? Assuredly, this 
money was not paid for the benefit or use of the Keystone National 
Bank. The other banks made the payment in promotion of their 
own interests as members of the association, primarily in order that 
they might make settlements inter se. This they were at liberty to 
do without relinquishing any of their rights or equities as against 
their defaulting associate. The obligation of the Keystone National 
Bank to pay its debtor balance remained in full force. Without the 
payment of the |47,029.75, the bank was not entitled to the return 
of the deposited packages. Hence those packages were rightfully 
withheld from the bank. Nothing is better settled than the right 
of a transférée of a pledge to hold it until the debt for which it was 
given is paid. Story, Bailm. § 327; Donald v. Suckling, L. R. 1 Q. 
B. 585; Talty v. Trust Oo,, 93 U. S. 321. This principle is peculiarly 
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applicable hère, for theMearing house manager held the depoaited 
packages for thebeneflt of the créditer banks. It is our judgment 
that tSe morning exchange bètween the associated banks was valid, 
and wàs not avoided, or the rights thereunder of the clearing house 
association or of the icreditor banks impaired, by what subsequéntly 
occurred. 

It is quite plain that the court below proceeded upon views 
radically différent ifrom those we hâve expressed. The decree, it 
will be perceived, entirely overlooks' the def ault of the Keystone 
National Bank, and puts the reeeiver in a far better position than 
the bank would hâve been in had it fulfllled the terms of its pledge. 
Hadit dône that, it woTild hâve paid into the clearing house $47,- 
029.75, whieiréias, without paying anything, the reeeiver bas a de- 
cree requiring the défendants to account to Mm for the whole |70,- 
005.46. ;We are unable to accept tàat resuit as just. The prin- 
cipleôf the décision of the suprême . fcourt in the case of Scott v. 
Armstrong, supra, requires that the equities and rights arising from 
the express agreements or implied from the nature of the dealings 
between the Keystone , National Bank on the one side and the 
clearing house association or the other members : thereof on the 
otlier side, prier to thedôsing of the bank, shaH be preserved and 
etiforced. 

Was anything donè prejudîcial to the rights of the Key- 
stone National Bank or its reeeiver? As already stated, the clear- 
ing houfee duebills, amôunting to |41,197.36, whieh the bank had 
given for its balances oin the exchanges of the t)receding day, were 
paid out of the fund claimed by the reeeiver. Can the rightlulness 
of that appropriation bègainsaid? On the face of each duebill it 
was stipulated that it was "payable only in the exchanges through 
the clearing house the day after issue." Those duebills were ac- 
tually in the morning exchange on March 20, 1891. They were in 
the packages amôunting to $117,035.21, delivered to the clerk of the 
Keystone National Bank. They were entitled to payment out of 
the bank's crédit of |70,005.46 in that moming's exchanges. The 
application of the $41,197^36 to those duebills was therefore right, 
«vén upon the receiver's hypothesis as to the origin of the fund 
which the clearing hôuse manager disbursed. The duebills were 
«xtinguished. By no possibility can they corne against the funds 
In the hands of the reeeiver. 

Is the reeeiver in any position to question the application of 
the 128,808.10 to the indebtedness of the Keystone National Bank 
as a mémber of the clearing house association on its loan-certiflcate 
account? That liabUity arose from the course of dealings between 
the bank and the clearing house, and under an express agreement 
between ail the members thereof, whereby the other associated 
banks wére chargeable with any lôss occasioned by the failure of 
the Keystone National Bank to pay. The other banks, therefore, 
had a prevailing equity to hâve apl^ied to that debt money of their 
own which they paid into the clearing house under the circum- 
stances as disclosèd. Bow can the reeeiver object that, as the 
outcome of the settlemènt between thé other banks, a balance from 
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funds wMch they provided was applied to the réduction of the debt 
due by his bank? Then, again, the receiver, who has no bigher 
rigbts than bis bank, is in a court of equity. Hère he is met by 
tbe default of the bank in not paying into the clearing house the 
147,029.75 it was bound to pay. He has not deemed it to be for the 
interest of his trust to pay that money. He does not propose to 
do so. How, then, can he ask a decree against the défendants for 
the 128,808.10? Obviously, to the extent of his bank's default, 
he is without equity. 

For the reasons stated, we hold that the receiver has no good 
ground upon which to challenge the transactions in the clearing 
house. We add a single observation: As the right of set-ofl ex- 
isted between the banks (Scott v. Annstrong, supra; Yardiey v. 
Clothier, 51 Fed. 506, 2 0. G. A. 349), it is by no means clear thïit 
the other creditors of the Keystone National Bank would hâve 
fared better if the exchange had not taken place. With claims 
aggregating $117,035.21 as against claims for |70,005.46, it would 
seem improbable that anything would bave been recoverable by the 
receiver. 

Finally, the receiver does not show himself to be entitled hère ta 
équitable relief of any nature. The duebills for |41,197.36 are 
entirely out of the way. It does not appear that any items in the 
packages for $117,035.21 hâve been proved against the funds in the 
hands of the receiver, or bave been presented to him for payment, 
or that any suit thereon has been brought or is threatened. If the 
receiver has the right to insist upon the formai cancellation of 
$28,808.10 of those items (which is the utmost he can claim), the 
présent bill is not available to him to secure such decree. No such 
relief is hère sought. The bill is not framed for that purpose. It 
is not apparent that the receiver needs the aid of a court of equity; 
but, if he is entitled to équitable relief, it is as against the other 
banks. Those banks are not parties to this suit. 

The decree of the circuit court is reversed, and the case is remand- 
ed to that court with directions to dismiss the bill of complaint 

GREEN, District Judge, dissents. 

BUTLEE, District Judge (concurring). While I believe the 
foregoing opinion suflEiciently vindicates the conclusion reached, I 
désire, in view of the dissent expressed, to add a few Unes. If 
must be kept in mind that the suit is against certain individuals 
as the clearing house committee, and not against the banks involved 
in the exchange. If the latter did anything by which the plain- 
tiff is aggrieved we cannot consider it hère. The défendants are 
only liable for their own aets. Thèse acts are those connected with 
the exchange of March 20, 1891. What were they ? On the morning 
of that day the Keystone Bank delivered to their manager a pack- 
age of its own obligations (received from other banks for cancel- 
lation) to be beld as security for the payment of $47,000, which it 
had undertaken to pay by 12 o'clock that day. It did not pay; and 
as the value of the security depended upon holding the indorsers^ 
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the committee, on beîng indemnifled by the receipt of an equal 
sum of money from the other banks, handed the obligations over 
to them. On this state of facts what claim has the receiver on the 
committee? Until the |47,000 are paid by the Keystone or the re- 
ceiver, neither has any right to the obligations; nor can either 
complain of the disposition made of them. . When the money for 
which they are pledged is paid the receiver wîll be entitled to them, 
and the committee must then produce them, or account for their 
value. The bank did not pay the money, and the receiver will not, 
beçause it greatly exceeds the value of the obligations — which con- 
sist of promises of the broken bank, comparatively worthless. 
Their value is just the amount of the dividends they will draw if 
not redeemed. If the receiver redeems them he, or rather the cred- 
itorsf of the bank, will be beneflted to the extent of the dividends 
thus saved — nothingmore. 

The fundamental error of the plaintiff consists in the assumption 
that the exchange of obligations was annuUed by the subséquent 
transaction between the committee and the other banks — respecting 
which nothing need be added to what is said in the foregoing opin- 
ion. But if we concède this assumption the plaintifE will not be 
helped. The annulment of the exchange, if it bound the Keystone, 
might and doubtless would entitle the latter to a return of the 
$70,000 of obligations, which it had previously held. But it would 
not render the committee liable for their return. The committee 
never had nor saw them. But even conceding the committee's re- 
sponsibUity for their return, the assumption that it became liable 
to pay 170,000 for failure to return them is clearly erroneous. In 
such case the measure of damages would be the amount the re- 
ceiver lost by such failure. This would be the value of the obliga- 
tions to him and the creditors. Let us see what this is. The banks 
owing the obligations, held $117,000 of the Keystone's liabilities, 
which were a valid set-off. The receiver could not theref ore recover 
a cent. The obligations nevertheless had some value, as they would 
extinguish $70,000 of the Keystone's liabilities, thus diminishing 
the claims against its assets that much; saving to the creditors the 
dividends which the $70,000 of obligations would draw if not can- 
celed. This then is the loss from failure to return them. If the as- 
sets wiU pay 30 per cent (which is very improbable), the dividends 
on $70,000 would be $21,000. Thus we see, even assuming that 
the exchange was annuUed, and that the committee became respon- 
sible for the obligations, the receiver is not entitled to $70,000, as 
claimed and awarded. As the dividend rate is not ascertained we 
cannot know what (in this view) the receiver's loss is. 

But the plaintiff further assumes that the clearing house received 
$70,000 for the Keystone Bank, in its transaction with the other 
banks, after the Keystone's failure. This assumption is whoUy un- 
warrahted. Nothing I thiùk can be plàiner than that the other 
banks did not pay any money to the committee for the Keystone, or 
its receiver, Why should they? What bbject could they hâve in 
doing so? They owed that bank nothing. On the contrary it 
owed them. Why therefore should they volunteer to pay the ob- 
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ligations it had held against them while they held îts obligations 
(which. were an available set-off), exceeding the amount in $47,000? 
In doing so they would simply throw away $70,000, (saving the 
inconsiderable snm that might be recovered back in dividends). It 
is clear that none of the money paid to the committee was intended 
for the Keystone, or inured to its beneflt. It gave up nothing. Its 
rights under the exchange remain intact. When it pays its debt 
the obligations mnst be returned or their value accounted for. 
The object of the other banks in paying money to the committee is 
not clear, and we are not called upon to ascertain it. Why it was 
paid and what was done with it is unimportant It was their own, 
to do with as they pleased. It was probably paid to settle balances 
among themselres. But whatever the object was, it is clear that it 
was not to beneflt the Keystone Bank, and did not interest it. It 
is conceded that the object was to beneflt themselves, alone. 

The erroneousness of the decree may be illustrated by another 
statement. The Keystone Bank cannot claim to be placed in a 
better position than it occupied at the date of its failure, or to be 
beneflted by its refusai to keep its contract and the action forced 
on the other banks thereby. Yet it is indisputable that the decree 
does place it in an inflnitely better position — gives it, in effect, 
over $80,000 as a premium for its faithlessness. Let us see if this 
cannot be demonstrated. If the bank had kept its contract, it 
would hâve paid out $47,000, which would hâve been lost to the 
receiver and creditors — by diminishing the assets for distribution 
that much. It would then receive $117,000, not of money, but of 
its own nearly worthless obligations, for cancellation. The receipt 
of thèse obligations would hâve beneflted the receiver and creditors 
just to the extent of the dividend the obligations would draw if not 
canceled. Now supposing the dividend rate to be 30 per cent, 
(which is doubtless much too high) the dividends on the $117,000 
of obligations would be $35,100. To redeem and cancel them costs 
f 47,000; deducting the $35,100 from this shows a loss to the re- 
ceiver and creditors of $11,900, as the resuit of carrying out the 
contract. The receiver acted wisely therefore in not carrying it 
out ; he saved $11,900. But because he did not carry it out and the 
«ommittee and the other banks entered into the subséquent transac- 
tion on their own account, and for their own exclusive beneflt, he 
is given an additional sum of $70,000; and is thus made a gainer 
in $81,900 by the failure to keep the contract. If the banks had 
intended to annul the exchange of obligations (which they could 
not do after the receiver's rights attached), they would of course 
hâve returned the obligations received by them from the Keystone, 
and set o£f against them the obligations of that bank which they 
held. To pay it, or for it, $70,000 in money, as it is aUeged they did, 
would hâve been an act of foUy incompatible with sanity. Of 
«ourse nothing of the kind was intended or done. 
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, , MYBBS T. LEAGUE et al. 

tCardlrt' Court of Appeals, FiftU GitcrAt May 1, 1894.) 

No. 1Ô3. 

I, 

Vkndo» akd Puechaser-- Time op Esskxck or -Contbact. 

A eopl^açt tov the sale of several tra,ct» o£ land for a certain priée, 
part In cash and the remainder in notes, tlié vendors to furnisli abstracts 
of title, i)'rbvided thàt the title was to be good or to be made good, or the 
contract to be detefmined; sale to be closed, and notes executed, within 
45 day s fromdelivery of; complète abstraçts. The market value of the 
lands was increasing rajpidly, and ail thepai-ties were dealing in them. 
as a commercial spéculation. Their subséquent correspondence and con- 
duct showed, that the rendors regarded the tlme Umited as an essentlal 
élément, and that thia vcàs recognized by'the purchaser. After expira- 
tion of that time,' the purchaser repeatedly aï)plied for an extension, but 
failed to accept the terms offlered by the vendors; and thereafter negotia- 
tions proceeded on the understanding on tbe vendors' part, tacitly as- 
sented to by tiiè purch9;ser, that the contract was at an end, Held, that 
It must be irnpUèd that tinie was of the essence of the contract, and that 
the parties wére èstopped f rom denying that they agreed that the cou:- 
tract was ended.r : , 

Appeal frota tHe CifèWt Court of thb United States for the 
Eastern Distriet èf Tékàs. 

This was a suit by Henry H. Myers agàinst J. C. League and J. K. 
Copyell, for spécifie performance of a contïact for the sale of land 
by défendants to complaiiiant At thé hèaring the circuit court dis- 
missed the bill[bïlt dëcî*ëd that défendant League should repay to 
complaihant a certain suDi of inoney paid by complâinant as part of 
the contract prtce. Coniplâinant appèaled. 

R. E. Brîggs, ïçir appçllànt 

lUrrar, Jonas & Kruttschnitt and A. B- Campbell, for appéllees. 

; Before PARDEE and McGORMICK, Circuit Judges, and PAR- 
LANGrE, District Judge. 

iMcCORMICK, Circuit Judge. In 18D0 the appellant was a rési- 
dent citizen of the state of; Minnesota. He and his brothers were 
as^ociated in business in the city of Duluth, under the firm name 
of Myers Bros. Their attention was drawn to GalTeston, Tex., by 
the projected govemment work on that harbor. The appellant 
and one of his brothers Tisited Galveston in October, and, after 
studying the situation there, concluded to try and acquire a body 
of land, made up of différent adjoining surveys, and owned by 
différent parties, situated on the main land fronting on Galveston 
b^y and on iBilets from it. The appéllees' attention: had been 
directed to the sp.me objeçt; League and Coryell had acquired 
four surveys in the desired loçality, ; Three of these,< described 
as the Grant, Ferguspn,; and Smith gurveys, embràced together 
4,214 acres, more or less,, sud, the otber, described as the John- 
son survey, contained 1,476 acres, ail being parts of a body of 8,542 
acres, which appellant wished to acquire. AU the parties were 
dealing in thèse lands as a commercial commodity, having an eye- 
to how the same would be affected by the harbor improvement 
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and the anticipated course of spéculative euterprise probably in- 
cident tliereto. Situation with référence to water front, more than 
quality of soil, controlled. League and Ooryell wanted to sell the 
tliree flrst-named tracts as a whole. They placed ail the tracts 
in the hands of Trueheart & Co. to sell for them. AU were con- 
tracted to be sold the appellant by Trueheart & Co., — the Johnson 
survey by a sépara te con tract, on différent tenus as to time of 
closing; the other three by a written mémorandum in thèse terms: 

"Received Galveston, October 27, 1890, ot Henry H. Myers, twenty-flve 
hundred dollars, account of this contract to close sale to him of tlie folïowing 
named tracts of land, to wit: 1,476 acres orlginally granted to James Smith; 
1,476 acres orlginally granted to John Grant; and 1,262 acres originally grant- 
ed to Hamlet Ferguson, Jr.,— ail situated in Galveston cotmty, state of 
Texas, and sold by acreage called for in the respective patents, be they more 
or less, and for the total price of $50,556. Terms of sale: One-third cash 
(including the amount hereby receipted for), say $16,852, and the remaining 
two-thirds, say $33,704, payable by 18 notes, in one, two, and three years, as 
follows: One note, $1,234.66, at one year, and on payment of which buyer 
may sélect for release 102 acres; flve notes, $2,000 each, at one year, and on pay- 
ment of which buyer may sélect for release 830 acres, or 166 acres for each 
note; one note, $1,234.67, at two years, and on payment of which buyer may 
sélect for release 102 acres; flve notes, $2,000 each, at two years, and on pay- 
ment of which buyer may sélect 830 acres, or 166 acres for each note; one 
note, $1,234.67, at three years, and on payment of which buyer may sélect 
for release 102 acres; flve notes, $2,000 each, at three years, and on payment 
of which buyer may sélect for release 830 acres, or 166 acres for each note,— - 
ail sald notes bearing interest at the rate of 8 per cent, per annum from 
this date, and interest payable annually at Galveston, Texas, to the order of 
J. C. League, and secured by vendor's lien aud deed of trust, at expense of 
buyer. Deed at expense of sellers, as well as abstracts of tltle to each tract. 
Sellers to pay ail taxes to and including 1889, if any, and pro rata of taxes 
for 1890 to tliis day; and buyer to pay balance of pro rata taxes for 1890. 
Title to be good, or made good, or this payment to be refunded, and this con- 
tract determined. Sale to be closed, and notes, etc., executed, in accordance 
herewith, wlthin forty-flve (45) days from delivery of complète abstracts; 
and, upon payment of last notes, ail the remaining land to be released from 
vendor's lien and deed of trust. Releases at expense of buyer. 

"H. M. Trueheart' & Oo., Agents for League & Coryell. 
"J. R. CoryeU, for Self and as Agent for J. 0. League. 

"I hereby accept the foregoing contract of sale, and promise and agrée to 
«xecute notes and deed of trust, and do ail things therein named on me in- 
«umbent, in accordance with the terms and conditions thereof. 

"Henry H. Myers. 

"I hereby ratify and confirm the foregoing copy of contract of this sale, 
the same having beeh executed in duplicate, and this ratification being signed 
by me for delivery to the buyers. J. C. League." 

R. G. Street, an attorney at law in Galveston, ^as retained as 
such for Myers Bros, with respect to this matter, and was also 
empowered to represent them as attorney in fact therein. H. H. 
Myers and his brother, J. R. Myers, returned to Duluth. Abstracts 
were delivered to Mr. Street, for which he receipted as follows: 

"Galveston, Texas, 2 p. m., Nov. Ist, 1890. 
"Rec'd of Messrs. H. M. Trueheart & Co. three abstracts (3) of title by 
Joseph Franklin, with suppléments, respectively, by Island City Abs. Co., 
brought down to date, viz.: (1) To Hamlet Ferguson, grant of 1,261 acres, 
in Galveston CO.; (2) to James Smith, % of a league, Galveston Co.; (3) to 
Jno. Grant, % of a league, Galveston Co. 

"Robt G. Street, Atty. for Myers Bros." 
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Three daçya later, Mr. Street wrote as follows: 

"Galveston, Texas, Novémber 3, 1890. 
"Messrs. H. M. Trueheart & Co., City— Gentlemen: Please furnish me with 
ail the original tltle papers to the Grant, Smith & Ferguson snrveys. I eaU 
yoin: attention partlcularly to certain évidences of tltle you are supposa to 
hâve, but whieh are net recorded in. this Ce; in the Grant survey, the patent 
and copy of decree of partition in the esta te of N. A. Ware; in the Ferguson 
sm'vey, copy of order of sale, decree of confirmation, etc., in the estate of 
Hamlet Ferguson; also certifled copy of will and probate, John C. Cutter; 
in the Smith siKvey, patent and affldavit showing Mrs. Fulton's heirship. 
"Very truly yours, Robt. G. Street, 

"For Myers Bros." 

The receipt Mr. Street had given for the abstracts having got 
mislaid, League and Coryell, being desirous to hâve the date flxed, 
applied to Mr. Street, who could net furnish it, but agreed that 
it was not later than 12th Novémber. The papers Mr. Street 
had called for were promptly f urnished ; and, bef ore the expiration 
of 45 days from the 12th Novémber, Mr. Street returned to League's 
office the title papers that had been furnished him, without any 
further suggestion of defect in the abstracts or title. On 18th 
December, Trueheart & Co. telegraphed appellant at Duluth: 
"Shall we send you League papers for examination, or will you 
come down? Answer." Same day, Myers replied: "Send papers 
hère." The papers were dispatched next day by mail. On the 
29th, Trueheart wired appellant: "League asks if you are ready 
to close up. We sent you papers on 19th." Thirtieth December, 
Myers telegraphed Trueheart: "Trust deeds must be made to 
grantor. His wife must join in deed." Same day, Trueheart re- 
plied by wire: "League papers made as per sale contraet. League 
desires matter closed." On January 1, 1891, League wrote Myers 
that limit for exécution of contraet had been passed since Decem- 
ber 27th, and that this- letter was to notify Myers that League 
would hold himself f ree to take such steps for the protection of his 
interests in the premises as he might deem necessary, but would 
not take any steps in this matter untU after due time for response 
to this letter to reach League by wire. On January 6th, Myers 
wired from Duluth: "Letter received. Are waiting reply from 
Street to letter written him January first. Please wait for let- 
ter. Will Write you to-day." Same dây, Myer« wrote: "We ask 
your kind indulgence for a few days more." Same day, League 
replied to telegram, by night message : "Your time is up for clos- 
ing purchase. Trade demands consummation at once. Wire im- 
médiate answer." Myers wired on the 8th: "Will you grant 
thirty days' extension for closing deal?" On the next day, League 
séht night message: "Will grant thirty days' extension of contraet 
by additional payment on it to me of not less than flve thousand 
dollars by ûfteenth instant. Wire immédiate acceptance." There 
was no wire of acceptance. On the 12th, Myers wired: "Do you 
grant request in our letter to Street, January first, in extension?" 
On that day League wrote : "I hâve your mail f avor of the first in- 
stant; also your dispatch of same date, and two others of sub- 
séquent dates. • • • I think it wUl be kind, frank, and busi- 
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nesslike to say to you that tliia communication ends ail this on my 
part. * • * If the posture of your affaira is such as requires 
an extension until the flrst of February next, and your application, 
accompanied by cash, not less than three thousand dollars, as a 
further deposit of earnest money, and to apply as part of the cash 
payment, reaches me before I hâve taken such steps as to put it 
ont of my power to grant the extension, I will do so ; but I désire 
you to understand you hâve breached the contract." On January 
19th, J. R. Myers wired League: "If I go to Galveston, and close 
deals February Ist, v?ill it be satisfactory? Answer." On Jan- 
uary 22d, J. R. Myers wired Trueheart: "Ascertain from League 
why he does not reply to our telegram January nineteenth about 
closing February ûrst. Wire answer," — to which Trueheart re- 
plied by wire: "League says has written you fully, and has noth- 
ing more to say." Receiving nothing further from Mr. League or 
from Mr. Trueheart, J. R. Myers went to Galveston. He arrived 
there February 2d. Previous to this, League had instructed True- 
heart to leave everything connected with this matter to League, 
and, when Myers ealled at Trueheart's office on the 2d of February, 
Trueheart telephoned for League, but was unable to get him. 
Myers caUed the next morning (3d February), and Trueheart went 
over with him to see League and Coryell. There is a sharp con- 
flict in the testimony as to what occurred in the interviews between 
J. R. Myers and League and Coryell, but the conclusive prépondér- 
ance of the évidence is to the effect that when, in this flrst inter- 
view, Mr. Myers told them, "I hâve corne hère for the purpose of 
closing for those lands we bought in October," he was answered, 
"We hâve no time to talk with you to-day." After some insistence 
on both sides, Myers said, "When can I see you?" and was an- 
swered, "We cannot talk with you untU day after to-morrow." 
Mr. Myers waited, and about 10 a. m. on the 5th went again to their 
oiHce. When the business was broached, Mr. League said promptly 
and firmly: "We won't talk to you about those lands upon any 
contract made with you. You breached that contract. It is at 
an end. If we talk to you about those lands, it must be on another 
and distinct proposition." Myers said he would like to get the 
lands. League said: "We hâve not parted with the lands. We 
can sell them to you if you wish to buy, but we won't talk to you 
about it except on the understanding that the October contract is 
at an end." Myers said he would like to know how he could get 
the lands, and was told: "We will sell you the lands (including 
the Johnson tract, about which there was a separate contract) at 
|12 per acre. No question about title or examination, but close 
to-day, on the same terms as to payment specified in October con- 
tract." The resuit of this interview was summarized in a written 
proposition as foUows: "IVIem.: (1) Mr. Myers to close the pur- 
chase of the four tracts of land. (2) To pay interest on the amount 
cash due upon 27th December last. (3) To agrée to our reserving 
in our conveyance of the Thomas W. Johnson 60 acres out of the 
Southwest corner of that survey, on account of squatters on it, the 
v,62F.no.8— 42 
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M flLCrçSito Ije deduoted at $12 peritepe; and, if Mr. Myers desires, 
lïieagne's Suflicient obligation in writing to convey this 60 acres to 
sald Myere when he shall hâve recovered it, or such. part as lie may 
recover, ;;Suit now pending, with agreement to try this term." 
Myers didnot know about the title to the Johnson tract; said he 
wonld w>e Mj-, Street about that, and let them know; that he would 
corne back directly. He went ont to go to Street's office, and did 
not retum. The next day, League received a message from Myers, 
sent from .Denison : "Message last night called me home. Street 
wiU close with you on ail that has good record title. Will return 
about Ist March." The same day, Street advised League by letter 
that he was prepared to close for Grant and Ferguson tracts; could 
not recommend Johnson title; and record title to the Smith tract 
was unsatisfactory. Thereupon League demanded and received 
from Street the abstracts of title to the lands that had been 
furnished St^et. February 20th League wrote Street that the 
only matter for considération between Myers and him was the 
matter of the ©arnest pioney, as to which he would take légal 
advice that day, and be ready from that day to pay oyer the whole 
or such part as he should of right or legally pay. Street replied 
February 23d, renewing offer to complète purchase of Grant and 
Ferguson snyveys, saying he was prepared to make cash pay- 
meht, admitted no forfeiture, waived no right on the part of 
Mr. Myers, but, ^ith a view to prevent litigation, would be pleased 
to transmit to Mr. Myers with favorable indorsement any proposi- 
tion he could recom:fiend. On the 27th, League notifled Street 
that he would pay over to Mr. Myers, or to Street, as his attorney, 
thie whole of the earhest inoney deposited whenevèr either caUed 
for it. League had on the llth of February contracted to sell thèse 
lands to Kohfeldt,. but ithe contract was not fully executed and 
deeds flled f or : record till March 16th. March 3d, Street gave 
League written notice of Myers' olaim. for spécifie performance of 
his contract for the sale of the Grant, Smith, and Ferguson sur- 
veys, saying in the notice: "And herewith tenders, as he has here- 
tofore done, full performance on his part with the stipulations 
thereof," On March 13th, H. H. Myers, in person, made full tender 
of the cash payment and notes and deed of trust prepared, ex- 
ecuted, and acknowledged as stipulated for in the October con- 
tract. The tei^der was acknowledged and refused. On March 23, 
1891, the bill in this case was flled. It is unnecessary to recite its 
charges or the pleas and answers. At the hearing, the circuit court 
dismissed the bill, with costs, and decreed that J. 0. League should 
pay the appellant, H. H. Myers, $2,500 within 30 days from the 
date of the d^ree, with 6 per cent, per annum interest thereon 
from said date until paid; **aiid, in default thereof, then that the 
said Henry H. Myers do hâve his exécution for," etc., and for "the 
costs incident to.the issuance of said exécution." 

It is familial? doctrine that courts of equity wHl decree spécifie 
performance of,:a contract at the suit of one who has made default, 
on substantiai compliance on his part, where time is uot of the 



ilYERS V, LBAGUB. 659 

essence of the contract; that time may be made of the essence 
of the contract by express stipulation of the parties, or such a 
stipulation may be implied from the nature of the subject, from 
the conditions of the parties, or from their avowed or known 
purpose in making it. The resuit of ail the earlier décisions is 
summarized in Taylor v. Longworth, 14 Pet. 172, and the rule as 
definitely stated as the nature of the subject will permit. Scar- 
borough V. Arrant, 25 Tex. 129. With thèse ail subséquent cases 
agrée. The reports abound with illustrations of the application 
of this rule, in the practice of courts of equity, to the various 
cases in which such relief has been sought. Was time of the 
essence of the contract which is the basis of the appellant's suit? 
A time within which the executory contract is to be executed 
is definitely stated, but it is not literally written that time is to 
be considered of the essence of this contract. The subject of the 
contract is land, — that species of property which, by its flxed 
situation and qualifies, has engrossed the term "real" as its peculiar 
descriptive. By reason, however, of its flxed situs, its market 
value is subject to severe fluctuations. Of this we hâve had récent 
and widely-felt expérience. We hâve also a clear indication of it 
in the case we are considering. The lands hère involved were 
bought by League in November, 1889, at from $1.75 to |2 an 
acre. He contracted in October, 1890, to sell them to the appel- 
lant at |12 an acre. The appellant avers that before the 13th 
of March, 1891, he had sold, or had agreed to sell, thèse lands 
at more than $35 an- acre. It was not pertinent to inquire their 
market value at the time of the hearing of the case in the 
circuit court, March 14, 1893, or at the hearing of this appeal, 
April 9, 1894. We are only interested to observe that, however 
flxed and real as to their material qualities may hâve been thèse 
sait marsh lands, no point of which rose more than a few feet above 
the level of the sea at ordinary tide, they were subject to such a 
tide in their market value as to exact that dealers in them, at the 
time of this rapidly swelling flood, should take and observe sharp 
notation of its stages, and hold their ventures well in hand to act 
on the indications of its continuing flood or of its ebb. Thèse par- 
ties stipulated that their contract should be closed within 45 days 
from the delivery of complète abstracts. The appellees League and 
Coryell delivered what they considered were complète abstracts 
on the third day after the actual signing of the contract to sell. 
The attomey at law and in fact of Myers Bros., by a properly written 
mémorandum, acknowledged the delivery of abstracts by Joseph 
Franklin, with suppléments by Island City Abstract Company, 
brought down to date, on t|he Ist day of l^Tovember, 1890. The 45 
days was not a limit merely of the time in which money payment 
should be made. For default in making payment of money, répara- 
tion could be made by the addition of customary interest. The rela- 
tion of this limitation of time is to the contract to purchase and 
sell. That is what is to be closed. And the time begins to run, 
not from the day when the title is shown to be good, or is made 
good, but when complète abstracts are delivered. The title is to 
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"be good, or to be made good. It îs not material for us to in- 
quîte whethep the purchaser could hâve insisted that thls also 
BbOuld be shown or done within tbe 45 days from the delivery of 
th.e abstracts. If so, and the title was not shown to be good, or 
made good, he could, and he only could, hâve required that his pay- 
ment be refunded, and the contract determined. The seUers were 
bound to deliver complète abstracts within a reasonable time. The 
buyer was bound to examine thèse within a reasonable time, and 
to notify the sellers of any real or apparent defects which he or 
his légal adviser found in the title as shown by the abstract. AU 
Buch real or apparent defects as the sellers could supply were to be 
supplied. That the purchaser might hâve proper time to reach 
a Sound conclusion as to the title, and the seller hâve reasonable 
time to supply such évidence of title as the abstracts from the 
county records complète to the date did not show, seems to hâve 
been the purpose of this limitation of 45 days. The days, there- 
fore, began to run from the delivery of complète abstracts. It 
is perhaps common knowledge, but, if it is not, the proof in this 
case sufficiently shows, that a seller who cohtracts to deliver com- 
plète abstracts of title does not contract to make such abstracts 
himself. TÏie parties alike understand that certain persons or 
companies, in the particular locality, are engaged in the busi- 
ness of fùrnishing abstracts of title to lands, as shown by the pub- 
lic records for such title in that locality. Thèse abstracts are not 
muniments of title. They are only notes (indexes, with. remarks) 
of the respective links in the chain of title thât hâve been recorded 
as authorized or required by law. 

Is it not apparent from the conduct of ail the parties that they 
regarded the time limited as an essential élément in this contract? 
Certainly, even the appellant must hâve recognized that the appel- 
lees League and OoryeU so regarded it; and, if the appellant did 
not so regard it, why did he write Street, January Ist, to obtain 
extension? Why did he, on January 6th, wire from Duluth: "Let- 
ter received. Am waiting reply from Street to letter written Mm 
January first. Please wait for letter. Will write you to-day"? 
Why, on the same day, January 6th, did he write to League ex- 
plaining delay, and saying: "We ask your kind indulgence for a 
few days more"? Why, two days later, wire League: "Will you 
grant thirty days' extension for closing deal"? A careful considér- 
ation of the proof leaves no reasonable doubt in our minds that aU 
the parties to this contract considered that time was of its essence. 
In addition to this, it is certain that before February 5, 1891, 
Myers Bros, knew that League considered the contract determined 
by their breach of it. The contract was signed by the appellant, 
but it was made by and for Myers Bros. The conclusive prépon- 
dérance of the proof shows that on February 5, 1891, ail the parties 
agréed that thé contract had determined. Giving to the testimony 
of J. E. Myers the most force that the appellant can claim for it, 
there can be no doubt, when we consider League's previous letters 
and telegram, atiid his refusai to communicate further by wire or let- 
ter, and his i^éfusal to talk àbout the matter when approached on it 
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February 3d, that League did on February 5th, as he and Coryell and 
Hatch and Campbell ail testify, say and repeat with persistence to 
Mr. Myers, until it was tacitly, at least, assented to by Mr. Myers, 
tbat he would not talk to Mr. Myers about the purchase and sale 
of thèse lands except on the understanding that the contract was at 
an end. It Is not necessary to recapitulate the proof sufflciently 
shown in the statement of the case. In our opinion, the nature of 
the subject of this contract, the condition of the parties when it 
was made, the well-known purpose of each in making it, and ail the 
subséquent conduct of each in référence to it, raised the necessary 
implication that time was an essential élément in it; and we consid- 
er it is conclusively shown by the proof that aU the parties are 
estopped from contending that either one did not agrée that the 
contract was at an end on February 5, 1891. It follows that the 
appellant is not entitled to the relief he seeks by his bill. It, 
howerer, appears that J. C. League has |2,500 of the appellant's 
money, which should hâve been refunded to Mm at the détermina- 
tion of the contract. The right of the appellant to receive this 
money was aeknowledged by League on the 27th of February, 1891. 
League has not made such a tender of this money as the appellant 
should be required to hâve accepted. 

We conclude, therefore, that the circuit court should hâve de- 
creed that League pay this money to appellant, with 6 per cent, 
per annum interest thereon from the 12th day of January, 1891, 
until paid, with ail the costs of the suit, within 30 days from the 
date of the decree, otherwise exécution therefor to issue against 
him, and that in aU other respects the bUl be dismissed. For the 
purpose of having the decree corrected as indicated, the decree is 
reversed, at the cost of the appellee J. C. League, and the case is re- 
manded, with direction to the circuit court to enter the decree in 
accordance with our order. 

Ordered, that the decree appealed from is reversed, and the case 
is remanded to the circuit court, with direction to enter a decree 
in favor of complainant against J. C. League for $2,500, with 6 per 
cent, per annum interest thereon from February 12, 1891, until 
paid, and ail the costs of suit, with exécution if payment is not 
80 made in 30 days, and in ail other respects dismissing the bilL 
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(Circuit Court of Appeals, FJfth Circuit. June 5, 1894.) 

No. 188. 

Kbs Judicata— Décision on Merits— Appihmancb on Appeal. 

Complainant brought suit in a state court in 1884 to redeem certain 
corporate stocli, alleglng a pledge thereof to défendant in 1871. Tlie 
answer incorporated several demurrers, among them, that the demand 
was stale, and was barred by the statute of limitations, and alleged that 
défendant held the stocli adversely after a transfer thereof to hlm in 
1875. A material question in controversy was whether there was a 
continuing pledge of the stock at the time of such transfer and subse- 



662 FEDEBÀL EEPORTÈft, '^Ol. 62. 

quently. On theèe pleaSlngs, and tœtlriioiiy taken on the' issroiS ma;de 
by them, a final decree was made wlthput a ruling on the' demurrers. 
dlçmisslng the blll. whicl; was afflnned on appeal by the state suprême 
court JffeW, that tlje decree was à bar to a similar suit thereafter 
: brôught in a fédéral court; and a contention that it was rendered on the 
demurrers, and was not a décision on the merits, could not be sustained, as 
the afflrniance was necessarily on the merits, demurrers belng waived 
on àiipeal, under the ikw of the state, where no ruling thereon was 
shown by the record. 

Appeal from the Circuit Court of the United States for the Mid- 
dle Pii^trict of Alabama. 

ïhia wa^ an application by James N. Gilmer, appellee, for a re- 
hearing, after a décision rerersing the decree appealed from (60 
Fed. 332). 

Thomas J. Semmes, H. C. Tompkins, and Alex. C. Troy, for ap- 
pellants. 

W. A. Gtinter, E. H. Parrar, E. B. Kruttschnitt, and B. F. Jonas, 
and, OU pétition for reheariàg, also J. D. Rouse and Wm. Grant, for 
appéllee. 

Before McCORMICK, Circuit Judge, and LOCKE and TOULMIN, 
District Judges. 

TOtJLl^IN, District Judjge. Appellee, James N. Gilmer, in his 
amendedbill filed in the i state court avers in substance that the 
stock ïn question was transferred to Morris about the 30th of 
March, ,1871, as security for the repayment of the purchase price 
thereof, whieh had been paid by Morris, and also as a basis of crédit 
vfith, Mopris for money due him and to become due to him from time 
to tipiejjy Gilmer; that part of the purchase money had been paid 
to Mprrisj but that a balance was due on account of it; and also 
that he (Gilmer) was liable to Morris for other small sums of money, 
and tha.t "sald stock in the hands of Morris became and was a basis 
of a crédit for moiiey;" that he did not know what amount of 
money ^as due Morris, bnt that he was wUling to pay, and admitted 
and offered to pay to him, whatever suni of money might be found 
due to him or to Josiah Morris & Co. for which the stock was held 
as security. The prayer was for a decree requiring Morris to trans- 
fer the stock to Gilmer, and to account for the dividends received 
since the transfer of the stock to him. Morris' answer to the amend- 
ed bill dénies that the complainant, Gilmer, was ever the owner of 
the stock, or that there was ever any agreement that it should be- 
come his property; that one F. M. Gilmer, the father of the com- 
plainant, subscribed for it, and had the certiflcate issued in the 
name of the complainant; that he (Morris) agreed with F. M. Gilmer 
to pay for the stock, and did pay for it, for the benefit of said F. M^ 
Gilmer, who was at the tipe in an embarrassed pecuniary condi- 
tion; tlj.at the certiflcate for the stock was not issued until Novem- 
ber, 1Q71, and that itnniedîsLtely thereafter it was ti*einsferred ta 
Morris, to be held by hiinîor the répaymept of the cost of the stock, 
aàd for the payment of .îi la^ge indebtedness due him by said F. M. 
Giknep; that this transaction was with said P. M. Gilmer, and the 
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complainant had nothing to do with it furthep than to make the 
transfer in accordance with the agreement between F. M. Gilmer 
and Morris. The answer avers that, if it were true that the com- 
plainant became or ever was the owner of the stock, as claimed, he, 
on the 30th day of March, 1875, caused and procured the certiflcate 
of stock, which had been issued in his name, to be surrendered to 
the Company, and a new certiflcate to be issued in Morris' own 
name, and the stock transferred on the books of the company to 
his name. Morris dénies that the issuance of the new certiflcate was 
done with the intent and for the purpose alleged in the bill, and he 
avers that the complainant had never set up any claim or. right to 
the stock, or made any demand for its reconveyance to him, nntil 
the filing of the biU, which was on the 7th day "of July, 1884. The 
answer, in eflect, avers that Moi-ris has had the title and possession 
of said stock, and has held the same adversely to complainant from 
March 30, 1875, and that in April, 1881, he sold it, as he had a right 
to do. There are incorporated in the answer several demurrers to 
the bill; among them, that the demand is stale, and that it is barred 
by the statute of limitations. On the issues thus made by the bill 
and answer testimony was taken by the respective parties. The 
cause was submitted for decree on the pleadings and testimony. 
The chancelier decreed that the complainant was not entitled to re- 
lief, and dismissed the bill without qualification. From this decree 
the complainant appealed to the suprême court of the state, and the 
decree of the chancellor was afiirmed. 

In our former opinion in this case (60 Fed. 332) the writer of the 
opinion inadvertently made a statement which did not clearly ex- 
press what we meant to say. We there said that the particular 
cause of action or controversy in the former suit was ownership ot 
certain stock, and a pledge of it in 1871, and a continuing pledge of 
it in 1875 and subséquent to that time. What we intended and 
should hâve said was that the particular cause of action in the 
former suit, as shown by the bill, was the ownership of certain stock, 
and a pledge of it in 1871, but a material question in controversy 
in that suit was whether there was a continuing pledge of it in 1875, 
and subséquent to that time. This question arose on the averments 
in the bill and in the answer, and was, in our opinion, a material 
one. In the bUl it was alleged that "the said stock in the hands of 
said Morris became and was a basis of crédit of money." It seems 
to us that this allégation was broad enough to cover daily transac- 
tions of récognition from the transfer in 1871 to the flling of the bill 
in 1884. In his answer, Morris denied that the stock was in his 
hands for any such purpose after the transfer in March, 1875. If 
Morris, on the 30th day of March, 1875, acquired the title and 
the possession of the stock, and held the same adversely to the com- 
plainant from that time nntU the filing of the bill, in July, 1884, 
then the complainant was not entitled to recover. The possession 
of the stock by Morris was permissive and subordinate in its incep- 
tion, and, if it so continued, as alleged in the bill and claimed, the 
complainant was entitled to relief; but if that relation was dis- 
solved by the açt of the parties, or by the presumption founded on 
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t6.e lapse of Mme, he was not ëiititled to relief. Thèse issues were 
ï>resénted on the pleadings and testimony in the former suit. The 
statute of limitations runs only when the possession is adverse. 
Whether Morris' possession was adverse to the complainant was 
a question of fact. The transfer of the stock on the books, and the 
Issuance of the certiflcate to him in March, 1875, was prima facie 
évidence of an absolute right and title in him. If liable to be re- 
butted or qualifled by circumstances showing the purpose of the 
transfer, and a différent holding by him, thèse circumstances must 
be shown. Thèse were questions of fact arising on the pleadings 
and proof, and necessarily issues in the former suit. The same may 
be said as to the défense of staleness of the demand. Whether 
staleness of the demand îs a défense must be determined by the 
varying facts of each particular case. Whether the complainant's 
demand was subject to this défense depended upon the facts and 
equities of the case. "Each case must necessarily dépend upon its 
own circumstances, having regard not alone to the mère question 
of time, but also to the circumstances and relative situation of the 
parties, the nature of the property pledged, whether stationary or 
fluctuating in value, and other facts effecting the justness or equity 
of the right asserted." Gilmer v. Morris, 80 Ala. 78-83. How could 
the circumstances of the particular case be ascertained except from 
the proof? See Gilmer v. Morris, supra. In our former opinion 
we said that there was no demurrer to the bill in the state court 
for want of equity. What we meant to say was, there was no de- 
murrer to the bill for want of equity, on the ground that there was 
no averment of récognition of a trust relation between the parties 
subséquent to March 30, 1875. This statement was induced by the 
argument of appellee's counsel, wherein it was contended that the 
suprême court of Alabama had decided the case before it on the 
demurrer to the bill that such récognition was not averred. We 
euggested that the counsel was mistaken. The suprême court made 
no such décision. We understood appellee's counsel in their argu- 
ment before the court to concède that, if the state court did not 
décide the former suit on the demurrers to the bill, the plea of res 
adjudicata was well made, and appellants were entitled to a re- 
versai in this case. The contention was that the décision of that 
court was on the demurrers, and that, therefore, said plea could not 
prevail, and the decree in this case should be affirmed. The demur- 
rers do not appear by the record to hâve been ruled upon by the 
chancelier. He made no ruling or décision on them. The su- 
prême court of Alabama affirmed the decree. That court has re- 
peatedly decided that a demurrer will be presumed, on appeal, to 
bave been waived, if the record does not show a ruling thereon. 
Corbitt V. Carroll, 50 Ala. 315; Daughdrill v. Helms, 53 Ala, 62; 
Harper v. Campbell (Ala.) 14 South. 650. In the last case cited 
there was a demurrer interposed to a bill, assigning, among other 
causes, the statute of frauds. The court .said: "The chancelier 
made no ruling or décision on the demurrer, so far as appears from 
the record. In such case the presumption on appeal is that the de- 
murrer was waived;" citing Corbitt v. Carroll and Daughdrill v. 
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Helms, supra. If the demurrers were presumed by tlie suprême 
court to hâve been waived, and that court afflrmed the decree of the 
chancellor, it necessarily foUows that it was affinned on the merits 
of the case, and not on the decree sustaining the demurrers. The 
rulings of the chancellor and of the state suprême court were on 
the testimony, and, governed by that alone, they reached the conclu- 
sion that the complainaat was not entitled to relief. See opinion 
of Stone, C. J., in Gilmer v. Morris, 80 Ala. 88. After careful con- 
sidération of this application and of the elaborate printed argument 
submitted in support of it, we are satisfled of the correctness of 
the conclusion reached by us and announced in our former opinion 
la this case. Behearing refused. 



THOMAS V. COFFIN et al. 

(Circuit Court of Appeals, Fifth Circuit . Jtine 12, 1894.) 

No. 206. 

UsuRT— Effect on Oontkact — New Agrkembnt not Usukiods. 

Parties to a loan, on charges of usury thereln by the borrower, agree- 
ing that the contracts on which it had been made should be purged from 
any usury, struck out every item claimed at the tlme to be usurious, and 
a final balance was determlned, and a new contract entered Into, pro- 
viding for conveyance to the.lenders of the securitles for the loan, and a 
mutual gênerai release was executed. Seli that, under the law of New 
York, any usury lu the contracts was purged by the mutual agreement of 
the parties; and if there was any mistake or omission the borrower 
should not be allowed, in equity, to set it up after permltting large ad- 
dltional expenditures by the lenders on the strength of the new contract, 
wlth no ofEer to refund any portion of the amount honestly due. 

Appeal from the Circuit Court of the United States for the 
Northern District of Georgia. 

This -vreis a suit by Coflfin, Stanton, and Street, doing business 
under the name of Coflfin & Stanton, against W. B. Thomas, to re- 
strain him from interférence with their ownership of certain stock 
and bonds. The circuit court rendered a decree for complainants. 
Défendant appealed. 

W. B. Thomas, Gregory Smith, and H. T. Smith, for appeUant. 
Alex. C. King and Jack J. Spalding, for appellees. 

Before PAEDEE and McCOEMICK, Circuit Judges, and LOCKE, 
District Judge. 

LOCKE, District Judge. This suit was commenced in the court 
below by Ooffin, Stanton, and Street, citizens of New York, and 
doing business under the name of Coffln & Stanton, alleging that 
they were the owners of 3,940 shares out of total capital stock of 
4,000 shares of the capital stock of the Blue Eidge & Atlantic Eail- 
road Company, a railroad situated in Georgia, and also owners of 
300 flrst mortgage bonds of said road, and that one W. B. Thomas, 
a citizen of Georgia, who had been by them appointed manager 
of said road, had been endeavoring to perpetuate hia control of 
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said road, ànd hàd lepudlated the contraét by which he had sold 
said shares and bonds to them, and was attempting to coÉvey said 
shares aûd bonds to anothér party, and put a cloud iipon the 
title of such. shares and bonds, and praying that Le be enjoined 
from interfering with their ownerâhip thereof. 

The history of the case is that the appellent, W, B. Thomas, being 
the owner oî the above-âtated shares of stock and bonds of the said 
railroad company, and the président of it, and desiring to borrow 
money for the pnrpose of paying off an existing lien and f urther 
improTing the property, made application to appellees, Goffin & 
Stanton, of New York, in March, 1889, for a loan, to be secured 
by a deposit of the aforesaid shares of stock and bonds, and 
procured from them a loan of $30,000, purporting to be procured 
from the Loan & Investment Cîompany a corporation of West Vir- 
ginia, incorporated for the purpose of loaning money, and for 
which CofiEin & Stanton "Wëréàcting as brokers he giving a note 
therefor in the name of the said railroad company. For this loan 
he was to pay 6 per cent, interest, and Coffin & Stanton 5 per cent. 
commission for procuring it. The complainants subsequently ad- 
vanced him |12,000 more and when the debt became due ex- 
tendçd ît for anothèr year, they charging $15,000 commissions and 
he giving them in addition twenty-flve $1,000 bonds of the railroad 
company, and a note for $75,000 to the Loan & Investment Com- 
pany. Coflfin, complainant, téstifies that the commissions were 
charged and the bonds giren at the urgent solicitation of the 
appellant, Thomas, who was desirous of giving appellees a portion 
of the profits that he was anticipating making from a sale of the 
property then in contemplation. The same stock and remaining 
275 bonds were left as a secnrity on the loan; and Thomas 
agreed if at any time more security was required he would fur- 
nish it. In December a demand was made for further security, 
and, after some discussion, he charged that the contracts were 
invalid, as tainted with usury, but stated, in effect, that he did 
not désire to take advantage of that défense, and was willing to 
do what was right. The resuit, as appears from a careful examina- 
tion of ail the testimony, was that after considérable negotiation 
it was agreed that the contracts should be purged from any usury, 
and a final one entered into. In accordance with this understand- 
ing, the amount of the indebtedness was redueed from something 
over $75,000 to about $63,000, purging out ail that was at the 
time claimed to be usury and a final balance determined, the 25 
bonds restored to the fund and an agreement in two parts, or 
two agreements, in writing, entered into the 17th of March, 1891, 
signed by Thomas and CoÔn & Stanton. The first of thèse agree- 
ments, after reciting the negotiations which had been had between 
the parties stated that as it was the intention of the parties to pro- 
vide by this agreement for the full compromise and adjustment 
of ail manner of claims, disputes, and cohtroversies growing out 
of thèse transactions, Thomas bargained, sold, and conveyed to 
Coffin & Stanton ail the right, title, and interest that he held in 
the railroad company, aqd its property of any description, and, in 
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the shares of stock and bonds relating thereto. He furthermore 
agreed to procure the résignations of the présent board of directors, 
and the élection of such persons as CofiBn & Stanton might desig- 
nate, and that Coffln & Stanton should pay Thomas |3,000 in equal 
monthly installments of |250 each, and that there should be good 
and sufflcient deeds and instrumenta of conveyances executed by 
him, and releases from the Loan & Investment Company. It was 
further provided that Stanton should be elected président of the 
railroad company, and that Thomas should be appointed and desig- 
nated as manager of the railroad for 12 months at a salary of 
^125 a month, to continue for the 12 months whether he should 
cease to act as manager or not; and that Thomas should hâve 
the power and authority to enter into contracta for sale of the 
-shares of stock and the bonds of the road at any time within 12 
months for any price not less than the amount of the indebtedness 
determined then to be due, together with interest and such ex 
penditures as shali hâve been made upon the road in the mean- 
time, he to hâve one-half of ail that could be procured at such sale 
above such amount. He also had the power, as the attorney of Coffln 
& Stanton, to sell the road at public outcry at Atlanta, Ga., for any 
amount not less than the amount of the indebtedness due at any time 
withtn the year. If Coffln & Stanton could effect a sale during the 
year, they were to do so, but not to sell at a price less than 
approved by Thomas, and he was to hâve half of ail that was 
received more than the debt and expenses. The next day — March 
18th — they also entered into a further agreement, in which they 
mutually released and fully acquitted each other "of and from ail 
and every manner of claim and demand of any kind whatsoever 
growing out of any transaction from the beginning of the world 
to the présent time," saving inviolate the provisions of the con- 
tract of the previous day. The |3,000 was paid Thomas; also the 
|1,500 salary; but before the year had elapsed Thomas procured 
the commencement of a suit against the road in a court of the state 
of Georgia, and the appointment of a receiver to take possession of it, 
repudiated the agreement of March 17, 1891, and informed Coffln & 
Stanton that he had made an assignment for the beneflt of his 
creditors, and included among the assets the Blue Eidge & Atlantic 
Eailroad, but proposing to them that he would, for a further loan 
^f |3,000, assign and convey to them in fee simple ail his right, 
title, and interest to the railroad and the shares of stock and bonds. 
They refused his proposition for a further loan, and filed their bill 
for the purposes heretofore stated. Upon a hearing the court below 
found that the contract of March 17, 1891, was valid and binding, 
and free from any defect, and that Coffln & Stanton acquired there- 
under the shares of stock and bonds; that they and Thomas exe- 
cuted mutual release from ail manner of liability excepting of that 
agreement, and that Thomas had not presented a purchaser under 
tiiat contract, nor tendered nor offered to pay them any sum of 
money for said stock and bonds; that Thomas had executed a 
deed of assignment to one A. H. Hodgson, and endeavored to convey 
thereby said stock and bonds, but that said deed of assignment 
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never tooï effect And it '«vas adjudged tliat the deed of assign- 
ment Bbonld be set aside, and decreed to be null and void, and 
that Thomas be enjoined from interfering with the possession or 
ownéraiiip of sald stock àiid bonds or rsilroad, and that the con- 
tract of March 17, 1891, be decreed ralid and binding, and that 
the receiver in charge, upon the payment of the costs and fées 
dne, surrender the property to the président and directors of the 
railroad company. From this decree an appeal was taken, and six 
asSigntoents of error stated, each one being based upon the alléga- 
tion that the contract of March 17, 1891, was void by reason of 
usury. The only défense to the suit is the usury which is alleged 
to hâve entered into the final contract of settlement by which 
Thomas conveyed to CoflBn & Stanton the stock and bonds of the 
railroad upon the considération of the amounts then due, of the 
furthap payment of $8,000 in monthly installments, the salary of 
$1,500, and the right and privilège which he was given of flnding 
a purchaser, or selling the road at public auction in Atlanta, within 
a year, tmd having one-half of the net proceeds after thé payment of 
the road's indebtedness. To this défense the complainants urge first 
that Cofan & Stanton were private bankers, doing business in New 
York, and that the forfeiture of the loan did not attach to them, 
but, under chapter 409 of the Acts of 1882, the only penalty was 
the forfeiture of twice the amount of interest collected, upon suit 
brought within two years; second, that the first transaction was 
a loan made by one corporation to another corporation, and the 
commissions charged were allowable, and, if not, the railroad cor- 
poration could not avaU itself of the plea of usury; and, thirdly, 
that any usury which might hâve existed in the business or accumu- 
lated loan of $75,000 or the conveyance of the 25 bonds was purged 
and eliminated by the mutual action of lender and borrower before 
or at the time of the final agreement, and it cannot now be 
urged. 

The argument that the complainants were private bankers, and 
therefofe exempt from the penalty of forfeiture of the debt, and 
only liable to a loss of twice the interest improperly collected, was 
not touched upon by the appellant, and was only contained 
in a brief of the appdlees in reply to one of appellant What 
reply may hâve been made to it, had an opportunity otfered, we 
do not know; but the position taken therein seems applicable to 
this case, and conclusive thereof, if there had been no other défense 
to the charge of usuiy. The testimony shows that complainants were 
bankers, and the laws of New York appear to hâve extended to such 
individuals the immunity for taking more than the légal rate of 
interest, which at Ojae time was only enjoyed by incorporated in- 
stitutions, putting them upon an equality with the national banks 
in that respect. People v. Doty, 80 N. Y. 225; Perkins v. Smith, 
116 N. Y. 441, 23 N. E. 21; Bank v. Dearing, 91 U. S. 29; Bank v. 
Johnson, 104 U. S. 271. But we do not consider it necessary to 
rely alone upon this position in order to détermine the case. The 
language of the mutual release of the 18th of March, 1891, is suflS- 
cient to conclude any complaint or claim which either party had 
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against the other growing out of any previous transaction. The 
testimony shows that the charge of usury had been made and fuUy 
considered, and that the lender had declared himself ready to strike 
out any item of usury or usurious demand, and had strîcken out 
ail pointed out, or claimed to be such, by the party complaining. 
It is the recognized rule of law of New York that usurious con- 
tracts may be purged of usury by the mutual agreement of the 
parties, and, where such agreement has been made and accepted, 
the burden of proof is upon the party subsequently complaining, 
after mutual agreement and release and a lapse of time, to show 
fully and conclusively that there was usury intentionally remaining 
in the alleged indebtedness; and this we do not consider has been 
doue. The first loan negotiated was in behalf of the railroad, its 
proceeds used to pay an existing lien, and the balance used for the 
beneût of the property, and the note signed by Thomas as président 
of the road. We do not find that it was a loan to Thomas, and 
not to the road, and therefore subject to the défense of usury. 
The contract and agreement of March 17, 1891, was a contract of 
conveyance for certain considei-ations, namely, the relinquishment 
of certain claims, the payment of $3,000, and a salary of $1,500, and 
a right to sell the property within a year, and receive one-half of 
the net profits. This certainly was not a usurious contract, and, 
if reliance can be placed upon the language and récitals of any 
written instruments, we can but consider that by the agreement 
witnessed by the certificate of release of May 18th any previous 
contract or agreement had been fully purged from any usury by a 
mutual understanding; and if, by any mistake or omission, such was 
not done, Thomas, in good conscience and equity, should not be 
permitted to set it up after permitting the expenditure of more 
than $20,000 addition^ upon the strength of such agreement, with 
no offer to refund any portion of the amount honestly due. The 
évidence shows that it was the intention and désire to eliminate 
any and ail usury, and, if it was not done, it was an omission 
both on the part of complainant and the défendant in not pointing 
out the item now complained of. 

We concur with the views and flndings of the court below. and 
the decree appealed from is afflrmed. 



THOMAS V. CINCINNATI, N. O. & T. P. RT. 00. 

(Circuit OoTirt, S. D. Ohlo, W. D. Aprll 30, 1894) 

No. 4,598. 

Recbivers— Réduction op Wagbs. 

Tlie court, in its discrétion, will consider an application by railroad em- 
ployés to rescind an order of the receiver reducing wages. 

This was a motion for leave to file a pétition in the suit of Sam- 
uel Thomas against the Cincinnati, New Orléans & Texas Pacific 
Eailway Company. 
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Peck; & Shaffier, f or petitioner. 
■ fiaferaon, Ôoiston, doldsmith & Hoadlj, for receivep. 

; TA3PT,: CUrcwit Judgp- This is an- application by tlie employés 
in tlie service of the receiver of tbe. Cincinnati, New Orléans & 
lEexaB iPaciflc Bailroad Company; ito the court to direct the 
rôceiver to rescind an ôrder made by him reducing the 
wages 10 peç cent, from to-morrow, the Ist of May. Objection is 
tRadO to the flling of the pétition by the counsel for receiver, Mr. 
çiolston, on the ground that to recel ve such pétition and consider it 
wiUestabligli a précèdent, involving, the court in hearings of ail 
sorts coneeming the discipline and oydinary administrative matters 
in the opération of the road. I am therefore asked to refuse to 
consider such pétition, and to hold that the order of the receiver 
Bhonld be receivéd by me as conclusive of the question. In con- 
«idering this objection, it is well to point out what standing the 
petitioners hâve in this court. It is conceded on ail aides that the 
«onsideration of such a pétition is a matter of discrétion in the 
court. The employés bave no légal rights which are about to be 
violated by the forder complained of. IJnder the contract for their 
employment they were entitled to 30 days' notice of any réduction 
of wages. That notice was given upon March 27th, and, speaking 
from a strictly légal standpoint, they are now to be put in the at- 
titude of either accepting or rejecting the proposition by the receiv- 
er to employ tiiem at the reduced wages. If they are not content 
with the wages, they are not compelled to accept them, and may 
ccetire from his, ejnployment I repeat that from a strictly légal stand- 
point they haye no standing in this court to call for an adjudica- 
tion of any rights. But the petitioners, so long as they remain in 
the receiver's employ, are very important in the opération of the 
road. The teceiver is the agent of the road in operating the road. 
The petitioners are the employés of the receiver, and therefore are 
the employés, of the court. This is a pétition to the court, 
as their employer, to exercise its discrétion not to reduce wages. 
Their appeal is exactly like that of an appeal by an employé 
fto an employer, except that, while an employer may be moved 
by considérations of charity, the court is limited in the ex- 
ercise of its discrétion to such action as may be conssistent with 
tie préservation of the property and its due administration in the 
interests of those who own it. How much of a discrétion thèse 
limits give to tjiç court it is not necessary now to détermine. The 
employés hâve, doubtless, by reason of arrangements made for liv- 
ing along the road, a motive for remaining in the employ of the 
road, and it will be a loss to them to withdraw from the employ- 
ment of the receiver, and seek employment elsewhere, larger than the 
mère eut in .wages. Their complaint iS that the eut oppresses them, 
and is below what skilled labor, considering the m^ket price, is en- 
titled to receive. The receiver, before issuing the order in question, 
considered it of sufficient importance to consult the court as to its 
propriety, and the court approved it on his recommendation. The 
order is certainly an important one in the opération of the road and 
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in th.e administration of the trust. It ia so important tliat I do 
not think a considération of it can form an injurions précèdent for 
bringing administrative questions of ail sorts before the court. 
There is no doubt that in nearly ail matters, the action of the recciv- 
er must be conclusive in operating the road, but in a question of 
this kind I think the court can safely make an exception. Judge 
Eicks heard such an application in the receirership of the 
Clover Leaf system, and justified his course by authority. The 
receirer states that he is entirely willing to hâve the proprieiy of 
the order considered by the court, and that he bas so informed the 
men. In view of thèse circumstances, therefore, and with tlio dis- 
tinct promise that this is a mère appeal to the discrétion of the 
court in operating the property to be exercised within the limits 
already mentioned, namely, the proper préservation of Ihe prop- 
erty and the rights of its owners, and that it is not a judicial hear- 
ing which assumes any légal right on the part of the men to con- 
tinue in the employment of the road, I will hear an application to 
modify the order whenever such an application is ready for liesr- 
ing. Counsel for the employés states that he is not now ready 
to hâve heard his pétition for rescinding the order, because he was 
not employed until Fridày or Saturday last. The men had 3.5 
days' notice of this order. If they wished to présent to the court 
a pétition for its rescission before it should go lato effect, they 
should not hâve delayed until the eve of the Ist of May, the time 
when it begins to operate. I must therefore refuse leave to file 
the pétition to rescind the order. 

As already stated, the order was made by the receiver after con- 
sultation with the court; and, in the absence of a strong showing 
to the contrary, the court must présume that the order was well 
made. The order must therefore stand, and go into force to- 
morrow. But counsel for the men will bave the right, upon flve 
days' notice to counsel for the receiver, to présent an application 
to modify the order. When the application is duly made, it wUl 
be heard on the évidence tlien presented. Meantime the motion 
to file the présent pétition is overruled, and the order will stand. 



BAKNES et al. v. KORNEGAY et al. 
(Circuit Court, W. D. North CaroUna. August 6, 1894.) 

CONTRACT BBTWEEN StATE AND RaiLROAD COMPANY— WhAT t^OKSTITUTBS — 

Exemption of Puoperty phom Taxation— KErEAL—VAiiiDiTY. 

Act Gen. Assem. N. Ç. Jan. 27, 1849, Incorporated the N. C. R. Co., with 
a capital stocli of $3,000,000. The state of North Carolina subscribed for 
two-thirds of the shares, and paid for them with 6 per cent, bonds. Tlie 
other shares were taken by private persons. Act Gen. Assem. N. C. Feb. 
14, 1855, amended such charter by increasing the capital stock to $4,000,- 
000, because the original amount was insuflicient to complète the road, 
and the state subscribed for the additional shares, paying therefor with 6 
per cent, bonds. Section 5 provlded that ail real estate held by said Com- 
pany for right of way, stations, and workshops should be exempt from 
taxation until the dividends of profits should exceed G per cent, per an- 
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num. Hdd, that the iexemption provlded by section?, was a part of the 
contcact between ,the state and the corporation, and tliat acts of tlie 
gênerai assembly '6Î snch state repealing such section, and providing for 
thé listing of such property for taxation, were void, as impairing the 
obligations of a: contract. Tomlinson v. Jessup, 15 Wall. 458, applied. 

2. SaMB— DiRBOTOBS— AUTHOEITT TO LiST PeOPBBTY POB TAXATION. 

A majority of the board of directors of such corporation cannot list for 
taxation the property exempted by such act, against the protest of the 
minority stocliholders. 
8. Sàme-^Injunotiôn—Bill bt Stockholdkbs— When wili. Lie. 

Where a majority of the directors of such corporation, who represent 
the state, hâve done everythlng they can as a board to surrender or 
destroy such exemption In the face of the protest of the minority, and the 
governor and the state désire such surrender, the minority stockholders 
may maintain a bill' to enjoin such corporation and the président and in- 
dividuâl directors from procurlng such property to be taxed, wlthout flrst 
going to the board of directors and endeavoring to Induce them to prevent 
such taxation. 

Alfred W. Haywood and R H. Battle, for complainants. 
William E. Allen, for défendants. 

Before SIMONTON, Circuit Judge, and DIOK, District Judge. 

SIMGNTON, Circnit Judge. This bill is filed by persons, citî- 
zens of States othei* than Nortà Carolina, holding stock in the 
North Oarolùia Ka,ilroad Company, against the président of said 
Company, the individuals directors therein, and the corporation 
itself. The prayer of the bill is for an injunction upon this 
statement of facts: The North Carolina Eailroad Company was 
incorporated by the gênerai assembly of that state on 27th Jan- 
uary, 1849. It was a part of a great scheme of internai improTe- 
ment, and the railroad for the construction of which the company 
was formed was the Connecting link between the eastern and 
western sections of the state. The original capital was flxed at 
f 3,000,000, diTided into 30,000 shares at flOO each, and the state 
of North Carolina subscribed for 20,000 shares, giving therefor 
state bonds, bearing interest at the rate of 6 per cent, per annum, 
payable semiannually. The remaining 10,000 shares were taken by 
private parties. It havtug been ascertained that the amount of 
capital stock was insufflcient to complète and equip the road, whose 
terminus was Charlotte, N. C, the gênerai assembly, on 14th Feb- 
ruary, 1855, amended the original act of incorporation by increasing 
the capital stock to $4,000,000, — that is to say, by 10,000 shares of 
flOO each; and for thèse shares the state became the subscriber, 
paying therefor bonds bearing interest at 6 per cent, per annum, 
payable semiannually, the shares so taken by the state being pre- 
ferred stock to the dividends on which net eamings should be first 
applied. In this act of 1855 was inserted the foUowiiig section: 

"Sec. 5. Be it further enacted that ail real estate held by said company 
for rlght of way, for station places of whatever kind, and for workshop loca- 
tions, shall be exempt from taxation untll the dividends of profits of said 
company shall exceed six per centum per annum." 

The affairs of this corporation are managed by a board of 12 
directors, 8 of whom represent the stock of the state, and 4 of whom 
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represent the stock of the private stockholders. The state, directora 
are appointed by the govemor; the private stockholders elect their 
own directors. In 1893, upon the recommendation of the governor, 
a bill was introduced into the gênerai assembly of North Carolina, 
repealing the fifth section of the act of 1855 (amending the charter 
of this railroad company). This bill failed to pass, but in lieu 
thereof the gênerai assembly, at the same session, in the act to 
raise revenue, inserted a section : 

"Sec. 6. Whenever in any law or act of incorporation granted under the 
gênerai law or by spécial act, before or since the 4th July, 1868, there Is 
any limitation or exemption of taxation, the same Is hereby repealed, and ail 
the property and efCeets of aU such corporations shall be liable to taxation." 

At the same session, also, provision was made in the act to pro- 
vide for the assessment of property and the collection of taxes, 
for the listing of their property for taxation by ail railroads and 
other corporations doing business in the state of North Carolina 
with the railroad commissioners. After the passage of thèse acts 
the majority of the board of directors of the North Carolina Rail- 
road Company, if not under the instruction, certainly with the ap- 
proval, of the governor of the state, adopted, against the vote of 
the représentatives of the private stockholders, a resolution instruct- 
ing the président of the company to report to the board of railroad 
commissioners of North Carolina the entire property of the North 
Carolina Railroad Company for taxation, and that that board be 
empowered forthwith to assess for taxation ail the real estate held 
by the said railroad company for right of way, for station places of 
whatever kind, and workshop locations, and ail other property of the 
said railroad, in like manner as the property of other railroads in 
the state is assessed, and to report said assessment to the treasurer 
of the state and the proper municipal authorities, in order that state 
and municipal taxes may be levied thereon. This is charged in the 
bni, and àdmitted in the answer, with the further admission that 
it is the purpose of the président to obey this resolution, unless re- 
strained by order of this court The bill seeks an injunotion 
against this proposed action on the part of the président and the 
représentatives of the state on the board of directors. It claims that 
this clause of exemption is a part of the contract between the state 
and the corporation, and that, inasmuch as no power to repeal, 
alter, or amend the charter was reserved to the state, any act on 
the part of the state seeking to repeal or modify this exemption 
would impair the obligation of a contract, and be void. It also 
claims that this exemption is of great value to the corporation, en- 
hancing the market price of its stock, and that it is not within 
the power of the board of directors, or even of the majority of the 
stockholders, to surrender or destroy it. The answer dénies that 
this exemption is a part of the contract between the state and the 
company; avers that the exemption is not only of no value, but is a 
détriment; that the divldends of profits of the said company now 
exceed 6 per centum per annum; and that, inasmuch as ail other 
railroad companies which formerly held similar exemptions hâve 
surrendered and waived the same, fair dealing and high public 
v.62F.no.8 — i3 
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polièy èefllànd tîiat ffië* iéotporatioh Ïd Wliieli the stàte lierself 
ô^ïiB thl^Mourths of #è Mock should MlôW th^ 

Thë lâët of théSë ciîfaMiaërationS thls court cannot discuss. Its 
dutyis tô ascertain thë rights, légal and équitable, of the parties 
beforë ît. If thèse rights be ascertained^ it is for the parties them- 
selYesto ôfty whether they mil pursiiè or waive theiù. The second 
considërfttibn présents quëètions' of façt;and can be finally deter- 
mined only by a référence to a mastef. ' We deal with the ârst con- 
sidération. Is thls provision of the amended charter, exempting 
cërtala <^f tbe property 6f the raflpoa^ company frotn taxation, a 
part oï Jte contract betweien the corporation and the state? The 
learned çounsel who represented the défendants at the hearing, in 
an arguroent çharacterizéià' by" great àbility and acuinen, insisted 
that thë private stockholders had ni) part in this exeiaption; that 
thére W^s no considération movingto^^aMs them, for that ail thé 
10,000 éh^eS held by thein werë pi'ôvïàed for under the original 
chartei*, and nO One but |the state took the new shares Under the 
act of 1855. Ëten if wë éould entei^in this argument, it seems 
to us that theré ivas a coiisideration. ïp tte original ënterprise the 
state hàd entérëd into cop^rtnership with the private stockholders, 
they and tho state embarking their çomnion capital in the accom- 
plishmeht of à common purpbse. It Mr^s found that the capital was 
insufiSicîent to complète the ënterprise àiid to reap its fruits. There 
was danger of total loss. The state consënted to furnisk the addi- 
tiohal capital necessary to prêtent this loss, provided that such 
additional capital woùld be placedip a secure position as pre- 
ferred stock; an3 this concession, having been ihade, exempted the 
whole of the realty from taxation. But the contract (if it was 
a contract) yas not witli the stockholders, but with the entity, — 
the corporation. And èàèh stoebhoidëi", by virtue of his interest 
in the corporation, had a right to this exemption as a part of the 
property of the corporation, which could not be given away or de- 
stroyed without his concurrence. The fact that the exemption is 
by an amendment of thë charter even pf an equipped corporation 
does not détract from its character as; a contract. À fortiori it will 
nOt defeat its character as a contract if the completion of the work 
of the corporation, its final sùccess, its life, dépends on the amend- 
ment. The précise questl<î)n arose in Tomlinson v. Jéssup, 15 Wall. 
458. A railroad Company ïiad obtaiîied its charter and completed 
its road undér an act of the législature contaiûing no exemption 
from taxation. Some years afterwards it obtained an amendment 
to its charter, and in me amending acts was the exemption. The 
state adopted a new, constitution, and in that constitution it was 
sought to repeal au sut^H ëxémptiops. The suprême court of the 
United States, having thesé facts uiider considération;, says: 

"Ih thèse cases, and in, others of a similar character, ttié exemption is 
Upheld as beingmade upon Considérations rnôvlng to the stkte, which gives' 
to the translaction the chai'actfer of a contract. It Is thus tordtight within the 
provisions of the fédéral constitulion. : In the case of a corporation the ex- 
emption, if orlglnally madetn tbSi act incorpora ting it, is supported upon the 
considération of the duties and llàbilities which the corporation assumes by 
accepting thé charter. Wheh ihade, as In the présent case, by an a:mend- 
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Tnent o( the charter, It Is supported upon the considération of the gfeater 
*fficieilay with which the corporation will thus bé ehabled to discharge the 
dutles orlginally assumed by the corporation to the public, or of the greater 
f acllity wlth . whlch it will support its liaWlltles and carry ont the purposes 
of its création." 

The case seenison ail fours witli that at bar, and no other citation 
is necessary. This being so, the proposed action of the directors 
and the président is either the surrender of a clear légal right of the 
corporatiçn in the contract to an unconstitutional act of the légis- 
lature, or it is the waiver and surrender of this right, each of which 
is beyond the power of the directors. At this stage of the case the 
restraining order must be continued. It has been urged that this 
bill will not lie at the instance of the stockholders, because it does 
not appear that ail efforts hâve been exhausted to obtain action on 
the part of the corporation. But it cannot be denied that the state, 
which owns three-fourths of the stock, and which at ail stockholders' 
meetings casts the voté of this stock as a unit, desires the surrender 
or destruction of this exemption ; that the gpvernor, induced by his 
convictions of public policy and fair dealîng, has advised and pro- 
met ed it; that the directors who represent the state hâve done every- 
thing that the board can do to accomplish it in the face of a protest 
on the part of the minority, who represent the private stockholders, 
Shall we require thèse minority stockholders to go to the board of 
directors in order to induce them to institute proceedings to over- 
turn their own acts, or to a meeting of stockholders to ask that the 
action of the directors, who represent the wishes of three-fourths of 
the stock, be annulled? This case does not corae within the ninety- 
fourth rule of equity, nor is it within the mischief of Dodge v. Wool- 
sey, 18 How. 331. See Fost. Fed. Pr. p. 27, § 12; Id. p. 161, § 27. 

Let an order be prepared granting an injunction as prayed in the 
bill, to be ih force until the further order of this court after a hear- 
ing on the merîts of this case, and referring the cause to the stand- 
ing master, to take and report ail the évidence in the cause, 

DICK, District Judge, concurred. 



FARMERS' LOAN & TEUST CO. v. CAPE FBAR & T. VAL. R. CO. et al. 
(NORTH STATE IMP. CO. et al., Interveners). 

(Circuit Court, E. D. North Carollna. July 25, 1894.) 

1. RAiiiBOAD Companibs—Rechivees— Qualifications. 

W^here one possesses integrity of character, business expérience, a capac- 
Ity for the examination into and compréhension of accounts, and has had 
large financial expérience, and has been concerned in the construction and 
managerpent of railroads, and knows railroad accounts, he is not disquali- 
fied to act as a recelver merely because he is not a railroad expert, ac- 
quainted wlth ail the détails of the mechanical worU of a railroad plant. 

2. Same. 

The receiver of a railroad company should not be removed on the ground 
of alleged untltness, in removing the treasurer of the company and increas- 
ing the expansés of that oifice, of fréquent vlslts in person on the rail- 
road, and extravagant expenditures, where nothing is shown as to 
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abilily of the persoa idlseharged, and where the receiver's answer shows 
that the expenses of the treasurer's office bave not been increased beyond 
wbat the pecunlary situation wlll warrant, where the allégation as to 
ylslts were positivelyi denied by the reeelver, and where no extravagant ex- 
penditure has been shown. 
S. Same. 

A person iss not dlsqiiallfled to act as reeelver 0* a North OaroHna corpo- 
ration, owlng its conception to the dtizens of that state, merely becanse he 
is not a citizen of- North Carolina. 

In tMe matter 6f tHé appointmeiit ôf a receiver for the Cape Fear 
& Yadkin Vallej^ Eallroad Company, an order was made appointing 
a rec;éiter, and gltlng leave to any party interested i» intervene, 
and moTe to rescind Or inodify the order, within 60 days from the 
date thereof . Hé Nôrth State Imprôvement Company and the Peo- 
ple's National Bailk Of liynchhurgh, Va., intervene and object to the 
ordèr. Order côhÏÏmled. 

Watson & Buxton, Gb^les Price, and F. H. Busbee, for the mo- 
tion. 
CoWan & Cross, H. Ê. Tumer, and I. H. Hudson, for respondent. 

SIMONTON, Circuit Judge. One question made in this matter 
awalts détermination. On the 31st March, last, upon this bill flled 
by trustées of the flrst mortgage, praying foreclosure, John Gill, Esq., 
was named as receiver. The order reserved leave to any party In- 
terested therein to intervene, and move to rescind or modify the same, 
within 60 days from the date thereof. The practical effect of this 
réservation was to make the appointment of the receiver temporary 
in its nature, until the 60 days had expired, or objection thereto had 
been heard and considered. Upon the expiration of that period or 
the hearing of such objection, unless the same proved sufflcient, the 
appointment would become permanent. The interveners hâve taken 
advantage of the réservation in the order, and hâve made a full state- 
ment of their objections thereto, "which hâve been patiently heard and 
hâve been carefuUy considered. 

At the hearing, the insolvency of the Cape Fear & Yadkin Valley 
Kailroad Company, and the imperative necessity for a receiver, bave 
been franldy admitted. The objections presented are to the person 
named as receiver. When the application was made in the flrst 
instance by the complaiuants, Mr. Gill was appointed receiver, not 
on their demand, hor because he was their nominee simply. The 
necessity for a receivership being apparent, he was selected, because 
he was preferred by the représentatives of the flrst mortgage bond- 
holders, and because the second mortgage bondholders had shown 
their confidence ta Mm, he being the président and manager of the 
Mercantile Trust Company of Baltimore, their trustée. His high 
character for integrity and business capacity, known to the court, 
l'ecommended and secured the appointment. At the hearing, certain 
gênerai objections were urged against continuing Mm in his position, 
and certain spécial objections were urged, growing out of Ms man- 
agement as receiver. It is said that he is not a railroad man, Ms em- 
ployment being that of a bahker and financier. If by tMs is meant 
that he is not a railroad expert, acquainted with ail the détails of 
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the mechanical work of a raUroad plant, tMs objection, no doubt, is 
founded on fact But, to the masterful management of a railroad 
Company, tMs expert knowledge alone is net sufflcient. One must 
combine with this, great business and administrative ability, a knowl- 
edge of finance, intimate acquaintance with. the laws of trade, and a 
diplomatie capacity in negotiations with competing, and contracta 
with Connecting, lines. But this kind of railroad man is very difflcult 
to obtain, and costly when obtained. Besides this, the court, in se- 
lecting its receiver of a railroad, does not seek a person to take charge 
of and administer a road, to the end, af ter long experiment, of work- 
ing it out of difiSculties, and restoring it to a successful career; cer- 
tainly not, at least, when such receiver bas been appointed in a fuit 
of mortgage creditors, seeking the establishment and realization of 
their contract rights. Ail that the court can do, in such a case, is to 
take charge of the property under an équitable exécution, ascertain 
and fix the légal and équitable rights of ail parties interested therein 
according to their lawful priorities, and, when thèse are ascertàined 
and fixed, to sell the property, and dlvide the proceeds among those 
entitled thereto. During tlus process of ascertainment and adjust- 
ment, it places the property in the hands of a receiver, whose duty it 
is to préserve it, prevent détérioration, and so manage it that the rights 
of its real owners shall be prejudiced as little as possible. The per- 
son selected for this duty must possess integrity of character, busi- 
ness expérience, a knowledge of afEairs, a capacity for the examina- 
tion into and compréhension of accounts, must not be partisan, and 
must hâve no pecuniary interest in any one of the classes of creditors 
whose claims come before the court. Mr. Gill flUs thèse requisites. 
He is of unblemished réputation. He bas had large financial expéri- 
ence, and bas crédit for great financial ability. He bas been con- 
cemed in the construction and management of railroads, and knows 
railroad accounts. When he was appointed, the Mercantile Trust 
Cîompany, of which he is the président, was trustée of the second 
mortgage. This place it bas resigned, and due provision bas been 
made for the protection of the trust. He was the owner of some flrst 
mortgage bonds. Thèse he bas parted with. At this hearing, in 
which bis merits are being investigated, he stands an indiffèrent third 
person. It is true, he was chairman of a committee of flrst mortgage 
bondholders, which promoted this suit. But as it is admitted on ail 
sides that a receivership was inévitable, and necessary for the pro- 
tection of ail the interests involved in this business, surely the pro- 
motion of a suit accomplishing this necessity cannot be imputed as 
a fault It is said, however, that during the period of his acting as 
receiver he bas shown his unfitness by remo'ving the treasurer of the 
Company and increasing the expenses of that ofiSce, by removing the 
agent at Mt. Airy, by infrequent and hasty visits in person on the 
road, and by extravagant expenditure. The expressed ground of 
complaint against thèse removals is that the gentlemen removed were 
relatives of large stockholders. Nothing in the afladavits bearing 
on this point, nor in the argument, is said of the superior ability of 
thèse gentlemen for the places they flUed. Indeed, nothing at ail 
is said of their ability. The treasurer should bave the absolute cou- 
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fideuce of the i^çeiyer> jTjiiojg reppoBsibl.'Q for Mm,. . iTlj;e^^s^er of 
th,e wceiyeF tô tbese camplalnt? is satisf p-ctory. The expenees of th.e 
treasurer«s office haye feeen increased ïromf 1,800 to $2,6p0, From 
aU tJiatiihas'beendiscloseidin tliiscase, so far, the financial départ- 
meut; of tMs Company, and aclear and distinct exhibition of its 
pecuniary situa.tio», will warrant an expenditure ap moderate as 
this. Necesaarilji tbf! ajtegations of the pbjeetors as tp the visits of 
the receiyer are on information and beljef, They are met and denied 
positively and directiy by the receiyery ;who speaks of his own knowl- 
edge. No extravagant espenditure has been shown. 

Another dasa of objections has been eloquently and eamestly 
pressedkiand iti» this; The Cape Feai- & Yadkin Valley Railroad is 
a corporation of tie statepf North Garolina, owing its conception and 
Buccegsfol constîînctioBi tfl the patrip tic effort pf her own pepple. Some 
of themibave staked their private fortunes on this adventure. The 
promotipn of thelr interests and the management of their property 
Bhouldbe in the hands. pf a citizen pf Jforth Garolina, who would en- 
jpy the confidence of his own people, and would labor singly for their 
welfare. But in completing their purpose the promoters of this 
enterprise were forced to go into a money market, and ask the aid 
of other capital. In order to secure this, they invested the lenders 
with certain paramount rigkts, wMcl^ eyery court, which the debt- 
ors themselYes, are bound to respect. Désirable as it is that eveiy 
effprt should be made to relieye the promoters of this road, its original 
stockhplders, and its unsecured credijjors from any loss, this could 
be securefl Pnly by a long adipinistration of the affairs pf the corxwra- 
tion, by denying to crédite^ holding contract liens their clear rights, 
and by postponing a final settlement tP a distant day^ speculating 
upon an lincertain future at the expense of the holders pf prior liens. 
Courts are instituted for, -the investigation and adjustment of rights. 
Sentimental considérations, however much they may dlsturb the 
judgment of a court, shpuld never control it. No citizen of North 
Carolina was named or suggested at the hearing by any one what- 
erer. It is a matter of regret that Mr. Gill is not a North Carolinian. 
Surely, hpwever, allotheçthingsbeingequal, it cannot be said, in this 
court, that this single fact amounts to a disqualification, The ap- 
polntmeot pf John Oill, hepetofore made, as receiver in this case, 
is hereby confinûéd. : 

■ m il I j II I illl 

PHINIZJY et al. y, ATJGUSTA & K. R. CO. et al. 

CENTRAL TRUST GO. OF NEW YORK w. PORT ROYAL & W. C. RY. CO. 

..,,,., et al. ';'• 

i (Circuit Court. D; South Garolina, August 16, 1894.) 

1. RAiiiBÔAD CoMPANiEs—Cppi'sbit.iDATiON— Ratification.' ' 

An aèreettièflt was entered Into for & consolidation ot ëèTeral railroad 
companies, -whlch was la compliance with tlie statute (.Gen. St. S. O. i 
1426) provldliig.therefor, anj^ was executed. by each board of directors, 
and BÙbmitted lo the sioçikholders of tbe several companies. The min- 
utes of the action of th'ree of the companies, conflrming the agreement, 
were in évidence, but thë minutes of the other compiny had been lest. 
The old stock was surrendèred, and the new certiflcates accepted. The 
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nevf Company took full charge and contre! of ail the componeiit roada 
without question or exception, and for years exercised such control, and 
Immense advantage resulted to the rallroad from such consolidation. 
Hcld to show that the agreement was a,ccepted and ratified. 
3. Samh. 

It was net an essentlal prerequislte to such Consolidated companias act- 
ing as a corporation that the agreement should hâve upon It the certiflcates 
of the several secretaries of each of the rallroad companies that it had 
been accepted. 

3. Corporations— MoHTQAGES—RiGHT of Stockholders to Question Valid- 

ITY. 

Where an organlzatlon assumés to act as a corporation, and issues 
bonds secured by mortgage, and puts the bonds in circulation, persons 
holding stock In the corporation, as such, cannot defeat the bonds and 
mortgage by alleging that the corporation was not duly incorporated. 

4. EailhoAd Companies — Right of Dirkctoks to Issue Mortgage witiîodt 

Vote of Stockholders. 

Gen. St. S. C. §§ 1427, 1428, provide that, on the consummation 
of the act of consolidation by several rallroad companies, the rights, 
privilèges, and franchises of each of the corporations, parties thereto, 
shall be deemed vested in and transferred to such new corporation 
without any (urther act of deed. Eeld, that where each of the corporf^- 
tions, at the date of the consolidation, had outstanding bonds, secured 
by mortgages, under proper authority, the directors of the new corpora- 
tion may, without the vote of the stockholders, issue a mortgage on the 
propei-ty of the new corporation in order to take up and substitute bonds 
of the new corporation for the bonds of the old corporations. 

Bill by the Central Trust Company of New York against the Port 
Royal & Western Carolina Railway Company and others to fore- 
close a mortgage. The counties of Laurens, Spartanburg, and others 
file a cross bill denying the validity of the mortgage. 

J. E. Lamar, C. C. Featherstone, N. B. Dial, and S. J. Simpson, 
for complainants in cross bill, Laurens county and others. 

H. B. Tompki; , Lawton & Cunningham, and Mitchell & Smith, 
for défendants in cross bill. 

SIMONTON, Circuit Judge. This case now cornes up to be heard 
upon the cross bill of the cities of Anderson and Greenville and of 
the counties of Laurens, Spartanburg, Anderson, and Greenville, and 
the answers thereto. It will be impossible to corne to a conclusion 
upon the principles of law governing this case without a full state- 
ment of the facts. 

There were in the state of South Carolina several small railroads, 
independent of each other, but Connecting at a common point, and, 
in a sensé, auxiliary. One of thèse was the Augusta & Knoxville 
Eailroad, some 68 miles in length, and completed from Augusta, Ga., 
to Greenwood, S. C; another, the Greenwood, Spartanburg & Lau- 
rens Rallroad, about 66 miles long, having its termini at Spartan- 
burg and Greenwood, and passing through the town of Laurens; 
and yet another, the Greenville & Laurens Eailroad, 36^ miles long, 
Connecting Laurens and Greenville; another, the Savannah Valley 
Eailroad, extending from McCormack, S. C, to Anderson, S. C, sorne 
5Si miles. Thèse five towns (Greenville, Spartanburg, Laurens, 
Anderson, and Greenwood) are the important trade centers in, 
upper South Carolina; and thèse roads put them in close con- 
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nectlon with the city of Augusta, Ga., and, through Augusta, with 
the great océan highways. Of tliem, thé Augusta & Knoxville 
hàd the most important functîon, coiinecting their common center, 
Greenwood, with Augusta, and, to adopt a homely expression much 
used in the hearing of the case, was "the neck of the bottle," to 
this ïietworlî of tailways. From Augusta there ran the Port 
Royal & Augusta Railway, Connecting Aiigusta with the harbor of 
Port Eoyal, giving immédiate access to the océan. The amalga- 
mation and consolidation of thèse lines of railroad were fraught 
with so^many désirable results as toseem almost anatural neces- 
sity. They gO without saying. The Central Railroad & Banking 
Compaiiy of Georgia haid an eye to thèse advantages. The several 
roads were weak; some of them in an incomplète state; ail of them 
déficient in plant, and more or less moribund. In Tarions ways, — 
by purchase of stock and' of bonds, by construction contracts, orig- 
inâlly uiidertaken, or assigned to it, and otherwise, — this great 
System obtained a controlling voice in each of thèse lines of rail- 
way, and proceeded to take the steps leading to their consolidation. 
The people of Greenville, Spartanburg, Laurens, and Anderson had 
long seen the adyantages to be derived by their counties, and the 
cities and towns in them, from the building of thèse several roads, 
and had, by public subscription, shown their f aith in them. The 
county of Spartanburg had issued county bonds to the amount of 
$75,000 to pay a subscription of the same amount in stock of the 
Greenwood, Spartanburg & Laurens Railroad Company; the county 
of Laurens had issued county bonds to the amount of $150,000, and 
had invested $75,000 of the proceeds in stock of the same railroad 
compahy, and a like amount in stock of the Greenville & Laurens 
Railroad Company; the city of Anderson had issued its bonds 
for $50,000, and had used them in subscribing $50,000 stock in 
the Savannah Valley Railroad; the city of Greenville had issued 
$25,000 in bonds, and had taken a like amount of stock in the 
Greenville & Laurens Railroad Company; and the county of Green- 
ville issued $50,000 worth of bonds, and subscribed for the same 
amount of stock in the same railroad. Each of thèse counties and 
municipalities had représentatives in the several boards of direct- 
ors controlling thèse companies, respectively. Their consolidation 
having been determined upon by the Central Railroad & Banking 
Company of Georgia, the controlling stock and bond holder, and the 
charters of each of the roads authorizing consolidation with other 
roads, steps were taken for the compliance with the statutory pro- 
visions of the state of South Carolina in such case made and pro- 
vided. Such consolidation is permitted in South Carolina to any 
railroad Company organized under the laws of that state, and hav- 
ing its track, in whole or in part, within this state, whenever the 
railroads proposed to be Consolidated form a continuous Une of rail- 
road with each other, or by means of any intervening railroad. 
Gen. St S. C. § 1425 (Pub. Laws S. C. § 1536). Thèse conditions were 
fulfiUed in the présent instance. The question of consolidation was 
submitted to each separate railroad company, and the resuit was 
the préparation and exécution of formai articles of agreement 
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some time about 27tli October, 1886, by and between the directorg 
of the Port Royal & Augusta Railway, the Greenwood, Spartanburg 
& Laurens Eailroad Company, the Greenville & Laurens Rail- 
road Company, the Augusta & KnoxTille Eailroad Company, and 
the Savannah Valley Eailroad Company, in which it was agreed 
to consolidate ail thèse railroads into one company, to be called the 
Port Royal & Western Carolina Eailway Company, under the pro- 
visions of the act of assembly of the state of South Carolina of 
1882, to be found in the Statutes at Large of said state (volume 17, 
p. 795, §§ 14r-20, inclusive, incorporated in the General Statutes as 
sections 1425, 1433, inclusive; Pub. Laws, §§ 1536, 1542, inclusive). 
This agreement provided capital of |2,000,000 preferred stock, |4,- 
000,000 common stock, in shares of |100 each; the existing stock 
in ail the railroads but the Augusta & Knoxville to be exchanged, 
dollar for dollar, in common stock of the new company, and the 
stock of the Augusta & Knoxville to be converted into a llability 
of the new corporation, and the holders to be paid the value thereof. 
This agreement contained, as its last and concluding clause: "Shall 
any one of the companies named fail to enter into this agreement, 
the remaining parties hereto shall continue, perfect, and carry out 
this agreement upon the terms hereinbefore set out." This agree- 
ment was signed by the président and ëach director of each com- 
pany, and was duly ratifled and conflrmed by the stockholders of 
the Greenwood, Spartanburg & Laurens Eailroad, the Augusta & 
Knoxville Eailroad Company, and the Savannah Valley Eailroad, 
as their minutes show. The minutes of the Greenville & Laurens 
Eailroad are not to be found; but, from the date of the agreement 
to the filing of this cross bill, this road has been included in, con- 
trolled by, and has been known as a part of, the Port Eoyal & 
Western Carolina Eailway Company, without protest or objection 
or exception, so far as the évidence discloses, on the part of any 
one, and it may well be assumed that its stockholders also assented. 
The stockholders of the Port Eoyal & Augusta Eailway Company, 
referred to, refused to conflrm the agreement, and that company 
never has been recognized as a part of the Port Eoyal & Western 
Carolina Eailway Company. This, as has been seen, did not, under 
the terms of the agreement, impair it as to the others, who, in ita 
words, had agreed, in an event like this, to continue, perfect, and 
carry out the agreement. The agreement was duly recorded in the 
oflace of the secretary of state, as required by law; ail the provi- 
sions of the act being complied with, except that the fact "that 
a majority of ail the votes of ail the stockholders of each company 
had been for the adoption of the agreement" had not been certiûed 
"upon the agreement by the secretary of the respective companies, 
under the seal thereof," which certificate is provided for in the act. 
The Augusta & Knoxville Eailroad Company is a corporation of the 
state of Georgia, as well as of South Carolina. The Georgia act 
permits consolidation with other companies. At the date of the 
agreement, each of the railroad companies mentioned in it was 
under mortgage to secure outstanding bonds: 
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jThe Greenwood, Spartaribûrg & Laurerts .Ballpoadj In the sum of. . $600,000 

"Elle Savannah Valley Rallrwd, in the suhj of • 500,000 

The«Greenvllle & taurens Railroad, In the sum of 300,000 

Thô ÀugUsta & KnoxvlUe Ràilrpad, in the sum of 630,000 

ïliis agreement haYing,|)éen recorded, stock was issued in tlie 
newi Company, and cert^Ûcates theréof , wçre delivéredj share for 
share, in lieu of tlie stoijk held in tlié several companies; each of 
the. counties and cities, cémplainants in the cross bill, surrendering 
the, stock held by it in the several companies, and receiving in lieu 
therpof the shares in tjie new company. No one of them availed 
itself pf^ the provisions of section 1433, Gren. St. S. C. (section 1543, 
Pub. îiaws), providing a mode of relief for stockholders of con- 
solidating companies who may be unwiiling to çonvert their stock 
into the stock of the çorisblidated coùïpany; à proceedihg which 
must be begun livithin ^0' days after tlïe adoption of the agreement 
of cqp^olidatîon, not aft0r, ita recorâ.. After the éOnsOlidation 
agreemeii!|: was inade, thè Port Royal' À;, Western Carollna Railway 
exeçuted a mortgage of ^11 its prbperty tp the Central Trust Oonv 
pany of l^e^' York to sëétire an issue 6f coupon bonds; payable to 
bearèr, bëfirin^ intërest^'a't 6 pér cent, per annum, payable by cou- 
pons, td the anipuljt of' fâi5p0,000,— the mortgage how in question. 
Of the^e bonds, '|630,06D,-Wère to' b'e reserved to retite an equal 
amou'nt'idf ârst mortgà^é botids of the Xugusta & Knorsille Rail- 
road Coitïpahy. ,'Of thefli, âh amoùlit ôf |1,460,000 >vas used in re- 
tiririg ài^id satisfying the oùtstanding bonds of the other companies 
in thë jëombinàtion, #88,400' in taking up and cancëling stock of 
AuguSta & KnoxvilleBalltoad Company, and f321,«00 wère re- 
served for tïie ptirpoSes of ffie Port Royal & Western Carolina Rail- 
way Coinpatiy, in necessaTJ imprôvements and additions to its 
propërty. 

The central Railroad & Banking Company had bëcoiùe the owner 
of the bonds of ail of thèse roads but the Augusta & Knoxville, and 
was the principal if not the sole otvner of the stock of this last- 
named railroad. So it became possessëd of nearly ail of the bonds of 
thePortBoyal & Western Carolina EailWay Company which were is- 
sued. The trustée still holds the bonds reserved for exchange with 
the bonâs of the Augusta & Knoxville, and a part of the other re- 
served feonds are still on hand. The Central Railroad & Banking 
Comp£^ily Of Gëorgia hj^iothecated ail of its bonds— 11,460,000 — with 
the Oeiijtral Trust Company of New York, and a number of other 
securities, as collatéral to a loan eflected with the trust company. 
No intërest coupons haye been paid on thèse bonds of the Port 
Royal & Western Carolina Railway Company, and thfe Central Trust 
Company, as trtistee holding the mortgage securing them, brought 
the bill td forectose the tnortgage, to which this cross bill was filed. 
This truat compàùy holds niany of thèse bonds, ashàabeen stated, 
as collatéral. The bill, hOwever, is filed by it as triistee, and other 
parties, Claiming to be holders, by purchase, of tke bonds, hâve 
provëd iheiti in this suit. ■ 

Frora. the date of the fii*st mêetiag of the Port Royal & Western 
Carolina Railway Company to thè présent time, the stock in that 
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Company held by tàese varions municipalities has been repre^ 
sented at its aimual meetings; and gentlemen of excellent cliar- 
acter and standing, leading citizens of the municipalities, holding 
few, in some cases no, sharès in the company, hâve served on its 
hoard of directors as représentatives of the municipalities. TTiere 
appear many irregularities in the time and mode of selecting them. 
Yet their service was a matter of notoriety, their right was never 
disputed, nor were any other persons ever selected, regularly or oth- 
erwise, to serve in the places they filled. 

The question made by the cross Mil is as to the validity of the 
mortgage which the original Mil seeks to foreclose. The cross bill 
dénies that there is, or ever has been, a lawful corporation known 
as the Port Royal & Western Carolina Eallway Company, and that 
ail so-called corporate acts alleged to hâve been performed by it are 
void. This avermeht is made on many grounds. They go to fraud- 
ulent conduct in getting up the agreement for consolidation, a want 
of compliance with the provisions of the acts of assembly in such 
case made and provided, and to improper and unlawful conduct of 
the Central Railroad & Banking Company, in possessing itself of 
the bonds issued by the company. It is also denied that the mort- 
gage is valid, because it was executed under a vote of the directors, 
and not of the corporation. It is claimed with great earnestness 
that one essential feature of this consolidation — the inducement con- 
troUing the counties and cities — was that the Port Eoyal & Augusta 
Eailroad Company formed a part ôf it; that the name oif this company 
was inserted in the agreement and in the title of the new company; 
and that the failure upon thé part of this company to join in the 
agreement invalidated it, especially as this failure was brought about 
by the machinations of the Central Eailroad & Banking Company, 
the chief promoter of the enterprise, in order to suppress a com- 
petitor. Whatever may hâve been the hopes, expectations, or mo- 
tives of the parties to this agreement, its validity must be debermined 
by the considérations expressed in it, and not by those dépendent 
on extraneous paroi évidence. This agreement expressly provides 
for the failure of any one of the companies named in it to enter into 
the agreement, and binds the remaining companies, notwithstanding 
such failure, to continue, perfect, and carry out the agreement upon 
the terms set out The agreement is the joint agreement of the di- 
rectors of thèse several corporations, under the corporate seal of 
each. It proposes the consolidation of thèse companies. It pre- 
scribes the conditions and terms, and the mode of carrying them 
into effect. It gives the name of the new corporation, the number 
and names of the directors and other officers; déclares who shall 
be the ârst directors and oiBcers, and their places of résidence. It 
gives the number of shares of the capital stock, the amount or par 
value of each share, the manner of converting the capital stock of 
each of the companies into that of the new company; that is to gay, 
by the putchase of ail of the stock of the Augusta & Knoxville, and 
by the exchange of the new stock with the old stock, share for share, 
of the other companies. When it is considered that the Augusta 
& EjQoXville was absolutely necessary to this Whole scheme, and' 
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without its aîd tte measure would hâve iailed,— -was in fact the necE 
of the bottleof the System, — this arrangement was wise and natural. 
The agreement further states when and kow the directors and of- 
ficers shall be chosen. Comparing the agreement with the words 
of the act, it compiles, almost in ipsissimis verbis, with its require- 
ments. Pub. Laws S. 0. § 1537 (Gen. St S. 0. § 1426). The agreement, 
haring been exBcuted by each board of directors, was submitted to 
the stockhol^er^ of the séveral companies, The évidence discloses the 
minutes of the action of three of tbem, conflrming and approving the 
agreement. The minutes of the other company hâve been lost, and 
cannot be produced. But we hâve the fact that the old stock was 
surrendered, and the new certiflcates accepted ; that the new com- 
pany took f ull charge and control of ail the component railroads, 
without question or exception, and has for years exercised this con- 
trol When we consider thèse facts, and the immense advantage 
to the railroads from this consolidation, and the great public benefit 
^erived therefrom; that each railroad was rescued from a moribund 
condition, and put in condition for traflo; that the railroads from 
Grreenville, Andersen, Spartanburg, Greenwood, and Laurens were 
secured an outlet to market, — we cannot avoid the conclusion that 
the agreement was accepted and ratifled. The agreement was then 
reçorded, as required by law, in the office of the secretary of statei 
It did not hâve upon it the certiflcates of the several secretaries of 
each of the railroad companies that it had been accepted. Was 
this an essential prerequisite before thé Consolidated company could 
apt as a corporation? It would seem that, at the most, this was 
only evidencp of the fact, — the best and most conclusive évidence, — 
but that its absence could be supplied aliunde. Hère note that 
imder section 1432, Gen. St (section 1543, Pub. Laws) an objecting 
stockholder would lose his remedy if he did not apply within 30 
days from the date — not from the record — of the agreement. It 
must be kept in mind that the consolidation of railroads does not 
ereate a new corporation, with powers of its own, distinct from, 
greater or less than, those enjoyed by the consolidating companies 
separately. It is a method provided by law for the formation of a 
cQpartnership between railroad corporations, by which, if the expres- 
sion may be used, they pool their franchises and property, and are 
enabled to act in complète harmony under one head, as a unit This 
unit possesses the powers of its component parts,^-no more and no 
less. Section 153$, Pub. Laws (Gen, St S. C. § 1427). And the act 
authprizing it provides a method of advertising the state that this 
copartnership ha« been formed. No further grant of a franchise is 
necessary, nor is any giyen. Indeed, it is an accomplished fact 
irequiring no further act or deed on the part of the state, or any one 
else. Gen. St § 1428 (Pub. Laws, § 1539). At ail events, the Consoli- 
dated company assumed to act as a corporation, and issued its 
coupon bonds, ^ecured by mortgage, and put thèse bonds in circula- 
tipa. Thèse bonds and this mortgage are now resisted by parties 
holding stock in the corporation; as such, permitted to intervene in 
this case in order to do that which the corporation could, but will 
not, do. "A person who has given a bond to a corporation is not 
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allowed to defeat the bond by alleglng that the corporation was not 
duly incorporated, nor can a corporation defeat its bonds by al- 
leging a want of lawful incorporation. A person who mortgages 
land to a supposed corporation cannot defeat a foreclosure of the 
mortgage by alleging that the mortgagee is not a corporation. Nor 
can the corporation itself, having given a mortgage, defeat a fore- 
closure by such a plea." Cook, Stock, S. & Corporation Law, § 637, 
and cases cited; WaUace v. Loonais, 97 U. S. 146. Assuming to 
act as a corporation is claim of a franchise. If invalid, it is an of- 
fense to the sovereign, cognizable by it alone. "No one is allowed 
to assert that the corporation is dissolved, or its franchise is for- 
feited, or its incorporation illégal, untU after that resnlt has been 
decreed by a court in a proceeding instituted for that purpose." 
Cook, supra. "In gênerai, the courts do not allow parties to suits 
on contracts to question the due incorporation of a company which 
it was possible to incorporate, which has attempted to incorporate, 
and which has acted as a corporation." Id. 

It is further objected that this new mortgage was not submitted 
to the corporation for approval, but was the act of its directors. 
Under the law of South Carolina (Gen. St. S. C. §§ 1427, 1428; Pub. 
Laws S. C. §§ 1538, 1539), it is provided that upon the consummation 
of the act of consolidation the rights, privilèges, and franchises of 
each of the corporations, parties to the same, shall be taken and 
deemed to be vested in and transferred to such new corporation, 
without any further act and deed. Each of thèse corporations, at 
the date of the consolidation, had outstanding bonds secured by mort- 
gages under proper authority. The main purpose of the new mort- 
gage was to take up them, and substitute the bonds of the new com- 
pany. The bonds and mortgage so substituted were authorized and 
sustained by the same powers. "The directors alone, without the 
vote of the stockholders, may authorize a mortgage to be made; and, 
even though there is a question as to their authority, the validity 
of the mortgage, as against the corporation, is established by its 
affirmance of it by the issue of bonds under it." Wood, E. E. p. 
1951, § 461, quoting McCurdy's Appeal, 65 Pa. St. 290; Hadden v. 
Railroad Co., 7 Fed. 793. "If the act authorizing the mortgage re- 
quires a concurrence of the majority of stockholders, it is held that 
this is a requirement in which the public hâve no interest" Thomas 
V. Kailroad Co., 104 Hl. 462. The question now under considération 
is the validity of this mortgage in the hands of the trustée. Nothlng 
is decided with respect to the claims of other than bona fide holders 
of the bonds held under it. With regard to the rights of the Central 
Railroad & Banking Company, they cannot be passed upon at prés- 
ent, because this corporation is in no sensé a party hereto. For the 
same reason, it cannot be decided how far the pledgees of thèse bonds 
are affected by the defects in the title of the Central Railroad & 
Banking Company, nor can a décision be made as to the misuse of 
any of thèse bonds. Ali thèse questions can corne up, and can be 
decided, when proof is made, or attempted to be made, of bonds in 
the hands of holders presenting them. Nor is the case ripe for an 
opinion how far a décision declaring the invalidity of bonds under 
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this mort|piç-e;wMM*fleét-tilè rigbfeiôf 'ÎiôMcts éf tJorids eovered by 
separate ai©rt^gèl oa> lifcèi'iSeTeral roads,' Who éurrëndep aûd ex- 
chang'e tJieiri)0lBlB for tJie ûfew bonlisi Air that ï* now decided is 
tliat the inortgagfe set up iii the origiïial bill bytHfe Central Trust 
Company Of New Yorkj upon the franchises, prôperty, and assets of 
théi'Port Eoyal & Western 'Carolina Râiïway Company, is a good 
naôrtéagë, and that the iighia of bonà flde holdërs of the bonds is- 
stted therennder'before ihàïiirlty, and withont notice, will be pro- 
tected; and it is so ordered. The cross bill will be retained for fur- 
ther ptoceedings in this catisé, and will not be dismissèd. 
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BMcm^ms' Cehtificateb— PBiopiTT op Ljbnç— Reb JupioATA— Injunction. 

' A Biiar déçree for toreclosure of ràllroad mortgà^eS; directed that the' 

^ ^i-ôpérty be sold/ sub ject to' any and. ail liens t)rior:to the lieli of the- 

''monéd^a and Whioh had not bôefliàscertained aiid' adjudicated, and 

I ./subject to recôlver's certlfieates theretôfore authorizéd, declarlng said 

î(, çertiûç^tes a flrst and pripr lien oa tl^ property. ,aS;.between tiiem and 

: the njortgagea. ^^f ter the sale, a decree was made on an Intervesing 

"•' clàlm' lOf à mecïïiànic's lien ,<& part ot the prop^rty, presented befôre the 

,i: recelT^'s certîflcàtéS v?ér6i authorlzed, •Wnhlch allôWed such lien as a 

Siibsîstjng flrst lie» on 'the !pr#erty, and Idlrected paytoent of tbe amount 

by thejpurchaser^^pd, on default, a saJ9 of the prçperty; and thIs decree 

wàs amrmed,, on appeal, by, the suprême court, ffcW, that Its enforce- 

' '-'menïtiôuld poli bérçstr^ltiéa by IjOldçrs of recéiVer'S cértlficates clalm- 

';iiigri«'lorityo*èi«i' such lien, as they" -were bbutjid' by the decree as 

' pflvi^, i ànd : beoaHSô an Injuiactlon fpr; such ptnpose, In efCect, stayed 

, exiecutlon of the iflnal decree: of the- suprême court. , , 

■Tîiis Wàs a suit by Isidore îTewman àgainst Gordôti, StrObél & 
JjBTea^yi, foi* an injunctiori/to restmin ënforcement of a decree. 

.On the.Ôtb of Janua}^, 1889, the Central Ti-iast Company pf New Yorli flled 
âgalnst the ^heffleld & fiirmliigiiam Coàl,,lroh & jRàilway Company, In the 
(^rdiit court of the United Staties for th* "bôrthérù district of Alabama, Its 
bill tp foreclose two certain nic^gages, . iOn the 12th bf Jaûuary a receiver 
was appolnted, and tools possession of the mortgaged pfoperty. On the llth. 
pt î'ebrijàiy, Gordon, Strobel &■ Lareau. flled, their Ift^eryention, elaiming a 
tnecliànic'B lien upoù'tïie thrèé furnaces aiid one acre bf land which were 
àlso covëted by the Uiortgages sought to be f oreclosed In the suit just referred 
to. SubSeguently, a request ^as flled by the receiver, àsMng authorlty to 
Issue rec^^yer's certl^cates to the amount of $150,000 for tjie purpose of rals- 
ing mbijey to pay taxes on a P9ptlon of tbe land, and fbr other objects stated. 
in the pràïî'er. This pétition waàgrànted bû the llth of July, 1889. The issue 
of recelVéfs certificates was cdàsented tb by the truste© uilder the mortgage, 
and thë Interlocutory order authorlzing tbe certificates; stated that they were 
a flrst lien flu the wholej propert^,;! Oa th^ M of Decen^bier, 1889,a final decree 
pt foreçlpsure was ^tered on tfl^ bill bf tbe Central T!rust Company, the 
de<!ree, àiriôtig other' tnlngs, pi^ovTding as foito#s: "And It is fuftber ordered,. 
adjudÊ'ediaïiadecrëèd that; sala éaleshàUbe made subjëct tb any ànd ail 
llènaueo^Jertag or embracing said:pr.operty;or prëmises, or any part thereof, 
■syhieh «qnsjjtute liens nppnr]Sfld,propertjf,prtor to the lien of tjie mortgage» 
forWiwjsed jp , this suit, a^d wl»Ich hav« pàt;been ascertalaed taad adjudicated- 
by tnls court, ^d" e^pressly subject .to^thé l'eceiver's certlflcatès heretofore 
authèi^lÉJèa 'tt* be isèUed by sald J. G.i Obakiberlain, receirei*, tô an amount 
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not exceeding one hundred and flfty thousand dollars, sald recelver's certîfl- 
cates being a flrst and prior lien upoii the said properties, as between them 
and the two mortgages aforesald, or either of them; and the amount ot said 
recelver's certificates issued and constituting such lien as set forth in Schedule 
B, hereto annexed, and made part of this decree." Thls decree was subse- 
quently modifled in the foUowing particular: "That there be strlclcen from 
said decree thèse words, 'and expressly subject to the recelver's certificates 
heretof ore authorized to be Issued by said J. G. Chamberlain, receiver, to 
-an amount Dot exceeding one hundred and flfty thousand dollars,' and that 
in the place and stead of said words there be inserted thèse words, 'and ex- 
pressly subject to the recelver's certificates heretofore authorized to be issued 
by said J, G. Chamberlain, receiver, to an amount not exceeding one hundred 
and twenty-fiive thousand dollars,' and that the twenty-five thousand dollars 
of sald certificates disposed of by Charles D. Woodson— the same being five 
certificates of five thousand dollars each, and numbered 8, 9, 10, 11, and 12, 
dated October 10, 1892, and set forth in the Schedule B of said decree— be not 
included m said amount of one himdred and twenty-five thousand dollars; 
but that the purchasers of sald property at the sale upon said decree take 
the same subject td the rlght to resisf the payment of sald five certificates 
as disposed of by said Woodson, and that the validity of said five certificates 
be adjudicated only In this court, and proper case to be made by the parties 
In interest" On the 3d day of December, 1889, imder the original and modi- 
fled decree, the property was sold. The sale was duly confirmed, and a deed 
made to the purchasers. On the 24th day of June, 1890, a decree was entered, 
on the Intervention of Gordon, Strobel & Lareau, as foUows: "It is further 
ordered, adjudged, and decreed that the interveners, Gordon, Strobel & 
Lareau, do hâve and recover of the claimant, the Sheffleld & Birmingham Ooal 
Iron & Eailway Company, as recbmmended in said master's report, the sum 
of flfty-séven thousand, eight hundred and eight and twelve one-hundredths 
dollars ($57,808.12), with interest thereon at six per centum (6%) per annum 
from the 18th day of December, 1888, until paid, and ail costs of this inter- 
vention be taxed, and that the mechanic's lien, as given by the laws of the 
State of Alabama, and claimed as set forth In the intervention on file, be, and 
the same Is hereby, fuUy recognlzed and allowed as being a subsistlng flrst 
lien upon the property speciflcally described in said intervention and exhibits. 
And whereas, the said property, which, at the flling of the Intervention in 
this case, was In the possession of the court, has been since sold, conveyed, 
and dellvered under the decree rendered in this cause, but subject to what- 
ever lien or claim which may be allowed in this case, it is further ordered, 
Adjudged, and decreed that the sald purchasers of the sald property do pay 
the aforesald judgment of flfty-seven thousand eight hundred and eight and 
twelve one-hundredths dollars ($57,808.12), with interest as aforesald, and aU 
costs as aforesald, within twenty days after the flling of this decree, and that 
In default thereof an order for the resale of said property for the satisfaction 
ot the judgment aforesald may issue." From this decree, an appeal, operating 
as a supersedeas, was prosecuted to the suprême court of the United States. 
In the meanwhile the holders of the recelver's certificates enumerated in the 
modification of the decree of foreclosure flled their pétition of intervention 
in the foreclosure suit to enforce against the pru-chasers at the sale the said 
recelver's certificates. The court below havlng adjudged in their favor, an 
appeal was prosecuted to this court, and the judgment below was aSirmed. 
Alabama Iron & Ry. Co. v. Anniston Loan & Trust Co., 6 C. C. A. 243, 57 
Fed. 25. After the aflirmance of thls judgment to enforce the payment of the 
$25,000 of certificates, an order for the sale of the property was entered, and 
on the 22d day of January the property was sold. Thereafter, the judgment 
rendered in favor of Gordon, Strobel & Lareau was affirmed by the suprême 
court of tiie United States, and upon the flling of the mandate of that court 
a decree was entered recognlzlng the claim of Gordon, Strobel & Lareau, as 
above stated, and directing the sale of the property to enforce their lien. 
Thereupon, Isidore Newman, Sr.,averring himself to be the ho:der of $110,000 
of the recelver's certificates, flled a bill for an Injunction, In which he sub- 
stantially set out (1) that Gordon, Strobel & Lareau had no mechanic's lien 
upon the property, because their claim for a lien had not been properly re- 
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corded ïmdffl; the laws of Alabaina; (2) that the receiver's certiflcates held by 
th©' complalnant ranked the claim of Gordon^ Strobél & Lareau, and were 
therefore eatltied to be paid from the proeeeds of the property in préférence 
to tbe UeÉ which.had been adjudged In favor of Gordon, Strobel & Lareau; 
(3) that the whole property, consisting of the furnaces, appurtenances, and 
seventy thonsand acres of coal land, was one concern; that the separate sale 
of the portion on which lien of Grordon, Strobel & Lareau was asserted would 
materially injure his (Newman's) rights. An injunction Issued, restraining 
the enforcement of the decree In favor of Gordon, Strobel & Lareau, and from 
the order so issuing the Injunction an appeal was prosecuted to this court 

W. A. Gunter, for appellants. 

J. ï). Rouse and Wm. Grant, for appellee. 

Before WHITE, Circuit Justice, and LOCKE and PAEIAï^GE, 
District Judges. 

WHITE, Circuit Justice, after stating the case, delivered the 
opinion of the court. 

The claim of Gordon, Strobel & Lareau had been presented by 
way of intervention at the time the receiver's certiflcates were 
ovdered to be issued. Their lien was recognized by the final de- 
cree in the suit, and was afftrmed by the suprême court of the 
United States. To thèse decrees the holders of the receiver's 
certiflcates were necessarily privies. They took the certiflcates 
subject to the lis pendens, and were therefore bound by the flnal 
decree. The attack, therefore, on the lien is without merit, as 
the complaînant in injunction is estopped, by the force of the 
thing adjudged, from assailing the lien. Like reasonîng controls 
the contention that the receiver's certiflcates are prior in rank to 
thé mechanic's lien. The flnal decree for the foreclosure of the 
mortgage directed that the property be sold "subject to any and 
ail liens covering and embracing the property or premises, or 
any part thereof, which constituted liens upon the said property 
prior to the lien of the morigages foreclosed in this suit, and which 
hâve not been ascertained and adjudicated by this court." This 
language, in unambiguous terms, recognizes the paramount nature 
of thé mechanic's lien. .After doing so, the decree adds, "and 
expriessly subject to the receiver's certiflcates heretofore author- 
ized to be issued; * * * said certiflcates being a flrst and prior 
lien upon the said properties, as between them and the two mort- 
gages aforesaid, or either bf them." The words, "as between them 
and the mortgages," are clearly words of limitation, restricting the 
priority of the receiver's certiflcates to rank over the mortgages, 
and not to rank over the mechanic's lien which had been just pre- 
viously tecognized as being unqualifledly flrst in rank. Any other 
construction would render the words, "as between them and the 
mortgages," entirely useless and nugatory. This construction of 
the flnal decree in the foreclosure suit was adopted in the judgment 
which disposed of the intervention of Gordon, Strobel & Lareau. 
That judgment directed that "they be paid the sum of flfty-seven 
thousand, eight hundred and eight and twelve one-hundredths 
dollars (|57,808.12), wîth interest, and that the mechanic's lien, as 
given by the laws of the stàte of Alabama, * * * be, and the 



GORDON V. NEWMAN. 689 

same is hereby, fully recognized and allowed as being a subsisting 
flrst lien upon the property." The remedy provided in the de- 
cree for the enforcement of the claim emphasizes the prlority ac- 
corded to the amount secured by the mechanic's lien, since it 
directs that the sum be paid by the purchaser, and that in default 
of such payment within 20 days the property be sold. That the 
holders of receiver's certiflcates dépend for their ultimate rank 
upon the final decree in the cause where the certiflcates are issued 
is beyond question. A text-book thus states the rule: 

"ïhe holders of thèse securities must see to It that in the order distributing 
the purchase money the proper provision is incorporated for their rédemp- 
tion, because, If once the property is sold, and the court makes a final decree 
without providing for the payment of the certiflcates, there is an end of the 
matter. • • •" Beacb, Rec. par. 401, p. 332. 

The matter was well considered in Mercantile Trust Co. v. 
Kanawha & Ohio Ry. Co., 7 C. C. A. 3, 58 Fed.ll. In that case, 
Circuit Judge Taft, in expressing his own and the opinion of Jack- 
son, Circuit Judge, and Barr, District Judge, said: 

"Does the Adams Express Company, as a holder of receiver's certiflcates, 
stand in any better position than if it had been présent by counsel in court 
when the final decrees of confirmation, release, and distribution were entered, 
objecting to the same? It is very clear that it does not. When the Adams 
Express Company received from Sharp the évidences of indebtedness on 
which it now relies for its lien, it was informed by what was written thereon 
that Sharp was a receiver acting under order of the district court of West 
Virginia, and having custody for the court of the Ohlo Central Railroad, bf 
which the court had taken possession in a case then pending before it, and 
that the lien assured to the express company on the face of the certiflcates 
was dépendent on an order aud adjudication of that court. The doctrine of 
lis pendens would charge any one who purchased thls railroad, or acquired 
an interest in it, pending tbe litigation, with notice of the litigatlon, and 
would subject the property in his hands to the final action of the court, with- 
out his being brought into court as a party. If this be true of one acquiring 
an interest by deed, conveyance, or mortgage, a fortiori must it be true of one 
whose interest is acquired, and bas its existence, only by virtue of the litiga- 
tion. The express company was put upon inquiry, then, as to ail that had 
been done in that litigation, and was charged with notice of ail the subséquent 
proceedings therein, as much as if it had been a party to the record. * * * 
In Union Trust Co. v. Illinois M. Ry. Co., 117 U. S. 434-456, 6 Sup. Ct 809, 
the court said: 'The receiver, and those leuding money to him on certiflcates 
issued on orders made without prior notice to parties interested, talie the risk 
of the final action of the court in regard to the loans. The court always re- 
tains control of the matter, its records are accessible to Içnders and subsé- 
quent holders, and the certiflcates are not iiegotiable instruments.' " 

Under thèse principles the holders of the receiver's certiflcates 
depended, necessarily, for their ultimate payment, upon the rank 
given them in the final decree of foreclosure, to which decree they 
were necessarily privies. By the terms of that final decree the 
priority of the mechanic's lien was recognized. The claim, there- 
fore, now asserted, is an attempt to take the benefits of the final 
decree of foreclosure, in so far as it proTides for the payment of 
the certiflcates, by stipulating that they should be assumed by 
the purchaser, and yet, at the same time, repudiate that decree 
in so far as it provides for priority of rank in favor of the holder 
of the mechanic's lien. The contention, however, goes much fur- 
v.62F.no.8— 44 
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tli^ tbftn !;tll|ls, , The injuûction practically amounts to a stay of 
«xecntion qd the final deieree of thé suprême court of the United 
States, jwhicll not only recognîzed the sum secured by the lien 
as flrst'ih ranfc, feut also directèd that in default of its payment 
the property shouid be soldito enforce it within 20 days. To this 
decree the holders of the certificates were privies, since it was a 
decree made on an intervention in the record wherein the receirer's 
certificates were ordered to be issued. It follows, therefore, that 
as the injunction restrained the enforcement of the decree of the 
suprenie; court of the United States, and had the effect' of setting 
at naûgbit its mandate, it vras improvidently granted, and shouid 
be dissolved. The injunction is therefore dissolved, and the case 
remanded'to the court below for further proceedings in conform- 
ity with this opinion. 



SHINKLB, WILSON & KRBIS CO. et al. v. IiOmSVILLE'& N. R. 00. et al. 

(Circuit: Ctourt, S. D. Ohio, W. t>. July 30, 1894.) 

Injunction— F AiLUEE to Obkt Ohders of,Jsterstatb Commibsio». 

A' p^reUpjinary injunction to compel a carrier, to obey an ca'der of the In- 
terstate commerce iCominlssiQn In référence to freight rates on merchandisé 
àiitj^ ^pnnfactures sboul/ï Ijç denied where ttie answer dénies tliat tlie 
rates (ïefi$ndant c^rges and wWch were passed on by tlie commission were 
unreasonable or unjust 

Shinlds, Wllson & Kreis Co. and others obtained a preliminary 
injunction against the Louisville & Nashville Bailroad Company, 
without notice to it, compelling it to obey an order of the interstate 
commerce commission. Subséquent to the granting of the order de- 
fendaat ffièd an answer piitting in issue the material facts alleged 
in the pétition. Défendant moves to discharge the order. Order 
dissolved. 

Matthevf Kittrell, for complainants. 
Ed. Baxter,; for défendants. 

LUETON, Circuit Judge. The only matter now for considération 
is as to the continuance of a restraining order granted without 
notice to the Louisville & Nashville Bailroad Company, upon a 
pétition filed by à number of manufacturers and merchants of 
Cincinnati, in behalf of themselves and ail other shippers in like 
situation, to obtain such injunctions or other process as will com- 
pel the Louisville & Nashville Bailroad Company to obey an or- 
der made by the interstate commerce commission in référence to 
freight ratça on merchandisé and manufactures shipped from 
Oincinnati tofl, number ofjunction points in Tennessee, Georgla, 
AJabama, and Mississippi; On complaint of the Freight Bureau 
Of the Ginciinnati chamber Of commerce that certain railroad 
and steàmship eompanies> associated together under the name 
of the "Southern Bailroad i&Steamship Association," were violat- 
ing certain provisions of the interstate commerce act, entitled 
'•An act to régula te commerce," approved February 4, 1887, and 
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the amendatory acts of Marcb 2, 1889, and February 10, 1891, it 
waa decided that the schedule of freight tariffs enforced between 
Cincinnati and certain dçsignated points in the southeast were 
unreasonable and unjust, and operated to discriminate against 
Cincinnati, and in favor of New York and other eastern cities 
having commercial relations with the same territory. The said 
commission thereupon flxed what it declared to be a maximum 
rate upon those classes of freights embracing merchandise and 
manufactures between Cincinnati and Knoxville, in Tennessee, 
Atlanta and Rome, in Georgia, Birmingham, Anniston, and Selma, 
in Alabama, and Meridian, in Mississippi, and required that the 
Louisville & Nashville Eailroad Company should desist from char- 
ging or collecting for or upon freights from Cincinnati to said other 
places any higher rates than such as had been determined by it 
to be just and reasonable. The pétition allegéd that the railroad 
Company, pending the proceeding before said commission, volun- 
tarUy reduced its rates to the points named to a rate below the 
maximum allowed by the said commission. It chargea that said 
Company now proposed to restore the rates held to be unjust and 
unreasonable, and had given notice of such restoration of rates, 
to take effect August 1, 1894. The pétition seeks a temporary in- 
junction, pending a hearing, and a perpétuai injunction, on final 
hearing, against the imposition of any rate in excess of those flxed 
by said commission as reasonable. 

The pétition was presented to the Honorable William H. Taft, 
U. S. Circuit Judge, who, upon an ex parte hearing, granted a re- 
straining order in accordance with the prayer of the pétition. That 
order was as follQws: 

"And the court further orders ttat in the meantime, and untll the further 
order of court, as hereinafter further provided, upon and after the first day 
of August, 1894, or at any other time, the said défendant the Louisville & 
Nashville Railroad Company do not proceed to charge or coUect for or upon 
freights from Cincinnati to said other places specifled above at dny higher 
rates than as in the words and figures above set forth; and that during the 
same time it do not proceed to charge or collect for freights from Cincinnati 
to places contiguous to said other places named above at any higher rates 
than such as are in keeping with, and relatively proportionate to, speciBied 
rates; and that a temporary restraining order be issued and served forth- 
with upon the said défendant the Louisville & Nashville Railroad Company 
to said effect. This order, temporarily restraining said défendant, however, 
is made with the réservation of the right on the part of said défendant to 
apply by motion for its dissolution, upon two full days' notice to counsel for 
the plaintifC at Cincinnati, to the Honorable John W. Barr, district judge 
designated to slt in this district, in court, or in chambers at Louisville, Ken- 
tucky, or to the Honorable Horace H. Lm'ton, circuit judge. In coiu-t, or in 
chambers at Nashville, Tennessee, and upon the condition of the stipulation of 
counsel for the plalntiffs, now made and ordered to be flled herein, agreeing 
to the hearing of such motion for dissolution upon the notice aforesaid. This 
order is made simply on prima facie case made by décision of commission, 
and is without préjudice to a full considération of the questions of law and 
fact on motion to dissolve." 

The Lousiville & NashviUe Railroad Company, subséquent to the 
granting of the above order, flled an answer putting in issue many 
of the material facts chargea in the pétition, and denying, in the 
most emphatic terms, that the rates of freight from Cincinnati to 



692 FEDERAL BEPOBTEE, Vol. 62. 

the points named, declared by the commission unjust and illégal, 
and to operate as a discrimination against Cincinnati and in 
favor Of eastern points, are urjiist or nnreasonable, and that the 
décision to that effect, upon the facts submitted to the Interstate 
commerce commission, was erroneous and unjustifled. It explains 
that thé réduction made in rates was made in an emergency, for 
the pnrpose of preventing secret injurions contracts inade by 
railroaâs and in violation of agreements between it and said other 
roadsj and of the interstate commerce acts; that the reduced rate 
was in force but a few days when the notice complained of was 
given, that the rates in force for years would be festored August 
1. They deny in the most positive terms that the schedule of 
rates which they now propose to restore to the same figure at 
which they were at the time of the hearing befoi'e the interstate 
commerce commission is unjust or illégal. In pursuance of the 
terma of the restraining order above set ont, counsel for the de- 
fendant raUway hâve given notice, and hâve moved to discharge 
said order. TJpon the questions thus presented, full and daboratb 
arguments hâve been made by counsel representing both the peti- 
tioners and the railway company. 

The order made by Judge Taft was granted without notice. The 
right to a full hearing Is so pointedly recognized in the order made 
that I feel no embarrassment in now passing upon the question 
as if an original application for a preliminary injunction. Such 
an injunction never issues as of right, but rests in the sound 
discrétion of the court. In order to obtain it, the plaintifE should 
show either that his right is very clear, or that the injunction 
will operate with but little injury to the défendant, if granted, 
and that, if refused, the injury to himself will be very great. Fost. 
Ped. Pr, § 233, and cases cited; 1 High, Inj. § 7; 2 High, Inj. §§ 938, 
939, 1026. Where the inconvenience to resuit is equally divided, 
or the prépondérance is in favor of the défendant, it will be 
refused. Flippin v. KnafBe, 2 Coop. Ch. 238; Owen v. Brien, Id. 
295. Neither is a plaintif? entitled to a preliminary injunction 
where his rights dépend upon unsettled and disputable questions 
of law. Jersey City Gaslight Co. v. Consumers' Gas Co., 40 N. J. 
Eq. 431, 2 Atl. 922; National Docks E. Co. v. Central R. Co., 32 
]«■. J. Eq. 785; 1 High, Inj. § 13; 2 High, Inj. § 1026; Citizens' 
Coach Cô. V. Camden Horse-Eailroad Co., 29 N. J. Eq. 299. I am of 
opinion that this is not a proper case for a preliminary injunc- 
tion. 

1. The right of the petitioners is yet to be established. The 
opinion of the interstate commerce commission has not the effect 
of a judicial détermination. If a carrier refuses to acquiesce in 
an order made by that commission, it can only be coerced by a 
proceeding in a United States court. The mode and right of 
procédure in this court is by pétition flled by the commission, or 
any ônè interested, settîng out the disobedience complained of. 
Power is then given the coiu*t to hear and détermine the matter, 
"in such manner as to do justice in the premises." The act then 
provides that, on the hearing of the controversy thtis submitted, 
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"tke findings of fact in the report of said commission shall be 
prima facie évidence of the matters therein stated." If it sball 
then appear, on ail the évidence heard and submitted, that the 
order of the commission was lawful and reasonable, and that it 
has been violated, it shall be lawful for such court to issue a writ 
of injunction, or other proper process, to prevent further dis- 
obedience of such order. Now, it is well settled that the court is 
not the mère executioner of the orders of the commission. The 
suit in this court is an original and independent proceeding. This 
court is not conflned to a mère examination of the matter as 
heard by the commission. It proceeds to hear the complaint de 
noYO. On that hearing, the findings of fact are évidence operating 
to make out a prima facie case in favor of the conclusion reached 
as to the fact of a violation of the Interstate commerce act. Ken- 
tucky & I. Bridge Co. v. Louisville & N. R. Co., 37 Fed. 613; Inter- 
state Commerce Commission v. Atchison, T. & S. F. R. Co., 50 
Fed. 295; Interstate Commerce Commission v. Lehigh Val. R Co., 
49 Fed. 177; Interstate Commerce Commission v. Baltimore & O. 
K. Co., 43 Fed. 43; Interstate Commerce Commission v. Cincinnati, 
K 0. & T. P. E. Co., 56 Fed. 926. The answer dénies most dis- 
tinctly that the rates about to be restored, and being the same rates 
passed upoa by the commission, are unjust or unreasonable. It 
dénies that those rates operated to discriminate against the com- 
merce of Cincinnati and in favor of eastern cities. If it be assumed 
that, upon an application for a preliminary injunction, the report 
«f the commission is to be regarded as making out a prima facie 
case of illégal rates, that effect, on such an issue, is lost when an 
issue is made by a sworn answer upon the principal conclusions of 
the report. 

2. The very wide scope of territory afiEected by this report, and 
the great importance of the questions of fact and law arising 
thereon, demand most careful investigation. Many important and 
unsettled questions of law are involved, and will demand considéra- 
tion. This should make a court cautions as to the granting of a 
preliminary injunction, the only relief flnally sought being a per- 
pétuai injunction. It seems to me that section 16 of the Inter- 
state commerce act only contemplâtes an injunction as the final 
resuit of a hearing on pleadings and proof. Certainly, no court 
has yet granted such preliminary injunction. Many cases such as 
this hâve been brought, but no preliminary injunction appears to 
ever hâve been issued. In the case of Interstate Commerce Com- 
mission V. Lehigh Val. R. Co., 49 Fed. 177, a motion was made 
for a preliminary injunction, which was fully considered by Ache- 
son, circuit judge, and Butler, district judge, and refused, although 
the injury to resuit from its being granted was nothing to that 
likely to resuit hère. 

3. The injury which petitioners wiU sustain if injunction is now 
refused, in view of the sworn déniais of the answer as to spécial 
damages, would consist in being obliged to pay greater rates than 
défendant is authorized to demand. But the excess paid would 
be.a simple matter of calculation, and it îs not alleged that the 
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défendant is ùot financiaEyï responsiblè. That tliei*e are many 
others, not pîtrtieajequalljiinterested, only cornes to tais: that tlié 
défendant may èéhaTassedi'with many suits unless, in the erent 
of an adverse décision, it voluntarily restores the excessive charge 
it will hare receiired. Onstlie other hàbd, if- a préliminary in- 
junction be now granted, it would likely stand until final hearing 
in the suprême court. In the meantime, the défendant wonld lose 
a sum stated in the swom answer as amounting, on business 
originating in Cincinnati alone» of upwards of $100,000 per year. 
A long adhérence to a lôwer schedule of rates would render it 
'iifSçiiltto restore the old rates maintained, with occasional ex- 
ceptionsi for years. In addition, the effect of enforcing the rates 
from Cincinnati to the designated points would invOlve a readjust- 
ment from cities contiguous to Cincinnati, and haring commerce 
in the same southern térritory. The balance of inconvenience 
seenjs, to be on the side oftàe défendant For thèse reasons, it 
seema tofmfe that a préliminary injunction ought not to issue, and 
that. the restraining order should be dissolted. 

I express no opinion upon any of the questions involving the mér- 
ita. Any reasoûable order tending to the speedy préparation and 
trial of thls matter will be made on application. In thé_lneantime, 
itiis ondered that plaintiflf file replication to the answerj and that the 
cause thon stand at issue. 



CITY OF NORTH MUSKEGON* y. CLARK. 

(Ôlr^nit Court of Appeals, Sixth Circuit June 5, 1894.) 

No. 170. 

1. ReS jdDtcÂTi— JoDGMENX oà' 'bl!M0RHEI!. 

i'udgmeat rendered agalnSt^'a plâintifC éù démurrer to hts déclaration; 
because-lt- does not averaftict essentlal to a recovery, is no bar to a 
second suit by Him on the same cause of action, wherein the déclaration, 
in stating the cause of action, avers the essential fact preylously omitted. 
Goodrich V; Chicago, 5 Wall. 556, and Alley v. Nott. 4 Sup. Ct 495, 111 
U. S. 472j'idi8tUigulshed. ' 

2. ABATBMENTH+FbijMBB ACTIO*: iPbNDIN8— FA1I-0EE TO PLÉAD. 

Pendençy of a formei; svlt fpr the same cause of action can be avalled 
of as a defeiiçe only by plea in abatement. . 

8. Same— State and Fédéral boçHTs. 

Pendency of the samè action In a statè court is not a good plea, even 
In abatementj in a fédéral (ioûrt, though it bas conçurent territorial jurls- 
diction wlth the state court ; 

In Error tothç Circuit Cpui*t of the IJnited States for the Western 
Diàtrict of Michigaû, Southern Division, , 

, Tbls wa^ an actidn by ]^rî<iget Clarlsf against the city of North 
Muskegon for jiëràônal iiïjûrîès. The jiiry found for plaintiff, and 
iudgment for pl^intifif wa.s entered on the verdict. Défendant 
brought erro^. I . 

This writ of eiTor brojight Intp review the judgment of the circuit court, 
for the western district Of jiicmgan. Bridget Clark, the plalntlfC below, a. 
citizen of the sta.te of New T<érk, flled her déclaration éèttiiig forth a plea 
of trespass on thé caae agaiinstiibâicify of North Muskegob, & municipal cor- 
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poration exlsting under the laws of Mlchigan, whlch, slnce tte acts complalned 
of, had ceased to be a village, and had become a clty. The déclaration averred 
that the corporate authority of the village extended over divers public ways, 
highways, and streets, and especially over a certain public hig>aw;iy or street 
known as Maple street. aud over the bridges, sidewalks, crosswalks, and 
culverts on tbe same; that the sald Jlaple street, for more than 10 years be- 
fore the committing of the grievance in the déclaration thereinafter set forth, 
had been, and was at the time of the ûling of the déclaration, a public high- 
way and street of the village, and open to public travel; that it was the duty 
of the village, by reason of Act No. 264 of the Public Acts of the State of 
Mlchigan, passed at the regular session of 1887, arjd approved .lune 27, 1887, 
to keep and maintain the sidewalk upon said street in reasonable repair, 
Bo that It should be reasonably safe for public travel; that, in violation of 
this duty, the village, at a point on the street in front of the premises of one 
Misner, carelessly and negligently permitted the said %valk to become greatly 
ont of repair, and the boards or planks to become so loose that it was in a 
dangerous condition for persons to pass and repass upon it, of ail of which 
the village had had notice for a year preceding the 8th day of October, 1890, 
upon -which day the plaintiff, while proceeding along the sidewalk of said 
Maple street with due care and caution, was tripped by the loose planks or 
boards in said sidewalk, was thrown to the ground with force aud violence, 
and the bones of her left ankle and leg were broken. For this injury she 
asked damages. 

The défendant pleaded the gênerai issue, and in its bill of particulars gave 
notice that it would give in évidence the fact that the plaintiff had sued the 
défendant, under its then corporate name of the village of Muskegon, in the 
circuit court of the county of Muskegon, in the state of Michigan, in a cer- 
tain plea of trespass on the case for committing the same supposed wrongs 
and injuries (if any such there were) in the plaintifC's déclaration mentioned; 
that thereaf ter the défendant demurred to the déclaration, and, the issue com- 
ing on to be tried, the court adjudged that the matter.s contained in the 
déclaration were not sufïicient in law for the plaintiff to hâve the action 
agalnst the défendant, and sustained the demurrer; that the court ordered 
that, upou payment by the plaintiff to défendant of $10 as attorney's fee, 
within 20 days thereafter, the plaintiff might hâve leave to file an amended 
déclaration, to which the défendant should plead, within the rules of practice 
of the court, but otherwisc it was considered by the court that the plaintiff 
should take nothing by her déclaration, and that the défendant should recover, 
agalnst the plaintiff, its costs, and hâve exécution therefor; that the plaintiff 
did not flle an amended déclaration, and did not pay the attorney's fee re- 
quired, and that the judgment of the circuit court for the county of Muskegon 
agalnst the plaintiff, and in favor of the défendant, remained in fuU force 
and eflect, unreversed. 

No. 204 of the Public Acts of Michigan for 1887 imposes a liabllity upon 
townships, villages, clties, and other municipal corporations for bodily injury 
sustained by any person by reason of tbe neglect of such municipal corpora- 
tion to keep in repalr its public highways, streets, bridges, sidewalks, cross- 
walks, and culverts, when the same are open to public travel, and the munic- 
ipal corporation has had reasonable time and opportunity, after knowledge 
that such highway, street, bridge, sidewalk, crosswalk, or culvert is unsafe 
or unflt for travel, and has not used reasonable diligence thereafter in putting 
the same in repair. The fourth section limits the application of the law to 
hi.gliways in certain corporations which hâve been in use 10 years or more. 

The déclaration in the circuit court of the coimty of Muskegon set out ex- 
actly the same cause of action as the déclaration herein, except that it did 
not allège, what the déclaration herein does allège, that Maple street was a 
street which had been in use for 10 years, and was open to public travel. 
It appeared from the bill of exceptions that, after the demurrer was sustained, 
and judgment given for the défendant, a writ of error was sued out, and 
the case carried for review to the suprême court of the state; that there the 
Judgment of the state circuit court was affirmed, and leave was given to the 
plaintiff to flle an amended déclaration, but the plaintiff never did so; that 
subsequently, and after suit was brought in the cotu-t below, a stipulation 
to discontinue the suit, signed by the attorneys, was flled In the state court. 



696 FEDEEAIi BEPOETER, Vol. 62. 

Thé suprême court of Mlchlgan, In Its décision in thls case, reported in 88 
MIch. 308, 50 N. W. 254, afflraaed the judgDaent of the state circuit court only 
because ihe déclaration dld not aver either that ttie sidewalii upon Maple 
Street was open to public travel at tlie time of tlie accident, or that the street 
had been in use as a highway for 10 years. In the case of Fuller v. City of 
Jackson, 92 Mich. 197, 52 N. W. 1075, the suprême court of the state decided 
that the provlso In the fourth section of the statute of 1887, with respect to 
10 years' use of the street, applied only to highways in townsliips, and not 
to high-ways in villages and cities, and to thls extent the décision in Claris 
V. Village of North Muskegon, 88 MIch. 308, 50 N. W. 254, was overruled. 

The circuit court held that the judgment In the state court was no bar to 
a recovery in this action, and upon a trial a judgment and verdict for plalntifC 
was rendered In the sum of $2,500. 

The only assignments of error relate to the ruling of the court with référ- 
ence to the efflect of the action in the state court and the judgment therein. 

Boyd & Sullivan, for plaintiff in error. 
R J. Macdonald, for défendant in error. 

Before TAFT and LURTON, Circuit Judges. 

TAPT, Circuit Judge, after stating the case as above, delivered 
the opinion of the court. 

By the common law of Michigan, municipal corporations are not 
liable for injuries to a traveler caused by the defective condition 
of the streets within their borders. Détroit v. Osborne, 135 U. S. 
492, 10 Sup. et 1012; Détroit v. Blackeby, 21 Mich. 84; Détroit 
T. Putnam, 45 Mick 263, 7 N. W. 815; Church v. City of Détroit, 
64 Mich. 571, 31 N. W. 447. The right of the plaintiff below to 
recover for her injuries against the village or city rested whoUy 
upon the act of 1887, and a good déclaration ought to hâve set 
ont the conditions précèdent to a recovery mentioned in the stat- 
ute. The déclaration in the state court was bad for not averring 
that the street or sidewalk upon which the accident occurred 
veas open for public travel. The déclaration in the court below; 
contained such an averment. The question presented, therefore, 
is whether a judgment rendered against a plaintiff on demurrer 
to his déclaration, because it does not aver a fact essential to a 
recovery, estops the plaintiff from recovering on the same cause 
of action in a second suit, wherein the déclaration, in stating 
the cause of action, does aver the essential fact previously omitted. 
We are clearly of tiie opinion that the ûrst judgment is no bar to 
a recovery in a second suit. 

A demurrer to a déclaration is an admission by the défendant 
that the facts stated in the déclaration are true, and a submission 
to the court of the question whether, on those facts, the plaintiff 
is entitled to recover. If the demurrer is sustained, the décision 
of the court is one of law, namely, that, on the facts stated in the 
déclaration, the plaintiff is not entitled to recover, and, if judgment 
goes upon the demurrer, the only issue which bas been finally 
determined between the parties is this one of law. Such a judg- 
ment only estops the plaintiff from raising, in a second suit, the 
same question of lavf in the prosecution of the same cause of ac- 
tion. It does not prevent him from prosecuting, a second time, 
the same cause of action, provided he can and does allège, in his 
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déclaration, additionàl facts, so that its légal sufflciency to sua- 
tain a recovery does not dépend on the question of law upon which, 
the demurrer in the first case tumed. A leading case establish- 
Ing this principle is Gould v. Eailroad Co., 91 XJ. S. 526, 533. Upon 
page 533, Mr. Justice Clifford, deliveriag the opinion of the court, 
said: 

"From thèse suggestions and authorltles, two propositions may be deduced, 
eaeh of which has more or less application to certain vlews of the case be- 
fore the court: (1) That a judgment rendered upon demurrer to the déclara- 
tion, or to a materlal pleading, setting forth the facts, is equally conclusive 
of the matters confessed by the demurrer as a verdict flnding the same facta 
would be, slnce the matters in cootroversy are established in the former case, 
as well as In the latter, by matter of record; and the raie is that facts thua 
established can never after be contested between the same parties, or those 
In privlty with them. (2) That if judgment is rendered for the défendant 
on demurrer to the déclaration, or to a materlal pleading in chief, the plaintlft 
can never after malntain against the same défendant, or his privies, any 
similar or concurrent action for the same cause upon the same grounds as 
were disclosed in the flrst déclaration, for the reason that the judgment upon 
such a demurrer détermines the merits of the cause, and a final judgment 
decldlng the right must put an end to the dispute, else the lltigatlon would 
be endless. Rex v. Kingston. 20 State Tr. 588; Hltchln v. Campbell, 2 W. 
Bl. 831; Ciearwater v. Meredith, 1 Wall. 43; Gould. PI. § 42; Ricardo v. Gar- 
das, 12 Clark & F. 400. Support to those propositions is found everywhere; 
but It is equally well settled that if the plalntlfC fails on demurrer, in his flrst 
action, from the omission of an essential allégation In his déclaration, which 
Is fully supplied in the second suit, the judgment In the flrst suit is no bar 
to the second, although the respective actions are Instituted to enforce the 
same right; for the reason that the merits of the cause, as disclosed In the 
second déclaration, were not heard and decided in the flrst action. Aurora 
City V. West, 7 Wall. 90; Gilman v. Eives, 10 Pet 298; Eichardson v. Boston, 
24 How. 18&" 

In Gilman v. Rives, 10 Pet. 297, 802, it was held that "a judgment 
that a déclaration is bad in substance can never be pleaded in bar 
to a good déclaration for the same cause of action." See, also, 
Terry v. Hammond, 47 Cal. 32; Gerrish v. Pratt, & Minn. 61 (GU. 
14); Wilbur t. GUmore, 21 Pick. 250; Cannony v. Hoober, 5 Pa. 
St. 307; Eodman v. Eailway Co., 59 Mich. 398, 26 N. W. 651; 
Stevens v. Dunbar, 1 Blackf. 55, 56; Birch v. Punk, 2 Metc. (Ky.) 
544; Railway Co. v. Brown, 23 Fia. 104, 1 South. 512; Moore v. 
Dunn, 41 Ohio St. 62; Freem. Judgm. § 267; Herm. Estop. § 273. 

The case of Goodrich v. Chicago, 5 Wall. 566, is much relied upon 
by counsel for the plaintiff in error, but it is entirely consistent 
with the cases above cited, and does not aid him. The case was 
a libel in admiralty against the city of Chicago by the owner of 
a steam vessel which had been sunk by a collision with certain 
obstructions in the harbor of the city. The answer of the city 
set up, in bar of recovery on the libel, a former adjudication in a 
state court in Illinois, in which the libelant, as complainant in a 
common-Iaw action against the city, had flled a déclaration set- 
ting ont the same facts as those averred in the libel. In the state 
court, the city had demurred to the déclaration on the ground 
that, under the statute relied upon, the city owed no duty to the 
plaintiff. The demurrer was sustained, and judgment was given 
on demurrer for the city. The suprême court of lUinois affirmed 



698 FEDERAI <BEPOBÏBÔi Vol. '62. ■ 

this jtidgment 20 HL' 448. 1 The suprême court ôf ffiè Uâited 
States helié that th.e pleaefthe former adjudicaliotf ^âs a gébd 
bar to recovery, because the facts stated in the libeî râisèd ëiactlv 
the same' iJôiat of law WhicB. had been decided againat the libelant 
when complaimaiit in thé state coui't, and this conbfedèd him upon 
that point of law, with respect to that cause of action. If the 
libelant in |lxe, admiralty c|9,^e had set forth, in his libel, additional 
facts whiçtepiad^ the que^^^ of its légal sufficiency a différent 
question from that presented to the state court on demurrer to the 
déclaration^' the' resuit would'necessarily hâve beén différent. 

The ç,ase of AÏley v. No^^lll U. S. 472, 4 Sup. Ot. 495, has no 
application whateyer to th^é ..point hère under discussion. The 
question in that case was whether a hearing on a gênerai demurrer 
to a cotnplaint, under the 'Code of New York, was a "trial" of 
the cause, wîtliin section .3' Of the act of March 3, 1875, providing 
that plaintifEs and' défendants entitled to remove any suit from a 
state court to the circuit court of the United States could do so 
by filing a petjtiofi for such reiiloval "before or at the term at which 
said cause could be first trièd and before the trial thereof;" and 
it was held that euch à hearing was a trial, because it would finally 
dispose of the case stated in the complaint on its merits, unless 
leâVe to amend or plead over jwas grantejï. But there was nothing 
in that case which called upon the court to décide that a judgment 
upon such a demurrer would estop the bringing of a second suit 
on the same cause of action when additional facts were averred, 
raising a différent question; of law. Tlle case did not présent the 
question of former adjudication, and is not an authority in respect 
to it. It only involved a construction of the removal statute of 
1875j and the méaiiing of the word "trial." 

There is a second assignment Of error made by the plaintiff in 
error, in that the court below held that the pendency of the suit 
in the state court was not a bar to the suit in the fédéral court. 
The assignment of error cailnot be sustained, for two reasons: 
First, because the pendency of the former suit is to be availed of 
as a défense by plèa in abatement; and; second, because, even as 
a plea in abatement, the pendency of the same action in the state 
court is not a good plea in a fédéral court, though it has concur- 
rent territorial gurisdiction with the state court. Gordon v. Gil- 
foil,99U. S. 168. 

The judgment of the court below is affirmed, with costs. 



I PAUtiY JA-IL BLDG. & MANUF'G CO. v. HEMPHILL COTJNTY. 
(Circuit Côiirt of Appeals, Fifth Circuit. May 15, 1893.) 
"' ■ ■ ., ■ No. 135. 

APPEAL — MaTÏERS BrOUGHT UP for ReViBW — EXCEPTIOKS BY De'fbkdant 
IN Ebrok. ' 

On a wrlt of error sued out by plaintiff to review a judgrnent on a 
verdict for défendant, exceptions talveii,by défendant to rulings sustaining 
objections to certàiri of liis pleas cannot be considered. 
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2. ConTKACTS— Performance— CoKCLusiTENEss or Décision op Inspector. 
A con tract with a county by plalntiff, a nonresldent corporation, to 
build a jail, provicled that the county sliould appoint a commissloner 
qualifled to judge of the work, whose duty It sbQuld ,be to inspect and 
report upon the work, and to notify plaintiff of any work or materials 
aot in accordanee with plans and spécifications; his allowing the work 
to be completed wlthout notice to be considered as an acceptance of it by 
the county. Heîd, that it was no défense to an action for the contract 
prlde that the commissloner appointed was not qualifled for the dutj' , 
and that nothlng but positive proof of mala fldes on plaintlfE's part 
could oTercome the flnallty of the commissloner's action. 

8. Samb. 

The jury In such action were Instructed to flnd for défendant if they 
should flnd that the material and work did not substantially comply with 
the reauirements of the contract and spécifications, ffeld^ that this did 
not give sufflcient weight to the provision for inspection. 

In Error to the Circuit Court of the United States for the North- 
ern District of Texas. 

Thls was au action brought by the Pauly Jail Building & Manufacturing 
Company, of St Louis, Mo., against the county of Hemphill, state of Texas, 
upon a contract entered into June 2a, 1888, whereby the plaintiff contracted 
to bulld for défendant county, at the county seat, the town ot Canadian, a 
jail and cells, according to certain speciûcatlonB agreed upon, and the défend- 
ant county agreed, upon the completlon of said jail building, to pay to the plain- 
tiff; IpJ 3,000 in 6 per cent, coupon bonds, to be issued by the défendant county. 
The plalntltt's pétition aUeged and set up the contract and spécifications at 
lengtii, and that it had completed said jail building in accordanee therewlth, 
but that défendant refused to pay plalntlflE anythlng for the jail, or make or 
deliver its bonds, as It had coutracted to do, to plaintlfC's damage, as Is al- 
leged, of $15,000. One of the provisions of the conti-act, as set dut in plainfltt's 
pétition, is: "Said party of the second part further agrées to appoint a com- 
missloner, whose duty it shall be to luspect and report upon the work during 
its constniction, said commissloner to be a man qualifled to judge of the 
work; and should any work be done, or should any material be furnished, 
whlch, in his opinion, is not in accordanee with plans and speciflcations, it 
shall be his duty to notify the party of the first part thereof, by letter mailed 
to Its address at Its principal office, in St. Louis, Mo., unless said commissloner 
and the agent or subcontractor of said party of the first part efln agrée upon 
the subject in controversy. Should said commissloner allow said work to be 
completed wlthout notice, it shall be considered the same as an acceptance 
of the work by the party of the second part. When notice of the tlme flxed 
for the completlon thereof is given by the said party of the first part, the said 
commlssioners' court shall convene in spécial session at a tlme to be fixed by 
the said party of the first part, examine the said work, and recelve the report 
of said commissloner, and, if completed accordlng to contract, shall accept 
the same, and make payment therefor as herelnbefore agreed." 

The défendant, in answer to plaintiff's pétition, among other défenses, 
charged that "plalntlfC and its agents, having full authority in the premises, 
entei"ed Into a combination and conspiracy with one Polly, the county judge 
for said Hemphill county, and at least two of the commissloners for said coun- 
ty, l'or the purpose of defrauding said county by building a jail, and palming 
the same ofl: upon said county at at least three times its cost and value, the 
proflts and gains thereon to be divided between tue plalntifC and said county 
judge and said commissloners;" that "Hemphill county, through her county 
Judge and commissloners, and before the plaintiff had expended anythlng 
upon the falth of said pretended contract; protested against said contract, and 
repudiated the same, and that, If the plaintiff ever built a jail pursuant to 
or under said contract, the same was built by the plaintiff, at his own risk, 
over the protest and in défiance of the wishes of the défendant, the plaintiff 
relyiug splely upon a vold contract, obtalned by debauching and corruptlng 
the commi.'43ioners' court for said county, to burden the défendant with an 
illégal debt;" that "the clause in said contract provlding that a commissloner 
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should be appointed by the défendant td represent It In the construction of 
8uch Jall was frauduiently toserted by the platetiflf, tn order to overreach 
the défendant, and to estop It from complalning of wortMess work and ma- 
terial, and not ttovà any boùest and legltlmate piirpose, and to enable the 
plaintlff to take advantage of its own fràud and wrong, and Is against public 
poUcy and vold." It chargea àlsO that, kno-wîng that the plalntlfE was pro- 
eéediiig forcibly to build the jau, and that It would rely upon the clause pro- 
viding for the appolntment of a commissloner, the commlssioners of défendant 
county appointed one Robert Moody to act as such commissloner, as was pro- 
vided by the contract, with thé express agreement wlth the plaintlfC that such 
appolntment should not be held as a récognition of the contract. The de- 
fendant also charged that the plaintlft dld not use bricks of the kind required 
by the spécifications, but soft and worthless ones; that It used a class of stone 
apparently Sound and durable, but whlch was known by plaintiff and its 
agentg to be unsound, and wholly unfit for the work; and that it did falsely 
and fraudulently represent t» said Moody that said stone was sound and 
durable. It also claimed that Moody was not an expert in judging of the 
quality or grade of cernent Or palnt or tin to be used, and in each of thèse 
respects the plaintiiEf, to keep him from objecting to the quality used, did 
falsely and fraudulently represent to the défendant and to Moody that the 
quaUty and grade of each of thèse articles were the best grade and quality; 
and that he (said Moody) was So induced not to object to the use of the saine, 
but that the quality and grade of such were wwthlesa, cheap, and inf erior to what 
had been specifled in the contract. It is alleged that plaintlff and its agents 
did fraudulently and secretly usé. In the cernent work of the floor, grass, 
weeds and other perishable inàterial, instead of broken stone or brick, as re- 
quired in the speciilcations; that plaintiflf failed and refused to place galvan- 
Ized Iron window and door caps on the Windows and doors, and elbows on 
the down spouts sufllcient to conduct the water away from the building, and 
willfully, intentionally, and fraudulently failed to comply with the contract 
in almost every partlcular. 

The plaintlff then flled a «upplemental pétition, and demurred to the 
plea of défendant whlch set up the niatters of bribery and interest of 
its commlssioners in the contract, because the same were no défense to plajn- 
tifl's said action, and to the plea of revocation of contract, because it was not 
alleged that the same was done with plaintiffs consent The plaintlff further 
excepted to that part of défendant'» answer wherein the ignorance, incompe- 
tencyr and imfitness of the commissloner or superviser appointed by the de- 
fendant was set up, as it did not allège or contend that the said commissloner 
acted fraudulently or corruptly. The plaintiff further excepted to so much 
of the flrst amended original answer as pleaded that the provision of the con- 
tract for the appolntment of a commissloner or supervisor was inserted in 
defendant's contract with fraudulent intent fOr the purpose of deceivlng and 
overreaching the défendant, because that allégation constituted no défense 
to plalntlff's cause of action, and that the défendant is estopped from pleading 
Its ignorance of said contract. The plaintiff further excepted to ail of the said 
original answer whlch sought to set up, by way of défense, the failure to 
perform the work according to the conixact, because said amended answer 
nowhere alleged that due notice of such defects, if any, at the time of their 
occurrence, was mailed to plaintlff at St. Louis, In accordance with the terms 
of said contract; and that thls def ect is not cm-ed or obvlated by any alléga- 
tion as to the Ignorance or unsklllfulness of said commissloner. 

The case coming on to be heard, the court sustained the plalntlff's flrst and 
second exceptions, whlch were to so ir nch of said answer as set up bribery of 
the commlssioners and the revocation of the contract, and that the paragraph 
of the contract which provided'for the appolntment of a commissloner was 
fraudulently Inserted, and that alleged the walls to be ont of plumb, and that 
plaintiff and its agents wholly failed and réfused to place galvanized Iron 
window and door caps upon Ûie building, to whlch ruling the défendant ex- 
cepted; whereupon, the trial belng had before a jury, plaintiff Introduced 
In évidence certifled copies of the records of the county court of Hemphill 
coimty for 22d of Jime, 1888, authorlzing the county judge to slgn the con- 
tract for building the jail building, and the original contract and spécifica- 
tions; also, the order of the county com:t appointlng Robert Moody as com- 
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missloner on the part of the cotmty, as provlded for by the contract, and the 
testlmony of John Rausch, the superintendent of the plaintiff company en- 
gagea in the construction and érection of this jail building, who testlfled gen- 
erally as to the building, saying that it was constructed according to the 
plans and spécifications, and in most particulars it was better, showing the 
particulars wherein the building difCered, if any, from the spécifications in 
the contract, and clalmed In several respects that the work done and quality 
of material used was better than called for. Hère the plaintiff rested Its case. 
The défendant then read letters showing that Moody, the commlssioner or 
superviser, appointed by the commlssioners' court for said county, had com- 
plained to the plaintiff, at its home office at St. Louis, and also to the super- 
intendent in charge, of bricks which were being used at the time, and pro- 
testing against thelr use. The testimony of said Moody was that such pro- 
test was regarded once or twiee, but some of the brick were put into the 
building; that part of the outside walls were built of brick that he objected 
to; that they were of différent colors, and soft; that they were put In the 
walls, but it was represented to hlm that they were taken out; and that he 
saW some of them taken ont, but he did not see ail of them taken out; and that 
the plalntlff's agents used a lot of poor brick, notwithstanding bis protest, 
Moody also testlfled that he was no judge of the quality of cernent; that he 
had to dépend upon the label on the outside of the barrel and what others 
told him about it; that the stone that was used looked ail rlght and solid 
to hlm; that he knew that it came from a condemned building, but that 
he supposed the building had been condemned on account of the poor work- 
manship in it; that Watson, who was doing the work (plaintiff's agent), said 
they were good rock; that he looked at them, and they looked very good; that, 
in mixing concrète, it would get out among the.weeds, and the man would 
rake in the grass and weeds with the concrète, and get it mlxed up; that he 
objected, and the man started to rake it out, and Watson said: "Don't take 
it out; it is just as good as hair or anything." Part of the grass and weeds 
was taken out, but he had reason to believe It was not ail taken out 
He further testlfled that, at the time the cément was used, he had no reason 
to believe that it was Inferlor and not good; that Mr. Rausch claimed that 
it was good or better than the contract called for, but that Loulsville cernent 
was used, instead of Bosedale; that Mr. Kauseh said it was the same grade 
of tin that was used that the contract called for, except that it was a llttle 
better and one grade heavier. The défendant also Introduced testimony tend- 
ing to prove that the coimty never accepted the jall; that it was never used 
but once, and that was with the subcontractor's consent, and upon the pro- 
vision and understanding that such use of it should In no way be construed 
into an acceptance of it by the county. It was also shown In évidence that the 
authorized agent of the Pauly Jail Building & Manufacturing Company, after 
the completion of the building, made a tender of the keys to defendant's 
agents, and requested a fuU investigation of every phase of the jail contract 
and the work of construction. The défendant also introduced testimony 
to show that the floors of the building were imperfect; that the roof leaked 
in several places; and that the walls were not plumb; that some of the 
stones of the foundation were soft, and cleaved ofC in places. 

Durlng the trial, the plaintiff announced to the coifft that it abandoned its 
claim on a quantum memit, and stood on the contract alone. After the intro- 
duction of much testimony regarding the quality of the material furnished 
and the character of the work performed, which we do not deem it necessary 
to review for the pin-pose of this case, the trial judge charged the jury: 

"(3) A substantlal compliance by plaintiff with its contract, according to 
the terms of said contract and the spécifications attached thereto, Is ail that 
was required of plaintiff in erecting said jall house; and if you flnd, from the 
évidence, that the character of the material used in erecting said jall and 
the work In constructing said jall both came up substantially to the require- 
ments of the contract sued on, and that said jail, when finished, was a sub- 
stantlal compliance with said contract and spécifications attached thereto, 
then you will find for plaintiff the contract price of said jail, to wit, $13,000, 
with interest thereon at 6 per cent, from February 9, 1891. 

"(4) The converse of the above proposition is true. If you flnd, under the 



,!702 .vrvrjo') >■ rEDEiUL-iBEPÔETER, vû1..6'2.: .•;■'. ...,,;/.' 

evidencçjifthafc'ttie'taaterial usëd In constructing said jall ^nd the work done 
to ereotjns «aniettdidi not mibsta;iïtlally comply wlth the teqûirements of said 
ooQtraCtiaud spécifications, thenyOn will flnd a verdict for the défendant j 
- .;;'(5)i Defmdant tosalleged thatsald-jall was constmctfed wlth sof t., inferlor 
•brickii îunstiltçd forthe construction of said jail house; also, tiïat plaintlfC used 
a class of Btooe ttoa* was unsound and pefishable f or the foundation tvalls of 
safd' jaili' alsoi th^t pîaintifC used a grade of CGment inferlor to pure Bnslish 
cernent, and nnStdtêd» to the wiotrkto be done on. said jftil; also, that plaintifl 
•n&eâ, In roofing said jall, a grade of tin inferlor to that called for in the con- 
-teact. If the testiïnony convlnces you that' the matter of brick, above re- 
ferred lx> In thls paaragraph, plaintlff fell below the cotitract in the character 
ofithfft mater lai nsedii^d that such departure (taking the jail as a whole, and 
co^sidering the purpûsesfor whlch It was to be used) made the jail, when 
•cômpleted, not a eubstantial coiupliance wlth the contract, then you will ûnd 
f or i def endanti On i thé other haiidj if such departure from the contract, if 
-fonnd JroHi- the eyidiénce to hâve occurred, was not material and substantial, 
and' Éhei jall; inotwlthstandlngsUch departure, was still a substantial com- 
.pliaàce wlth the contract, then you will lind for the plainUfft aâlùstructed in 
papagraph No. 3, ab«Wè, unless,iinder instructions No. 6iof this (iharge, you 
flndi for détendant. 

"(6)- If ijrou are satisfied from the, testimony that plaintifl uSed a Btone for 
the foundation Walls of said Jail that was unsound and unfit for that pur- 
pose,- or used a- quality of cernent in consta-ucting said jall that was cheap 
and in£e?ior to that called for In the contract, or used a grade of tin inferlor 
sinû -daflarent to that Called for iQ said .contract, and that Robert Moody, 
.conimissloner, sUfCefred said material tobe used In constructing said jail under 
ithe/'Hiistaken: bellef that it.wBsi a good quality, and complied wlth thé con- 
tractjiand. that such belief on thepart of Mbody was induced tay the fraudu- 
lent and. taise 'représentations: of piaiûtiff's agents,' who were constructing said 
jail, toithe effect that said lùaterial was good and complied wlth. the contract, 
then, iflthe testimony further cûInVinces you thatj in one or more of the three 
cases refearred to In this paragraph, plaintifC fell below the contract in 
the dharacter of the material used, and tiiat such departure (taklng the jall 
as a .whôle, and conSidering the pUrposes for which it was tO be used) made 
the : jail, rwhen completed, not a substantial compllance wlth the contract, then 
you. will flnd for défendant. On the other hand, if such depatture from the 
contract (If found friom the évidence to hâve occurred) was not material and 
substantial, and the jail, notwithstandlng such- departure, was still a sub- 
stantial compllance wlth the contract, thaï you will flnd for the plaintifC, as 
instructed tn paragraph No. 3, above, unless, under Instruction (5) five of thls 
charge, you flnd for défendant. 

"(7) if you flnd from the testimony that the eommlssioner Robert Moody 
allowed said work of laying the foundation wlth the stône wlth which It 
was laid to be completed, and the rooflng of the jail with the tin that covered 
it to be done, and the cernent .floMs to be laid without objection on his part, 
and that such action on his part was not Induced by f raud or fraudulent rep- 
resenta'tlons of the plaintiff or its agents, but grew ont of :carelessness, igno- 
rance, or Inattention of said Moody, tiien the défendant cânnot now complaln 
of the use of said material, unlesé there was a gross departure from the 
contract in the use thereof, such as rendered the building substantially unflt 
for the.iiass for which it was intended; but if said brick or stone or tin or 
cernent,. 1 or; the wock thereon, .When put into said jail, were Inferlor to that 
called for by the contract, but not to an extent that prevented said jail from 
substantially eomplying wlth-; the contract sued on, then you will flnd for 
plaintiff; the contract price of sftid jail,:to wlt, $15,000, less' the value thereof 
by rea^son of such détective work or material. - 

. "(8) If there was no willful departure by plaintifC from the terms of the 
contract, OT omission in essential points, but, if he performed the contract in 
ail its essential and material parti culars.he will not be held to bave for- 
feited his rlght to pay by reason of unimportant or technical omissions or 
defects. 

"(9) The charge that the county judge and two of the comtnissioners were 
Interested in the contract is not before the jury; neither Is the charge that 
they were bribed." 
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Whereupon the plaintiff moved the court to Instruet the jury to disregard 
ail évidence touching the defective materlal or defective construction, except 
such defects as the évidence shows may bave been communicated to plain- 
tiff at its principal office in St. Louis, Mo., by the cominissioner of the défend- 
ant, whlch the court refused to do, and plaintiff excepted to such refusai, and 
also to the fourth, fifth, sixth, and seventh paragi-aphs of the court's charge 
to the jury. The jury returned a verdict for the défendant, and plaintiff filed 
a bill of exceptions, with seven assignments of error. 

George Clarke and D. C. Bolinger, for plaintifiE in error. 
W. O. Davis and J. L. Harris, for défendant in error. 

Before McCOEMICK, Circuit Judge, and LOCKE and TOULMIN, 
District Judges. 

LOCKE, District Judge (after stating the facts). The history of 
this case, as shown by the record, is that one board of county offlcers, 
county judge, and commissioners of the défendant, while in office, 
entered into a contract with the plaintiff for the building of a 
county jail, for whlch the county was to issue and deliver to it 
$13,000, in coupon county bonds. Subsequently, and before the 
jaU was built, a new board of county ofScers, being elected, consider- 
ing, apparently, that the county did not need a jail, endeavored, if 
possible, to defeat the contract, but the record fails to show what 
action they took, if any, to rescind it, or to notlfy the plaintiff of 
their rescission of it, if any was made. 

The first contention of défendant county, and which has been ably 
urged, is that the plaintiff had no right in law or justice to insist 
upon building the jail, and thus increase any expense or damage 
that might be suffered by the county. While such contention would 
appear to be entitled to considération, the record of the case is such 
that it is impossible to détermine the facts connected with the 
rescinding of the contract. Such abrogation was pleaded and ex- 
cepted to, and the exception sustained; and, although the ruling 
appears to hâve been excepted to, yet, the exception being taken 
by the défendant, in whose favor judgment was given, we hâve 
before us no bill of exceptions or assignment of errors in that be- 
half. Admitting that the position of défendant in that particular , 
point is correct, and that notice of the rescission of the contract was 
duly given, and plaintiff had its remedy in an action for damages 
for a breach of the contract, such plea conld not fully defeat the 
plaintiff's action, but might limit the damages. ïufts v. Lawrence, 
77 Tex. 526, 14 S. W. 165. The same may be said in regard to the 
ruling of the trial court upon the plea of défendant found in the 
fourth paragi'aph of its answer, wherein bribery and a corrupt and 
illégal conspiracy between the officers of said county and agents 
of the plaintiff Company are alleged. The judgment being in favor 
of défendant, by whom such exceptions were talvcn, we do not con- 
sider that tliose questions are so before us that we are permitted 
to pass upon them. 

In the case as presented for our judgment, the plaintiff was a 
nonresident corporation, acting èntirely through its agents and 
subcontractors, and the provision in the contract which placeâ it 
within the power of the défendant county to sélect its owii commis- 
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sioner to act as inspecter during the buildÎBg, if honestly carried out 
in accordance with its terons, would neçés^arily hâve been of the 
greatest assistance apd protection to botli of the contracting parties, 
and would appear to be a wise and prudent précaution in the com- 
pletion of such, a work, the actual supervision of which must neces- 
èarily be delegated to the représentatives of each party, and could 
not be scrutinized by the principals of either. By it every opportu- 
nity in reason waa giveà fôi* the défendant to secure good materials 
and work, and the plaintiff would at the same time be protected 
from the faults and négligence of its own servants, by being im- 
mediately informed of, and enabled to correct them, and also 
from any complaints that might be subsequently made, too late to 
détermine their truth op f alsity. The action of such an arbiter or 
Superviso]^ in the absence of any complaint made at the time and 
in the manner provided by the contract, is prima facie évidence of 
cpmpliance with the contract, and should be conclusive, except upon 
clear and distinct proof of fraud, Eailroad Co. v. March, 114 U. S. 
549, 5 Sup. et. 1035; Kihlberg v. U. S., 97 U. S. 398; Sweeney 
V. U. S., 109 tJ. S. 618, 3 Sup. Ct 344; Railroad Co. v. Price, 138 
TJ. S. 185, 11 Sup. Ct. 290; Ogden v. IJ, S., 60 Fed. 725; ^ Railway Co. 
V. Gordon, 151 U. S. 285, 14 Sup. Ct. 343. In determining such 
question ot fraud, the burden of proof is upon him alleging it Was 
such évidence of fraud given in this case as would justify the sub- 
mission of that question to the jury, or was it sufflcient to justify 
the jury in flnding fraud? Fraud ia something more thaa the ex- 
pression pf an opinion which may prove not to be true, with no in- 
tent or degire to wrong or mislead. Nothing but an actual inten- 
tion to decéive — nothing but an actual fraud — ^would justify a flnd- 
ing impeaching the plaintifl's compliance with the terms of the 
contract. An intentional perversion of the truth, for the purpose 
of obtaining some advantage of another, would, we consider, be 
necessary to remove the presumption of the faimess of action in such 
a case as this. The contract provided that the commissioner should 
be a man qualifled to judge of the work, and was to be selected by 
the défendant; and aUeging in the answer that no such man was 
'selected, but one not qualifled for the duty devolving upon him, 
should hâve no weight as a matter of défense, and nothing but posi- 
tive proof of mala Mes on the part of the plaintiff or its représenta- 
tives should be permitted to overcome the flnality of the commis- 
sioner's action. Unquestionably, in the making of the contract, 
it was the intention of both the contracting parties that his action 
should, in the absence of fraud, be final. 

With this view of the case, ail questions regarding the character 
and nature of the work, except the brick complained of by him and 
the fraud of the plaintiff, are eliminated from the case. But thèse 
should be carefuUy considered at each step of the proceedings. In 
the fourth paragraph of the learned judge's charge, we flnd the in- 
struction to the jury that, if they found the material and work did 
not substantiaUy comply with the requirements of the contract and 

' 9 O. C. A. 251. 
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Spécifications, liey should find for the défendant In this, wîth no 
langnage of référence to or connection with any other portions of 
the charge, we do not consider that sufflcient weight was given to 
that important provision of the contract providing for an inspection, 
but that the bénéficiai effects of alT such supervision were eliminated 
f rom the case. In this we consider an error was committed, to the 
injury of the plaintiff. Nor do we consider the testimony would 
hâve justified the jury in finding such évidence of mala fides of the 
plaintifE in the représentations regarding the brick, stone, cernent, 
and tin as would hâve entirely defeated its claim, under the sixth 
article of the charge, which was excepted to. 

The judgment of the court below is reversed, and the cause re- 
manded, with instructions to grant a new trial; and it is so or- 
dered. 



VINCENT v. LINCOLN COUNTY. 
(Circuit Court, D. Nevada, June 18, 1894.) 

No. .577. 

1. COUNTIES — PEEKEaîTATIOW AND AiXOWAWCE OF CLAIMS — JUDOMENTiON BONDS 
pATABtB MîOM SPECIAL FUND. 

Where the statute authorîzing the Issnance of bonds provîdee for thdr 
payment by levylng a spécial tax and creatîng a spécial fund, the allow- 
ance by the county bo.ird and audit of a daim on a judgment on such 
bonds, as payable out of the gênerai fund, is not an allowance in the man- 
ner and to the estent to which the bolder is entitled, and be is not pre- 
cluded from maintainlng an action on the Judgment because another rem- 
edy is prescribed by statute to enforce paymait of claims allowed and 
audlted. 
S. Samb. 

Gen. St. Nev. §§ 1950, 1964-1966, requlrlng présentation of claims and ac- 
counts to the county commissioners and county auditor for allowance and 
approval, apply only to unliquldated claims and accounts, not to bonds 
and coupons, nor to a judgment upon bonds and coupons; and such prés- 
entation is not necessary before an action on such a judgment. 

This was an action by 0. D. Vincent against Lincoln county on 
a judgment against the county. The case was submitted to the 
court on an agreed statement of facts, and a jury was waived. 

Freeman & Bâtes, for plaintiff. 

Trenmor Coffin and Geo. S. Sawyer, for défendant 

HAWLEY, District Judge (orally). This is an action brought 
upon a judgment obtained in this court by the plaintiff against 
the défendant on the 8th of November, 1888. The judgment and 
the indebtedness evidenced thereby were founded and based upon 
certain bonds and coupons issued under and pursuant to an act of 
the législature of this state entitled "An act to consolidate and fund 
the indebtedness of Lincoln county," approved February 17, 1873 
(St Nev. 1873, p. 54). The constitutionality of this act was sustained 
by the suprême court of Nevada in Bank v. QuiUen, 11 Nev. 109. 
The jurisdiction of this court was upheld in Vincent v. Lincoln 
County, 30 Fed. 749; and the judgment rendered by this court was 
sustained by the suprême court of the "United States in Lincoln Co. 
V. 6 2F.no. 8— 45 
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▼i'LTfàimg, 1S8 TT. S. 529, lO eiup. Ci 8Ô8.1 No part bf tM Jtidgtnent, 
eitlier ôf th& prinicipal or the interest dtie tlierèon, has been paiid. 

TMs case ivàs tried Ibelore the court, a jury hàvîng been waîved^ 
upon an agreed statemënt 6f facts, a» follows: 

"It is hereby çtîpiilatediptbJs action liliat on September 1, 1893, tlie plain- 
tifl flled In tné^ëmcb of thë:clerk of thé btoard of couhty commissloners of 
liiucolii cotmty; NfeVadàj HWiTèrlfled clàitt and deœand àgalnst sald county 
up^ the judtmènt mentloned in thé compladnt, and that a copy of sald judg- 
ment was attiiohed to sçidc^mwhenso flled, Thajt on Septepiber 4, 1893, 
at its regiflay ^onthly n^eê^|»j|,r,the, action of eald board taken In regard to 
sald clalm aùd'ëntered èû'théipliiutès'aiid rtfcord ôf sald boa^d was Jn words 
and figures foUowing, to wrt: 'The dëttiaiias 6î Chas. Sùtro, C. D. Vincent, 
and Luning €^. foc thé payment of the |)rinclpal, intèreati dnd accrued coets 
01^, judgmenijs gxi the bonds l^eld by theaji .agalnst tlncpln çounty was taken 
up and reàd. Moved and secbnded that the above demanda be laid over for 
one month. Oarried.' That on the 2d day of October, 1893, at its regular 
monthly meeting, the action of sald bôàrd taken In regard to said claim and 
entered on Its record ajid iflln^tes was Inisrords and figures foUowing, to wit: 
'Moved and seconded that 'mê judgmént' on bonds field by C. D. Vincent 
against Lincoln coiinty for 1;^e sum of $117,263.34 be allo-wfed and audlted. 
Carried. Ordered thàt the clérk write Lùning and Oo., Chas. Sutro, and 0. D. 
Vincent that thelr demands were allowed ànd audited and ready for liquida- 
tion.' .That,thiç foregoing,a^e, the onlyproceedingsit^Jcpaibiy; said board in 
fegard to allowlng said claim. That theréàfter, on th^ 6th 487 of November, 
18B3, the cQUPty RUditor of ^Id Lincoln çpunty did, ùnderi: direction of said 
board, aiidit B^d clflilm fo^-'th.esuui of ?117,263.34, and made the same payable 
oUt of the gèçtérai fund lii tiiç.cpuiity treas^ry of sald-LlUiColn county. That 
on September' 1, 1893, aiiàqoû,tWously ttiereafter, to.thçi commencement of 
thls action,' thé fôtsl âm6iin|; bfinoney in .the county treasury of said Lincoln 
county dl4'n6ï,ëi:Ceed thé swh of $8,807.90, ànd the total amoiint of money in 
thé général fujiiï in said tréfi&Tiry did not exceed the sum of $183.45. That 
said Lincom'cëùicity now is, and for many years last past has been, greatly 
Indebted (in addition to and prior to plaintiff's claim), which indebtedness- 
was, when plaintiff's claim was presented as aforesald, and still is, repre- 
sêiited by unpriid Cértificates of . tndebtedjiess drawh on thé gênerai fund, in an 
amount approXiniî^ting $31,443,69. That ail ca^iflcates of indebtedness drawn 
on said genei'al fiind in sald cotfnty treaaury since the yeai;, 1880 are outstand- 
ing and unpaîd for waijt of Itthds to pay the sànie. That the revenues of 
sald Lincoln C6unty for county purposes for the last five years hâve not ex- 
ceeded in anv one year the sum of $22,114.06, ail of which has been yearly 
colisumed and expended in the yearly current and necîéssàry expenses of run- 
ning the courity-government'of Lincoln county, exclusive of sald clalms and 
said certificates of indebtedness against aald gênerai fund. That the total 
value of ail taxable property in Lincoln coupty for purposes of coiuity taxa- 
tion and revenue, according to the last àssessinent, is $576,349.10. The total 
assessed valuation Of ail taxable property Ih Lincoln coUnty for the purposes 
of county taxation and revenue for the past five years has been as folio ws: 
For the fiscal year of 1893, $576,349.10; for the fiscal year of 1892, $450,863.10; 
for the fiscal year of 1891, $415,926.52; for the fiscal year of 1890, $343,209.12; 
for the fiscal yêat of ,1889, $313,426.25." 

The complaint in this case was ûled October 9, 1893. The con- 
tention of défendant is that, as shown by the stipulated facts, the 
claim of plaintif? was allowed by thé board of county commissloners, 
and audited by the county aùditorof Lincoln county, before this 
action. was commenced} that plainttff is pursuing a wrong remedy; 
that he must follow the course prescribed by the statutes of this 
State (Gen. St Nef. §§1949-1951); thsut he cannot main tain any 
action in this court upon the judgmént unless the board of county 
commissioners hâte refused to allow the claim, or some part there- 
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of (îd. §§ 1964-1966); that îf tjie board, without justification, re- 
fuse to allow a daim based upon a judgment regularly obtained 
against the county, the proper and only remedy is by mandamus 
to compel tlie board td allow the daim. In support of this conten- 
tion, défendant dtes and relies upon the following authorities: 
Alden T. Coupty of Alameda, 43 Cal. 270; Ehoda t. Alameda Co., 
52 Cal. 350; McFarland v. McCowen, 98 Cal. 329, 33 Pac. 113; Bank 
V. Quillen, supra; State v. Board of County Com'rs of Lander Co. 
<]Srev.) 35 Pac. 300. 

If it was necessary to présent the daim to thé board bef ore brlng- 
ing this action, it is apparent that the board did not allow the same 
to the fuU estent that plaintifE was entitled to. When the daim 
was presented, it included the full amount due upon the principal 
and interest. Action on the daim was, however, laid orer for 
one month; and, when the daim was allowed, it did not include the 
accruing interest for that month. ïhis was doubtless a mère inad- 
vertence Upon the part of the board, as it allowed the daim just as 
it was presented. But, independent of that fact, it afflrmatively 
appears that the board did not allow the daim in the manner and 
to the extent that plaintiff was entitled to, because the allowance 
was qualifled by directing the paymënt of the daim ont of the 
gênerai fund of the county. This was a limitation of the rights 
and remédies to which plaintiff is entitled imder and by virtue of 
the statute authorizing the issuance of the bonds and interest-béar- 
ing coupons, and providing for their payment by the levying of a 
spécial tax, and creating a spedal fund, etc. St. Ner. 1873, p. 54. 
The judgment originally obtained in this case, and upon which 
this action is brought, is conclusive that the bonds and coupons 
upon which the judgment was rendered were binding obligations, 
which entitled plaintiff to payment of the same ont of the funds 
created by law for that pui-pose, or out of any fund that could be 
lawfuUy created for the payment of the same. And it is not 
within the power of the board to limit this right so as to deprive 
plaintiff of the remedv to which he is entitled under the law Ealls 
Co. et. V. U. S., 105 U. S. 733, and note; Lincoln Co. Ct v. U. S., 
Id. 739, note. 

But there is another view of this case which fumishes a con- 
clusiye answer to the contention of défendant, and renders it un- 
necessary to review the authorities cited in its behalf. The ques- 
tions presented are virtually settled by the décision of the suprême 
court of the United States in Lincoln Co. v. Luning, where the court, 
in answering a similar contention, said: 

"It is further objected that tlie complaint was defectiv:e in not showing thaf 
the bonds and coupons hâd been presented to the county commissioners and 
county audltor for allowance and approval, as provided by sections 1950 and 
1964-1966 of the General Statutes of the state. Those sections, referrlng to 
claims and accounts, hâve application only to unliquidated claims and ac- 
counts, and do not apply to bonds and coupons. This question was presented 
in the case of County of Greene v. Daniel, 102 U. S. 187, 194, in which the 
court observed, speailng of bonds and coupons, that 'the claim was, t» ail 
intents and piuTposes, audlted by the court when the bonds were issued. The 
validlty and amount of the llability were then deflnitely fixed, and warran*» 
on the treasury given, payable at a future day.' " 
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I ant )of bpinion tlmt this pranciple is as applicable to an action 
on Ihe |ndgment as to tte action upon the bonds and coupons, which 
resalted in obtaining the judgment. It was not therefore necessary 
f or the {dalntiff to présent his claim to the board, or await its ac- 
tion thdreon, in order to maintain this action. 

Thie derk will enter judgment in favor of plaintifi, as prayed for 
in Mb èOmpIalnt. 



SUTRO V. LINCOLN COUNTÎ, 

LUNDfG 00. V. SAMB. 

(Circuit Court, D. Neyada. June 18, 1894.) 

Nos. 678 and 582. 

Thèse were two actions— one by Charles Sutro, "the othei* by the Lnnlng 
Compaltiy— a^alnst Lincoln county, each on a judgment agalnst the county. 
Bach case was submltted tothe court on an agreed statement of facts, and a 
jury -waa ■nraived. 

Freemaii& Bâtes, for plalntlff Sutro. 

J. P. Langhome, f or plaintifl Lunlàg Co. ^ 

Trenmor Ooffln and Geo. S. Sawyer, for défendant 

HAWLEY, District Judge. The prlnciples announced In Vincent v. Lincoln 
Go., 62 Fed. 705, are decislyeof the questions ralsed In thèse cases. Upon 
the authority of that case, judgment Is hereby directed to be entered In favor 
of the plalntUfs h^ein, as prayed for In the respective complalnts. 



HBNDBBSON et al. v. SMITH. 

(Circuit Court of Appeals, Fifth Circuit May 8, 1894.) 

No. 211. 

Tbbtamentaby Powbbs— Execution — Dbbd of Trust. 

A marrled woman's wlll gave ail her property tO her husband, "durlng 
hls natural life, to be by him maUaged and dlsposed of lu whatever way 
may to him seem just and rlsht;" and directed that ail remaining at 
hls death undisposed of by him should be divlded among their children. 
Land which had belonged to thelr community estate was conveyed by 
him, after he had married agaln, hls sefeond wife joinlng, by a deed of 
trust to securé payment of money advanced to him, making no référence 
to the will, but partlcularly describlng the land with habendum to the 
trustée, his suceessor or substltute, forcver, and covenant of warranty. 
Beld, that the trust deed was a sufflclent exécution of the power declared 
In the wlll, and passed the ehtlre title, and not alone the husband's estate 
In the land. 

In Error to tiie Circuit Court of the United States for the Western 
District of Texas. 

This vras ah action of trespass to try title to land, brought by 
Francis Sinith against James W. Henderson and pthers. On trial 
by the court withont a jury, judgment was rendered for plaintiff. 
Défendants brought error. 

Sam Streetman an^T. S. Henderson, for plaintiffs in error. 
H. P. Drought, for défendant in error. 
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Before PARDEE and MeCORMICK, Circuit Judges, and LOCKE, 
District Judge. 

MeCORMICK, Circuit Jndge. This is an action of trespass to 
try title, tlie form of real action in Texas. The land had belonged to 
the community estate of James W. Henderson and Ms wife, Mary 
E. Henderson. She died testate in 1880. Her will was duly pro- 
bated. It provided: 

"(2) After relleving ail our property of every incumbrance whlch may be 
upon It at my death, I wlll and bequeath to my beloved husband, J. W. 
Henderson, ail my effects, of any nature and description, both real, personal, 
or mixed, durlng hls natural llfe, to be by hlm managed and disposed of in 
whatever way may to him seem just and right, having fuU faith and con- 
fidence that he will guard well the interest of our darling children in ail his 
dealings. (3) At the death of my sald husband, I désire that ail effects then 
remaining undisposed of by my said husband shall be divided equally among 
onr children, share and share alike, .taking into aceount any'advances that 
may hâve been made them durlng the life of my said husband." 

Mary E. Henderson left surviving her eight children, the fruit 
of her marriage with James W, Henderson. He married a sec- 
oud wife. In 1890, he, joined by his second wife, conveyed the 
land in controversy to a trustée, to secure the payment of a large 
sum of money advanced Henderson by the ârm of which the de- 
fendant in error was a partner. The deed of trust makes no réf- 
érence to the will of Mary E. Henderson. It particularly describes 
the land, it provides for a substitute trustée, and in its habendum 
clause uses this language: "To hâve and to hold the above-de- 
scribed premises and appurtenances, rents, profits, and income, 
improvements and machinery unto the said party of the second 
part, and his successor or substitute, forever." It contains a 
covenant that the grantor will warrant and forever défend the 
title to the same unto the said party of the second part, and his 
successor, against the lawful claims of ail persons. Default was 
made in the payment of the money, and the substitute trustée, in 
accordance with the terms of the trust deed, conveyed the land 
to the défendant in error. He brought this action against James 
W. Henderson and the descendants of Mary E. Henderson. The 
pleadings are formai. The contention of the plaintiff below, the 
défendant in error, is that the absolute fee-simple title to the lands 
passed by this conveyance through the trustée. The contention 
of the plaintiffs in error is that Mary E. Henderson vested in her 
husband only a life «state in her half of their community prop- 
erty; that, having in his own right a one-half interest in the land, 
and under the will a life estate in the other half, his deed must 
be construed to pass only thèse interests of his in the land, as 
it makes no référence to the power, and can hâve substantial 
effect without référence to it. The parties waived a jury, and 
the trial judge gave judgment for the défendant in error. The 
folio wing are assigned as errors: 

"(1) The trial court erred in its first conclusion of law in flnding that the 
will of Mary B. Henderson, deceased, passed the fee-simple title to the prop- 
erty in controversy to her husband, the défendant J. W. Henderson, because 
same conveyed only a life estate to said James W. Henderson diu-ing bis 
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n|ijt}irftl,lffç„fi(pd he took no gfrÉÇtrtfttestate ubdei? sald wîll. (2) The trial court 
'erréd ïn Its second conclusion oif law In holding that the deed ■ of truat ex- 
ecuted by said défendant J. W. Henderson, to H. P. Drought, trustée, passed 
ail of the tltle to the property In said James W. Henderson, including both 
bis comtnunitjr Interest and hls'deceased wifé's community interest, as em- 
braced: m ap.^ wljl, becaupe said deed o;[ trust could and did only convey 
the légal esta,te which said James W. lïénderson had in said land, whlch 
estate joniy Cottàlsted of bis balf of said bomiuunity prpperty, and bis life 
estate tn-hlidëceûsed wlfe's bâlf 6f Said' community pi'operty, devised to him 
in her wlU, and did not convey absolutely In fee simple hls said deceased 
wife's, h^lf o| sîiid community pEçperty," 

If w'e ri'lJiliy tinderstand the plàlntitfs in error, they do not con- 
tend 1iiiâ|; JJairy E. Henderson's wUl did not give her husband 
power to flJienate ail of her half of their community property. 
Their ctf&tëntîoii is that, owning an interest in the property sufS- 
cient to give eflect to his deed, and making iû his deed no référ- 
ence tcfihe w;ill, the deed mn^t be, construed to pass only Ma own 
estate in the land. It is manif est that, unless both of the assign- 
ments pf error above recited are wejl taken, the judgment of the 
circuit court must be afflrmed. If tlie will passed the fee-simple 
l;itle to the property in cont-roversy to J. W. Henderson, it is im- 
ïnaterial to, inquire further. If, on the other hand, his deed must 
be held sufflcient to show; a disposition under the conceded power, 
it is whoUy immaterial what estate the surviving husband took, 
under the will, in the testatrix's half of their community property. 
Touching this question of! the exécution of a given power, it is to 
be ob^erved that: ; 

"The power mày be e^^ecjuted wlthout recitlng It, provided the act shows 
that the donee had in view the subjectof the power. • ♦ * The gênerai 
rule of construction, both àg to deeds ànd wiUs, is, if there be an interest 
and a power existing togéther in the same person, over the same subject- 
matter, and an act be dbne wlthout a palrtlcular référence to the power, 
it wlU be applied to the inta'ôst, and not to the power. • * • in constru- 
ing the (Instrument in cases whçre the party bas a power, and also an in- 
terest, the Intention is thegireà't object of Inquiry. And the Instrument is 
constriied to be elther ah àppointment or a release; that Is, either an ap- 
pointment of a use In exécution of a poww, or a conveyance of the interest, 
as wlll best effect the predopilnant intention of the party. It may, indised, 
operàte as an appointment,,and also as a conveyance. If It be so iiitended, 
though the usual pràctice is to keep thèse two purposes clearly distinct." 
4 Kent, Comm. 333-335. 

In Hough V. Hill, 4*7, Tex. 148, James S. Steele had executed two 
powers of attomey to conyey land. The flrst, dated October 4, 
1838, named Alexander H, LiTermore as the donee, and the second, 
dated Pebruary 25, 1839, named Amos H. Livermore as the donee 
of the power. In construing the deed oiîered in évidence, the 
suprême court of Tex^s say: 

"Notwlthstandlng the fact that the deed to Bailey purports to bave been 
made by vlrtue of the flrst power of attcaney, and is silent as to any other 
power, we think that if A. H. Livermore, who, as attomey in fact for James 
S. Steele, executed that dééd; was in reality, by virtue of the second power 
of attorney, empowered to do so, the deed would be valld." 

In Weir V. Smith, 62 Tex. 1, the power relied on was declared 
by wUl, and the exécution of the power, as claimed by the par- 
ties, was by the wiU of the donee. The latter will did not refer 



HENDERSON V. SMITH. 



711 



to the flrst will, but the property named in certain clauses of the 
will of the donee was shown to hâve belonged to the first testa- 
tor, and there was nothing to raise a presumption that the tes- 
tatrix in the second will had or claimed any other interest in the 
property that as donee of the power. Those clauses were upJifld 
as an exécution of the power. It was held that, in certain other 
clauses of lier will, she disposed of lands and personal property, 
to which she asserted title in herself, in a manner inconsistent 
with any intention, through thèse last clauses, to exécute the 
power given her by the will of her husband. The court say: 

"If she had named, in thèse clauses,- property embraced in the will of her 
husband, then the question would arise whether her disposing of the property 
as her own would rebut the presumption of her intention ,to exécute the power 
given by her husband. No such case, liowever, is presented." 

In the case just cited, the court quotes from 4 Kent, Comm. 
335, and say the rule as there stated is well sutained, citing an- 
thorities. While Mary E. Henderson surrived, her husband had 
exclusive control of their community property, and could dispose 
of it in whatever way to him might seeni just and right. She 
had understood this, and had fuU confidence in him. Her chil- 
dren were his children. There were a goodly number of theru. 
It was evidently in the interest of the family, as such, and of thèse 
children, that she undertook by her will to provide for the continu- 
ation of this control and power of disposition in the event of her 
death. It appears that at the date of the exécution of her will 
their property was incumbered. It may hâve bèen incumbered at 
the time of her death. However this may be, she declared : 

"I will and bequeath to my beloved husband, J. W. Henderson, ail niy ef- 
fects, of any nature and description, both real, personal, or mixed, during 
his natiu'al life, to be by him managed and disposed of in whatever way may 
to him seem just and right, having full faith and confidence that he will 
guard well the interest of our darling children in ail his dealings." 

There is nothing in this record to show that he has not con- 
tinued to deserve that confidence. He procured advances of money 
amounting to a large sum. To secure the payment of this money, 
he executed the deed of trust through which such title as he con- 
veyed passed to the défendant in error. The land is carefully de- 
scribed. It, and ail its appurtènances, rents, profits, incorae, im- 
provements, and machinery are conveyed to his grantee, with cove- 
nant to warrant and forever défend the title to the same unto the 
grantee against the lawful claims of ail persons, To meet cer- 
tain provisions in the Texas law relating to estâtes of deceased 
persons, in the event of his death, his wife joins in executing this 
deed. The transaction is in no manner différent from what it 
would hâve been had his first wife been still living. She would 
hâve joined in the trust deed, and only for the same purpose, — 
to meet the contingency of his death occurring before the tnist 
was fully executed. Can it be doubted that it was the intention 
of James W. Henderson, in making this trust deed, to pass thei'eby 
ail the estate in the land described which he, in any right, or 
under any power, was authorized to convey? Could such inten- 
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tion be more conçlasiTely shown than it therein appears? We 
conclude that Ma cp^veyance totUÎe, défendant in error, through. 
the trustée, must be beldto be an exécution of the power declared 
in the wjll of Mary E. Henderson, and tlie judgment of tlie circuit 
court is tberefore affirmed. 



OASEEY et al. V. OHENOWBTH. 

(Circuit Court of Appeals, Fifth Circuit May 1, 1894) 

No. 150. 

1. ApPBABANcœ— Waivbr op Objection to Service of Procbss. 

Défendants In an action In a state court, In which an attachment was 
levied on their property, being nonresidents of the state, removed the 
cause to the United States circuit court, and again to the circuit court 
at another place. Thereâfter they flled au answer, raising ail the merits, 
but asserting that they reserved theii? rlghts as nonresidents, and also 
flled a motion to quash the attachaient, asserting that they appeared for 
the purpose of the motion only, whereupon the attachment was quashed. 
Seld, that they could not afterwards question the sufficiency of the 
servie^ on thei» of the citation in the suit 

8, Vendok and Puhchasbr— Eepudiation of Contract by Pckchasbr— De- 
FECTs in Vendor'8 Titlb. 

In an action for breach of a contract by which plaintifC agreed, In pay- 
ment for merchandise bought of défendants, to pay $1,000 and convey 
certain lands,: it appeared that he could not glve title to the lands, 
but there wàs évidence that défendants had repudiated the contract be- 
fore actual default on pialntlfC's part, and also évidence to the contrary. 
Held, that it was error, without subniitting to the jury the question as 
to default on défendants', part, to direct a verdict for plaintifiC for the 
$1,000 whiCh he had paid. 

In Error to Circuit Court of the "United States for the Northern 
District of Texas, at Dallas. 

This was an action by J. W. Chenowetli against John Caskey and 
W. J. Wilkes for damages for breach of contract, brought in a court 
of tàe state of Texas, and removed therefrom by défendants. At 
the trial in the circuit court, the judge directed the jury to flnd for 
plaintifP. Judgment for plaintifE was entered on the verdict De- 
fendants brought error. 

On September 24, 1891, the plaintlfC§ in error, John ÇasKey and W. J. 
Wilkes, composlng the firm of Oaskey & Wilkes, then engaged in mercan- 
tile business in Ft i Worth, Tex., contracted in writing with défendant in 
error, J. W. Ohenoweth, to sell him thelr stock of merchandise at invoice 
prlc'es, with 5 per cent, added, and Ohenoweth agreed to pay for same as 
follows: $1,000 cash when stock was tendered for invoice; "also, to convey, 
by good and sufflcient warranty deed, sections 13, 15, 23, 53, and the north 
229 acres of section 55, ail in block 16, Texas & Pacific réservation lands in 
Taylor county, Texas." The contract also provided: "Said Ohenoweth also 
rèpresents that he has good title to said land, and that the same is clear 
and free from any lien or incumbrance whatever, except a lien of $3,746.20, 
and that at least 60 per cent of said land is substantially free from breaks 
and gravel; and said Ohenoweth agrées to fumlsh complète abstracts of title 
to said land, bringlng title down to time of conveyance herein agreed to be 
made." It was provided in contract that Caskey & Wilkes should take the 
land hereinbefore described, as a payment upon the stock of goods, at the 
sum of $8,094, and subject to the lien of $3,746.20. It was further provided 
that the Invoice should be commenced September 28, 1891. Detailed pro- 
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vision was aiso made as to the exécution of notes for the balance of the 
amount for which stock shonia invoice, but thls Is not deemed' material hère. 
Chenowetïi not being ready on the 28th, invoice was not commenced nntil 
October Ist, at vehich time he paid the $1,000 cash provided in the contract 
The invoice was completed October 9th, and the amount was found to be 
$22,116.65. Both parties assisted In the Invoice, and both were at considér- 
able expense therein, which fuUy appears in the évidence. At the close of 
the invoice, Ohenoweth handed Caskey & Wilkes five abstracts of title, one 
for each of the tracts named in the contract. They were certifled, of date 
September 21, 1891, as being complète abstracts of the records of Taylor 
county, Tex., affecting the title to said lands. Thèse abstracts (except for 
missing deeds, patents, and other matters hereinafter specified) brought the 
title down to the Interstate Rallway & Construction Company, subject to a 
vendor's lien on each tract in favor of the IVanco-Texan Land Company. At 
the same time, Ohenoweth handed to Caskey & Wilkes flve Instruments, not 
recorded, and not shown in the abstract, releasing the liens of the lYanco- 
Texan Land Company; also, flve wàrranty deeds from the Interstate Rall- 
way & Construction Company to Chenoweth, dated in June, 1891, but not re- 
corded, and not shown in the abstracts. It appears from Chenoweth's évi- 
dence that thèse deeds were delivered to him in June, 1891. The abstracts 
were in the usual form, but contained no abstract of the patents to thèse 
lands, the patents not havlng been recorded. One of the instruments shown 
In each of sald abstracts was a deed of trust from the Texas & Pacific Rail- 
way Company to the Fidelity Insurance, Trust & Safe-Deposit Company, 
dated prier to the date of the patents. In this deed of trust it apears that 
said railway Company had, for one dollar and other considérations (not 
named in the abstract), conveyed to the ndelity, etc., Company ail lands said 
railway company had or should acquire from the state of Texas for build- 
ing the Rio Grande division of said road; the abstracts statlng "that the con- 
ditions and stipulations of said trust deed cover twelve pages, and are too 
voluminaus to set out" The abstracts also showed that there were two deeds 
missing to complète the chain of title, even down to the Interstate, etc., Com- 
pany. One of the lacking deeds was from the Fidelity, etc., Company to 
Duncan Sherman & Grain, and this Chenoweth handed to défendants next 
day. Thls deed, though not appearing in the "complète abstracts," showed 
that It had been recorded prier to September 21, 1891, the date abstracts 
were certifled. The other lacking deed, which had not been recorded, and 
did not appear In the abstracts, was from Duncan Sherman & Grain to the 
Franco-Texan Land Company. This latter deed, Chenoweth Informed de- 
fendants, was In possession of Robertson & Coke, attomeys at Dallas, to 
be used as évidence in a suit in the fédéral court, but Chenoweth furnished 
no proof or statement showing that said suit did not aflfect the title to said 
lands. Chenoweth procured this deed on October 13th. On October 14th, 
Chenoweth made another tender to défendants, tenderlng them the foUow- 
ing: (1) The flve abstracts already descrlbed; (2) the flve patents from the 
State to the Fidelity, etc., Company for the lands in contract, "as assignée 
for the Texas & Pacifie Railway Company;" (3) the flve releases of liens by 
the Franco-Texan Land Company; (4) the five deeds from the Interstate 
Railway & Construction Company to Chenoweth; (5) the deed from Duncan 
Sherman & Grain to the Franco-Texan Land Company; (6) the deed from the 
Fidelity Insurance, etc., Oo. to Duncan Sherman & Grain; (7) wàrranty deed 
from Chenoweth to lands in contract; (8) notes according to contract, and 
money enough to pay for recording instruments not recorded. Caskey and 
Wilkes declined to accept the tender, and did not pay back to Chenoweth the 
$1,000 cash he had pald on the contract About 200 acres of the land was 
not in Taylor but In Jones county, and Chenoweth fnrnished no abstract 
from Jones county records. It appears from the évidence of Wilkes that de- 
fendants requested Chenoweth to procure from Robertson & Coke a cer- 
tiflcate concerning the unrecorded deed held by them for use as evidenc'' 
in a lawsuit, showing that titles to lands in contract were not affected by 
said suit, but this Chenoweth failed to do. 

In December, 1891, Chenoweth brought suit on the contract in the district 
court oî Wise coimty, Tex., alleging performance on bis part and breach 
by défendants, and clalming $6,158 damages, and caused a large amount of 
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defeadaiif;8' property to bç l^vl^eçl ,on under wrlt of attj^dinient. The attacli- 
ment wàs bas^d upon the CàiCt tiiat défendants were nonresidents of the 
State o£,T;e3ça^. On Februariy 1, 18Ô2, Caskey & Wilkes flled a pétition in the 
district coivft of Wise counly, ,and therein, asserting tliat tiiey specially ap- 
pear for tbe purposes set forth in ttke pétition, alleged as lollows: "That the 
controver'sy in sald suit Is. between citizei^ of différent states, and that the 
potitioners, being ail the défendants in above-entltled s'ults, were at the tlme 
of the commencement of sald suit, and still are, citizens of the stsite of Mis- 
souri, and ponresldents of the siate of Texas, and the plaintiff in tlie suit was 
at the tipie of the commencement of sald suit, and stlU Is, a citizen of the 
State of Texas; and, tenderlng bond and seciu-ity, prayed for an order of re- 
moval of the sald cause Into the circuit com-t of the United States for the 
northerk district, at Dallas." On the same day the state court, on the pé- 
tition, and ou ^ agreement between the parties, in writing-, that the cause 
might be trajjsîerred, ordered the same] îto be transfen-ed to the United 
States court at .pallas. It seems, upon this order of removal, the transcript 
pf the record wâs flled in the circuit court for the northern disti'ict of Texas, 
at Graham, Grahani, belng th^^place whère the next term of the circuit court 
for the northçpn district of Tç^as was to be hèld. On the 15th day of March, 
1892, the foUbwlngentry.was.made at Graham: "This cause coming on to 
be heard on|,'inotion to transfep to Dallas, It is ordered that the same be aud 
is hereby trâiisferrèd to Dallas by agreement flled." On the 17th of May, 
Caskey & WlUies flled In the circuit court for the northern district of Texsis, 
at Dallas, défendants' original. ^^swer, in which, after preamble as foUows: 
"Now comé th^ d^f^ndants, reserying their rights as nonresidents of this 
State, ànd npt submlttlng Ûjernselves tp the jurisdiction of the court, but ap- 
pearing ojaly ïor tfa,^ pùrposèi hereinafter set ont,"— they specially and generally 
demurrèd ànd, excépted to the sufiiclency of the plaintifE's original pétition, 
and on such .deiptirrers prayed the judgment of the court. On the same day, 
Caskey & Wlkes.^led a iuotïbn to quash the attachmènt ou various groimds 
àssigned, and therein again asserted an appearance for the purpose of the 
motion Qnly.flind denytog tlie Jurisdlction of the court over their persons. 
On January 16^18193, the cause came on to be heard before the circuit court 
on motion tjP.i^^a^h the attachjnent, and the same on argument was granted, 
and thereujiiçû, it, $vas ordered that the att;achment be quashed and set aside, 
and held for èâùght. On the 17th day of January, 1893, agaln came the défend- 
ants, by coUn^el, "for the piurpose alone of resisting the jurisdiction of the court 
Bérein, and no other, and sây that this court cannot exercise jurisdiction over 
<hèse défendants, in this cànse, for that both of thèse défendants réside now, 
ànd did reSlde, in the state of Missouri, at the tlme of the institution of this 
suit, and that ho citation in this case was ever served upon them, except in 
the state ôf iMlssouri, and by a priva té person therein, who delivered to 
thèse défendants, In sald state, certifled copies of plaintifE's pétition; that 
wrlts of attachmènt were sued out in this state, and levled upon property of 
mesp défendants; that thèse défendants appeared specially, as appears by 
motion to quàshi flled May 17, 1892; and that said motion to quash sald at- 
tachmènt bas this day been sustained, and said attachmènt proceedings quash- 
ed and held for naught; wherefore, they pray the judgment of the court 
whether they dught furthèr tb answer therein." At the tlme of flling this 
motion thé counsèl for Caskey & Wilkes, reciting the spécial appearances 
tliereinbeforé made in the case, asked leave to withdraw their answer, and 
for leave td flie plea to the jurisdiction, whereupon the court refused to 
grant défendants, leave to withdraw their answer, to which the défendants 
excépted. befeûdànts below then flled their flrst amended original answer, 
àlle^ng n6hi»érformance on the part of plaintiff, and claiming damages there- 

On the triai of tfae case, after the conclusion of the évidence, the court 
charged the jury as follow?: "In this case the jury are instructed that the 
plaintiff has f ^lled to show title in himself In October, 1891, to the lands he 
was to put Ih, trade with défendants. You will therefore flnd for plaintiff 
one thousahd dollars, the amount he paid défendants, with 6 per cent. In- 
terest per a^nnum from the date it was paid," the same being the only in- 
struction givèn by the court) to the jury; and the défendants, then and there, 
before the iv^y rethred, duly excépted tp the giving of that part of said 
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charge which read as follows: "Yow wlll therefore flnd for plaîntiff oné 
thousajQd dollars, the amount he paid défendants, with 6 per cent interest 
per annum from the date it was paid,"— and défendants then and there 
stated the grounds of thelr said exceptions to be aa follows: "(1) PlaintifTs 
failure to prove title was in itself a breach of the contraet, such as to prevent 
him from any recovery on the case made by his pétition. (2) Because, under 
the undisputed évidence, plaintifC had falled to comply with the contraet sued 
on; hence, défendants were entitled to hâve their claim for damages sub- 
mitted to the jmy. (3) Because the abstracts of title were not complète,— 
they not showing the condition of Jones county records as to lands in Jones 
county; not fully showing the deed of trust to the Fidellty Company; not be- 
ing brought down to date; not showing any of the seventeen instruments 
referred to In plalntiff's testimony. (4) Because of the grave doubt left upon 
the title In the matter of the deed in the hands of Robertson & Coke, wlth- 
out any explanation whatever. (5) Because plaintiff was not ready to com- 
ply at the close of the invoice, and It was not shown that he could not, by 
the use of diligence, hâve been ready at that time. (6) Because contraet con- 
templatëd performance at the close of the invoice, and plaintiff, by his own 
acts, had thus construed it, and had used no diligence; and having failed, 
and shown no légal excuse, he must bé held to hâve broken the contraet (7) 
Because the court should hâve instructed the jiu-y as to what constituted 
compliance by the respective parties, and left the question of compliancc 
and damages to the jury. (8) Because, even though défendants may bave 
declared the contraet off on October 12th, and though it should be held that 
they had not waited a reasonable time, yet as plaîntiff afterwards deraanded 
compliance, and himself attempted to comply, such déclaration was no waîver 
on the part of défendants, and gave plaintiff no rights as against défendants; 
and, the plaintiff having failed to fully comply on the 14th of October, he 
committed a breach of the contraet, which entitled défendants to hâve their 
claim for damages submitted on the évidence introduced." In the bill show- 
ing thèse facts the court said: "In this case it was the opinion of the court 
that the défendants had repudiated the contraet, and kept the $1,000, when 
the plaintiff was trying to carry it out, and that too after he had substan- 
tially fnmished abstracts of his title. But the plaintiff failed on trial to 
show title to himself, at the date of the contraet, to the lands he was to con- 
vey, from the sovereignty of the soil; hence the above instruction. With 
this explanation the above exception Is approved and allowed, this March 
23, 1893." And it fm-ther appears that the folio wing instruction was asked 
by the défendants: "If the jm-y believe from the évidence, under the instruc- 
tions given, that the plaintiff failed to comply with the contraet on his part, 
and if you further believe from the évidence that the défendants were ready, 
able, and willing to comply with the contraet at any one time when plain- 
tiff should comply with the contraet on his part, then your verdict must be 
for the défendants,"— which instruction was refused by the coiurt, to which 
refusai the défendants then and there duly excepted. 

J, R Eobinson, for plaintififs in error. 

Before PAEDEË and McCORMICK, arcuit Judges, and 
LOCKE, District Judge. 

PAEDEE, Circuit Judge (after siatlng tHe facts). The flrst 
matter for considération is tlie jurisdiction of the circuit court 
over the plaintiffs in error. If the cause had remained in the state 
court, then, under the provisions of articles 1242-1243, Rev. St 
Tex., as construed by the suprême court of that state, the appear- 
ance of the plaintiffs in error specially for the purpose of moving 
to quash the service upon them, ci* to quash the attachment issued 
in the case, would hâve been properly taken as a gênerai appear- 
ance, fully conferring jurisdiction upon the court. See York v. 
Texas, 137 U. S. 15, 11 Sup. Ct. 9; KaufCman v. Wootters, 138 U. 
S. 285, 11 Sup. et 298. Irrespective of this, there is excellent 
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aBthorily fou holding that the plaintifEs in errop waived any ob- 
jections to the service of the summons by appearing in the state 
court, and flling a pétition for the removal ôfthe cause to the 
lj!rnited States court, and this notwithstanding the appearance was 
said to be specially for the purposes of removal. Sayles v. In- 
surance Co., 2 Curt 212, Fed Cas. No. 12,421 (opinion by Mr. Jus- 
tice Curtis); West v. Aurora City, 6 Wall. 139; Bushnell v. Ken- 
nedy, 9 Wall. 387; Construction Co. v. Simon, 53 Fed. 1 (opinion 
by Mr. Justice Jackson). In the instant case, not only did the 
plaintifEs in error appear in the state court, and there file a péti- 
tion for the removal of the cause, but the record shows that after 
the removal there was an appearance in the circuit court at 
Graham, which (so far as the record shows) was unquaUfled, for 
the purpose of having the cause removed to the circuit court at 
Dallas for trial, and that in the circuit court at Dallas the plain- 
tiffs in errpr appeared, and flled an answer raising aU the merits 
of the cause at the same time that they specially appeared, and 
moved to quash the attachment issued in the case. It is true, 
the answer asserts that the plaintifls in error reserved their rights 
as nonresidents of the state, and submitted themselves to the 
jurisdiction of the court only for the purposes of the answer. It 
is difftcult to see how the plaintiffs in error, by appearance in the 
circuit court, could hâve inore fuUy submitted themselves and 
their cause to the jurisdiction of the court Submitting them- 
selves to the jurisdiction of the court for the purposes of the an- 
swer was aboùt ail that any défendant could do in that behalf. 
We understafld the général rule to be that any appearance of a 
défendant in court, when sued, for any other purpose than to 
object to the sufficiency of the service upon him, and move to 
quash therefor, is to be taken and held as a gênerai appearance 
in the case. Certainly, when a défendant who bas not been 
strictly served according to law cornes into court in suck case 
to obtain relief, or the beneflt of a privilège outside of the suffi- 
ciency of the Service, he ought not to be heard thereafter to say 
that the court, has no jurisdiction over the case because he has 
not been properly notifled. In this case it appears that the 
plaintiffs in error first procured the removal of the cause from the 
state court to the circuit court at Graham, then a removal from the 
circuit court at Graham to the circuit court at Dallas, then flled 
an answer, and thereafter procured the attachment in the case 
to be dissolved, and yet, after ail thèse proceedings, object that 
the original service of citation upon them was insuflcient in law 
to bring then^ into court. 

On the merits *f the case, the plaintiffs in error complain of the 
instructioi^^ of; the court, in directing the jury, as a matter of 
law, that the plaintiff below was igntitled to a verdic|: for $1,000, 
the amount ie'had paid the défendants below, with 6 per cent 
interest per annum from the date it was paid, and in refusing to 
instruct the jury as foUows: 

"Jf the ivBcy beUeve from the évidence, undèr thé Instructions given, that 
thet plaintiff failed to comply with tlie contract on hls part, aii,d if you furthei' 
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belleve from the évidence that the défendants -were ready, able, and wlUing 
to comply wlth the Contract at any one time when plaintlfif should comply 
wlth the contract on his part, then yoiur verdict must be for the défendants." 

It appears that the trial judge was of the opinion — undonbt- 
edly, from his view of the évidence in the case — 
"That the défendants had repudiated the contract, and kept the $1,000, when 
the plalntiff was trying to carry it ont; and that too after he had substantlally 
furnished abstracts of his tltle. But the plaintiffi failed on trial to show 
title in himself, at the. date of the contract, to the lands he was to convey, 
from the sovereignty of the soil." 

As we understand this, it means that the plaintiff in the court 
below could not give title to the lands he had agreed to convey, 
and yet, while he was trying to carry ont the contract, the défend- 
ants repudiated the same, and therefore the plaintiff belovf could 
recover back the amount he had paid under the contract, and the 
défendants below could recover no damages for the failure of the 
plaintiff to perform. It is clear that the plaintiff below was not 
entitled to recover damages from the défendants below for non- 
compliance with the contract of sale, since he had failed to com- 
ply with the contract on his part. 

In this state of the case, whether the plaintiff below was enti- 
tled to recover back the moneys paid by him under the contract, 
and whether the défendants were entitled to recover damages 
for breach of the contract, depended upon the conduct of the par- 
ties, as shown by the évidence in the case. The bill of exceptions 
recites that substantially ail the évidence offered and introduced 
by either party is therein recited. While there is considérable 
•évidence in the bill tending to show that the défendants below 
repudiated the contract, and practically rescinded it, prior to the 
actual jdefault of the plaintiff below, yet there is also considér- 
able évidence tending to show the contrary. From this state of 
the évidence, as we view it, the question of default on the part 
of the défendants below should hâve been submitted to the jury, 
with instructions that if they found the défendants in default, 
or that they had repudiated or' rescinded the contract prior to the 
actual default of the plaintiff below, then he might recover back 
the amount paid under the contract (see Sedg. Dam. § 658; Suth. 
Dam. § 585); if, on the other hand, they should flnd from the 
«vidence that the défendants below were not in default, then they 
would be entitled to recover such damages as directly flowed from 
the breach of the contract, and were proved by the évidence in the 
case. We are of the opinion that the assignments of error in 
relation to the instructions of the court are well taken. The 
judgment of the circuit court is reversed, and the case remanded, 
with instructions to grant a new trial. 
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AUTNA LIFE INS. 00. v. PI,EASAN,T TP. 
(Ôlrcuit Court' ofAppeals. Slxth Circuit. June 5, 1894.) 
. ,•• No. 164. ■ ,';i ■, ,' , 



RAILROAD COMPANIES—MtTNIÔrl'AIj AlD— CoTtSTITUTIONAL RESTRICTIONS. 

li&irrê OWo 1880, p. 167,' WtolcU autHorlzes any township having a popula- 
tion of 8,683 to issue bonflSi in tbe suin oi $40,000 to construct a Une of 
railway, seven iniles in lengtà, between térmlni tq be determined by tlie 
township trustées, in view of the limitea imount to be appropriated, and 
tlie fallure to:prescribe location or termiRi, on its face contemplâtes, net 
a cohstrùcted and equipp,ed tàilroad, but aMnlngllng of public aid witli 
prlvàte calpltal, and therefore vidlates Gctast. Ohio, art. 8, § 6, whicb for- 
bids thé gênerai assenililyto authorize a to-wnship to raise money for, 
or loan lt8 crédit to or ù^ aid of, any joint-stock company, corporation, or 
association. 11 Sup. Çt< 215, 138 U. S. 67, followgd. 53 Fed. 214, af- 
Qrméâ. 

In Error to the Ciïcuit Court of thé United States for the North- 
ern District of OMo, Western Divisiôfa. 

This was an action by the Aetna Life liisurance Company against 
Pleasant township on bonds issued by défendant. The circuit court 
OTefruled a dèmurrër to deféidant's aûswer, and rendered judgment 
thereon for plâintiff, but tie- judgment was reversed on appeal to 
the suprême' courts and' tië case remanded. 11 Sup. Ct. 215, 138 
Tî. S. 67. Plaihtîff then flled a reply to the answer, and the issues 
thereon were trfed by the court,^^a jury having been waired, — and 
judgment wàs réiïdered for défendant Plaintifi brôught error. 

Jàs. H. Sëdgwifck and 0. «T. Bailey, fôr plaintiff in error. 
■ Doyle, Scott & Letvis, f or deïèhdaht in' ërror. 

'çeJÇore TAJEJT:'aid,LURTO]Sr, arcuit Judges, and SEVllRENS, 
^District Ju(}ge. : 

TAFT, Circuit Judge. This wasan action brought by the Aetna 
liife Insurance Company to recover upon bonds issued by Pleasant 
township,. in ¥an Wert county,, Ohio. The défense was that the 
bonds had been issued by the township under an act of the législa- 
ture which waa in conflict with the constitution of Ohio. The act, 
passed April; 9,; 1880 (La^s Chip, p. 157), authorizçd any township 
having a population of 3,<583, uppn a vote of the people, to issue 
bonds in the sum of 140,000 to construct a Une of railway, seven 
iniies in îength, between termini to be determined by a resolution 
of the township trustées. The answer, for a second défense, averred 
that this was one of a séries of acts passed to authorize the con- 
fttrJiction of a railçoad t^rough a linq .of townships from Ohio into 
Michigan; that the acts werei pass^ ;to enable the townshlpsi to 
contribute the amounts named in each act, respectively, to the con- 
struction of a railroad, to be owned and operated as a private enter- 
prise by a private corporation ; that the act was therefore in viola- 
tion of article 8, § 6, of the constitution of Ohio, providing that 
"the gênerai assembly shall never authorize any county, city, town 
or township by vote of its citizens, or otherwise, to become a stock- 
holder in any joint stock company, corporation, or association what- 
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«Ter; or to raise money for, or loan îts crédit to, or in aid of, any 
such Company, corporation, or association." 

A demurrer was flled to the anawer of défendant, which. demnrrer 
the circuit court ôverruled; ' and, tlie défendant refusing to plead 
further, judgment was rendered for the plaintiff. The circuit court 
held that before the bonds were issued the suprême court of Ohio 
had, in Walker t. CSncinnati, 21 Ohio St 14, upheld the validity 
of an act which could not be distinguished from the enabling act 
under which the bonds at bar were issued, and therefore that, in 
spite of subséquent décisions of the same court, made after the issu- 
ance of the bonds, declaring the enabling act invalid, the fédéral 
court must hold the bonds to be vàlid obligations of the township 
issuing them, under the principle announced in the case of Douglas» 
T. Pike Co., 101 U. S. 677. 

This judgment was carried by writ of error to the suprême court 
of the United States. The opinion of that court is reported under 
the name of Pleasant Tp. v. Aetna Life Ins. Co., 138 U. S. 67, 11 
Sup. et. 215. The court held, in accordance with décisions of the 
suprême court of Ohio in the cases of Wyscaver v. Atkinson, 37 Ohio 
St. 80, and Counterman v. Dublin Tp., 38 Ohio St. 515 (rendered 
flince the issue of the bonds hère in suit), that the act was in con- 
flict with the constitution of Ohio, and that such a conclusion was 
not inconsistent with the décision in Walker v. City of Cincinnati, 
21 Ohio St 14 The judgment waa accordingly reversed, and the 
case was remanded to the circuit court, with instructions to over- 
rule the demurrer to thé answer», This was done, and a reply waa 
filed, taking issue with the averments of the answer as to the cir- 
cumstances under which the act; was passed. The case was sub- 
mitted to the court on the évidence, a jury being waived. Spécial 
flndings of fact were made by the trial judge, sustaining the aver- 
ments of the answer, and a judgment was rendered for the défend- 
ant. This judgment is now before us for review. 

The contention for plaintiff in error is that as it was a bona ûde 
purchaser, for value, of thèse bonds, it was not charged with notice 
of anything but the text of the statute itself, and was not bound 
to inquire into the motives or intent of the législature, as inferred 
from other acts passed at the same time, and from facts extraneous 
to the act under which the bonds were issued, the existence or sig- 
niflcance of which it could not know; that, on the face of the act, 
ît raised exactly the same question of constitutionality which was 
considered in the case of Walker v. Cincinnati, 21 Ohio St. 
14 The eflfort of counsel for plaintiff in error is to explain away the 
décision of the suprême court of the United States in this case by 
insisting that the hearing before that court was on the avermenta 
of the answer with respect to the surrounding circumstances under 
which the bonds had been issued, and that no question was then 
before the court as to the right to use such évidence, in attacking 
the constitutionality of the law, against a bona fide purchaser of the 
bonds, for value, without notice. 

We do not find it necessary to consider the objection that bona 
ûde holders of bonds are not charged with a knowledge of surround- 
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ing ciirdiœstànces wMch render the eûabling act invalid, because, 
while the suprême court did refer to such circumstanCes in the dis- 
cussion ©f thé act's validity, still the court held that, even if ail the 
surrounding circumstances were ignored, the aèt was invalid, and 
was plainly distinguishable from the Walker Case. Mr. Justice 
Brewer, in delivering the opinion of the court, af ter referring to a 
décision of the suprême court of Ohio holding a similar act invalid 
(Wyscaver v. Atkinson, 37 Ohio St 94, 95), finally said: 

"The coacluslon of that court was, we think, Imperative, from the facts as 
developed. Beyond that, If we ignore ail surrounding circumstances, the fact 
Is that the amount of the aid to be voted was insufflcient for the construction 
and equipment of a road of even short length; and, turnlng to the mère letter 
of the statute, we notice this signiflcant fact: While the act of 1869 [i. e. the 
act under considération in the Walker Case], by its language, contemplated 
and required a railroad, and thus a hlghway, from Cincinnati outward into 
territory subservlent to its business Interests, the act in question before us 
locates neither the road nor its termini. ïf the letter of the statute alone be 
regarded, (lower is given by this statute to consti'uct a railroad in Alaska. 
Neither location nor termini are prescrlbed, and the gênerai power is given 
to construct â railroad not exceedlng seven miles in length. Can an act con- 
taining such indefinlte provisions, with an appropriation of township aid so 
limited as to foreclose the idea of a constructed and equipped railroad, and 
whose thought of mingling public aid with private capital is so evidenced, be 
one which can be sustained, in the face of the inhibition of the constitution of 
the State of Ohio. We think not" 

In this View, no case for recovery was stated in the pétition, and 
therefore, without regard to the ândings of fact on the évidence 
adduced, judgment ought to hâve been given for the défendant. 
The judgment of the coiirt below is accordingly affirmed, with coats. 
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(Circuit Court of Appeaïs, Fifth Circuit. June 5, 1894.) 

No. 232. 

TAX TiTLBS^POSSESSION of PUKCHASER—EjECTMBNT by rOBMBB OWNER. 

Laws Fia. c. 4115, § 65, passed June 2, 1893, relatlng to recovery of 
possession of land sold for taxes, proyides that, when a purcliaser of such 
real estate prior to the paéèage of the act "bas not entered into and 
taken actual possession of the same, hé shall, within one year from the 
passage of this act brlng suit for the recovery of actual possession of 
the real estate described in such tax title, and In default thereof suçh 
tax title shall become void and of no effect." Such a purchaser, who, 
before the passage of the act, had obtained his tax deed, no one being In 
possession of the land. entè'red and took- possession of it on October 1, 
1893, and thereaf ter remalned In possession. On October 30, 1893, the 
former owner brought e.1ectment against him for the land. Held, that 
the action could not be maintained. 

Error to the Circuit Court of the United States for the Northern 
District of Florida. 

This was an action of ejectment by William E. Vail against George 
W. Richards. The parties agreed to waive a trial by jury, and stlb- 
mitted the case on an agreed statement of facts. The circuit court 
rendered judgment fôr défendant. Plaintiff brought error. 

The waiver and agreed statement of facts were as foUows: 
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The parties to the above-entltled action hereby agrée to waive a trial by 
jury berein, and to submit this case to any judge or judges of said court 
for finding, verdict, and judgment upon the followlng agreed statement of 
facts, whieh are hereby admitted to be true: 

(1) William E. Vail, the plaintlff, is a citizen -a ad résident of the state of 
New York, and was such at the beginning of thls action. 

(2) George W. Richards, the défendant, is a citizen and résident of the 
State of Pennsylvania, and was such at the beginning of this action. 

(3) The lands In controyersy are correctly described in the plaintiiï's décla- 
ration. 

(4) The lands in controversy are worth more than six ttaousand dollars 
($6,000.00), and the sum, amount. or value in controversy in thls action ex- 
ceeds, exclusive of interest and costs, said amount of $6,000. 

(5) The lands In controversy were owned by Frank J. Hinson on January 
1, 1888, he then holding the same by a good and valid title in fee simple. 
The plaintlff hereln holds a deed to said lands from a master In chancery, 
passed upon a valid proeeeding of foreclosure of a valid mortgage, execated 
by the said Hinson to the plaintlff, but the défendant hereln was not a 
party elther to the said mortgage or to the said foreclosure proeeeding. 

(6) On August 4, 1889, the said lands were sold by the tax collector of 
Lake county, Florlda, for the unpaid taxes thereon for the year 1888, and 
said lands were bought at said tax sale by one R. H. Ramsey, to whom 
there Issued a certain tax certiflcate, in which it was certified that the 
said Ramsey had bought the said lands at such tax sale, the said certiflcate 
being number 33. This certiflcate was on October 16, 1890, asslgned by 
said Ramsey to the défendant, Richards. On June 1, 1891, said Richards 
presented said certiflcate to the clerk of the circuit court of Lake county, 
Florida, that being the county and state in which said lands were situated, 
and said clerk Issued a tax deed to said Richards conveying said lands to 
him. Ail the proceedlngs relative to the assessment of the said lands for 
taxes, the advertising of same for sale, because of nonpayment of taxes, 
and the sale of said lands at tax sale aforesaid for taxes, and the issuance of 
said certiflcate of purchase at the said tax sale to the said Ramsey, and the 
assignment of such certiflcate by said Ramsey to said Richards, and the 
issuing and delivery of the said tax deed, were proper and légal and reg- 
ular, and in due form as required by law. The said taxes on the said lands 
had not been paid at or before the said tax sale took place, and the said 
lands were never redeemed from said sale. The said tax deed was by 
said Richards duly flled for record and properly and regularly recorded on 
the 12th day of June, 1891, at page 389 of Book No. 1 of Tax Deeds, in 
the ofllce of the clerk of the circuit court of the said county of Lake, state 
of Florlda. 

(7) On October 1, 1893, the défendant, by his agents, went to the lands In 
controversy, and, flnding no one In possession of said lands, or any part 
thereof, he entered upon the said lands peaceably, openly, and quietly, and 
then and there took actual, open, notorious, and adverse possession thereof, 
and remained in such possession up to the tlme of the commencement of 
this action, and Is al the présent time still in possession of the said lands. 

(8) Chapter 3681 of the Laws of Florida is entltled "An act for the assess- 
ment and collection of revenue," and took effect August 4, 1887; and chap- 
ter 4115 of the Laws of Florida is also entitled "An act for the assessment 
and collection of revenue," and took effect August 1, 1893, having been 
passed June 2, 1893. 

(9) It is further agreed that, at the trial or hearlng of thls cause, each 
and every part of the constitution of the United States and of the constitu- 
tion of the state of Florida (adopted and ratifled by the people of Florida in 
the year 1885), and ail the laws and parts of laws of the state of Florida 
relative to the assessment and collection of taxes, the sale of lands for 
unpaid taxes, and ail the proceedings leading up to, or in any way con- 
nected wlth. tax sales or tax titles wlthln the state of Florida, so far as 
same may be applicable or relevant, are to be considered by the court, and, 
if necessary or advisable, may be ofl:ered in évidence at the trial. 

If, upon the foregoing facts, it shall be found that the plaintiff is entitled 
to malntaln thls action, a Judgment shall be entered in favor of the plaintiS 
v.62F.no.8— 46 
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tôt the MJdOTéry 6f the pofwewslon 6f the lâha» aescrlbed In tha plalntlfTs 
déclaration» and also damages to the sum of tfwo thousand lire hundred dol- 
lars ($2,600); but, If the court shall be of opinion that the plalnttff Is not 
entltled to recover. judsment shall be entered for the défendant against the 
plaintlff en the merits. and for the costs of the action. 

No rlght of appeal or other rlghts are to be walved by elther of the 
partie* except as hereln expressly stipulated. 

Laws Ilia. e. 4115, mentioned in the foregoing agreed statemeût, 
contained the following provision: 

Sec. 65i When the purchaser of land at a tax sale goes Into actual posses- 
sion Of such land, no suit for the recovery of the possession thereof shall 
be brought by the former Owner or claimant, hls helrs or assigns, or hls or 
thelr légal représentatives for the recovery of the possession of such land, 
unless such suit be commenced within four years after the purchaser of such 
tax sale goes into possession of the land so bought; and the purchaser at 
such tax sale, when said real estate Is in the adverse actual possession of 
any person Or persons, shall not be entltled to recover possession of such real 
estate bought at such tax sale, unless suit for Such recovery shall bé brought 
within one year from the date of acquiring a right to such tax tltle; and 
tvheré ainy purchaser of any real estate situated In this state, prier to the 
passage of this act, has not entered into and talien actual possession of the 
same, he shall, within one year from the passage of this act, bring suit for 
the. recovery of actual possession of the real estate described in such tax 
tltie, and in default thereof such tax title shall become void and of no efCect 

J.B. Gaines, for plaintifE in errer. 

Upon thé record In this Casé, Includlng the agreed stateùient of facts, but 
tw6 quêtions are presented for détermination by the court: 

FlJ'st.'The cOnstitutlonality of that part of section 65, c. 4115, Laws Fia. 
<Acts ôf 1893), whlch reads as follows: "Àrid where any purchaser of real es- 
•Eare,'8ltuàted in this state, prlor to the passage of this act, has not entered 
into and' talîen possession of the same, he sbàll, within one year from the 
passage of this act, bring sUIt for the recovery of actual possession of the 
real estate described in such tax title, and In default thereof such tax title 
shall béçonte void and of no effect.'* 

Second. Has the holder of such tax deed any remedy for the ehforcement 
of hi* right other than by suit, within one year from the passage of the 
act in question? 

The pîaiïitlft In error contends that the provisions of the act In question 
referréd to are constitutlonal, and that the défendant in error had no rlght 
under the law to possession of the lands lu question except upon Judgment 
ta hls behalf upon suit flled within one year from the passage of the act 

Arthur Oolin (Walter 0. Anderson and Clark Varnum, of counsel), 
for défendant in error. 

Upon the agreed statement of facts in this case, under the law of Florlda 
défendant In error was, oh June 1, 1891, and ever slnce has been, the aUso- 
lute owner of the lands in controversy, under and by vlrtue of the certain 
tax deed.above referréd to, and entltled to the possession thereof, and con- 
structlvely presumed to be in possession thereof, unless by a subsequently 
enacted law (herelnafter quoted) such ownership and possession and rlght of 
possession bave ail been talsen away from hlm by législative enactment 
The law referréd to is a part of section 65, c. 4115, Laws Fia., and was 
passed June 2, 1893, and, so far as is applicable to this case, Is as follows: 
"And where any purchaser of any real estate situated in this state, prlor 
to the passage of this act, has not entered into the actual possession of the 
same, he shall, within one year from the passage of this act bring suit 
for the recovery of actual possession of the real estate described In such 
tax title, and in default thereof such tax title shall become void and of no 
effect • » * » 

It Is alone upon this provision that the plaintlff In error bases hls right 
to the possession of the property in controversy, claiming that the défendant 
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In error must sue for possession wlthin one year frpm August 1, 1893, or lose 
ail; and clalmlng, further, that this statute prevents the défendant in error 
from taking possession after August 1, 1893, except by and tlirough such suit, 
and that if the défendant in error tooli possession after August 1, 1893,— 
tlie time when such law took efCect,— such taking of possession was so un- 
lawful as that e.1ectment would lie against him. Notwithstanding the fact 
that the land was, prior to the Ist day of October, 1893, vacant and un- 
occupied, and the further fact that under the prior laws of Florida, to wit, 
sections 1287-1289, Kev. St. Fia., existing and in fuU force at the time of 
the exécution of said tax deed, said lands were then, and for over two 
years had been, constructively in the possession of the défendant in error, 
who held title through and from the state of Florida, the plaintiff in error 
now claims that this new law of June 2, 1893, so changed the rights of the 
parties as to make unlawful the entry of the défendant in error upon the 
real estate, and the taking of actual possession thereof, after August 1, 1893. 

The défendant In error contends that this statute Is unconstitutional, 
and therefore Toid and of no force or effect, for the foUowing reasons: 

First. It impairs the obligation of contracts. 

Second. It deprives persons of propérty without. due process of law. 

Third. It lessens the time withln which a civil action may be commeneed 
on a cause of action existlng at the time of its passage. 

Fourth. Chapter 4115 of the Laws of 1893 of the state of Florida embraces 
more than one subject. 

Before PAEDEE and McCORMICK, Circuit Judges, and LOCKE, 
District Judge. 

PER CTJRIAM. Without considering the question as to whether 
the statute of the state of Florida brought in question be constitu- 
tional or not with respect to the rights inrolved in this case, but 
considering that, on the agreed facts as submitted to the circuit 
court, the plaintiiï in the court below (plaintiff in error hère) has 
no case entitling him to relief, it is ordered that the judgment of 
the circuit court be, and the same is hereby, affirmed. 



WILSON T. HIGBBE. 
(Circuit Court, D. Nevada. July 2, 1894.) 

No. 566. 

1. Deceit — Pakol Evidence. 

In an action for deceit in the sale of land, oral évidence of what oecurred 
before and when the deed was signed is admissible to show the situation 
and intention of the parties, in order to explain an ambigulty in the deed. 

2. Water Rights— Réservation in Deed. 

A deed reserving to the grantor so much of the premises aa may be 
needful to his full enjoyment of the waters of a certain creek, and ail 
water rights and flowing water on or about the premises with right of 
free aecess, and of building and maintaining réservoirs, ditches, flumes, 
etc., on said premises, for mining purposee, reserves the water for mining 
purposes only, and without' express words conveys It as appartenant to the 
land for agricultural purposes. 

& Deceit— Négligence op Party Injubed. 

A vendee is not deprived of hisremedy for deceit because he might hâve 
leamed the falsity of the vendor's statements from the public records. 

4. Bamé— MîskÉPBESENTATiONS Inducing Purohase. 

A vendor by quitclaim deed is liable for his misrepresentations inâudng 
the purebàse. ' 
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Action Ibr' damages for decelt by Wilson against Higbea Judg- 
mentfor'^laintlff. 

James F. Dennis and Trenmor Coffin, for plaintiff. 
, J. L. Wines, for défendant. 

HAWLEY, District Judge (oraUy). This is an action at law to 
recoTer damages for false représentations, deceit, aûd fraud in tlie 
sale of land. It was commenced in the state court, and from tlience 
removed, by th.e pétition of défendant, on the ground of diverse 
citizenship of thie parties, and was tried in tliis court without a 
jury. 

The testimony shows that on the 26th of September, 1887, the 
défendant made, executed, and delivered to plaintiff a quitclaim 
deed of 92.12 acres of land, with the appurtenances. This deed, 
among other things, contalned thè foUowing prpviso, viz.: 

"Provlded always, nevertheless, and It Is distinctly understood and agreed 
between the parties hereto, anythlng herein contained to the contrary aot- 
withstanding, that said party of the flrst part expressly reserves from the 
opération of this conveyance, and retains and keeps unto himself and his 
heirs and assig-ns, forever, so much and ail of said premises hereinbefore de- 
scribed as may be now or hereaf ter necessary to the free, fuU, and perf ect 
enjoyment of and use by said party of the flrst part, his heirs and assigns, 
of , in, or to the waters of said Duck creeli and Its tributaries, and of ail water, 
water rights, and privilèges heretofore had or enjoyed by the said party of the 
flrst part and his grantors of, in, and about the said premises, or any part 
thereof, and ail water that now flows or hereaf ter may flow upon, through, 
over, or across, upon the surface or otherwise, or in any manner, in and about 
said premises, together with the rlght of free access therefrom and thereto, 
as well to any portion as to the whole thereof, with the right to construct and 
maintain réservoirs, dltches, flumes, sewers, drains, or channels^, and any and 
ail thereof, upon, in, and about said premises, for mining purposes." 

At the time of the exécution and delivery of the deed, défendant 
represented to the plaintiff that he was the owner of the water 
of Duck creek, which, in its natural course, flowed over, upon, and 
through the land, and assured plaintiff that he could and would 
hâve this water for agricultural purposes, whereas the truth was 
that défendant did not then own the water, because he had con- 
veyed the same to one John Leick long prior thereto, to wit, on the 
21st day of Anril, 1887, and the deed conveying the water right was 
of record. 'Plaintiff could hâve ascertained thèse facts if he had 
taken the précaution to hâve the records examined, but he relied 
upon defendànt's représentations being true, and would not hâve 
purchased the property if he had known the facts concerning the 
prior sale of thfe water. 

It was argued on behalf of défendant that the deed does not con- 
vey, or purport to convey, any water or water rights whatevep, but, 
on the contrary, expressly contains an exception showing that the 
water was not intended to be conveyed. 

Objection was made to the introduction of oral evidenée as to 
what ocçtifred prior to and at thè time of the exécution of the 
deed, as to thé understanding of the parties in relation thereto. 
This tçstiittçjiy was admissible, not for the purpose of changing 
the terms of the deed, as claimed by défendant, but for the pur- 
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pose of explaîning the situation, understanding, and intention of 
the respective parties. The intention of tlie parties, when it can be 
ascertained, is to govern in the construction of deeds, as well as 
other written contracts; and, if the language used in the deed is 
susceptible of more ttian one interprétation, it is the rule that 
courts will look at the situation of the parties, the object they had 
in vlew, and the surrounding circumstances existing at the time 
the contract was executed, as well as the subject-matter of the same; 
and, to this extent, extraneous évidence is admissible to aid in the 
construction of the instrument. French v. Carhart, 1 N. Y. 96; 
Bridger v. Pierson, 45 N. Y. 601; Pike v. Munroe, 36 Me. 309; 2 
Devl. Deeds, § 990. 

The land conveyed by the deed was arid, and of no value for 
agricultural purposes without the use of water to irrigate the 
same during the dry season. It was purchased by the plaintiff 
for agricultural purposes, — for a home for himself and family. The 
water of Duck creek, if not otherwise appropriated or conveyed, 
naturally belonged to, and was appurtenant to, the land, and would 
be conveyed with it, unless expressly excepted or reserved there- 
from by apt and appropriate words in the deed. The défendant 
owned certain mines and a mill site in the canon above this land, 
which, for successful opération, required the use of the water for 
mining and milling purposes. The water of the creek could be used 
by the défendant for such purposes without détriment to its use 
by the plaintifif for agricultural purposes. The deed was type- 
written, and, when read over by plaintiff, the words "for mining 
purposes" were inserted at his request. Plaintiff testifled that, 
"at the very hour and very moment that he [défendant] put his 
name to the instrument, he guarantied me the use of the water 
for agricultural purposes," and that there was no question what- 
ever between them, at the time, but what the water should belong 
to him when the deed was executed. "I was to hâve the use of the 
water for agricultural purposes, and he was to hâve it for mining 
purposes only. * * * He told me, on every occasion, that he 
never sold any water to Leick. * * * Q. Did he say so when 
you took the deed of the property from him? A. Yes, sir. Q. Did 
he say so at the particular time that he delivered the deed to you? 
A. Yes, at that very moment." This testimony is not denied. It 
shows clearly, and beyond ail question, that it was plaintifif's un- 
derstanding, at least, that the deed conveyed the water to him for 
agricultural purposes, and that défendant reserved the right to 
use the same for mining purposes. But, independent of the testi- 
mony, I am of opinion that the language of the proviso in the deed 
is not susceptible of any other or différent construction. It is true 
that there is no référence to the water in any other part of the 
deed. It was not absolutely essential that the water of the creek, 
if it flowed over or through the land in its natural course, should 
hâve been speciflcally mentioned, although it is usual and proper, 
and the best way, to mentioji the water right, in conveyancesi of 
this kind. But it was not necessary, as is claimed by défendant, 
that plaintiff should hâve first brought an action to hâve the deed 
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refoinaeâj if it'was tiie intentioû of the parties tfiat tllè water, as 
well as the land, siiould be conveyed, because, as bèforé stated, the 
water, iîit belonged to the land, would pass aS an appurtenant 
thereto. 2.Dfivl. Deeds, §863; Farmer v. Water Co:, 56 Cal. 11. 
It ia tpue that the words "exception" and "réservation"' are occasion- 
ally used indificiiminately; and it not infrequently happens, in a 
deed, tbatwhat purports to be a réservation has the force of an 
exceptioûj or vice versa. 2 DevI. Deeds, § 980. Instances of con- 
structioû to be given in particular cases are mentiolned in 2 Devl. 
Deeds, § 989, and in the nnmerous authorities there cited. But I 
am of opinion that none of those cases, or of the other authorities 
cited and relied upon by défendant, viz. French v. Carhart, 1 N. 
Y. 96; Bridger V. Pierson, 45 N. Y. 601; Munn v. Worrall, 53 N. 
Y. 44; JiEarvin v. Mining Co., 55 N. Y. 538, — are in opposition to 
the conclusion reached, that the proviso in the deed in question 
was a rjeaervation, pure and simple, of the défendantes right to 
use the water for mining purposes only. 

2. Does;thfe rule of caveat emptor apply to this case? The weight 
of authoiity is to the effect that a vendee has the right to rely 
upon thé représentations of the vendor as to material matters con- 
nectedwith the land; and especially is tliis so in ail câ^es, like the 
présent one, where the facts in relation to such matters are within 
the knowledge of the Vendor, and unknown to the vendee. In such 
cases the vendee may rely upon such représentations, although 
other means or opportunities might be afforded to liim to ascertain 
the truth. He is not bound; under the law, to go to the expense 
or trouble of verifying the truth or falsity of the statéments made 
by the vendor, and the vendor is estopped from asserting that the 
vendee might readily hâve ascertained the truth if he had exam- 
ined the [records of the county where the Iftnd was situa ted. The 
liability Of the vendor arises from his own fraud and falsehood, 
and is not in any manner affected by the question of diligence 
upon the part of the vendee. The défendant had the right, if 
so disposed, to remain silent as to whether the water had been 
previously disposed of or conveyed to other parties, and tf he had 
done so he would hâve been safe; but when he led the plaintiff 
astray by falsely representing the facts, and thereby induced him 
to make a purchase which he would not otherwise hâve made, it 
does not lie '< in defendant's mouth to say that plaintifif had no 
right to rely upon his! représentations. "The seller may let the 
buyer cheat biiùself ad libitum, but must not aetively assist him 
in cheating himaelf." Banta v. Savage, 12 Nev. 151; Fishback v. 
Miller, 15 Nev.:428; Henderson v. Henshall, 4 G. 0. A. 357, 54 
Fed, 320, 329; and authorities there cited; Hil. Vend. 354; Mat- 
lock V. Toddj 19i<Ind. 131; Kiefer v. Eogers, 19 Minn. 32 (Gil. 14); 
Walsh V. Halli 66 N. C, 233; Haie v. PhUbrick, 42 lowa, 81; Bailey 
V. Smock, 61 Moi 213; Upshaw v. Debow, 7 Bush, 443; David v. 
Park, 103 Massi 501; Gammill r. Johnson, 47 Ark. 335, 1 S. W. 
610; Grahamv* Thompson, 55 Ark. 296, 18 S: W; 58; Dodge v. 
Pope, 93 Indi 481;i Young v. Hopkins, 6 T. B. Mon. 19; Linn v.. 
Green, 17Fedj.407. 
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3. The right of plaintifl to recover îs not defeated by the fact 
that the conveyance was only a quitclaim dôed. It is immaterial 
what covenants were in the deed. It is the fact that the plaintiff 
was induced by the false représentations of the défendant to pay 
his money for the property that gives to plaintiff a cause of action, 
independent of the covenants in the deed. "It would be a reproach 
to the law to hold that a vendor who, by fraudulent représentations, 
bas induced a vendeè to accept a quitclaim deed for land, can wholly 
escape liability for his fraud. The law ought to exact truth and 
honesty f rom vendors by quitclaim deeds as well as from those 
who give warranties of title. Of course, if the grantor in a quit- 
claim deed makes no false représentations, he is not liable if the 
grantee acquires nothing by the deed. But in that case he is 
honest, — at least, does not deceive the vendee by raisrepresentations. 
But when he induces the grantee, by falsehood, to accept a quit- 
claim deed, there is no rule of law or equity which will relieve 
him of liability for his fraud." Ballou v. Lucas, 59 lowa, 24, 12 
N. W. 745; Atwood v. Chapman, 68 Me. 38; Wardell v. Fosdick, 
13 Johns. 325. 

4. Plaintiff is entitled to recover damages, which, under the tes- 
timony, I assess in the sum of |3,000. Let judgment be entered 
accordingly. 



NORMAN V. WABASH R. CO. 

(Circuit Court of Appeals, Sixth Circuit. May 28, 1894.) 

No. 163. 

Mabtbr and Servant— Injuries to Servant— Contribtjtort Négligence. 
In an action against a railway Company for Personal injuries to an em- 
ployé, his évidence showed that, when he was at work in defendant's sheds, 
and was lineeling to looli for marlss on a baie of eotton, moved from the 
wall on a truck, its welght depressed the ends of loose boards in the floor, 
causing a baie standing at their other ends to fall on and injure him; that 
the floor had been in bad repair for sevaral years; but he denied that he 
knew of the defects in the floor, and, on his testimony, his ignorance of 
ita condition was possible and reasonable. Held, that he had the right 
to submit to the jury the issue whether he was négligent or not. 

In Error to the Circuit Court of the United States for the East- 
em District of Michigan. 

This was an action by Frank Norman against the Wabash Eailroad 
Oom.pany for personal injuries. At the trial the judge directed 
the jury to find for défendant, and judgment for défendant was 
entered on the verdict. Plaintiff brought error. 

Frank Norman, the plaintiff in error and the plaintiff below, was employed 
by the Wabash Rallroad Company, the défendant, in its freight sheds in Dé- 
troit. The freight sheds were divided into two parts by railway tracks. The 
north part was called the "city slde" and the south part was called the "dock 
side." Norman's duties consisted of examining the tags or marks upon each 
package of merchandlse and calling out the same to the checker, who made a 
record of them. This was done at the time when the packages were moved. 
The floor of the north side of the shed had been In bad condition for several 
yesirs, the boards were loose and the floor, under pressure, sagged in the mld- 
dle. The stringers under the boards were defectlve, and the foundations of 
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thë flQ(?r were geaerally out of repair. The évidence for the plaintiff tended to 
show tliatifoman worked ail the time on the dock or south slde of the freight 
fiheds, ànd that he was sent oyér to the city or north slde at rare Intervais only; 
that he dld not know that thè floor ot the north slde was in bad condition; 
that at 9 o'clock at night he went over to thà't Bide with a foreman and a ti-uck 
to move baies of cotton which were standing against the wall; that, after hav- 
ing removed ail but two of the baies, he and the truckman approached 
one of the two remaining baies, and pulled it down on to the truek; that 
Norman could not flnd the tag or mark on the upper part of the baie, and, 
in the dltoly llghted building, stooped to flnd It below; that the foreman called 
to the truckman to pull the baie toward the middle of the shed In order that 
Norman might get more light; that the truckman did pull the baie several 
feet away from the baie which remained standing; that Norman kneeled to 
examine the lower part of the baie on the truck, when the remaining baie top- 
pled and fell upon Norman's foot, inflictlng a serere injury. The évidence 
tended to show that the weight of the loaded truck and the truckman on one 
end of the loose floor boards had depressed them, and thus lifted the baie at 
the other end of the boards, toppling it over. It was in évidence that the 
freight agent of the company and the division superintendent had visited the 
freight house, and had examlned the condition of the floor. The foreman, 
called by the défendant, testifled that the baie which ultimately fell upon 
Norman's foot had fallen before, and had been replaced by Norman, and that 
he then deliberately placed himself so near the baie that when it fell again 
it necessarlly injured him. He also stated that Norman was sent into the 
north slde of the freight sheds for an hour or two every day, and that he 
must hâve been there several hundred tlmes. There was no évidence to show 
what the dutles of the freight agent or of the division superintendent were, 
or that they were charged with the repak" and préservation of the freight 
house. The circuit court, at the conclusion of the évidence, on a motion by 
the défendant, instructed the jviry to retum a verdict for défendant on the 
ground that the plaIntifC was guilty of contrlbutory négligence, because he 
had as fuU opporttmlty as the défendant to know the dangerous condition of 
the floor, and yet continued to work upon it without complalnt. 

E. S. Grèce, for plaintiff. 
Alfred Bussell, for défendant. 

Before TAPT and LUETON, Circuit Judges, and SEVEEENS, 
District Judge. 

TAFT, Circuit Judge, after stating the case as above, delivered 
the opinion of the court. 

The law governing the reciprocal duties of employer and employé 
with référence to the safe condition of the place where the employé 
is to work, or of the machinery and tools with which he is to do his 
work, is well settled. It is the duty of the employer to exercise 
ordinary care to provide and maintain a reasonably safe place in 
which the employé is to perform his services, sa that the employé 
«hall not be exposed to unnecessary and unreasonable risks. The 
employé has the right to présume, when directed to work in a par- 
ticular place, that reasonable care has been exercised by his em- 
ployer to see that the place i» free from danger, and, in reliance 
upon such presumption, may discharge his duties in such place, 
unless there are obvions dangers which would lead a reasonably pru- 
dent employé either to refuse to work in the place, or to make com- 
plaint of the same to his master. If, however, the danger is not 
actually known to the employé, or would not become known to an 
employé of reasonable prudence performing the duties imposed on 
him, he cannot be charged with contrlbutory négligence in the 
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happening of an injury to Mm by reason of the condition of tlie 
place in which he worlà. 

The law on the subject bas been most clearly and comprehen- 
sively stated by Judge Sanborn, speaking for the circuit court of 
appeals for the eighth circuit in the case of Kailway Co. t. Jarvi, 
10 U. S. App. 439, 3 G. G. A. 433, 53 Fed. 65. In that case the plain- 
tiff was a miner, who was injured by the fall of a large stone from the 
roof of the mine, and the question was whetber the plaintiff had 
been reckless in not discovering or knowing the dangerous condition 
of the roof from which the stone fell. Thè learned judge, speak- 
ing 6î the obligation upon the servant, says: 

"He cannot recklessly expose blmself to known danger, or to a danger whlch 
an ordinarily prudent and Intelligent man would, In hls situation, hâve ap- 
prehended, and then recover of the master for an injury which his own reck- 
lessness has caused. * * • But the degrees of care in the use of a place 
in which work is to be done, or in the use of other Instrumentalities for its 
performance, required qf the master and servant in a particuiar case may be, 
and generally are, widely différent. Each is required to exercise that degree 
of care in the performance of his duty which a reasonably prudent person 
would use under like circumstances; but the circumstances In which the mas- 
ter l8 placed are generally so widely différent from those surrounding the 
servant, and the primary duty of using care to furnish a reasonably safe place 
for others is so much higher than the duty of the servant to use reasonable 
care to protect himself In a case where the primary duty of providing a safe 
place or safe machinery rests on the master, that a reasnn;il)ly prudent person 
would ordinarily use a higher degree of care to keep the place of work rea- 
sonably safe, if placed in the position of the master who furnished it than if 
placed in that of the servant who occupies It." 

See, also, Kane v. Railway Co., 128 U. S. 91-94, 9 Sup, Ct 16; 
Eailroad Co. v. McDade, 135 U. S. 554, 10 Sup. Gt. 1044; EaUroad 
Go. V. Herbert, 116 U. S. 642, 6 Sup. Gt. 590. 

Corning to apply thèse principles to the évidence disclosed by this 
record, the flrst important fact is tbat the floor of the north side of 
the shed had been in bad repair for several years. The compauy 
must be presumed to hâve had knowledge of this, through its proper 
offlcers. The plaintiff denied that he knew of the defects in the 
floor, and testiâed that he had been so few times in the north side 
of the shed as to make his ignorance of its condition possible and 
reasonable. The fact that the foreman swears that Norman was 
every day in the north side of the sheds and had been there several 
hundred times, merely produces a conflict between the foreman and 
Norman, which it was for the jury to décide. 

The case made by the évidence for the plaintiff therefore was 
this : He received an injury when working in the sheds of the de- 
fendant as its employé. His injury was caused by the détective con- 
dition of the floor. The défendant company knew of this détective 
condition. Norman did not know of it If he did not know it, 
he had no reason to expect that the moving of the truck upon the 
floor woidd cause the remaining baie to fall, and therefore, to kneel 
where he did kneel was not a voluntary or négligent exposure ot 
himself to obvions injury. Manifestly, plaintiff had the right to 
submit to the jury the issue whether he was négligent or not, 

The judgment of the circuit court is reversed, with directions to 
order a new trial. 
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TEXAS & P. EY. CO. v. SCOVILLH. 
(Olreàtt Court of Appeals, rifth Circuit. May 22, 1804.) 

No. 208. 

MASTEiR' Al^D SBKVANT— LlABMTï'TO ThiKD PeKSONS— WANtON AND MA1.ICI0U8 
ACTB OBSERVANT. 

The wautoa and mallclbus use of the steam whlstle of a locomotive, 
by servants àt a rallroad coùipany who are in charge of ttie locomotive, 
■WMIe'lt Is In inotlon on a ifejgular or authôrizéd rùn, Is an act wltbin 
the seope of Itheir employmerit, so far as to charsre the company wlth 
liablllty for Injuries caused thereby. Locke, District Judge, dissentlng. 

In Error to the Circuit Court of tlie Uflited States for the Eastern 
District of Texas. 

This viràB an action by P. À. Scoville iagalnst the Texas & Pacific 
Raîlway, Company for damages for personal injuries. The circuit 
court overniled a demurrer to the pétition, and rendered judgment 
for plaintiff. Défendant blHpught error. 

T. j. Preeman, for plaintiff in error. 

0. C. lieverett and B. 0. De Graffenried, for défendant in error. 

Before McCÔRMICK, Circuit Judge, and LOCKE, District Judge. 

McCORMICK, Circuit Judge. P. A. Scoville, the défendant in 
error, broUght this action âgainst the Texas & Pacific Railway 
Company, the plaintiff in.errpr, to recover damages for injuries he 
claimed to hâve received from the willful and wanton misconduct 
of its servants while engaged in its business. The part of his 
pleading pértîiient to the questions raised on this writ of error is 
as foUows: 

"Plaintiff, for cause of action, allèges that on the 2d day of May, 1891, he 
was rlding on horseback (retumlng home from Longvlew, Texas) along a 
public road runnlng parallel with sald railway of défendant company (said 
road on whlch plaintifC was so riding on horseback being about twenty-five 
yards south of sald railway), and that défendant company, its agents and 
employés, knew or could hare known of the existence of said public road, 
and its proxinilty to sald défendant company's railway, the same haring 
been used by the traveling public for the period of fifteen years for travel, 
and in fuU vleW: of said railway company's agents and employés; that im- 
ipedlately south of the road on whlch plaintiff was riding was a fence; that 
Whlle plaintiff Was passing along sald road, as above set forth and described, 
the place on sald road on whlch he was riding as above Indlcated being 
about one-fourth of a mile from said town of Longvlew Junction, a point on 
sald. railway, a train of cars In charge of, and i)inder the control of, the agents 
and employés bf défendant company, whlle coming east from said Longview 
Junction, whlle nearing the plaintiff, and when directly opposite the plaintiff, 
the agents and employés of the défendant company, with" the intention to 
frighten plalntiff's horse, commenced, and eontinued until some distance be- 
yond plaintiff, to blow the whistle of the engine of sald train of cars in a man- 
ner most calçulated to frighten and render unmanageabl^ horses and other 
dorhesticàted anltnàls; that the manner Of blowing sald whistle at the time 
and the place above mentibiiéd' was not called for nor demanded by any 
event or circumstances withln the range of défendant company's légitimât© 
business; that when the agents or employés of défendant company began- 
to near, and until they were beyond, iJlaintiff 's horse, they began to give, and 
eontinued to give, keen and frîghtful sounds, in quick and ra^ld succession, 
by means of the whlstlet the immédiate effiect of whlch was to frighten the 
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rplalnOifs horse, whlch he was then and there riding, taustag hls horse to 
leap and jump wlth hlm In the most violent manner; that, by reason of such 
rident capering and jumping ol hls horse, he, the plaintiff, was placed in 
great danger of béing kUled knd greaily Injured, and was serlously and per- 
manently Injured. Plaintiff states that the agents and employés of the dé- 
pendant Company saw the effect of said frightful noise on plalntiff's horse 
when the whlstUng commenced, and whlle the same was golng on, and might 
hâve ceased making the same, and thereby prevented the sald Injuries, or 
greatly lessened the same, but for no legitlmate purpose, willfuUy, knowing- 
iy, negUgently, wantonly, and Intentlonally, and only for the pm'pose of 
gratlfylng a base curloslly and mallgnant splrit, they commenced and con- 
tinued blowing sald whlstle in the most frightful manner of whlch they 
were capable." 

The answer of the railway company Is not brought up in the 
transcript, but it appears from the judgment of the circuit court 
that a gênerai demurrer to the plaintiffs pétition was overruled. 
Four errors are assigned, but each involves substantially the same 
question, which the counSel for the railway company, in his printed 
brief, propounds as follows: 

"Is a master responslble for the wUlful, wanton, and maliclous acts of hls 
servants, not done for the master's benefit, and not wlthin the scope of the 
«mployment of the servant, and not done by the authority or under the or- 
der of the master, but committed willfuUy, maliciously, and excluslvely for 
the servant's private ends or malice?" 

The counsel formulâtes his answer to his question thus: 

"A master is not Uable for th^ willful, wanton, maliclous, and deliberate 
wrongs committed by the servant, not done on the master's account or to 
further his Interest, but done willfuUy, maliciously, and exeluslvely for the 
servant's private ends or malice." 

It wUl be observed that both the question and its answer, as 
propounded by counsel, are somewhat broader in their terms than 
the question strictly raised by the gênerai demurrer to the pleading 
-of the plaintiff. The question stated by counsel has exercised 
judicial inquiïy and délibération from the earliest times. In tbe 
often-quoted case of McManua v. Crickett, 1 East, 106, decided in 
the flrst year of this century, Lord Kenyon said: 

"It is a question of very gênerai concem, and has been oftcn canvassed, 
-but I hope at last it will be at rest * * • When a servant quits sight of 
the object for which he is employed, and without havlng in vlew bis mas- 
ter's orders, pursues that which his own malice suggests, he no longer acts 
în piursuance of the authority given hlm, and hls master will not be answer- 
-able for such acts." 

In the familiar case of Wright v. Wilcox, 19 Wend. 343, Judge 

Cowen says: 

"The line where the master's llability shaU terminate must be placed some- 
where, and the acquiescence of Westminster Hall foi- many years on the 
rule we bave clted, as laid down by Lord Kenyon, is an évidence of the com- 
mon law not to be resisted, especially as it will not be found, I imagine, to 
conflict wlth any gênerai prlnciple of that law." 

In Isaacs v. Railroad Co., 47 N. Y. 122, Judge Allen, in refer- 
ring to the case of Hibbard v. Eailroad Co., 15 N. Y. 455, says: 

•"Some of the expressions In the opinions of the judges * • • are opcn to 
-criticism, as not in harmony wlth the later authoritles, and wouid not 
probably be regarded as sound, although they are supported by the earlier 
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cases and by theielementary authorltles;" cîtlng MeManus v. Crickett and 
the anthorttles 1*ereln cited, and Wrtght f . "VVlleox. 

In Howe V. itewmarch, 12 Allen, 49, it waa held that if the act 
wàs done by tlie servant in liie exécution of the authority given 
him hy Ms maister, and for thie pii'rpose of pérforming what the 
masterhp.^ dirécted, the master 'vrill be responsible, whether the 
wrong dpné be ocçasioned by négligence, or by a wanton and recklesa 
purpoee to accomplish the maister's business in an unlawful manner. 
In Wallace v. Navigation Co., 134 Mass. 95, it is said: 
"The Instruction glVen treats the défendant as exonerated from responsi- 
blllty If the act done by its servant was wanton and malicious, and disre- 
gards the Inqulry ivhether he w^ acting qnder the gênerai authority of the 
défendant, as master, and for the purpose of doing its work. There are re- 
spectable authoritles, certalnly. sùch as Turnpike Co. v. Vanderbllt, 1 HIU, 
480, and Wright v. Wilcox, 19 Wend. 848, which hold that where the acts of 
a servant are ■wlllful the master is mot responsible, even if they are done in 
the performance of hls business^ because such wlllful acts are held to be a 
departure from the master's business," 

The court then cites Howe v. Newmarch, supra, as holding that 
the act being willful or malicious is not sufûcient to effect a de- 
parture from the master's business, and says that case has been 
since repeatedly recognized, and seems to express the true rule 
to which it relates. 
In Rounds v. Eailroad Co., 64 N. Y. 129, it is said: 
"It Is qulte Tiseless to attempt to reconclle ail the cases. The discrepancy 
between them arises, not so much from a différence of opinion as to the rule 
Of law on the subject, as from Its application to the facts of a glven case." 

Strong as was Lord Kenyon's hope that he had put the ques- 
tion at rest, and reluctant aa hâve been Westminster Hall and 
the courts of last resort in this country to pass the line he set to 
tenninate the master's liability, an examination of the cases shows 
that the most enlightened and conservative courts no longer hold 
that a willful and malicious purpose is prima facie a departure 
from tiie master's business. It will be conceded that, as to pas- 
sengers on railroads, the line drawn by Lord Kenyon does not 
now receive the sanction of the courts. It is sometimes con- 
tended that thds departure results from the cdntract between the 
passenger and the carrier, and the reasoning to support the déci- 
sions declining to follow the earlier cases often gives emphasis to 
this feature. No such feature, however, is présent in the case 
of WaUace v. Navigation Co., nor in Howe v. Newmarch; and 
while perhaps most of the cases hâve presented that feature, and 
counsel and judges hâve become so familiar with it that it read- 
ily occurs to the minds of both, and often flnds expression, it will 
be found that the cases are few where, in récent years, recovery 
has been denied strictly on the ground that, as to persons not 
passengers, public carriers até not liable for the willful or malicious 
acts of their servants In the use of the instruments of carriage com- 
mitted to their control in the conduct of such carriage or business. 
There are some such cases.- The most récent of such that I hâve 
examined, and one bearing close analogy to the case we hâve at 
bat, is Stephenson v. Southern Pac. Co. (Cal.) 29 Pac. 234. 
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In the case of Railroad Co. v. Derby, 14 How. 468, ît îs said: 
"Although, among the numerous cases on this subject, some may be foimd 
In which the courts hâve made some nlce distinctions, which are rather sub- 
tile and astute, as to when the servant may be said to be acting in the em- 
ploy of his master, yet we flnd no case which asserts the doctrine that a 
master is not liable for the acts of a servant in his employment, when the 
particular act causing the injury was done in disregard of the gênerai or- 
ders or spécial command of the master. Such a qualification of the maxim 
respondeat superior would In a measure nuUify It A large proportion of the 
accidents on rallroads are caused by the négligence of the servants or 
agents of the Company. Nothing but the most stringent enforcement of dis- 
cipline, and the most exact and perfect obédience to every rule and order 
emanating from a superior, can insure safety to life and property. The in- 
tnisting such a powerful and dangerous engine as a locomotive to one who 
will not submit to control and render implicit obédience to orders is Itself an 
act of négligence,— the causa causans of the mischief,— while the proximate 
cause, or the ipsa negligentia, which produces it, may truly be said in most 
cases to be the dlsobedience o£ orders by the servants so intrusted. If 
such dlsobedience could be set up by a railroad company as a défense, when 
charged with négligence, the remedy of the injured party would in most 
cases be illusive, discipline would be relaxed, and the danger to the life and 
llmb of Ûie traveler greatly enhanced." 

Only négligent misconduct was involved in the case just cited; 
hence, the language of the court is limited to négligence. The 
party injured was trayeling by railroad; and it may be insisted 
that only such travelers, and by the railroad sought to be charged, 
were in contemplation of the court. The whole text of the opin- 
ion shows that its logic has a larger scope. The injury was not 
caused by the négligence or other misconduct of the servants en- 
gagea in carrying this traveler. His right to recover damages 
was expressly held to be independent of any contract for carriage. 
One who has such a contract may found, in part at least, bis right 
to recover on the contract to carry safely. But the maxim of 
respondeat superior is whoUy irrespective of any contract, ex- 
pressed or implied, or any other relation, between the injured 
party and the master. 

In the case of Culp v. EaUroad Co., 17 Kan. 475, it appears that 
the plainttÊf was traveling in his private wagon, drawn by his own 
team of horses, on the public highway, near a station on the dé- 
fendants road, at the time when a train of its cars was standing 
there on its track; that the servants of the company, carelessly, 
unnecessarily, and with gross négligence, caused the steam whistle 
to be blown with great violence, at which the plaintiff's team 
took fright, ran, and the plaintiff was injured. A demurrer to 
the pétition was sustained by the trial judge, which on appeal 
was held to be error. In delivering the opinion of the court, 
Judge Brewer said: 

"Thèse acts [sounding the whistle, and causing steam to escape, etc.], 
which at times are légal and necessary, may be done without any necessity 
therefor, out of mère heedlessness and négligence, or with a wanton and 
criminal Intent to do wrong. * • * In this case, while the défendant might, 
under some circumstances, lawfully, and without subjecting itself to re» 
sponsibility for injuries resultlng therefrom, cause the whistle to be blown, 
* • • yet the same act, done without any necessity therefor,— done neg- 
ligently and heedlessly,— might render the défendant responsible for ail injuries 
caused thereby. [Olting] Kailway Co. v. Harmon, 47 111. 298. 'Sic utere 
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tuo al'slleaîim non laedas' rfegujfites the conduct and deterjnineS) thei lia|Sill- 
ty.rof ^iT^pjf^tlons, as oî IndlTldït^ls." 

In j'ïl^è (J|use' cited by Jiifî^e Brewëf the trial court bad chargea 
'tlie jury?,-; ■■/ . "',;,::"',','■•'';'■ .; ' ,,; 

"If défendants' emglneer.wlttt Intent to frigbten plaintiffp horaes, uanec- 
essarilyi and wantonly let ofiE; steam or bjew a whistle, sp that plaintiff's 
horses ran off and injured hlm,, défendants axe guilty. Malice in tlie englneer 
need not be proved positiyely, ; but may ,be inferred." 

■— And sifused tte defeudàiit^S r^qucist to cM^ , 

"If the liljiury was caused bythe willful,a«d mallclous act of the agent 
of the dfi£eDctBDts, tlœ défendant la not llahle." 

Tliere Viis a verdict and, jiidgment tc^t plaintiflf, wlilcli was affirmed 
on appeaL; In a well-consldered opinion, replète witli sound reason- 
ing, that coort, in conclusion, uses this language: 

"When ^liàployed In the di^har^e of his duty, or while engà^d In operating 
their engja^ ànd machlpeiy' on, tlieir road, if he uses feuch àgencies in an 
unskUlfui 'tûjaiuiér, or so flégligëÉtly as to oÊciasion injnry to another, or eyen 
If, whilé iSo èng&gèû, he *lilftdly perverts sùc'h, agencies to the purpose «jf 
wanton mischief and injury, the company shduld respond in damages." 

In tM èft^e brought to us by this writ bf error the engitieér and 
fireman 14 cit^rge of the locomotive ehgine were driving it on the 
tracks of the Company, puUing a régulai' train of cars, running on 
schedule tîme, qhârged to sound the Whistle f requenfly, witk blasts 
differing m thnç, and toue, according to the signal to be given 
or the pii;rpôs|è sefved. If injury had tèsulted from f allure to sound 
it àt thé reqmrèd times and in the regiiîred way, the coinpany might 
hâve béen hèld U^ble. If unnecessanly and negli^éntly sounded,— 
' as, f or iiiatanCç, when the train wais standing where it shduld he, 
and was noii .apbut to start, or the time had not arrived for givinjg 
the signal iô stârt, — and an injury had resulted from such act Or 
. omission,' for such négligence the company would be liable. As 
was aptly sàid by the suprême court of Illinois, the resuit to the 
party injured is the same whether it is the efféct of négligence, or 
from wanton ànd willful purpbse. The malice pleaded in this case 
is only that whiçh the law ^implies from an act of wanton cruelty. 
We are in danger of refining too much when we attempt to distin- 
guish betweeû à négligeât and a wanton or malicious use of the 
steam whistie of a locomotive engine in charge of the proper serv- 
ants of the company, while, engaged in pulling îts regular trains, 
moving at échediile raté, on schedule time, under direct, constant 
télégraphie prders. If it is contènded that in this act the servants 
were not in the master's service, because not employed to blow the 
whistle wàntonly and maliciously to f righten travelers or iheir 
horses, that contention is fuUy answered by the suprême court of 
minois,-— thalt fliese servants are not employed to dp any négligent 
or unlawful act, and such a test would exempt the company from 
liability frôm ail affirmative acts of thèse servants violattng the 
rights of othera'. Bail way Co. v. Harmon, 47 Hl. 298; Railroad 
Co. V. Dickson, 63 111. 151. It is conceded that, in case of passen- 
gers receiving injury from the action of the servants of the railroad 
company, no such distinction between négligent and wanton and 
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malîcioiis conduct obtains. It is contended that in such cases the 
corporation is held because of its contract to carry safely. That 
is one reason, and a cogent one, for holding the company in such 
cases, but it is only one of the grounds for so holding. If public 
policy and safety requiré that carriers who undertake to convey 
persons by the powerful, but dangerous, agency of steam, shall be 
held to the greatest possible care and diligence, and, whether the 
considération for such transportation be pecuniary or otherwise, 
the Personal safety of the passengers should not be left to the sport 
of chance, or the négligence of carriers' agents, or their wanton 
malice, the same public policy and safety demand that thèse aD- 
pervading corporations, who commit to the custody and use of 
their servants, in such great numbers, thèse terrible expression» 
of the powerful and dangerous agency of steam, shaU maintain dis- 
cipline in their ranks, and, by the utmost care and diligence, protect 
the public, not only from its négligent use, but from its wanton or 
malicious use, by thèse servants, to the hurt of any one in the lawful 
enjoyment of the state's peace. To say the engineer and ôre- 
man who hâve charge of the locomotive on a regular run may, while 
so running it, so blow the whistle, wantonly and maliciously, that 
by their manner of blowing it and motive for blowing it, in the 
indulgence of their love of mischîef or other evil motive, they 
separate themselves, in and by that act, and for that instant, from 
the company's service, is to refine beyond the line of safety and of 
Sound reason. Public policy and safety require that the use of the 
steam whistle by those servants who are in charge of the locomotive, 
and while the locomotive is in motion on its regular or authorized 
runs, should be held to be done within the scope of the employment 
of those servants, so far as to charge the company with liability 
therefor. The rule propounded by the plaintifif in error, so far as 
it is Sound, does not reach the case. In-my opinion the judgment 
of the circuit court should be afflrmed. 

PARDEE, Circuit Judge, being recused. this case was heard by 
Judges McCORMICK and LOCKE, who diflering in opinion as to 
the law of the case, the judgment of the circuit court is afBrmed by 
a divided court. 



CRAFT v. NORTHERN PAC. R. CO. 

(Circuit Court, D. 0;egon. August 13, 1894.) 

No. 2,044. 

1. Mastbb and Servant— Neoligence—Dkath of Empi.otb— Evidence. 

In an action against a raiiroad company for the death of plaintifC's in- 
testate, évidence that deceased could bave been seen in time to avoid 
running over hitn, and that the engrineer was probably asleep, Is sufB- 
cient to sustaln a verdict of négligence. 

2. SAMB — CONTRIBUTOET NEGLIGENCE. 

Tlie fact that a raiiroad employé was walkjng on the track when killed 
Is not conclusive of his négligence. 
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8. I^OVINCB OP Just— CRIiÛIBiWT* OF WlTÏfESSES. m < 

Under Code Or. § 683, maklng the Jury exclusive Judges o( the cred- 
ibllity of witnëgsës, they oiay disregard uncontradlcted testlmony, whero 
' ' it Is unsatlsf actory to tbeir mlnds. 

,, ^ptlçn by Ju% Craft^ administratrls: of the estate of Benjamin 
P,iÇraft, deceaseâ, against tiie Northern .Pacific Eallroad Company. 
Tiere iwas a verdict for plaintiff, and défendant moves for a new trial. 
Denied. i 

Eî B. Watson iand B. B. Beekman, for plaintiff. 
Joseph Simon, for défendant 

BELLINGEB, District Jndge. This is an action for damages 
for the death, through defendant's négligence, of Benjamin P. Craft, 
son of the plaintiff, who brings the action as administratrix of his 
estate. The jury found a verdict for plaintiff in tib.e smn of $3,320. 
Défendant moves for a new trial on the ground that the évidence is 
insufacient to sustain the verdict The deceased was a car counter 
for the défendant on the terminal grounds in this city. He was 
run over and killed by anengine in the yards of the company early 
in the morning of August 15, 1893. He was last seen alive about 
1:30 on that morning, some three or four hundred feet north of the 
dépôt, in this city, going north on the platform along the track, 
carrying a lighted lantem; The accident occurred about 2 o'clock, 
or a little after, near the spot where the deceased was last seen, 
about 50 feet north of such place^ àccording to the testimony of the 
witness who last saw him' alive. The engine that ran over Craft 
came into the station about 12:45 that night with a train, and shortly 
afterwai?d8 went north to the coal bunkers, not quite a quarter of a 
mile f rom the dépôt, to coal up. Having done this, the engine started 
back to the dépôt Stapleton was the engineer in charge. A switch- 
man nàmed Berry a^nd a watchman namèd Cobb accompanied the 
engine. A platform extends from the dépôt to a point a little north 
of where Craft was struck. About 200 feet south of the north end 
of this platform is a switch leading to the roundhouse. It was Ber- 
ry's habit, when coming up from the coal bunkers with an engine, 
to jump off the engine after reaching the platform, and run ahead, 
and throw this roundhouse switch. On this occasion he jumped 
off at a point about 50 feet south of the north end of the dépôt plat- 
form, and ran ahead to the switch, — a distance of about 150 feet. 
He had reached the switch, and taken hold of it, when he heard 
somebody halloo, and, looking in that direction, saw a man on the 
end of the pilot of the engine, being pushed along. Berry hallooed 
twice to the engineer — calling him by name — to stop the engine. 
The engine was stopped shortly after this, when Berry, jumping 
upon it, laid his hand on the engineer, saying, "Stapleton, the engine 
has run over a man." At this time the engineer was sitting in his 
Beat, but upon being accosted by Berry in this way, he threw his 
legs around the lever, and got down off the engine. Cobb was in 
the act of getting off the engine when Berry got on. According ta 
Berry's statement, the engineer did not hâve hold of the lever when 
he, Berry, took hold of him. The man on the pilot passed under the 
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engine just after Beny heard the halloo and saw Mm. Hke dead 
body of Craft was afterwards foimd on the track at tJhis point. It 
appeared from an examination of the track that deceased was stnick 
about 150 feet from where bis body was found. His lantem was 
picked up near the place where he was flrst struck. It was lying 
alongside of the track, unbroken, but with the light ont The engine 
had a large headlight, which was buming when the accident oc- 
curred. There was also an electric light at the dépôt, probably three 
or four hundred feet distant The engineer testifled that he could 
hâve seen a man lying on the track a distance of 50 feet, if the head- 
light was thrown straight on the track. A man standing or walk- 
ing on the track could be seen further. The track curves before 
reaching the point where the deceased was struck, but there is noth- 
ing tending to show that the ability of those on the engine to see 
far enough ahead to bave noticed a person lying or walking on the 
track in time to hâve stopped the engine was in the least affected 
by the curve. Ttere is a clear, unobstructed view for a distance of 
100 feet from where deceased was struck, and the light must hâve 
been reflected upon the track at least a considérable part of this 
distance. The engineer testifies that the engine was running about 
four miles an hour. At least her speed was slow enough to permit 
the switchmajQ to jump off, and run ahead to the switch. The de- 
.ceased had made arrangements to go on his vacation, for a month, 
on the next day. He had taken some béer during the evening, and 
there is testimony to the effect that he was more or less intoxicated. 
One witness, an employé, met deceased about 11:45. They had 
one glass of béer together. He saw deceased eat his lunch about 
12 :30, and was the last person to see him alive, as he went down the 
platf orm with his lantem about 1 :30 in the moming. This witness 
says deceased was pretty fuU, but that he was able to do his work; 
that he staggered a couple of times, and bumped against the wit- 
ness, as they crossed the street together. Another witness says he 
saw deceased, about 12 o'clock, walking between the witness just 
referred to and a Mr. Tucker, and that he was jogging flrst against 
one and then the other; that he seemed to be a little unsteady on 
his feet. This Mr. Tucker was also a witness, and he testifled that 
he had one glass of béer with deceased; that he could not see any- 
thing wrong with him, and could not swear that he was under the 
influence of liquor. When pressed by the attomey for the company, 
he said, in answer to a leading question, that deceased was "slightly 
intoxicated." Ail thèse witnesses are in the service of the com- 
pany. There was testimony to the effect that near where deceased was 
struck there were indications of some one having vomited. Berry, 
the switchman, testifies that he rang the engine bell up to the time 
he got off the engine, and the engineer testifies to the same thing. 

Upon thèse facts it is contended that there is no évidence tending 
to prove négligence on the part of the company, and that it con- 
clusively appears that the accident was the resuit of the négligence 
of the deceased, or at least was cootributed to by négligence on bis 
part. The deceased was last seen about one-half hour before the 
accident, ^e was then in the vicinity of wherp the accident oc- 
v.62F.no.8— 47 
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(iai:ï6d)>i!Bi} was -walkiilig on tMe platfohn, goiog nôrtfa. The theory 
QtC thâi de^BËé is that He^became sick, ; and f ell 'Or ; lay do wn on the 
ti^ok' wàere ihe was struClcf . TMs is net a necessary inf erence from 
the ewdencei a^û thé jury was npt réquàkced to adopt it. It is not for 
tjie court to s détermine as to the pp6bal>ilities. Thàt 1h for theiai^; 
Thé aliegêd intoxication of;decea8ed,iaiidi the évidence of sickness, 
were prdïtepto be considered; but neithér the évidence of those facts^ 
nor the fàots themselves, ate sàch as to preclude the jury from flnd- 
ing as itldid. Neither of the witnesses âsto the intoxication of the 
deceasedfseëmed to regard it as in any way interfering with the' 
proper âisçharge: of his diities. Heaté his Imnch at 12î80, no indica- 
tions df TChich were foutid inrwhatîsolaimed to havé eome from bis 
stômach not loûgér than one and a half hoiirs thereafter. If he was 
so muCh ihtoxicated that he fell helpiess upon the track within 50 
feét oî> where hewas last seen, his intoxication imust hâve been 
so gro!^ as to rehder him incapable of 'rational talk or action at the 
time he is described as walking up the platfonn with his lighted 
lanteïin,seemingly capable of doing his work ail right, and just after 
he hadtalked "rationally enough" with one of the witnesses whose 
testimony is relied upon to prove his intoxication. True, he may 
hâve gone into a saloon further up the trôck, but there is no presump- 
tion tteat he dîd so. The juSoy was not only not required to flnd that de- 
ceased was lying upon thé itrack when struck, but such a ânding, 
would hâve been against the strong probabilities. Had he been 
lying upon the track, he rwould probably hâve been run over on the 
spot, and would not haVe been seen at the end of the pilot, being 
pushèd àlong 150 feet further south, hallooing loud enough to attract 
Berry's attention. The tèstimony warrants the inf erence that the 
deceased Went up the track from where he was last seen about some 
of his ustial duties, and that he was retuming along the track. Hav- 
ing come from a directioîn where therie: was no platf orm, he might 
naturally continue along the track for a short distance after reachtng 
the point to whiéh the platf orm extended. While thus walking with 
his back to the approaching engine, he was overtaken by it. The 
inference is also warranted that the engineer was asleep in his seat, 
or partiàlly so, or was otherwise incapable of properly attending to 
his dutks. A wide-awake man, looking ahead, must hâve seen de- 
ceased, whether he was walking upon the track or lying across it 
There. must hâve been something unusual in the conduct of the en- 
gineer, that caused the switchman to jump upon the engioe, and lay 
hold of hiih, and say, "Stapleton, the engine has run over a man." 
The engin® hiad stopped, but the engineer did not move. He did not 
even havé hold of the lever, as he would likely hâve had, had he; and 
not Cobb, stopped the en^ne. The tèstimony of the switchman has 
a significant bearing upoû this part of the case. The witness could 
not be got to say that Stapleton was asleep, and that Oobb was 
running the engine. But the way in twhich he avoids saying it is 
suggestive of the fact that.sueh was the case. Gobb was in a posi- 
tion to know about the.fâcts of the- accident. If the engineer was 
sleeping in his seat, Cobb probably knows it He knows whether he 
or the engineer stopped the engine. It was stated in court, upon in- 
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formation furûish.ediby*Stapietôii,that Cobb was M tliç service of thè 
défendant at TacOTna'j but his whereabouts were not disclosed to the 
comjjany's attorney, ^ho inquired at its ofQce in this city for the pur- 
pose of flnding himv The absence of Cobb créâtes an iirfpression 
unfaVorable to the défense. The probabilities are that Staplèton 
was asleep ; that when Berry heard the cry of deceased, and hallooed 
to the engineer, Cobb stopped the engine; and that deceased waa 
run over while walMihg along the track in the same direction the 
engine was going. Sùch, in my opinion, are the probabilities of the 
case, but probabilities are hot required. It is enough if the facts 
warrant such inferences as will sustain a flnding of négligence against 
the défendant The fact that deceased could bave been seen in time 
to avoid runniog over him is évidence sufflicient to sustain a verdict 
«f négligence. Railroad Co. v. Patterson (Colo. App.) 36 Pac. 913; 
Felch V. Railroad Co. (N. H.) 29 Atl. 557. The fact that the deceased 
waa walking upon the track is not conclusive of his négligence. It 
is a fact for the jury tô'flnd froin, not one to authorize a judgment 
by the court 

It is argued with much force that at least the deceased must be 
conclusively presumed to hâve been guilty of contributory négligence, 
since the uncontradicted évidence is that the engine bell was rung, 
and that this bell could be heard for a long distance. If the bell was 
rung, the deceased must hâve heard it, and hence must hâve been 
guilty of négligence in remaining on the track, or if, for any reason, 
he could not hear, he was guilty of such négligence in placing himself 
where he could not be wamed of the approach of an engine. The 
switchman, Berry, and the engineer, Staplèton, both swear that tbe 
beU was rung. There is nothing to contradict this testimony. But 
suppose, nevertheless, the jury refuse to believe the testimony. This, 
it must be assumed from the verdict, is what they hâve done. It is 
the province of the jiiry to pàss upon the credibility of ail witnesses, 
whether they are contradicted or not; and, while a witness is pre- 
sumed to speak the truth, the manner in which he testifles, or the 
character of his testimony, is suflScient to overcome that presumption. 
Code Or. § 683. The jury are not bound to find in conformity with the 
déclarations of any number of witnesses, which do not produce con- 
viction in their minds, against a presumption or other évidence satis- 
fying their minds. Id. § 845. It must not be assumed that this 
right of a jury to disregard the testimony of any number of witnesses 
is a right to be arbitrarily or wantonly exercised. If it should be 
unreasonably exercised, it would become the duty of the court to 
correct the injury done in the particular case by setting aside the 
verdict. In this case, what has already been said as to Staplèton 
justifled the jury in disregarding his testimony. There was enough 
in the manner in which Berry testifled to lead the jury to distrust him, 
where a question of his own failure of duty was involved. He was 
an interested witness, beyond the interest which his employment and 
its conséquent duty involved. He has every inducement that can 
exist, where the question is one of responsibility for the death of a 
fdlow workman, to shield himself from blâme. The distance from 
the coal bunkers to where Berry got ofE was comparatively short, 
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and 4pce he expected to get offy and run ahead to tlie switch, 
lie DMiTjiave been occupîed with tjt^s objeçt, and omitted to ring the 
beïl.> îpe !8a;B,he always watched ont when he struck the platïonn, 
fà; As te get off, and does not remember whether anybody rang the 
b^a^r 1^^ got off. This tends to show that the matter of ringing 
the bdl was not regarded as of the flrst importance. The greater 
care -wa» in looking ont for Bwitchçs. I think it probable that the 
beU was OQt rang on the retum from the çoal bunkers, notwithstand- 
ing Ben^'s statement th;at it was. Hpwever that may be, if the jury 
conçludedthat the bell was not rang, as they nnist hâve done, and my 
own belief was otherwige, I should piot, in view of the f acts in the case, 
feel jifstifled in setting the yerdict aside on that account The mo- 
tion for a new trial is denied. 



WHEBBR V. UNITED STATES. 

(Circuit Court, D. Colorado. June 15, 1894.) 

No. 2,657. 

PosT Offic!B--'Dsb of Mails to Dkprato— Indiotmekt. 

In an Inaictment under Eev. St. § 5480, as amendes by Act March 2, 
1889, for sendlng by màll a letter In exécution of a scheme to defraud, It 
is sufflclent to allège facts showlng that défendant, havlng devlsed a 
scheme to defraud, In tbe exécution of that scheme, and aa a necessary or 
convenient step therein, transmitted througli the poet office a letter used, 
or deslgned to be used, to carry that scheme Into effeci It is Imma- 
teiial that such use of the mails did not resuit as intended, and was not 
likely so to resuit, or that it was only one step In a séries of acts Intended 
to accompllsh the fraudulent scheme. 

In Error to the District Court of the United States for the District 
of Colorado. 

This was an indictment against William J. Weeber for sending 
through tiie maU a letter in exécution of a scheme to defraud. De- 
fendant was convicted, and brought error. 

Charles D. May, for plaintifE in error. 
H. V. Johnson, U. S. Dist Atty. 

Before BBEWEE, Qrcuit Justice, and OALDWELL and SAN- 
BORN, Circuit Judges. 

BREWER, Circuit Justice. Section 5480, Rey. St., as amended by 
the act of Marcha, 1889 <25 Stat. 873), so f ar as is material, provides 
that: 

"If any persoti havlng devlsed or Intendlng to devise any scheme or arti- 
fice to defraud * * * to be efCected by either opening or intending to 
open correspondence or communication with any person whether résident 
within or outslde the United States, by means of the post office establishment 
of the United States, or by inciting such other person or any person to open 
communication wlth the person so devising or intending, shall in and for 
executing such scheme or artifice or attempting to do so, place or cause to be 
plated any letter • ♦ • in any post office ♦ • • to be sent or dellvered 
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by the sald post office establishment, or shall take or receive any such there- 
from, such person so mlsuslng the post office establishment shall upon con- 
viction," etc. 

Congress has power to provide what shall be carried in the maUs, 
and for what purpose the post office shall be used, and to punish any 
one for a violation of its provisions in respect thereto. Ex parte 
Jackson, 96 U. S. 727; In re Bapier, 143 U. S. 110, 12 Sup. a. 374. 

The indictment before us charges a schéma to defraud, to be eflect- 
ed by means of a correspondence through the post office establishment, 
dnd that in executing such scheme the défendant placed a letter in 
the post office, and subsequently received it therefrom. The scheme, 
briefly stated, is this : Stephens was not in f act indebted to Kearney. 
Kearney pretended to hâve a claim against Stephens, and placed it in 
defendant's hands for collection. A suit was pending in the fédéral 
court by the United States against Stephens et al. for the recovery of 
moneys alleged to be due for lumber taken off govemment lands. 
The défendant caused to be passed through the mails a letter pur- 
porting to be from the United States district attorney to him- 
self, in référence to the furnishing of testimony tending to show 
Stephens liable to the govemment, and then caused the letter thus 
passing through the post office to be sent, by one apparently a 
stranger, to Stephens, the intention and expectation being that there- 
by Stephens would be frightened — ^blackmailed — into paying the 
claim of Kearney, in defendant's hands for collection, in order to 
prevent any disclosures by défendant to the United States district 
attorney. Now, that the post office was used to carry this letter; 
that the défendant was the one who thus used the post office for the 
transmission of the letter, — ^is plainly alleged. That there was a 
scheme or artifice to defraud is chargea, and, indeed, is obvions. The 
allégation is spécifie that défendant intended and expected, by this 
scheme, to compel Stephens to pay" this daim of Kearney, which 
claim was flctitious and fraudulent. There is charged a wrongful 
use of the mails, — a purpose of defrauding Stephens, — and that this 
use of the mails was to aid in carrying into efEect that scheme or 
artifice of défendant. That it did not resuit as intended — that it did 
not frighten or compel Stephens to pay the claim — ^is immaterial. 
That it was uncertain, even exceedingly doubtful, whether Stephens 
or any other man would be frightened by such a scheme, is also im- 
material. The criminality of the défendant does not rest upon the 
ppobabilities of the success of a scheme, or upon the fact of success, 
nor is it avoided by the fact that the act of using the maUs is only one 
step in a séries of acts intended to accomplish the fraudulent scheme. 
It is enough that the défendant, having devised a scheme to defraud, 
in the exécution of that scheme, and as a necessary or convenient 
step in the exécution thereof, transmits through the post office a let- 
ter used, or designed to be used, for the purpose of carrying that 
scheme into effect. I think the indictment is sufflcient. 

CALDWELL, Circuit Judge. I submitted the record and briefs 
in this case to Mr. Justice BREWEE, who gave the same a patient 
and careful examination, and hls views are expressed in the foregoing 
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opinioa; "Carcuit Judp^'SANBORN and Myself hàd preTlously ar- 
rivedat me 'saine conérusion.^ 

The other assignments of error hâve been oarefully examined and 
considei-ëd, and found to bë without merit. 

The ifesalt iè that thë jildèment of the lower court must be affirmed. 



; , . APPLETON et al. v. EOAUBEET. 

(Circuit Court, B. D. New York. April 19, 1894.) 

1. PATsasTS— liVHo Entitled— Pkiokity DP IkVèktion. 

In à sùtt between ownerè of rival patents, eacli pi-aying cancellatlon of 
the oth^'s patent linder Rev. St. I 4898, the évidence was snbstantially 
the same as.tbat In Interférence proceedlogs In the patent office, in whlch 
priprity had been award^ tp complainant's assigner, who was shown to 
hâve beeii thé flrst to émbody the Invention In a perfected machine, as 
agalnst dé'fehdant, whoseibnly prior effoft wafe an abandoned ©xperlment, 
and who, if he: had prevlousiy concelved of the invention, as he testifled, 
dld not vednce It to praçtîce, but reinained for years Inactive, without adé- 
quate excuse. Beld, that the issue must be determlned in favor of com- 
plaliiant. 

2. Same. 

The Ecaubert patent, No. 434,539, for a method of ornamentlng watch- 
case centers and other lUie articles, canceled, as containing nothing pat- 
entable not covered by the prier Invention of the Hofmann patent No. 
435,835. 

This was a suit by Daniel Fuller Appleton and others against 
Frédéric Ecaxibert for canceUation of a patent. 

On the 31st day of Decemiber, 1887, Adolph W. Hofmann, the assigner of 
Appleton et al., fllëd In the : Cfnited States patent office an application for 
a patent for an ipiproved method of ornamentlng watch-case centers and 
other llke articles, which application was, on the llth day of January, 1889, 
■put in Interférence with an application of Frédéric Ecaubert, filed Feb- 
ruary 13, 1888, for a slmllar invention. Testimony was taken at large In 
the Interfrarenee, ;and on the 2d day of August, 1890, final judgment of 
priority was rendered In favor of Hofmann by the commlssioner of iiatents. 
While the Interférence was still pendlng, undetermined, Ecaubert flled a sec- 
ond application, covering the subject-matter at Issue" In the Interférence, 
whlch application' was allowed to go to patent by the examiner after the dé- 
cision in the Interférence case, and resulted In letters patent No. 434,539, 
dated August 10, 1890. On September 2, 1890, patent No. 435,835 issued upon 
the Hofmann appiîçatlon, and, on the lOth of September following, Appleton 
et al., as owhers of the Hofmann patent, flled a hill In the eastern district 
of New York, uhder section 4898, Rev. St, against Ecaubert, as the owner 
of the Beaubéirtr patent, praylng the canceUation of the latter patent. 
Ecaubert answered the biU, and flled a cross bill praylng in turn the 
cancellatlon of; the Hofmann patent. 

The opinion of the commlssioner of patents on appeal from the décision 
of the examinera In ehlef in the interférence proceedings between Ecaubert 
and Hofmann was as foUows: 

Mltchell, Oominlssloner. This controversy relates to an Improved method 
of ornamentlng thè périphéries of watch-case centers and other like arti- 
cles; Including also. as stated In the letter declarlng the Interférence, the 
clalms of the respective parties for combinatlons to carry Into effect sald 
method of ornamentlng. Prior to the invention of the method in contro- 
versy watch-case centers had been ornanjented by hand engraving. They 
had also been ornamented by a knurling process, In practlcing which an 
engraved knurl or die roll was contlnuously rotated in contact wIth the outer 
face of the Watch-case center, the latter being mounted upon a rotating 
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chuck. Another process was known as the "splnnlng process." The spin-' 
ning process was invented and patented by Ecaubert, one of the parties tô 
this controversy. In practlcing it a matrix die was used, having a design 
or pattern upon Its Inner clrcumference. Into this matrix the watcli-casc 
center was placed, and then, by a small pressure roller revolving upon the 
inner face of the center, the latter was spun or expanded outward. so as to 
take the impression from the pattern on the inner circumference of the 
die. The matrix die was raade in parts, so that It could be removed after 
the ornamentation was produced. The last method was somewhat expensive; 
the second, difflcult to employ, and of restrictcd utility; and it Is inferred 
from the testlmony that the flrst method was the one more commonly in 
use when the présent invention was Introduced. The présent method is 
(ixpressed in the lauguage of the issue as follows: "The improved method 
hereinbefore described of ornamentlng the périphéries of watch-case centers 
or other like articles; the same consisting in holding the surface of an em- 
bosslng die in contact with the surface of the article to be ornamented. 
imparting a reciprocating or reverslng rotary movement to one of said sur- 
faces, and at the same time laterally moving the point of contact of the die 
with the surface being ornamented, as set forth." The examiner, in declar- 
ing the interférence, stated that the issue was covered by Ecaubert's first, 
second, and third claims, by Hofmann's flrst and second claims in Case A, 
and by Hofmann's single claim in Case B. Bcaubei-t's claims, thus de- 
clared to be in interférence, are as foUows: "(1) The combination, with the 
knurl or ornamentlng wheel, and the mandrel and chuck or tool for holding 
the watch-case center or other article to be ornamented, of a shaft and ad- 
justable crank pin, and a rod from the crank pin, connected with the man- 
drel, for turnlng the mandrel first in one direction and then in the other 
direction, substantially as set forth. (2) The combination, with the knurling 
tool and its holder, of a slide for supporting the same, a rack bar connected 
with the holder of the knurling tool, a pivot stud for Connecting the holder 
and rack bar to the slide, a sllde rest for supporting the slide. a base upon 
which the slide rest is supported, and a plnion at the center of the base, with 
which the rack bar cornes into contact, substantially as set forth. (3) The 
combination, with the knurling tool ahd its holder, of a slide and slide rest, 
and a base upon which the knurling tool and its holder are supported, and 
a pivot at right angles to the axis of tlae knurling tool, Connecting the holder 
to the sllde, to allow the holder to be swung as the sald knurling tool acts 
upon the convex surface of the watch-case center or other article perpendicu- 
larly, and without latéral slip, substantially as set forth." Hofmann's 
claims are as follows: "Case A. (1) The combination of a rotary embossing 
roll or die having an engraved periphery, à pivoted holder whereby sald die 
may be Incllned or moved laterally, a work holder or chuck, and means 
for imparting to said chuck reversing rotary movements of predetermined 
length, and thereby keeping the relief Unes of the die in operative engage- 
ment with the impressions made by It in the case center or other article held 
by the chuck, as set forth. (2) The combination, with the embossing roll, its 
holding devices, and the chuck, b, of the gear, q, affixed to the shaft car- 
rying said chuck, the rack, r, engaged with said gear, the conntershaft, r, 
and the pitman, s, Connecting sald rack with an eccentric wrist pin on a 
crank wheel on the shaft, as set forth. Case B. The improved method 
hereinbefore described of ornamentlng the périphéries of watch-case centers 
or other like articles; the same consisting in holding a portion of the sur- 
face of an embossing die in contact with the surface of the article to be 
ornamented, said portion being legs in width than the entire width of the 
ornamentlng surface of the die, imparting a reciprocating or reversing rotary 
movement to one of sald surfaces, and at the same time laterally moving 
the point of contact of the die with the surface being ornamented, thereby 
laterally extending or widening the area of ornamentation, as set forth." 

It will be noted that in declaring this interférence the fa et that a process 
is necessarily a différent invention from a machine or apparatus (Ex parte 
ATwood, Com'rs' Dec. 1888, 74; Crâne v. Merriam, 51 O. G. 1783) was ignored. 
But that fact may now be disregarded, as, in the event that Ecaubert should 
be found to be the flrst inventor of the process, his equal right with Hof- 
mann to make a claim therefor would be undoubted, in ^ iew of the history 
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of the proceedlngs In the case. Hofmann's applications were flrst in tlie 
office, and the burden of proof Is upon Bcaubert, under rule 116. In Bruce 
V. Traver, 43 MS. Dec. 260, the présent commlssioner said: "When the 
rule places the burden of proof upon the last applieant, It means precisely 
what It says. It announces to parties before the office that the last appli- 
eant must prove hls case or fail. Nor is the rule an arbitrary one. It has its 
foùndatlon in the same légal princlple whlch flnds expression in the maxim 
'prier tempore potior jure.' The senior party litigant has a right to expect 
that the rule will be applled, and that he may be absolutely silent until 
a prima facle case is made eut against him." Has, then, Ecaubert proved 
that he was the flrst inventor (1) of the apparatus for practlcing the ptocess, 
and (2) of the process Itself? 

As to the apparatus for practlcing the process: 

Ecaubert testifies that in the year 1879 he made an ordinary watch-case 
maker's lathe, with a "gear wheel on the spindle, and a rack and an adjust- 
able crank and countershaft," to make the spindle go backward and forward; 
that he Intended to omament watch-case bezels and watch-case centers by 
means of engraved rollers to be pressed against the article to be ornamented; 
that he used the common knurling quadrant which was in use at that date 
to support the engraved roller or milling wheel; that the apparatus was 
tried, and seemed to work satisf actorily, as far as concerned the reciprocating 
motion, but the milling wheel slipped sidewise, and injured the looks of 
the omaments; that after this trial the parts, other than those constltutlng 
it "an ordinary watch-case maker's lathe," were taken off and stored away; 
and that he has slnce tried to get hold of them, but they could net be found. 
If ail the testimony as to what was done in 1879 be credited, it must still 
be considered that this effort on the part of Bcaubert was nothing more than 
an abandpned experlment Ecaubert himself testifies that the machine 
"was done away with, and did not remain in use," on account of the milling- 
wheel sUpping over the article sidewise. Indeed, what was done is re- 
ferred to by counsel for Ecaubert, in his brief, as "this experiment;" and, 
in the summing up of Ecaubert's argument at the close of the brief, it is 
only claimed that it constitutes évidence "that Ecaubert conceived the In- 
vention now in controversy In 1879." It does not appear, so far as I can 
ascertain from the record, that, from 1879 to the présent time, Ecaubert 
has ever made or tried to make a machine containing the éléments specifled 
In his flrst claim— that is to say, the éléments necessary to practice the 
process of the issue— without producing the backward and forward motion 
by hand. Nor did he make a model or a drawlng, or even a sketch, until 
he came to apply for a patent Meanwhile, in the early part of December, 
1887, Hofmann conceived of the invention in controversy, applied for a 
patent on the Slst day of December, 1887, and before that time had a 
machine in opération for the practical knurling of gold watch-case centers 
for the market, which machine contained ail the mechanical éléments of 
the flrst claim of Ecaubert, and both claims of Hofmann's application, Case A. 
Subsequently, other machines were built, and a considérable industry came 
Into being, based upon Hofmann's invention. I bave not overlooked what 
was done by Ecaubert in 1885. It is not claimed on his behalf that he at 
that time built a machine capable of transforming the rotary motion of the 
countershaft into the backward and forward motion of the spindle. The bear- 
ing of what was done in 1885 upon the question of priority, as relates to the 
process, will be considered hereinafter. So far as the machine or ap- 
paratus is concerned, the question Is slmply whether Hofmann's prima fade 
case, based upon hls earlier applications, preceded by actual réduction to 
practice, is overcome by an abandoned experlment of Bcaubert In 1S79. Of 
course, there is but one answer to that question, which is that Bcaubert, not 
having proven either that he was the flrst to reduce to practice, or that he 
foUowed up his conception with diligence, has failed to discharge the ob- 
ligation which the burden of proof placed upon him. 

(2) As to the process: 

The principal différence between Ecaubert's case, as It stands related 
to the process, from his case as it stands related to the apparatus or mechan- 
ism, arises upon the testimony relative to what was done in 1885 in the 
way of knurling watch-case centers upon a machine operated by pulllng the 
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belt up and down by hand. It appears that In May, 1885, Ecaubert made 
a tool like that Introduced In évidence, and marked "Bcaubert's Bxhibit A," 
some of the parts of that exhlbit beinp parts of the tool made at that time. 
Ecaubert says that he succeeded by means of this tool in "overcomlng the 
sllpping sidewise of the knurl on the articles to be ornamented." He fur- 
ther States that he knows he made this tool in 1885, for he says he delivered 
to Alfred Humbert, of Phlladelphla, on May 20, 1885, a center-turning lathe 
combined with a pendent-turning lathe; that "this partlcular part that 
makes the knurl move sidewise, and holds the knurl in position, was made 
to be delivered with that center-turning lathe to the sald Alfred Humbert;" 
that, after considerlng that he did not want this invention to become public 
property, he "took thèse partlcular parts off from the lathe, and substituted 
a regular knurllng quadrant, of the ordinary kind;" that thèse "particular 
parts" remained in hls shop from the tlme they were made, in 1885; that the 
knurllng-tool, the stock that holds it, the V-slide, the rack connected to the 
stock, the stationary plnion, and the block below the bed, are the parts of 
the exhibit that were made In 1885, and that the other parts— the quadrant, 
plate, and stud, the banales, and the V-shaped-groove stock— were made in 
1889, or, as he states It, "I made them only this year, 1889, slmply because 
I wanted to show how It was to work." It Is to be borne in mind that this 
machine made for Humbert was a machine havlng a continuons rotary 
motion, and designed to ornament watch-case centers by the second process 
already alluded to. It Is to be borne in mind that Ecaubert testlfles that 
the Exhibit A was "made to be delivered with that center-turning lathe to 
the sald Alfred Humbert" Ecaubert's Record, Q. 19, p. 9. Exhibit A, 
therefore, was not made with spécial référence to the difflculty developed 
by the 1879 experlments in knurllng by a backward and forward movement; 
but it was made to.be used In knurllng by the old and well-known rotary 
process; and any use, expérimental or otherwise, of Exhibit A, in prac- 
ticlng the process of the issue, must hâve been Incldental to the main pur- 
pose for which it was bullt 

AU the testimony as to the practicing of the process In controversy in 
1885 relates to the use of this Bxhibit A In connection with the Humbert 
machine designed to practice the.continuous rotation process. It should be 
remembered that after the Humbert machine was sent away the original 
of Bxhibit A was in a dlsmantled condition, parts of it havlng been 'Used 
In making the ordinary quadrant with which the machine was flnally 
equipped. To be sure, some testimony is found In the record as to the 
use of parts of Exhibit A after the Humbert machine was shipped away; but, 
as wlU be seen hereinafter, It does not relate to the practicing of the présent 
process. Wllhelm, who worked for Ecaubert contlnuously after 1880, testl- 
fles to the use of Bxhibit A on the Humbert machine. He says, "By pulllng 
the belt backward and forward, we rotated the splndle." This certainly 
looks like practicing the process. On eross-examination it distlnctly appears 
that the backward and forward motion was to get "the impression ail 
round," and that he "dId rotate the work contlnuously" after he got "the 
impression ail round." Now, a single complète rotation would be dlsastrous 
to the process In controversy. WUhelm's testimony not only falls to show 
the practice of the process, but, so far as It goes, shows the contrary. A 
prellmlnary backward and forward motion Is necessary to the contlnuous 
rotary process, but a single, complète rotation would be fatal to the forward 
and back process. As to what was done after Humbert's lathe was sent 
away, Wllhelm testlfles as follows: "Question 17. Has any portion of Bx- 
hibit A been made use of, to your knowledge. In Mr. Bcaubert's shop, since 
the lathe was sent to Mr. Humbert's? Answer. Yes, sir. Q. 18. What was 
done with thèse parts? A. I used it for making barley-corn knuris to make 
dles with. Q. 19. About when was this? A. This was in the shop In which 
we are now. I could not state exactly when it was. May hâve been 
three years, or probably four years ago. Q. 20. Can you produce any 
such barley-corn knurl so made as referred to in your answer 18? A. I 
can. This is one of them. Q. 21. In making this knurl (Exhibit C), was 
there a rotary motion glven to the same, or a backward and forward alter- 
natlng motion? A. A rotary motion." This testimony shows that the use 
to which the remalning portion of Bxhibit A was put after the lathe went 
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to HuniWeiîtiaidiiot in volve the présent process, ncjr anytbiiig like it. 
ECaubert testlfleâ as foUows as to what was done after the lathe was sent 
awàyi . "Question. 26. Hâve you used any of the partp of Exhibit A that 
were made in 1885 for any purpose since the lathe was delivered to Mr. 
Humbert? Answèr. Yes. Q. 27. What for, how, and where? A. In my 
own shopi for; maklng fancy knurls. Q. 28. What were thèse fancy knurls 
for? A. I was mailing dles to spin watch-case centers in, and I was usina: 
the knurls. Q. 29. Hâve you, or not, at any tlme slnce 1885, made any 
watch-case centerç, or slmilar article, by the use of any portion of Exhibit 
A, or exUerlmented in that direction? A. Yes. Q. 30, Tell us. generally, 
what you dld. A. I am not a watoh^case niaker myself; so, therefore, 
the work done with that device Is limlted to experimenting on brass watch- 
case centers to ttod out results." Undoubtedly. this testimony relates to 
the use of Exhibit A in making the knurls by rotary motion, as testified to 
by Wilhelm;,and it is Certainly probable that the brass watch-case centers 
were operated on, as Wllhelm testifles, by a back and forth motion, followed 
by a eontimious rotary motion,— 'the old process. Ail that Ecaubert says 
is that Exhibit A was used In. maiking "fancy knurls" and "brass watch-case 
centers" by :some process, and that the work done by that device was 
"limlted to experimenting on brass watch-case centers to flnd. out résulta." 
I find notWpg in Ecaubert's testimony unmistakably relating to the pvactice 
of the présent proeeSs upon the Humbert lathe; and it may be said, gen- 
erally, that, taking Into considération the testimony of the remalning wit- 
nesses tor Ecaubert, I am unable to flnd crédible évidence of the réduction 
to practice by Ecaubert of tiie process in controversy In ' 1885. Ecaubert 
distlnctly citâtes that what was done after the Humbert machine was sent 
away was iexi»eri:mentali which Could hardly hâve been the case if there 
had been prevtous réduction to practice; and, although some of the witnesses 
may go furthes than Ecaubert, yeti upoû the whole testimony, I cannot accept 
the theory that in connection with Exhibit A. which was made to go with 
a contlnuous rotary machine, the reeiprocating process was caïried to the 
point of réduction, to practice as a completed Invention. The prlnciple ap- 
plicable to thé klnd of testimony introduced by Ecaubert is laid down in 
the case of Thayw v. Hart, 28 O- 6. 542, as foUows: "The évidence of prier 
invention isusually entirely withln the control of the party asserting it, 
andi so wide ;is the .opportunity for déception or mlstake, that the authorities 
are almost unanlmous in holding thât it must be establlshed by proof clear, 
positive, and, unequlvocaL Nothlng must be left to spéculation or conjec- 
ture." Syllabus. 

The only remàlning question is whether reasonable diligence is proved on 
the part of Ecaubert, in reducing hls process to practice. Reasonable dili- 
gence is establlshed by satisfactpryi proof of affirmative action, and, withln 
limits, by excuses for inaction. No attempt Is made to prove affirmative 
action on the part of Ecaubert between 1885 and 1888, when he applied for 
a patent The ©ftssage quoted herein from the testimony of Wilhelm (see 
answer to question 19) shows that what was doiie on Exhibit A after the 
lathe went to Humbert was 'fprobably four years ago." < His testimony was 
glven in 1889, so that the barley-com knurls were omamented by Exhibit A 
in 1885. Besidesi as bas been seen, the process In controversy was not 
practiced in ornamenting the knurls. No attempt was made even to enlist 
the favorable Interest of watch-case makers in the invention, although, at 
the same tlme, s Ecaubert was endeavoring to hâve them adopt the spinning 
process. Nor are his excuses sufflcient, in vlew of hls continued Inaction. 
He was notpoor, Ms situation was favorable, and hls opportuuities were, 
almost llterally spéaklng, dally. He obtalned six patents between 1879 and 
1887,— some of tfiem relating to improvements in ornamentlng watch-case 
centers,— and itis, probable that he would bave patented the présent inven- 
tion if he had perfected It. The excuse that prlor to 1885 he had no knurling 
quadrant which would prevent the knurl from sllpping sidewise must be 
held to be unavailing, in view of the fact that the quadrant made in 1885 
was taken apart In the same year only to be reorganlzed in the year 1880. 
In connection with the taklng of the testimony. The excuse that there was 
no known, satisfactory process of preventlng the discoloration of the work 
resultlng from the action of flre in the jolning of the backs and oaps indicates 
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rather that he did not think it worth whlle to' t)atent thé Invention than that 
there was any uncontrollable obstacle In the way. Besides, this objection 
was equally applicable to the spinning process and to ail mechanical pro- 
cesses, yet it did not prevent Ecaubert from displaying considérable, not 
to say gi-eat, energy in perfecti'ng the spinning process, and In obtaining pro- 
tection therefor. In Agawam Co. v. Jordan, 7 Wall. 583, the suprême court 
laid down the settled rule of law, stating that rule as follows: "The settled 
rule of law is that whoever first perfects a machine is entitled to the patent; 
and is the real inventer, although others may hâve previously had the Idea, 
and made some experlments towards puttlng It in practlce." To this settled 
rule a single exception is recognized, to wit, that, if the one flrst to conceive 
the invention vcas at the time using reasonable diligence in adapUng and 
perfecting the same, he Is to be recognized as the flrst inventer, although 
the second to conceive may hâve been the first to reduce to practlce. Reed 
V. Cutter, 1 Story, 590, Fed. Cas. No. 11,645. 

For reasons already given, I cannot find that Ecaubert flrst perfeeted 
the machine or the process, so as to come within the rule, or that he used 
reasonable diligence in adapting and perfecting the invention, so as to 
come within the exception. At the time when Hofmann entered the fleld, 
Ecaubert was not using reasonable diligence in adapting and perfecting hls. 
invention; but the Indlfflerence towdfds it which he had manifested for a 
long period prier thereto contlnued, so far as the record discloses, down 
to a period subséquent to the time when Hofmann had completed his ma- 
chine, and applied for a patent. Effort is made to show that Hofmann 
derived hls knowledge of the invention from Ecaubert. The burden is heav- 
ily upon Ecaubert to prove that such was the case. Hofmann dénies that 
Ecaubert at any time spoke to him of any way of ornamenting the centers, 
except by the spinning process, and his déniai is coextensive with the alléga- 
tion. Hofmann also insists that it was knowledge of what he had done. 
and was dolng that prompted Ecaubert to apply for a patent. If Ecaubert 
had obtained such knowledge, it would certainly explain why sudden action 
supervened upon years of inaction, delay, and indlfflerence; but, in the view 
which I hâve taken of the case, it is not necessary to détermine whether 
Ecaubert's apply ing for a patent when he did may not be otherwise ex- 
plained. The décision of the examiners in chief iS reversed, and adjudica- 
tion of prlority must be made in favor of Hofmann, ' 

M. B. PMlipp and Melville Church, for complainants. 
Francis Forbes, for défendant. 

COXE, District Judge. The question presented by this con- 
troversy is whether Frédéric Ecaubert or Adolph W. Hofmann 
was the flrst to invent and perfect a niethod of ornamenting the 
périphéries of watch-case centers by holding the surface of an em- 
bossing die in contact with the surface to be ornamented, imparting 
a reciprocating motion to one of said surfaces, and at the same time 
movinglaterally the point of contact of the die with the surface being 
ornamented. This question was argued, upon substantially the same 
facts, before Commissioner Blitchell, on an appeal from the exam- 
iners in chief, in interférence proceedings, and a décision was 
reached in favor of Hofmann. That décision is reported in 52 0. 
G. 2107 (issue of September 30, 1890). It contains a statement of 
the salient points of the testimony, and is such a clear and full ex- 
position of the facts and the law that additional statement is nn- 
necessary. I do not thinli this décision is res judicata, but it is cer- 
tainly entitled to great weight. Wire Co. v. Stevenson, 11 Fed. 
155; Shuter v. Davis, 16 Fed. 564; Swift v. Jenks, 19 Fed. 641; Box 
Co. V. Kogers, 32 Fed. 695; Smith v. Halkyard, 16 Fed. 414; Butter- 
worth V. Hoe, 112 U. S. 50, 5 Sup. Ct 25; Morgan v. Daniels, 153 
V. S. 120, 14 Sup. Ct. 772. 
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■ The commissioner flnds that if Hcaubert conceived of the inven- 
tion prior to December, 1887, Le certainly did not reduce it to 
practice; that at the time Hofmann made his operative machine 
the whole matter was in a neb,ulots and expérimental state, so far 
as Ecaubert was concerned. I seé no reason to disagree with thèse 
conclusions. Though a commissioner's décision is entitled to re- 
spect and considération in every controversy, particularly is this so 
when, as in the présent cause, it cornes from a lawyer of conceded 
ability, faimess and diligence. After giving considérable time to 
the considération of the questions involved, I cannot resist the con- 
clusion that the controversy was properly disposed of in the patent 
office, and that nothing has been presented since which will justify 
the court in setting aside the judgment then pronounced. The 
same argument which convinced the suprême court in the Téléphone 
Gases (8 Sup. Ct. 778) seems equally persuasive hère. Can it be 
that Ecaubert, familiar with patents as he nndoubtedly was, if he 
had made an invention of conceded importance in 1879, or in 1885, 
would hâve remained inactive and taken no steps to secure the 
fruits of his genius for eight or even for two years? His excuses 
for this supineness are whoUy inadéquate, especially in view of the 
fact that during this period he took out several patents for com- 
paratively trivial improvements in the same art But, if it be con- 
ceded that the idea of the invention was clearly deâned in his own 
mind, he certainly failed to embody it in a perfected machine. Hof- 
mann was the first to do this. He made a simple but successful ma- 
chine, and used it almost immediately in ornamenting centers for 
practical business purposes. With this issue of priority determined 
in favor of Hofmann there is nothing patentable left in the Ecau- 
bert patent. 

It follows that the complainants are entitled to the relief de- 
manded in the bill. 



ECAUBERT V. APPLBTON et aL 

(Circuit Court, S. D. New York. April 19, 1894.) 

This was a suit by Frédéric Ecaubert agalnst Daniel FuUer Appleton and 
otbers for Infringement of the patent to complalnant, No. 434,539, brought 
after the commencement of a suit agalnst him by défendants hereln to can- 
cel sald patent (62 Fed. 742). The two causes were heard together. Com- 
plalnant moved to strike out certain testimony taken by défendants. 

COXB, District Judge. The foregoing considérations dispose of this cause 
also, which is an ordlnary action of infringement. The blE is dismissed. 

Note: As thèse causes hâve been declded upon the broad ground that ir 
Ecaubert conceived of the Invention before Deceniber, 1887, he had not sac- 
ceeded In reducing ît to practice untll after Hofmann had made an operative 
machine, It seems unnecessary to pass, serlatlm, upon the questions ralsed by 
the motions to strike out. In vlew of the fact that the actions were, prac- 
tically, tried together, ail the' tMtlmony complained of seems to hâve a 
bearing upon some of the issues presented. I âm of the opinion that the 
testimony should not be strldsen out, and this ruling may be put in any form 
which counsel for Ecaubert may suggest to enable hlm to présent the ques- 
tions on appéaL 
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THE THOMAS MELVILLB. 

COUL V. LOUISIANA CONST. & IMP. CO. 

(Circuit Court of AppeaJs, Fifth Circuit May 22, 1894.) 

No. 219. 

1. Whahvbs — Duas — Vbbsels "Arrivikg prom Sea. " 

Under the ordinance of the city of New Orléans of 1875, as amended 
in 1881, for collection of wharf dues, requiring océan steamshlps "arrlv- 
ing from sea" and landing at any wharf in the city to pay a certain 
rate per ton for the first two months or less, and extra charges if re- 
maining longer, such a vessel, so arriviug and landing, and then depart- 
ing for a coastwise port for part of her cargo, is llable for additional 
wharf dues on returning to New Orléans to flnish loading and again 
departing, ail within two months; the intention being apparent from 
other provisions of the ordinance that dues should be charged on each 
entry or trip of a vessel. 

a. Same — Tonnage. 

Such wharfage Is to be computed on gross tonnage, as contemplated 
at the tlme of the ordinance and its amendments, not on the net tonnage 
basis subsequently adopted by act of congress (Act Aug. 5, 1882). 

Appeal from the District Court of the United States for the 
Eastern District of Louisiana. 

This was a libel by the Louisiana Construction & Improrement 
Company against the steamship Thomas Melville (J. Coul, claimant), 
for wharfage. The district court rendered a decree for libelaut 
Claimant appealed. 

Henry P.. Dart, for appellant. 
J. E. Beckwith, for appellee. 

Before PARDEE and McCORMICK, Circuit Judges, and 
LOCKE, District Judge. . 

PAEDEE, Circuit Judge. The Louisiana Construction & Im- 
provement Company, a corporation created under and by virtue 
of the laws of the state of Louisiana, is the contracter and lessee 
of the public wharves and landing places of the city of New 
Orléans, and, as such lessee, in considération of maintaining the 
wharves and landings and malcing other outlays in relation there- 
to, is entitled, under its contract with the city of New Orléans, 
to coUect wharf dues from vessels using the wharves at the rates 
€stablished by the ordinance of the city of New Orléans adopted 
January 19, 1875, as amended May 12, 18T5, and again amended May 
27, 1881. 

Among other rates, the said ordinance as amended provides as 
foUows: 

"Section 1. Dpon ail ships and other decked vessels and steamships arriv- 
Ing from sea and landing or mooring at any wharf in the city, the charges 
shall be as follows: On 1,000 tons and under, 20 cents per ton; exeess 
over 1,000 tons, 15 cents per ton; steamships in Gulf of Mexico trade, 15 
cents per ton. 

"Sec. 2. The same payments on ships or sali vessels shall be exacted as on 
steamships; and an extra charge of one-third thèse rates shall be pald by aU 
sa il vessels or steamships which may remain in port over two months, the 
sume to be recovered before departure, and. If they remain over four w.oatb». 



?#§ FEBEEAVfiWQ^'ÇJE^.Vol.; 62. 

an addltlonal charge of one-third tliese rates per term of two months from 
arrivai to departure. ■ ■• ■; . ' i\ï''i;; HT 

"Sec. 3. The wharf âge dues on ail steàmboats shall be fixed as folio ws: 
Not over 5 days,.<ÏO> cMltsî per ton; eaohi day after» $5 ptoday; boats arriv- 
Ing and depfirtlng more than once a y^eel^, 5 cents per ton each trip; boata 
laying up foï repàM'diiring the sùminef' ihcthths' to "occupy sueh wharves 
as may not be required for shippiiig, for,,thirty days or under, ?2 per day; 
ail over thirty days, $1 per day. ' 

"Sec. 4. On barges, stêamboat huUs used as barges, flatboats, and other 
licenasdiiVessels 'feiïiployed regularly in transportation of merchandise on 
thé Mississippi river; the wharf âge rates shall be the same as charged now 
for steàmboats in the same business, Tiz.: If in port eight days, 10 cents 
per fon;: after said eight days, $5 peipidayi Barges arriving and departing 
more thaa once a week shall pay onlyi on each trip 5. cents per ton: provided, 
also, thàt thls resoltWoh shall not apply toi barges, flatboats; and vessels that 
corne tô 'tbis port for a togle trip, to be broken up or their use as carriers? 
of merchandise tobé âlscôntlnued ateM of trip. 

"Amended May 27, 1S81, to talœ efflect from and after Mày 29, 1881: Océan 
steamships shall pa^ at the rate of 13 cents per ton for the'flrst two months 
or lesèl Ocieàn vestèis ari-ivlng in ballast ihhll not be Chârgéd wharfage dur- 
ing fltat tJfaiè' théi', liiay' be engaged''l|i4iM\ôàding',^'but''whîbh period shall 
not excêëd flve days from tlmêbf- arrivai: provided, Sàid ballast be sold 
tqthe city or wharf lessçes. Vessel^,, arriving in ballast, and loading exclu- 
sively^Vith grain, 'shall not pay iborë than'tlve cents jer ton- foi- tlie flrst 
flf teen days, and one-third of one cent pet day each additional lay day." 

Tà^ppeaeat çapeiiis an ^ppeftlj fpom a decree ofithe district 
coupt ,00 fti Ijbel teougîit, by the Louj^jana Construction & Improve- 
ment Company, claiming wharf dues from the;oeea^ steamship 
Thomas Melville, and présents two questions, both dépendent npon 
the interprétation to be given to me çity oraina'nce as above 
quoted: (l).Is ^n océan ,steaniship whicli àPriTes'îrôin sea, lands 
ât a ciiy Vvharf/'âM*then depiarts fév a coastwiëéf port for part 
of cargo lialjle for additional wharf dues Whén "éhereturns to 
New Orléans to finish loading, and again départs, ail within two 
rùôiitKs? ' (2) lâ-the Wharfage due from océan stéàkaships to be 
compùtëâ ùp6n tïié bàsis'of the gross tonnage, oPiipon the net 
tohna'gë?'' '■,■'■' ':■;!.'■ .■■■.: 

The façts are not in dîsp*ate. Thé proof shows that the Thomas 
Melville'-#às an oiceah stëàriisMp, with gross tonnage of 1,706 tons, 
undèrdëèk tonnage 1,573 tonS, net tonnage 1,066 tons. She ar- 
riVed in the port of Ne'vt' Orléans, and went to the wharf to unload 
a cargo of fruit and sulphur from the Mediterranean, on January 
23, 1893, where she remained until February 1, 1893, when, hav- 
ing discharged her cargo, she cleared from New Orléans for Gai- 
veston, Tex. At Galveston she took on cargo, returning to the 
port bf New Orléans On the lOth of February, 1893, landing at 
another wharf than that previously occupied, and there taking 
on cargo uhtil March 8, 1893, when she cleared aùd sailed for a 
fOreigûjpci^rt. Shçpaidtjtg wharf â^e dues on ber departure for 
Qals^iPStpièî bu^ refused 1;ç[ pfiyi the wharf âge dues for the use of the 
wharf on the second entry, following her voyage from Galveston. 
The li|3elant demahded pay for this last uSe 6f the wharf, which 
tit^e s/[^amship réfuàèdj dii &e ground that, both'TOyàges having 
jïepiiijiated in 40 dfiys Irpm the date of her arrivai from: the Med- 



THE THOMAS MEL VILLE. 751 

Iterranean, the sMp was liable to only one charge for both. voy- 
ages and both moorings at the wharf. 

1. So far as the use of the wharves is concerned, the clearance 
and departure of the Thomas Melville for the port of Galveston, 
although to take on only a portion of her intended cargo, was 
the entrance upon a distinct voyage; and, on her return from Gal- 
veston to the port of New Orléans, she was again "a vessel arriv- 
ing from sea," without any necessary connection with her for- 
mer entry into the same port The ordinance is framed with the 
apparent intention that, on each entry or trip of a boat or vessel, 
wharf âge dues shall be charged and collected; for, in relation to 
those vessels which were expected to arrive and départ more than 
once a week, the ordinance was careful to provide for a reduced 
wharfage; for instance: 

"Boats arrivlng and departing more than once a week, five cents per ton 
each week." "Barges arriving and departing more than once a week shall 
pay onlj- un each trip ^5 cents per ton." "Vessels arriving in ballast, and 
loadliig exdusirely with grain, shall not pay more than five cents per ton 
for the first flfteen days, and one-third of one cent per day each additional 
lay day." 

We think a fair interprétation of the ordinance is that a vessel 
jirriving from sea shall pay wharfage dues for each entry, irre- 
spective of the length of ,|;ime she may occupy the wharves. 

2. The word "ton," in the ordinance and amendments thereto 
-controUing thia case, as applied to the measurement of vessels, 
has a certain deflnite meaning, well settled by custom and by the 
navigation lawa of the United States, and it means 100 cubic feet 
ot interior space. The entire cubic contents of the interlor space, 
numbered in tons, is called the "gross tonnage." When, from the 
entire cubic contents of the interior of a vessel, there are de- 
ducted the spaces occupied by the crew and by propelling ma- 
chinery, the remainder, numbered in tons, is called the "net ton- 
nage." When the ordinance and amendments thereto in ques- 
tion were adopted, the navigation and customs laws of the United 
States dealt only with gross tonnage; and, at the same time, 
canal toUs in the state of Louisiana and gênerai charges for towage 
and dock services were based upon gross tonnage. There is 
every reason to conclude — in fact it is not seriously disputed — 
that, at the time of the ordinance and amendments referred to, 
gross tonnage was contemplated and intended as a basis upon 
which wharf dues were to be charged and coUected. Since the 
adoption of the said ordinances, there has been no expression up- 
on the part of the city of New Orléans that any other interpréta- 
tion should be given to the said ordinances. The contract of 1891 
between the Louisiana Construction & Improvement Company 
and the city of New Orléans contains no intimation or sugges- 
tion that any différent interprétation is to be given to the ordi- 
nance which fonned the basis of the contract. On the 5th of 
August, 1882, lie United States, by an act entitled "An act to 
provide for déductions from the gross tonnage of vessels of the 
JJnited States" (22 Stat 300), departed from the practice of cal- 
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culatôflg' customs^^ues upon the gtoss tonnage of vessels, and 
adopted the practice of calculating customs and tonnage dues 
upon the net tonnage, wMch was to be determined according to 
certain' rules laid; down in tàe statute, and denominated the "net 
register tonnagej": ; the said law provlding, however, that the reg- 
ister of the vessel must show the gross tonnage, ail déductions 
made therefrom, and tiie resulting net or register tonnage. The 
said act also proTides that ail foreign vessels must be remeas- 
ured on entering any port of the United States, unless the secre- 
tary of the trei^sury should become satisfied that the nation to 
which the ship belongs has adopted our System of measurement. 
This change of practice by the United States in the collection of 
customs and tonnage dues is the main argument presented to 
this court to sustain the proposition that, in determining the 
amount of wharfage dues which the Louisiana Construction & 
Improvement Company is entitled to collect under its contract 
with the city of New Orléans, dépends upon the net rather than 
upon thé gross tonnage. We cànnot see thai the acts of congress 
passed in 1882, in which departure is made from a long-established 
practice, can affect the interprétation of an ordinance of the city 
of New Orléans adopted in 1881. If the ordinance in 1881 con- 
templatèd gross tonnage, an amendment adopted by the city coun- 
cil would be necessary to change it so as to eliminate gross ton- 
nage, and substitute net tonnage. Our attention has been called to 
the case of the The Craigendoran, 31 Fed. 87, wherein Judge Bene- 
dict, constniing ah act of the législature of the state of New York 
limiting wharf charges, Which act provided a rate of wharfage to be 
demandèd of vessels in pro'portion to their tons burden, held that 
the wharfage dues thereunder should be calculated upon the regis- 
tered, aûd not the gross, tonnage. This case seems to hâve been 
well decided, but it is nbt applicable hère, for the reason that, in 
the stâtùte which the leafned judge ihterpreted, the wharf dues col- 
lectible thereunder are dépendent upon the burdep or carrying ca- 
pacity of the vessels using the wharves ; and the case was decided 
in 188T, when the registerèd tonnalge, the net tonnage, and the bur- 
den or carrying capacity of a vessel were substalitially the sarae. ' 
The decree appealed from seems to be correct, and it is affirmed. 



THE TIVEETON. 
: MELBURN et al. v. LOUISIANA CONST. & IMP. CO. 
(Circuit Court of Appeals, Mfth Circuit May 22, 1894.) 
No., ,220., , 

Appeal from tbe District Court Of tlie United States for the Eastern District 
of Louisiana. 

Tljis was a libel by tlie Louisiana Construction ifeimproveinent Company 
àgalnSt the Tiverton (William Mèlburii ànd others, cîâllliàhts)i for wharfage. 
ïSie' district court rèndered aJdeCïèe for llbelant Clalmâiits appealed. 

Henry P. Dart, for appellants. 
J. S» Beckwlth, for appellea. 
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Before PAKDEB and McCÎORMICK, Circuit Judges, and LOCKE, District 
Judge. 

PARDEE, Circuit Judge. This appeal raises only the question of whether 
•wharfage dues, imder the contract of the Louisiana Construction & Improve- 
ment Company with the clty of New Orléans, ol date May 23, 1891, should 
be charged and collected upon the gross or the net tonnage of the vessels 
using the wharf. For the reasons given in the case of Coul v. ImproTement 
Co. (just decided) 62 Fed. 749, this case is ruled the same way, and the d&- 
cree appealed from is afflrmed. 



THE ANGBRTON. 

MBLBURN et al. v. LOUISIANA CONST. & IMP. Co. 

(Circuit Court of Appeals, Flfth Circuit. May 22, 1894.) 

No. 221. 

Appeal from the District Court of the United States for the Eastem District 
of Louisiana. 

This was a llbel by the Louisiana Construction & Improvement Company 
against the Angerton (William Melburn and others, claimants), for wharf- 
age. The district court rendered a decree for libelant. Claimants ap- 
pealed. 

Henry P. Dart, for appellants. 
J. R. Beckwith, for appellee. 

Before PARDEE and McCORMICK, Circuit Jndges, and LOCKE, District 
Judge. 

FARDEE. Circuit Judge. This appeal raises only the question of whethei 
wharfage dues, under the contract of the Louisiana Construction & Improve- 
ment Company with the clty of New Orléans, of date May 23, 1891, should 
be charged and collected upon the gross or the net tonnage of the vessels 
uslng the wharf. For the reasons given in the case of Coul v. Improvement 
Co. (just decided) 62 Fed. 749, this case Is ruled the same way, and the decree 
appealed from is afflrmed. 



WOOD et al. v. HUBBARD. 

(Circuit Court of Appeals, Third Circuit July 9, 1894.) 
No. 2. 

1. SHIPPING— CHABTEB PaETT — PHEIGHT BarNBD— COMMENCEMENT OF VOTAGB. 

On completing loading, a vessel proceeded, pursuant to her charter, in 
tow of the charterers' tug, down a river in prosecution of her voyage, 
but became icebound in the river, and so remained several weeks, until 
the river opened, when, by order of the charterers, she was towed back 
to the port of loading, and her cargo was discharged. Her crew was 
not complète at the time of leaving port, but was sufflcient while she 
was being towed down the river, and men to 1111 the vacancies had been 
engagea to board her at its mouth. .Eeld, that she had commenced the 
voyaje, so as to eam freight, as she had actually left her port of loading 
with manifest intent to proceed to her port of destination, and the ab- 
sence of part of her crew had not contributed to the delay. 

2. Same — Frustration op Venture. 

While the vessel remained icebound, the day by which the charterers 
had contracted to dellver the cargo to purehasers passôd, and the con- 
tract was canceled by the purehasers for the delay. No notice of the 
necessity of delivery by that day had been communicated to the master 
of the vessel or any one representlng her. Eeld that, there having been no 
breach of any essential stipulation by the vessel, necessarily resulting 
v.62F.no.8— 48 
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in tlife frustration of thè dbarteïers' venture, the vëissél wà!s nbt chargea- 
ble wlth Its fallure. 

S. SAMB— GRQ8B FbKIGHT— EXPBNSES OF Vessbl. I 

No otliei; charter for the vessel was procurablé untll after tbe tîme 
wlthîn TS^hlch iSUe woùld bayç^ comj?l0teâ her voyage had she proceeded 
after the r^Ver* opened. JïeW, tbat she was properly allowed the gross 
f relght slie -vj^oûid hâve eatned, wlthout déduction for expenses which 
would hâve been incurred on the voyage, the expenses of détention being 
offset agalhst them. , 

Appeal from the District Court of tbe United States for the East- 
ern District of Pennsylvania. 

This was a libel by Aûflrew J. Hubbard, master of the schooner 
Percy W. Schall, against Eichard Wood, George Wood, Walter 
Wood, apd Stuart Wood, trading as E. D. Wood & Co., for freight 
and damages. The district court rendered a decree for libelant. 
Eespondents àppealed. 

The foUowiag Opinion was rendered in the district court, No- 
vember 10, 1893j on the hearing upon exceptions to the report of the 
•spécial coniioissioner in the case: , , 

, Butler, District Judge. Xhere are but two exceptions which call for re- 
mark,— the llbelant's llrst, that "the commissioner erred in disallowlng the 
claim of $325 for demurrage," and the défendants' sixt)l}, that. "the commis- 
sioner erred in finding the libelant entitled to îuU grosai f relglit." Bach ex- 
ception seems^ to be foundçd on a mlsu^de'rstanding * éî whàt the commis- 
sioner dld. ïtf èftéct, he heia the respondént answeraWè for the tlme lost 
by the vessel, whlla Icebound at MillviUe, and found her to be compensated 
by the saving of tlme and expenses resulting from the termination of her 
voyage therfe. A Ireference to pages 21, 22, and 23 ofhis report shows this. 
In otber%ét4s*'Ûè foiind thit the tlme lOst Ijy the vessel at'MlUville, and 
her constituent expenses and Ihcldental chargea during this period, were 
equal to the' tlme and exipenses necessary to complète her voyage to Florida. 
- He therefôire àlloWed her the atlpulated freight for the voyage. This is just. 
In the absenté of her détention at MiUvlUe, the libelant would hâve been 
entitled to the entlre freight stipulated for. less so much as she might hâve 
saved or made by its termination there. Had she found other employment 
within the tlme requlred to make the voyage contemplated, the value of 
this employment must hâve beén deducted. If shé had not, but remained 
Idle under e:spensies , equal to those she would bave incurred ou^ the voyage, 
there would havé bèen notblng to deduct. This Is the common rule applica- 
ble to such cases, and was applied in The Gazelle, 128 U. S. 474, 9 Sup. Ot. 
139. Hère she was idle, necessarily, and the respondént must therefore pay 
the entire supa stipulated for. He cannot urge that she mlght ând should 
bave been enipiôyèd, because she was Icebound, and thus prevented earning 
ànythlng, by his conduct. The delay at MillviUe was the natural resuit of 
cômpelling her tb go there. . The river had beén frozen ovet for séveral 
days, and ihe w'às enabled to move only because :'bf a temporary thaw. 
That she Would be frozen In, as she was, after unioàyiîng, should hâve been 
éxpected. Becelvlng the stipiilated freight, she cannôt, however, claim fur- 
'ther compensation for the détention, becatise she lost no more tlme théreby 
than would hâve been necéssary to complète the voyage, for which it was 
the priée. ■ 

Possibly It Is as well to say a word respectlng the IJbelant's second ex- 
ception, wblch relates to the disallowance of his daim fbunded on tho 
charter for a retum cargo. The évidence respectlng this claim is too indefi- 
■ nlte to Justlfy ïts allowaûcè. We are not Informod When thé voyage from 
JacksonvlUe wks to commence, and cannot, therefore, Judge Whether it Is 
probable the vessel would have reached that point In ttme. In view of the 
obstacles encountered, and delay experlenced. In the attempt to get ont of 
the river after loading at Mlllvllle, the tlme occupled In reaching Jackson- 
ville must bave exceeded the éxpectatlon of thé libelant conslderably. ' Nor 
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aps we Informed of the probable acJvantages of that charter, and we can- 
not, tlierefore, know that the charter obtained hère on March 3, the earliest 
perlod at which thè Tessèleould hâve reached Jacksonville, did not coin- 
pensate for ail the loss incurred on accoulit of the former charter. 

]Sr. Bubois MUler & J, Rodman Paul (Biddle & Ward, on the brief), 
for appel] ants. 

Gurtis Tilton and H. B Edmunds, for appellee. 

Before ACHESON and DALLAS, Circuit Judges, and GEEEN, 
District Judge. 

GREEN, District Judge. This is an appeal from the district 
court of the United States for the eastern district of Pennsylvania. 
The libel, which was to recover freight and damages, was iiled hj 
the master of the schooner Percy W. Schall, under the foUowing 
circumstances: The appellants and respon dents below are manu- 
facturers of iron pipe at Millville, in the state of New Jersey. It 
appears that they had entered into a contract with the lirm of 
Fairbanks, Morse & C!o. to manufacture for them, and to deliver at 
Smyrna, Fia., a large quantity of iron pipe and flttings, which were 
to be used in the construction of an irrigation scheme in that state. 
By the terms of the contract the last delivery of thèse pipes was to 
be made on or about the Ist day of February, 1893. The greater 
portion of the pipes was to be delivered during the year 1892, but 
there still remained a certain quantity undelivered in December 
of that year; and on or about December 22, 1892, the appellants 
chartered the schooner Percy W. Schall to convey them to the port 
of delivery. On the date of the charter the schooner was lying at 
Philadelphia. Immediately upon the charter being perfected, she 
left Philadelphia, bound for Millville, N. J., there to take on the cargo 
of pipes. She arrived at Millville in due time, and the cargo was 
completely ioaded, and the schooner ready to saU, on the 5th day of 
January, 1893. The rate of the freight was to be |3 per ton of pipe, 
and the weight of the pipes shipped was 273 634/2240 tons. Upon 
the completion of the loading of the cargo, and on the 5th day of 
January, 1893, pursuant to the terms of the charter party, the Schall 
was taken in tow to Millville by a tug fumished by the appellants, 
and, in prosecution of her voj'age to Piorida, proceeded down the 
Maurice river to a point about flve miles below Millville, where she 
was obliged to come to anchor on account of the ice which impeded 
her progress; the river below that point being entirely frozen over, 
and wholly impassable to vessels. The weather became, and re- 
mained thereafter, exceedingly cold; and the Schall was frozen up 
in the Maurice river until the 1 4th day of February, 1893. On that 
day, by orders of the appellants, a tug under their control towed the 
Schall back to Millville. It appears that in the meanwhile, and 
while the Schall was frozen up in the river, Fairbanks, Morse & Co., 
the purchasers of the iron pipes, notified the appellants that as the 
time for delivery had passed, and as the franchise under which they 
were operating had expired by limitation, they would not receive 
the pipes, if sent; and thereupon, on the 9th of February^ the ap- 
pellants notified the master of the Schall that he need not proceed 
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upon tie voyage, as the orders for th.e pipes had been canceled be- 
caiise pf tMs delay in delivery. TJpon the arrivai of the Schall at 
Mlllville, her cargo was discharged, and claim was made upon the 
appellants for the freight This claim being ignored, this libel was 
then Ûled by the master to rècover the full amount of gross freight, 
certain expenses to which the schooner had been put by the failure 
to proceedupon the voyage, and for demurrage. A mass of testi- 
mony was taken touching thèse varions points, which, being con- 
sidered by the court below, it awarded the libelant full gross freight 
and Bome minor expenses, but disallowed the claim for demurrage, 
as made. From the decree thereupon made the appellants bring 
this appeal. 

Ten errors are assigned by the appellants, but they need not be 
separately discussed. It will be better to consider them under one 
or two gênerai heads. It is insisted by the counsel for the appel- 
lants that the court below erred in allowing the libelant any freight, 
it not having been earned by the libelant, since the voyage had not 
actually commenced, and the commercial venture in which the 
freight was to hâve been earned was frustrated by the delay of the 
Schall without the fault of the respondents. Second, because the 
libelant was allowed fuU gross freight; that, if he was entitled to 
freight, he was not entitled to fuU gross freight, without déduction 
for the expense he would hâve incurred in earning it. And, in- 
cidentalljf, because the court held the respondents practically lia- 
ble for 8J1 the delay which ensued upon the return of the libelant 
to Millville, although such delay was caused partly by the act of 
God, and was not immediately connected with the discharge of the 
cargo. 

We do not think that any of thèse contentions can be successfuUy 
maintained. Certainly, it c^nnot be asserted as a matter of law 
that the voyage had not commenced. It cannot be denied that 
when the Schall left the poft of Millville in charge of the tug, to be 
towed down the Maurice river, the full complément of the crew was 
not on board. 8he was short a second mate and one seaman. She 
had on board a chief mate, steward, two common seamen, and the 
master. And the allégation is that when the schooner left Millville 
she was not in a condition ready for making her voyage, because her 
crew was not complète, and that under such circumstances the 
courts hold it cannot be assumed that the voyage has commenced. 
Wbile the proposition, broadly stated, is undoubtedly true, we do 
not See its application to the case under considération. Under the 
terms of the charter party the Schall was to be towed down the 
Maurice river to the Delaware by the tug of the appellants. It can- 
not be doubted that for the purposes of that part of her voyage the 
complément of men upon her was suflBicient. Besides, it is undis- 
putèd that the master had engaged a second mate and a.nother sea- 
man to board the schooner when she arrived at the mouth of the 
Maurice river. Nowhere in the tefetimony does it appear that the 
absence of thèse two ihen in any way contributed to the inability 
of the schooner to pasë down the Maurice river on her voyage. It 
was solely because she became icebound that her further progress 
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waa barred. The failure to hâve a full complément of her crew on 
board, paasing down the Maurice river, when it is shown that tbe 
vacancies were to be filled before the vessel left tlie river, does not 
militate against the idea that the voyage had commenced. A ship 
may be thoroughly seaworthy, so far as her crew is concemed, for 
a voyage down the river, when she would not be seaworthy for a 
voyage upon the océan. The case would hâve been différent had 
the appellants shown that the delay of the schooner was caused by 
the absence of thèse two men, — ^part of the crew, — ^but such évidence 
is whoUy wanting. 

Nor does the allégation that the voyage had not actuaUy com- 
menced at Millville when the Schall left her berth seem to rest on 
any solid foundation. It might be asserted with great confidence 
that the voyage reaUy commenced at Philadelphia, where the Schall 
-was lying when she was chartered; but, without holding that as a 
matter of law, it is quite clear that the voyage in question did com- 
mence when the schooner left the port of MillvUle to proceed down 
the river on her way to Florida. At that time the cargo had been 
duly loaded, bills of lading had been signed and forwarded to the 
consignées, part of the freight had been paid by the appellants, and 
everything antécédent to the sailing had been fully done, and then 
the vessel left the port, bound for Florida. In other words, tech- 
nically speaking, she "broke ground," and that constituted the com- 
mencement of the voyage. In Carver on Carriage by Sea (section 
148), it is stated that, where a vessel lying at her port of loading 
moves from the place where she is lying to another loading berth, 
the voyage commences as soon as she "breaks ground" to go to that 
berth. A fortiori, where a vessel actually and in fact leaves her 
port of loading, with manifest intent to proceed to her port of desti- 
nation, it is clear that that voyage had begun, both as a matter of 
fact and a matter of law. 

And the contention of the appellants that the appellee should be 
chargea with the frustration of their venture cannot be assented to. 
The venture was the sending of the iron pipes by the appellants to 
Florida. It was whoUy within their knowledge that thèse pipes 
were to be delivered by a day certain. Such knowledge was not 
communicated in any way, so far as the évidence shows, to the 
master of the schooner, or to any one representing the schooner. 
It is clear from the testimony that the progress of the schooner was 
arrested, not by any fault on the part of the schooner, but by an 
act of God. It is true that it is the duty of a ship to complète a 
voyage for which she is chartered within a reasonable time, having 
due regard to the ad venture of the shipper; that is, in such a time 
that the commercial spéculation of the shipper may be successfuUy 
carried out For wiUful breach of this duty the ship would be lia- 
ble in damages, if it resulted in a frustration of the ventm-e. But, 
as stated, there is no évidence tending to show that the master was 
aware of the tenus of the contract between the appellants and Fair- 
banks, Morse & Co., limiting the time of delivery. The undertaking 
on the part of the Schall was that the cargo should be delivered in 
a reasonable time, périls of the sea, etc., excepted. The primary 
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caus^ as appearsîfromjtbe testimony, o^'the fnîstmtion of thé fenv- 
ture, may be found intie délay of the appellants în chartering a 
vessel to conveytheir pipes to Florida. Considérable corrèëpond- 
enee had passed betwéen tbe appeliants and théir consignées as to 
tbe delivery of tbe pipesi Griginally, tbe contract wbicb bad been 
entefted' into on July 28, 1892, was to be completed by DeCember 15, 
1892. i At the ^request of the appellants this time was afterwards 
extetided to February 1, 1893. But no notice of the necessity of 
a delivery on or before that day was ever communicated to the 
master of the Schall, and it was not until the 9th day of February, 
1893;. thiathe first became aware of the fact that the consignées had 
dieelined to receirê the cargo, and had canceled the contract be- 
cause of the delay. Had the appellants sought an earlier charter, 
in ail probability, they would hâve fulfiUed their contract in ample 
time., Delaying the charter until the middle of winter, when they 
must hâve known that the liability to hâve navigation impeded, 
if not Wholly closed, by the effect of intense cold, was a fault on 
their; part, and not on the part of the ichooner, which they actually 
did charter. They must hâve known that the time for delivery of 
their pipe was growing very short, and when they chartered and 
loadedthe Schall they must bave assumed the risk of interférence 
by severe weather. If, uUder thèse éircumstances, they bave suf- 
fered loss, they cannot noivf cast the blâme upon the innocent schoon- 
er. There are no facts Whatevep in the case which would justify 
the court in holding the Schall liable tôt the failure of this com- 
mercial adventure. Theinquiry in sueh a casels whether there bas 
been a breach of an esseûtial stipulation by the ship, necessarily re- 
sulting in a frustration of the object which the charterer had in 
view when he chartered the ship. Such inquiry in this case must 
beanewered in the iiegative. 

But the appellants further insist that the court below erred in 
allcfWingugross freight, without déduction for such expenses as she 
woulfl hâve incurred had She màdè her trip. The cotirt, in con- 
sidering the rejwrt of the spécial commissioner in this case, used this 
languag^î- 

"In éflect, he holds the respondents answerable for the tiine lost by th€ 
vessel wMle Icebound at MillvlHè, and foulid her to be compensated by the 
saving , of time and expenses resulting from: the termlnation Of her voyage 
there. In other words, he found that the time lost by the vessel at Millville, 
and her conséquent expenses and ineldental charges durlng this period, were 
eqiiai to tiie' time and expenses necessair to complète her voyage to Florida, 
and he theirefore allowed her the stipuiated freight for the voyage. This 
Is iust, Ip the absence of her détention at. Millville, the libelant would 
hâve, been entitled to the entire freight stipuiated for, lessso much as she 
mlght >àve saved or made 15y its termlnation tjiere. Had she found other 
employaient withiù the time réfltiiréd to malie tlie voyage contemplated, the 
value GÉ tUls eïoployment niilst hâve bëêô dëducted. If she hàd not to 
remain Idle-under expenses eqytal to those: shB would hâve ineurred on the 
voyage, there would hâve been nothing to deduct. This Is the common rule 
applicable to such. cases, and Is laid down cleariy In the case of The Ga- 
zeUé, li2é Û. S. 474, 9' Snpi C|t. 139." , 

We fuUy concur in thèse remarks of the leamed court below. The 
évidence shows that l^e voyage was brbkèn up by the act of the ap- 
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pellants on the 14th of February. On that day the Maurice river 
was open, and the Schall could hâve gone to sea, but her cargo 
had been unloaded on the wharf at MilMlle by the express orders 
of the appellants. Although diligent efforts were made by the 
master of the Schall to procure another charter, none was procurable 
until the 3d of March foUowing. During ail that time of enforced 
idleness, directly arising from the breaking up of her voyage by the 
act of the appellants, she had her crew on board, and was put to ail 
the other necessary expenses which she would hâve incurred had she 
made her voyage. None of thèse expenses were allowed in the court 
below as a liquidated amount, but they were oilset against the ex- 
penses which she would hâve incurred had she made her voyage, 
which, under the évidence, it seems would hâve been completed, 
under usual circumstances, long before the 3d of March. As the 
court below said, then it was exactly just to set the one claim off 
against the other. The ship was idle as a necessary conséquence 
of the act of the appellants. They cannot urge that she ought to 
hâve been employed before she was. It was the resuit of their fault 
that the vessel became icebound, and unable to earn anything. The 
delay at Millville was the conséquence of her going to that point. 
Her détention there ought to hâve been anticipated by the appellants, 
for the évidence shows that the river had been frozen over solidly 
just previous to their ordering the Schall to Millville; and it was 
only by reason of a temporary thaw that she was able to reach that 
port at any rate. But, having had awarded to her the gross freight 
which she would hâve eamed, of course she ought not to be awarded 
the expenses of the détention, because she lost by that détention in 
the Maurice river no more time than she would hâve lost had she 
made her contemplated voyage to Florida. 

We do not think it necessary to consider the other minor points 
that are raised in the case. The answers to the contentions of the 
appellants could not be stated more clearly than in the flnding of 
the commissioner, and in the opinion of the court sustaining his con- 
clusions; and, adopting them as the views of this court, the resuit 
is, the judgment below is aiHrmed. 
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JOHNSON V. THE BROOKLYN. 

(District Court, S. D. New York. June 19, 1804.) 

CoiiMSioiî— Steam Vessels Crossinq — Rule of tfie Stahboakd Hand. 

Where a ferryboat, approaching lier slip in the Bast river, saw a tug and 
tow coming up on her port hand, and blew them one whistle, thereby 
notifying the tug of her intention to Inslst on her right of way, and pass 
abead, and there was then time and space for the tug to bave avoided her 
by golng astem or stopping, but the tug blew two whistles, and kept on 
until too late to avold collision, held, that the tUg was solely liable. 

Libel by Lorenzo D. Johnson against the ferryboat Brooklyn in 
a case of collision. 



760 FEDERAL REPOBTBB, VOl. 62. 

Stewart & Macblin, for libelant. 
Hylaud & Zabriskie, for claimant 

BKOWN, District Judge. On the 29th of April, 1892, at abont 
1 p. m., as the ferryboat Brooklyn, of the South Ferry, was approach- 
ing her New York slip, she came in collision witii the tug E. S. 
Garrett, which had a schooner in tow on a hawser, and was round- 
ing the Battery to go into the East river. The collision was at 
about right angles, the stem of the tug striking the ferryboat on 
her port side just forward of her paddle wheel. The libel was filed 
to recover the damages. 

There is considérable différence in the testimony as to the posi- 
tion of the two boats at the time when they were flrst observed, and 
the whistles exchanged. There is no doubt, however, that the 
Brooklyn had the right of way to her slip, and that it was the 
duty of the Garrett to keep out of the way ; and that the Brooklyn, 
when she was at least 600 feet from the New York shore, and the 
Garrett 200 to 300 feet below the slip, gave a signal of one whistle 
to the Garrett, which required the Garrett to go astern of the 
Brooklyn. The Garrett gave two short whistles in reply, and kept 
on, but reversed too late, and came in collision, as above stated. 

The fault in this collision lies, I think, whoUy with the Garrett. 
Whatever confusion about the signais may hâve arisen from an ex- 
change of whistles between the Brooklyn and other vessels to her 
right before her signal of one whistle was given to the Garrett, that 
signal was a clear notice to the Garrett that the Brooklyn intended 
to assert her right of way to go into her slip, and that the Garrett 
must go astern. I hâve not the least doubt that at that time there 
was plenty of time and space for the Garrett to tum to starboard, 
or stop, if necessary, and thus avoid collision. The weight of proof 
is that at collision the head of the Brooklyn was only a few feet 
from the entrance to her slip, and the Garrett could not hâve been 
more than from 100 to 150 feet from the ends of the piers. 

I could not exempt the Garrett from fault in this case, without 
virtually holding that tugs coming up near the shore eau at pleasure 
reverse the rule of the road, and require ferryboats to forfeit their 
right of way to their slips, and to wait for the mère convenience of 
tugs hugging the shore contrary to law. 

Nor can I hold the Brooklyn partly in fault upon the analogy of 
the case of The Fanwood, 28 Fed. 373, and many other similar 
cases. In ail those cases the position of the other vessel was such 
as to show that she was intending to cross ahead and could not, 
or would not, keep out of the way. In the case of The Fanwood, 
the tug wàs already partly across the slip, while the, ferryboat was 
far enough away to stop easUy before reaching her. In this case 
the tug had not reached the ferryboat's slip, and when the ferry- 
bos.t/s signal of one whistle was given, the tug was far enough below 
the slip to enable her tô stop without difSculty before reaching the 
line of the ferryboat's course. That was the tug's duty. The ferry- 
boat had every reason to suppose that the tug would stop or turn 
to the right as it waa lier duty to do, and theref ore properly kept 
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on; and the tug's contrary whistles and alann came too late. The 
ferryboat stopped; to reverse woùld hâve been dangerous to the 
tug. 
The libel is, therefore, dismissed, with costs. 



THE RITA. 

OLARKE et al. v. THE RITA. 

(Circuit Court of Appeals, Fifth Circuit. May 8, 1894.) 

No. 17a 

Balvage— Amount op Compensation. 

While a steamsliip was at anclior, loading witli cotton, flre brolje eut 
in cotton already stowed. There being some delay in putting Into service 
tlie steamship's liose and pipes provided for using steam to suppress 
fire, siie accepted tlie assistance of a tug lying near, and in about tliree 
hours, by the use of tlie tug's pumps and the labor of her offlcers and 
crew, participatlng with the steamship's appllances and crew and steve- 
dores employed on her, the flre was extinguished. No serions risk was 
incurred by the tug, her offlcers, or crew, and the services rendered 
required no greater skill than her ordinary business. The value of the 
steamship and cargo was about $194,000. The tug was worth about 
$15,000, and had seven men, Including offlcers, in her crew, who were 
paid $480 per month. Eeld, that an award of $1,500 to the tug and an 
equal amount to her crew was sufficient 

Appeal from the District Court of the United States for the East- 
ern District of Texas. 

This was a libel by Charles Clarke and others against the steam- 
ship Eita, for salvage. The district court rendered a decree for 
libelants. They and certain interveners appealed, assigning as 
error that the amount awarded was inadéquate. 

Charles Clarke & Co., a flrm composed of Charles Clarke, Robert P. Clarke, 
and Fred A. Brock, owners of the steam tug Seminole, for themselves and 
others Interested as salvors, flled a libel in the district court of the United 
States for the eastern district of Texas on October 14, 1892, against the steam- 
ship Rita, her machinery, cargo, etc., and alleged that on the llth of October, 
1892, the Rita was at anchor in the Gulf of Mexico, about SYs miles from the 
port of Quintana, engagea in loading cotton. That the Seminole had just 
towed a barge of cotton to the steamer, and made it fast thereto, when it 
was.discovered that the cotton in the upper cross bunkers of the Rita and 
below the wooden deck was on flre. That about 125 baies were stowed in 
that place. In response to the alarm, the tug passed her hose aboard the 
steamer, to aid in extinguishing the flames. The steamer at flrst refused the 
assistance, but afterwards hailed the Seminole, and requested help In put- 
ting out the fire, it having been found that the steam appliances of the steam- 
er would not work, and that the steamer alone and those on board could not 
overcome the fire. The tug went to the rescue, putting her hose on board the 
steamer, and her offlcers and crew threw water upon the flre steadily for 
over three hours, until it was subdued, and the danger averted. That, but for 
euch service, it was probable that the Rita and cargo and those on board 
would bave been lost, and, as it was, ail were in serions jeopardy, as there 
were no other means of saving the vessel at hand, and the Rita was unable to 
make proper steam connections or otherwise to control the flre unaided. In 
performing this service the efforts of the tug and crew were attended with 
great labor and hardship, and considérable péril. That such service con- 
tributed to save the steamer, which was of the value of $75,000, and about 
4,000 baies of cotton, worth $40 per baie, or a total of $235,000. That tbe 
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SeailnoJe Tti'a* :of the value ;o(f $20,000,. 'Thàtat the time 6f the fire and :the 
rendi|lon of tUe services tt hiard wind was blowlng, fronj the eastward, and 
the sèa was nmning high, thus increaslng the danger arid diffleulty. Salvage 
compensation was prayed by libelants for their tug ànd her ofRcers and crew. 
Certain stevedores on boa'rà the B-ita at the date nientioned intervened, also 
clalmlng salvage, as dld the master o( the Seminole. The Hita was claimed 
by the Serra Line of Bilboa, Spaln, Adoue & Labit, agents, who answered, 
denying the existence of any danger to either the Rita or the salvors, aud 
denied that the services rendered were salvage services, and traversed tlie 
material averments of the libel, admltting, however, that "said Seminole did 
tender her services, vrlxiçh were at flrst declined and afterwards accepted 
by the master of said Ritài but not frOm necessity of péril, but out of abun- 
dance oï précaution." Upon the hearipg adecree was entered March 14, 1893, 
awardlng salvage in the sum of ?4,000,— $1,000 to the screwmen, $1,500 to 
the owners of the Seminole, and $1,500 -to her crew, to be apportioned ac- 
cording to their rate of pay. The screwmen abide by the decree, and do not 
appeal. The other salvors bring the case for review-, upon the.followlng as- 
signments of errors "Thé district cQurt èrred in awardlng the appeliants 
and intèryeners salvage to the amount of only four ] thousand dollars, or 
three thousand dollars to appeliants, tbfi owners of the steam tug Seminole, 
and their crew, as the sum was inadéquate, and disproportionate to the 
nature and result of the services rendered in savlng a large amount of proper- 
ty from destruction by flre; the value bf the steamshlp, equipments, and 
cargo ;being over two hundred thousand dollars, and the same being in im- 
minent .péril of total loss had It not been for the successful exertions of the 
salvors fn alding In the extingiiishment of the flre. The compensation, under 
the aùthorities, should hâve been about, or not less than, ten per cent, of the 
value of the property. As it was, the award was less than ten per cent. 
Appeliants were requestéd by thé offlcers of the steamship to corne to her 
aid and rescue, and under the évidence were entitled to a much larger award." 
The Bita cost and was worth about $58,000. Her capacity was 5,500 baies 
of cotton. She had been partly loaded at the port of Velasco with 3,400 baies 
of cotton, but was compelled to go across the bar at the mouth of the Brazos 
river, and complète her loadtng in the Gulf of Mexico. The Seminole, worth 
about $15,000, towed out a barge load of cotton of some 600 baies, and, de- 
livering, it on the lee side of the vessel, had dropped a cable's length astern, to 
await the unloadlng of the barge, whiçh she was to tow back to port. The 
tug had also brought the screwmen out, who had just commenced work, when 
the flre was sdiscovered in the cross bunkers, at a point in the cotton already 
there stowed; Which indicated thatit had been smoulderlng there. The 
steamer'» hose *as, after some llttle delay, put into use, but without a nozzle, 
as it could not be found. The Kita was provided with a System of tubing or 
pipes through whlch steam was designed to be conveyed into the holds of the 
vessel for the piuTjose of suppressing Ares, but this had been eut off by a flange 
that had been Inserted in the pipe on deck, where it was covered by a box, 
and the twlts could not be removed by a wrench, and were required to be 
eut off with chisels before the flange could be taken oiit, and the circulation 
of the steam allowed, ail of whlch occupled considérable time, the évidence 
as to the length of time varying from a few minutes to over an hour. The 
barge had been secured to the port or lee side of the vessel, and thie Semi- 
nole was compelled to go upon the starboard side of the steamer to profCer 
her asslstàncej as service from the further side of the barge, owing to the 
distance, ' could not hâve been so effective. In so dolng, she was exjjosed 
to some risk of in;)ury from striking against the steamer. The mate of the 
Rita refused the hose of the Seminole, and threw it overboard, but shortly 
thereafter, when it was found that the steam could not be put into service 
promptly, and that the flre was galning, thé Rita hoisted her flag at half-mast, 
whlch Was a signal of distress, or cal! for hélp, and her master theu accept- 
ed the assistance of the Semiïiole, whose hose, from a double-acting pump, 
throwing 600 gallons per minute through a nozzle, was directed into the hatch 
and towards the flre, but the height of the combing, and the location of the 
flre back of the hatch, prevented its being elîectively reached by the streams 
from the two vessels, and upon the advice of Capt. Carroll, of the Seminole, 
two holes were eut in the deck of the Bita, and through thèse the streams 
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were directly played upon the burning cotton below, so that men could go 
-down and break out the cotton. When the steam was at last gotten to work, 
it was of little or no benefit, as the air could not be excluded from the 
bunkers, there beiug openings in the lower hatch, and the two holes in 
the ded£ and the upper hatch were only partly covered. There were also 
other air passages in the after part of the bunkers. The offleers and crew 
of the Seminole assisted in handling the hose, and rendere<i ail the service 
possible In extingulshing the flre, whlch, after about two hours' work, was under 
control, and a little later the cotton was broken out of the bunkers, and 
hoisted on deck, where the flre could be better dealt with. The upper cross 
bunkers where the flre occurred contained coal on the Inward voyage. The 
Klta was of Iron, the upper deck wood, and about 2,000 feet of lumber had 
been placed in this bunker, to keep the cargo clean which was to be stowed 
therein on the return trip. On the floor was a hatch about five feet square, 
covered with boards loosely placed together, but not caulked. This hatch 
led Into the lower coal bunker, which contained about 140 tons of coal and 
was nearly fulL Cotton compactly stowed stood upon the boards, which, when 
the flre was ont, were ■ found to be bumed nearly through. Sonie of the 
water thrown into the hold had gone through the hatch to the lower bunker. 
The flre was conflned to the upper bunkers, where there were 118 baies, 
ail of which had been stowed— that is, screwed tightly into position — ex- 
cept about 5 baies. It could contain 200 baies On the starboard side a 
wing of several baies had been stowed up against the bulkheàd which sepa- 
rated this from No. 2 hold, and was flve-eighths of an inch in thlckness. In 
the lower No. 2 hold there were about 1,000 baies of cotton stowed, and 
the batch between that and the upper hold was open, and it could not be 
closed, as It was packed with cotton projecting above it There were some 
loose baies In upper No. 2 hold, and two tiers of baies stowed and screwed 
into position against the bulkheàd next to the bunker where the flre was. 
This cotton had to be broKen out by the screwmen with their tackle as the 
flre progressed, to prevent its communication to the No. 2 hold, which would 
ùave involved directly 1,000 baies, with the possibiUty of spreading to the 
rest of the vessel. The ci-ew of the Seminole was composed of seven men, 
includlng offleers, with a pay roU of $480 per month. The évidence does 
not show that the Seminole was in any wise Injured, or that in renderlng 
the services to the Rlta she ran any other or greater risk than in following 
her ordlnary business of towing. The oflicers and crew of the Seminole, in 
assisting on board the Eita, were exposed to discomfort from beat and 
smoke, but were exposed to little, if any, danger. 

James B. Stubbs, for appellant. 
A. R. Campbell, for appellee. 

Before FARDEE and McCORMICK, Circuit Judges, and LOCKE, 
District Judge. 

FARDEE, Circuit Judge (after stating the facts). "Salvage, in 
îts simple character, is the service which rolunteer adventurers spon- 
taneously render to the owners in the recovery of property from 
loss or damage "at sea under the responsibility of making restitu- 
tion, and with a lien for their reward." Macl. Shipp. 608. "Sal- 
Tage is the compensation due to persons by whose voluntary as- 
sistance a ship or its lading bas been saved to the owner from im- 
pendlng péril, or recovered after actual loss." Ben. Adm. § 300. 
■"Salyage consista of an adéquate compensation for the actual out- 
lay of labor and expense used in the enterprise, and of the reward 
as bounty allowed from motives of public policy as a means of en- 
couraging extraordinary exertions in the saving of life and property 
in péril at sea," Tlie Egypt, 17 Fed. 359. "The amount awarded 
as salvage comjjrises two éléments, viz.: adéquate rémunération, 
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and a boimty gîven to encourage similar exertions In future cases, 
th,e relative amount to dépend on the spécial facts and merits of 
each case." Tke Sandringham, 10 Fed. 556, "The leading con- 
sidérations to be observed in detennining the proportion or amount 
of an award for salvagé services are well deflned. » ♦ * We 
are to consider (1) tbie degree of danger from wMch. tlie lives or 
property are rescued; <2) tiie value of the property saved; (3) the 
risk incùrred by the salvors; (4) the value of the property employed 
by the salvors in the wrecking enterprise, and the danger to which 
it is eifposed; (5) the skOl shown in rendering the service; (6) the 
time and labor occupied. CChese are the ingrédients which must 
enter, each to a greater or less degree, as a sine qua non, into every 
true salvage service." The Sandringham, supra. In the case of the 
Rita the degree of danger from which the property was rescued 
is noçt çlearly ascertainable from the évidence; and, from our con- 
sidération of it, we are unable to say whether, without the serv- 
ices of the Seminole and her orew, the master and crew of the 
Rita vould hâve been able to control the fire, and with little dam- 
age to property. The master and other offlcers of the Rita are 
vigorous in their dépositions to the efiect that without the Semi- 
nole axid her crew the fire on board the Rita would hâve been 
seasonably controUed, and with little damage to property. The 
value of the property, more or less in jeopardy in the case, was 
about $194,000. The Seminole was worth about $15,000, and, in 
our view of the évidence, the said tug incùrred no serious risk, 
nor did the offlcers and crew of the Seminole incur any risk of lif e 
or llmb, though, it is true, they were exposed to discomfort from 
heat and smokê. The skill shown in rendering the services on the 
part of the offlcers and crew of the Seminole was the ordinary skill 
to be expected of compétent and energetic men engaged in the tow- 
age service. At the outside, during three hours, the use of the 
pumps of the Seminole and the labor of her offlcers and crew were 
fully given to the assistance of the Rita and her cargo, and there 
is no doubt that they rendered faitliful, efficient, and successful 
services. If it is to be considered that the Rita and her cargo 
were saved from total loss by fire by the services rendered on the 
occasion in question, it must also be considered that in the work 
done to extinguish the fire, not only the Seminole and her officers 
and crew were engaged, but that ail the appliances of the Rita 
herself, with her master, offlcers, and crew, and about 35 screwmen 
or stevedores, participated, and that it would be unjust to crédit 
the Seminole and her offlcers and crew with ail the meritorious 
services. If the Seminole and her offlcers and crew were paid 
only upon a quantum meruit for actual work and labor performed, 
their outside recovery would not be over |150. *By the decree com- 
plained of, the owners of the Seminole, whose property incùrred 
no serious risk, are given ten times the amount of $150, a sum cer- 
tainly equal to 15 days' gross eamings of their tug. The offlcers 
and crew of the Seminole, for three hours' labor, are each of them 
awarded a sum equal to, if not exceeding, three months' fuU pay. 
From this it is easily seen that the award of the court belo^ com- 
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prises not only adéquate rémunération, but a large bounty, suffli- 
cient to induce others, on a proper occasion, to "go and do like- 
wlse." We think tàe reward allowed fuUy meets ail the objecta 
and puTposes contemplated by the law, and that a larger amount 
would hâve been an improper exercise of judicial liberality. Un- 
less the appeUants are to be rewarded beyond their own merits, 
and because of the misfortune of the Rita, they bave no reason 
to «omplain of the decree in this case. . The decree appealed f rom 
is afBrmed. 



THE IDA B. COTHELL. 

COTHELL V. LAMB. 

(Circuit Court of Appeals, Fifth Circuit. May 1, 1894.) 

No. 213. 

ShipPing — Pebsokal Injuries— Négligence. 

While a small stern-wheel steamer was towing a large raft up a river 
against a strong current, two of her crew, for the purpose of maklng 
fast to the bank, attempted to take aâhore the end of a Une coiled on 
her deck, but, failing to reach the point intended, dropped It In the 
river, and took the other end of the same Une from under the coll, where- 
upon the flreman went to pass them the Une. The end of Une which had 
been dropped into the river had been caught in the wheel, which was 
moving only enough to keep the boat In her place; and the flreman was 
Injured by that part of the Une getting around hls foot. The vessel had 
on board a master, two engineers, a deck hand, flreman, and a boy. Eeld, 
that no fault was shown in the vessel, her appliances, equipment, or 
offlcers, tending to cause the Injury. 

Appeal from the District Court of the United States for the East- 
em District of Louisiana. 

This was a libel by Lamb against the steamer Ida B. Cothell for 
Personal injuries. The district court rendered a decree for libel- 
ant. Claimant appealed. 

This was an appeal from a decree of the district court of the eastem dis- 
trict of Louisiana for Personal Injuries. It appears from the testlmony in 
the case that the libelant, appellee herein, was servlng upon appellant's 
steamer, the Ida B. Cothell, during the month of July, 1892, in the capacity 
of a flreman. The steamer, which was a flat-bottom, square-bow, stern-wheel 
river boat of about 57 tons' burden, had at the time a raft, which she was 
attempting to tow up Old river against a strong current, making about a 
mile and a half per hour. The master, determining to make fast to the bank 
until the next day, sent two men to examine the strength of a tree standing 
upon the bank some distance ahead. Finding it sufflcient, upon their re- 
tum they took the end of a large Une which they had brought from the raft, 
and which was lying coiled upon the steamer's deck, and attempted to take 
it ashore, but, not being able to reach the point intended, they gave up the 
attempt, and dropped the Une into the river, and retumed for the other end, 
which was imder the coil still remaining on the deck, when libelant went 
to assist In torning the coil over, and was aiding in paying it ont. In the 
meantime the end of the Une which had been thrown into the river became 
entangled In the wheel of the steamer, and, upon libelant's attempting to 
pay out the rope from the coll lying upon the deck, the part of the rope the 
end of which had been thrown Into the river got around his foot, and he was 
drawn overboard over the bow of the vessel, and by this means the foot and 
ankle were broken and tom off. As soon as the outcry was made, the engl- 
neer stopped the motion of the vessel, and he was taken from the water, and. 
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>àlaisooijia8<<iie steaàiët oould maitê the raft; which she: wfes towing, fast to 
_ tft^bftik, tto(^ Waster tpQli,"the.ioju}.'ed man te the neatest place wliere a sur- 

fçîjn coljifîifeerenjployed, wbei-e the fbot was amputate(i..,;He.was then sent 
y the flr^ côi^veyance to the Marine Hospltal at New Orléans. Subséqueût- 
ly, àfter Mtttlng been nearly two' mdnthsii)' thé hospltài,' he sent word to 
Cstpt. OpthieH ïfo cème to see him, wWeh he dld, and aniattempt was made 
al; a, .çon^promîse of Usdemand, ftgainst the steamer, jtPapt. Gothell gave 
' ?llm $100,,a;id aigreedi to provide hlm with a cork leg. , ,He also gave I^amb, 
at diffei:elit tlmès, séTeral small aniiounts of money, of lîi'hlch Lamb was 
showà ta W &' iieëd. ' Et the -tliiié oî the paymëilt of ' tlié $100 by Capt. 
Cothell to Lamb a wrltten agreement was entered irtto, in whicli the libelant 
waived ail clalms for damages against the steamboat and against the cap- 
tain, Robert Cothell. This agreement was made in wrlting, and presented 
at the trial of the case. Capt Cothell also deposited $50 for the payment 
of a cork leg which hè'âgi'éôd tô gfte hiin. Subsequently Lamb, being in 
need, applied for money Iri: place of ;tbe cork leg which had been promised 
him, and, believlng that he could néver wear It, accepted $20 of the $50 
which hadBeesdî dfeposlted for that pui^ose. Upon the case beirig heard in the 
district court, the district judge apparently eonsidered that the party was 
bound by hls promise and agreement, and gave a decree for $30, the amomit 
which had been deposited for the payment of the artificial leg, less the $20 
\vhich h^d beenpaâd tftLamb. Upop; a subséquent rehearing it was con- 
sldere<l that the eteamePr ^yas In fa^ilt for the injury sufCered by libelant, and 
a decree for;$l,QpO was giyén in his favor. From this. decree an appeal bas 
been taken oD; behailf of . ithe vessel by her owner, and a counter appeal al- 
4owed, withoiit bond by the libelant, upon his affldavit of his poverty, he 
praying a larger decree. , , 

J. E. Bçckiifith, for appeîlant. 
O. B. SàBSutd, ïor appellee. 

Before PAKDEE and McCORMICK, Circuit Judges, and LOCKE, 
District Judge. 

LOCKE, District JBdge. Tbe only allégation contained in the 
pleadings of tlie libelant by which it is claiméd that the steamer 
is liable* or charging any fault upon the steamer or any of her 
ofScers, is that "the eûgineer of said steamer, itot regarding the 
danger to which libelant would be subjected by moving said steamer 
ahead, pegligently and careleasly set the steamer in motion, and in 
conséquence thereof said ^ steamer ran ahead, and caused said coil 
of rope tp ruh off very rapidly, and in conséquence of that négli- 
gence and carelessheSs the right fopt of the libelant became en- 
tangled in one of the coils of said rope." It is not averred that 
the vessel was not properly manned or equipped, or that libelant 
was ordered by the master to any ëxtrahazardous position or service, 
although, upon the hearing of the appeal in this court, it is con- 
tended that the master of the ste^ner was négligent, careless, and 
indiffèrent, giving impi*oper orders, and recklessly disregarding the 
fact that the line which had beéû thrown into the river had been 
«avght in the wheel of the steamer, and was, at the time they 
were paying ont the second Une, in the act of being drawn around 
it; and that the vessel was résponsible for the total damage, and 
that the amount given was very much less than the circumstauces 
of the case jùsÙy demanded and required. In behalf of the appeî- 
lant, the claimant of the vessel, it is contended: First, that the 
action in rem for an injury suffered on board a vessel by any care- 
lessness of négligence of any person on board. and not relating to 
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the fumisMng, appliances, or equipments of the vessel, or of the 
manner in which the vessel herself was being handled, should not 
be sustained; tàat, if any action would lie on behalf of the libelant 
for injuries sustained by him, it would be in personam against the 
owner or master, and not against the steamer j that the engineer 
— the only one charged with any négligence or fanlt — was a co- 
servant with libelant; that the facts and circumstances of this 
case show coaclusively that there was no négligence on the part 
of any of the ofllcers of the vessel which would render her or her 
owners liabJe or responsible for any injuries suffered; that the 
damage suffered by the libelant was the resuit of his own négligence 
or carelessness, or the négligence and carelessness of his fellow 
servants, for which the vessel cannot be made liable. 

We will consider thèse points in an inverse order from herein 
stated, and a décision in favor of appellant upon any one of them 
will détermine the case. There has been much conflicting testi- 
mony in this case, but the material points may be clearly de- 
termined. In reviewing the entire facts of the case, notwithstand- 
ing the absence of allégations of fault except in one particular, we 
consider it immaterial whether or not the line was flrst being taken 
out by the order of the master or against it, as he states it was, for 
if this was the cause of the disaster which subsequently occurred, it 
was too remote to influence this case. If there was any négligence- 
in permitting the line to drop into the river, it must hâve been the 
carelessness or négligence of the men in the skiff who attempted 
to take it ashore, and, flnding it insufflcient, let it go, as they tes- 
tified, and could in no way make tbe vessel liable. The master 
testifles that he found the libelant at the coil of the rope when he 
came from the pilot house, and blamed him for meddling with it, 
but went to help him about uncoiling and paying it out, as it 
was necessarj' that something should be done then. The allé- 
gation is that the engineer carelessly and negligently set the 
steamer in motion, but the testimony shows that the engine had 
been continually going. The only signal bell which the engineer 
had received had been the slow bell, when she came to the bank, 
to slow down and keep the wheel moving just enough to keep 
her against it until the Unes were taken out and she made fast. 
The steamer was headed up stream against a strong current, with 
a large raft immediately astern, with no line out; and not to 
hâve kept the wheel moving forward, so as to hâve kept her in 
her place, would hâve been reckless and improper. TJp to that 
tinie no one knew or could liave known by reasouable diligence 
and care that the rope had been canght in the whrel; and it 
appears that at the flrst intimation that sucli was the case the 
engineer immediately stopped and backed. 

It has been urged in argument in behalf of the libelant that 
the steamer was insufficiently manncd ; that had there been ample 
crew the master could hâve remained in the pilot house where 
he could hâve signaled the engineer to hâve backed the steamer 
upon discovery that Lamb was caught in the coils of the rope; but 
we fail to find any insufficiency in the crew which in any way 
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affecta the facts of thé case hereiû. There appear» tô fiare been 
on board the vessel the master, two engineers, a White deck hand 
or Une man, a fireman, and a colored boy. There has been no évi- 
dence given either in favop of or against the suflaciency of such a 
crew, and, in the absence of such évidence, we cannot flnd that it was 
insufficient, but, upon the contrary, considering the service in 
which the steamer was employed, that she was engaged in river 
navigation, able at any time to make fast to the bank in case of 
an emergency, believe that it was ample. The master appears 
to hâve acted with judgment ànd discrétion in ail matters, as far 
as the évidence shows. It does not appear that, had he been in 
the pilot house at the time of the disaster, the wheel of the steamer 
could hâve been stopped any sooner, or the accident prevented. 
We cajn but consider that the cause of the disaster was the négli- 
gence of the libelant himself, who, while turning over the coil of the 
rope, and attempting to pay out the end, unthinkingly and care- 
lessly stepped within thè loose coils as they were lying upon deck. 
Any other view would be utterly inconsistent with the positively 
proven circumstances. That the coil of the rope could in any way 
hâve "ran around" the ankle or the leg does not appear from the 
évidence, and we consider it impossible. 

There is an uncertàtnty arising from the testimony in regard 
to the manner in which the libelant was called upon to pass the 
line to the boat. It was true he had shipped as a flreman, and 
that was his duty. He says that he was directed by the engineer 
to leave his flre, and to pass the men the end of the line. But 
this the engineer positively dénies. The master also dénies that 
he gave him any orders for passing out the line, and says that 
he rebuked him severely for meddling with it, and states that the 
reply he made was that the men in the boat wanted it Consider- 
ing the testimony most favorably for appellee, we faîl to find that 
any f ault in the vessel, her appliances, equipment, or ofiflcers tended 
to produce the ihjury of appellee, and this wiU preclude the neces- 
sity of examining and deciding the further défenses urged by ap- 
pellant in regard to the impropriety of the action in rem, the 
relation of the master and engineer as fellow servants of the 
libelant, or the force or effect of the compromise. It will neces- 
sarily foUow that the decree of the court below be reversed, and 
the case remanded to the court below, with instructions to dis- 
miss the libel; and it is so ordered. 
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WAITB V. PHOBNIX INS. 00. 

(Circuit Court, M. D. a?eimessee. May 10, 1894.) 

No. 2,947. 

1. Removal of Causes— Filino of Papers m State Coxjbt— Record. 

a?he fact that the pétition for removal and accompanying papers were not 
marked "Flled" before their présentation to tlie state court is immaterial, 
when it appears from tlie copy of tJie record and the clerk's certiflcate tliat 
they were a part of the record and in the files of the cause. They became 
part of the record when they were presemted and tendered to the court, 
whether they were marked "Flled" or not. 

8. Samb— Additional Pétition to Fédéral Court. 

A pétition presented to the fédéral court wlth the removal papers, and 
alleglng facts not stated in the pétition to the state court, cannot be looked 
to as conferring jurlsdictlon, if the latter pétition does not state sufflcient 
groumds for removal. 

8. Samb— RiGHT op Removal— Amendment Reducing Dbmand. 

On the third day of the term at which suit in a state court for $3,000 was 
made retumable, plalntiff having flled no déclaration, défendant presented 
a pétition, affldavit, aud bond for removal. On the same day platntiff 
was allowed to amend his original summons so as to reduce hls demand to 
f 1,999.95. Held, that the right of removal depended on whether the péti- 
tion therefor was presented before the amendment was made, and that 
this was a question which the fédéral court was authorized to tiy and 
décide before deciding the motion to remand. 

4 Same— Waiveb of Removal— Agrkbment for Tbial in State Court. 

Where a state court continues to assert jurlsdictlon after the flling of 
removal papers, défendant does not waive his removal by agreeing that 
the case shall stand under the rule to plead and try at the next term. 

This action was commenced in a state court by William Waite 
against the Phoenix Insurance Company, and was removed by de- 
fendant to this court. Plaintiff moTcd to remand the case to the 
state court. 

Thos. E. Myers, for plaintiff. 

W. L. Eakin and John Euhm & Son, for défendant 

KEY, District Judge. This suit was commenced in the circuit 
court of Bedford county, Tenn., returnable the flrst Tuesday after 
the ârst Monday in August, 1893, which was the 7th day of the 
month. On the lOth day of the month, which was the third day 
of the term, plaintiff having flled no déclaration, the défendant pre- 
sented te the court its pétition, affidavit, and bond for the removal 
of the cause to this court, and a motion is made on behalf of plain- 
tiff to remand the cause to the state court. 

The pétition for removal allèges the diverse citizenship of the par- 
ties, that the amount in controversy exceeds, exclusive of interest 
and costs, the sum of $2,000, and tenders the requisite bond for re- 
moval. Upon its face the application for removal appears to be 
such as to authorize the removal sought. It is insisted that the rec- 
ord does not support, but, upon the contrary, contravenes, the al- 
légations of the pétition, because it does not show that the pétition 
and accompanying papers were flled. The copy of the record shows 
that they were a part of the record, and the certiflcate of the clerk 
verifying the record states "that the foregoing is a correct copy 
v.62F.no.9 — 49 
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of the snmmons, entries on minutes, and pape i s flled in the case." 
The copy of the rec6Wl âhows that they are a part of the record, 
and are in Ihé files of the cause. Whetheir they were marked 
"Filed" before their présentation to- the court is not material. 
When tj^ie;^ ,were presented to and tendered to the court they 
becam^ a p^i^ pf the récSord;, 

Défendant? accompanies his. record with a pétition to this court 
alleging fàtts that do liot appear in his pétition to the state court. 
It caflnot te loblied to ,a^ confêrring jurisdiction on thîs court. 
If the pétition lii the state court dôea not allège sufficientgrounds 
for removal, its failure to do so cannot be remedied by/the amended 
pétition.. Itcan only be looked to when the pétition âled in the 
statè cdlirt shoWs on its face' sufficientgroûnds for removal to the 
èîtcuit coiirt of the United States, and may be âiji.ended in the lat- 
ter court by î(,dding to it a fi^llcîr stateipent of t^e f acta germane to 
the pétition nponi which: tîie atàtements in it were grounded. Car- 
son V. Bunhàffij 121 U. S. 421-430, 7 Sup. Ct. 1030. 

This record ^hq^s that ^eîendant's pétition for removal was pre- 
sented jàhdiJ^leidÂtigiisi l,0,'î.893. It shows that upon the same 
day the plaintiff was allowed: to amend bis original summons so as 
to reduce the damages elaimed from p,000 to |1,999.95. The dam- 
ages laid in the summons' otigînally werê |3,0ÔO. If defendant's 
pétition for rei^OTal Tfaspitesented t6 the court before plaintiff's 
motion to ï^mend was mâde;, that présentation removed the suit, 
and the state court could take no further step therein, There 
would be nothing of the suit left in the court upon which the court 
could operate. Oii thé contrary, if the motion to amend was prior 
in time, thie suit |ras not reïoôiovable. If the présentation of the pé- 
tition was flrst, that pétition could not allège the fact of the motion 
to amend and the amendment, because thèse facts occurred sub- 
séquent to its préparation and présentation. In the light of this 
record I do notthink that by the order made August 18, 1893, that 
the case should stand under the rules to plead and try at the next 
term of the court, the parties by their attorneys agreeing thereto, 
thé défendant waived its removal. The court, by its amendment, 
was asserting its jUrisdiction, and the défendant might litigate in 
that forum without a surrender or waiver of its removal. Insurance 
Go. v; DtBn, 19 Wall. 214, 227; Kanotose v. Martin, 15 How. 208. 
It seeme to me that the eontrolling point as to the jurisdiction of 
this cause isi as to whether the pétition for removal or the motion 
to amend is prior in timej and this is a fact this court may try be- 
fore determinifflg flnally the motion to remand. Railroad Co. v. 
Dunn, 122 U. S; 517, 7 Sup. Ct. 1262. If it turns out that the applica- 
tion to remové is frst in time, the danaages laid in plaintifE's sum- 
mons will preveàt him f rom denying that the amount in controversy 
did not exceed f 2j000, exclusive of interest and costs. 

The parties td this suit hâve ûntil the rule day in June next to 
take testimony tn regaPdto the priorityof the présentation of de- 
fendant'S applidâfïon for the remov^al of -the suit, or of the motion 
to amend the plaintifE's summoiis by a réduction of the damages 
thereiû. Final action upon the motion to remând will be reserved 
until after the coming in of said proof . 



pttiNizY t). augusta; & K. R. co, 77 ï 



PHINIZY et al. T. AUGUSTA & K. E. CQ. et al. CENTRAL TRUST CO. 
OF NEW YORK v. PORT ROYAL & W. a RY. CO. 
, Ex parte COMER et al. 

(Circuit Court, D. South Carolina. August 18, 1894.) 

1. RïïOEIVBKS— EXPENSE OF OrERATING BRANCH OF COHSOLIDATED ROAD. 

Where a railroad Company manages and contrôla another as part oï 
its System, not through any contractual relation, but solely by virtue of 
Its control of tbe voting power 'of tlie latter, which it absorba by virtue of 
such power, and the latter is operated, not in tbe interest of its stock- 
Uolders and creditors, but for the former's benéflt, a recelver into whose 
hands both roads hâve passed, the latter as a part of the former, by virtue 
of such absorption, caunot recover from the latter expenses incurred In 
operating it. 

2. Samb— Impkovembnts. 

Where, however, the recelver incurs expense In making the roadbed o? 
a branch of the subordinate railroad company secure, such expense be- 
comes a charge on the entire road of such company, for which the re- 
celver Is entltled to relmbursement. 
8. Samk — Impiîovements — Subobdikation to Lien of Mo^tgage. 

There being a mortgage on the branch thus improved, the receiver's 
right to relmbursement is subordinate to the lien of the mortgage. 
4 Samb— Intbkkst on Mortgage Bonds. ' ' 

As the roads forming the subordinate company, on consolidation, took 
and held such branch subject to the mortgage, and by statute (Gen. St. 
S. C. § 1428) assumed lia.billty for the debt, the receiver's claim for interr 
est paid on such mortgage bonds is subordinate to the lien of the mortgage. 

Pétition of H. M. Corner and B. Somers ïïayes, receivers of the 
Central Eailroad & Banking Company of Georgia, for allowance of 
certain expenditures. 

Lawton & Cunningham ând Mitchell & Smith, for petitioners. 
W. K Miller, W. G-. Charlton, Charles H. Phinizy, N. B. Dial, and 
J. E. Lamar, for respondents. 

SIMONTON, Circuit <Tudge. Thèse cases now corne up upon a 
pétition of Corner and Hayes, receivers of the Central Eailroad & 
Banking Company of Ceorgia, setting up certain claims against 
the Port Eoyal & Western Carolina Eailway Company, for balances 
due on operating expansés while the said road was in the hands of 
H. M. Corner, receiver, |129,225.31, and for the value of certain steel 
rails laid during the same period on the Augusta & Knoxville Eail- 
road, a part of its System, |40,084.52 and for interest paid on the 
first-mortgage bonds of the Augusta & Knoxville Eailroad Company, 
122,277.50, and praying that receirers' certificates may be issued for 
the total amount claimed to be thus due. The Port Eoyal & West- 
ern Carolina Eailway Company is made up of several roads. Among 
them, and the principal part, is the Augusta & Knoxville Eailroad. 
Upon this road is a first mortgage, securing a number of bonds. 
Upon the whole System of the Port Eoyal & Western Carolina Eail- 
way is a mortgage, subordinate to this flrst mortgage on the Au- 
gusta & Knoxville Eailroad, at least over the property of this last- 
named road. The certificates asked for would be prier in lien to 
both mortgages. The Central Eailroad & Banking Company of 
Georgia, for which the petitioners are receivers, was a large and 
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powerful oombination of railroads, forming a complète System, under 
one controlling managiement, aU tlie component parts of which. 
were made contributoty to the Central Kailroad of Georgia, having 
its océan tenninus at Savannali. This great combination had ob- 
tained and exercised complète control over the Port Boyal & West- 
ern Carolina Kailway, and had made it a,n intégral part of its system, 
-—one of the feeders of the stem. This control was secured, net 
by any lease or contract, nor by ownership of the property, but by 
nieana bf the voting power in thé cbrooration, through holdings of 
stock (iï^4 bonds which'had a yoice in its management. The oflûcers 
and agents of the Port Royal & Western Carolina Eailway Company 
were virtùally appointed by the Central. Its flnancial arrangements 
were made by the Central. Its trafftc rates were adopted by agents 
of the Central. Ail of its funds were received by the Central. In 
fact, ît \^à8 dominated, tpeated, and managéd as a subdivision of the 
Central. In the course of railway manipulation, the Central Kail- 
road & Banking Company of Georgia hiad itself, with every part of 
its great System, corne under the control of the Eichmond & Danville 
KailtoàdCpitipany, by tjlrtue of a leàse; and, in its turn, it was man- 
agéd as à part of the System of the lessee. In March, 1892, a bill 
was flled in the circuit court of the United States for the southern 
district of Georgia, in the name of Eowena Clark et al. against the 
Central Ealfroad & BahMng Company of Georgia et al.; and, as a 
resuit of ttîs bill, the domination of the Eichmond & Banville Kail- 
road Company was ended. Subsequently, on 4th July, 1892, upon a 
bill filed by the Central Eailroad & BanMng Company, in the same 
court, against the Farmers' Loan & Trust Company et al., the com- 
plainant roadl was placed in the hands of receivers, and flnally of 
one receiver, H. M. Corner. The prayer and purpose of that bill 
were that a! receiver should be appointed to take charge of and to 
operate the whole System of the Central Eailroad & Banking Com- 
pany, with its auxiliary, owned and controUed, corporations and 
properties of every description; among them by name, the Port Eoyal 
& Western Carolina Eailway Company. As we hâve seen, H. M. 
Corner was appointed such receiver. The declared object of this 
appointment, made at the instance of the insolvent corporation 
(complainant), was the maintenance, préservation, and protection of 
the entire System, in ail its parts, conducted by the Central Kailroad 
& Banking Company, and the prévention of its disintegration ; in 
other words, the préservation and security of the object for which 
the great system was created. H. M. Comer, having thus been ap- 
pointed receiver, under thèse circumstances and for thèse purposes, 
entered into the possession and contrôla as such receiver, of the whole 
System, or such- parts thereof as, were within the jurisdiction of the 
court appointing him. The Port Royal & Western Carolina Railway 
was a corporation both of Georgia ând South Carolina, and by far 
the largest part of its property was in the latter state. Auxiliary 
proceedings were instituted in this district under the same name and 
to the same effect as the Georgia suit, and under them the appoint- 
ment of H. M. Corner as receiver, to the same intents and purposes, 
was recognized and conflrmed in tihis district; and under this order 
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Corner entered into possession and control oî the Port Eoyal & 
Western Oarolina Eailway in this district, as a part ot the System. 
As such receiver, — that is, as receiver for the whole System of the 
Central Eailroad & Banking Company, — he operated the road in 
question from the 20th day of July, 1892, to 4th June, 1893. On this 
last-named day he was removed as such receiver, and the whole of 
the Port Eoyal & Western Carolina Eailway Company was placed in 
the hands of John B. Cleveland, appointed as receiver in proceedings 
instituted by Phinizy and another trustée of the first mortgage of 
the Augusta & Knoxville Eailroad Company, praying foreclosure 
of this mortgage, and also in proceedings instituted by Central Trust 
Company of New York against the Port Eoyal & Western Carolina 
Eailway Company. During the period of bis receivership, H. M. 
Comer had operated this Port Eoyal road as a part of his System, 
and its opérations were unprofltable. He had also paid interest at 
one time on bonds of the Augusta & Knoxville Eailroad Company. 
He had also placed on the tract of this last-named road secondhand 
steel rails, under thèse circumstances: New steel rails were needed 
for the Central Eailroad, — the main stem of the System, — and they 
were furnished. The old rails replaced by them were put down on 
the Augusta & Savannah Branch of the Central, and the steel rails 
for which thèse were substituted were put on the Augusta & Knox- 
ville Eailroad. The iron rails of this latter road, taken up to be 
replaced by the steel rails, were put on the Port Eoyal & Augusta 
Eailroad, another part of the great System, under the control of the 
same receiver. Ail the moneys needed for the operating expenses 
and the interest and the rails were furnished by H. M. Comer, re- 
ceiver of the Central Eailroad & Banking Company; that is, by him- 
self to himself. Mr. Hayes having been appointed to assist him as 
coreceiver, the account now in question is presented in their joint 
names. This is proper. The receivership is continuons, and is 
analogous to a corporation sole. The claim belongs to the receiver- 
ship, not to the person of the receiver. McNulta v. Lochridge, 141 
U. S. 331, 12 Sup. et. 11. If any claim exists in behalf of the Central 
Eailroad & Banking Company for advances or improvements »iade 
anterior to the appointment of any receiver, it could be presented 
and prosecuted by them. Oil Co. v. Wilson, 142 U. S. 325, 12 Sup. 
et. 235. No such claim bas been presented, nor does it appear that 
any such claim exists. The question before us naturally divides 
itself into three heads : 

Amount Due for Operating Expenses. 
The Port Eoyal & Western Carolina Eailway Company, as has 
been seen, was controlled and managed by the Central Eailroad & 
Banking Company of Georgia, as a part of — a subdivision of — its 
whole System, under no contractual relation, but solely by virtue of 
its control of the voting power in the first-named corporation. By 
virtue of this power, it absorbed it into its System; and, by reason 
of this absorption, it was included among the corporations placed 
in the hands of Comer as receiver. As has been seen, this appoint- 
ment was made for the purpose of preserving and protecting the 
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iiit«gri% bf-lie System^ làîùntainmgits status quo, and was made 
at the sois ol'the CentraL: So Corner, iihe receiver, occupied to this 
controlled road precisely the same relations which the Central 
Bailroad & Banking Compaçy had done, controlling it through and 
because of tlie voting poiwèr, and ûslng it through thàit control. 
When, tberefore, the receivers présent this account for operating 
espenses, they can rely for i«iinbursenient on no express contract, 
but mustîseek it ex equo «t bono on some contract which the law, 
or principlesof leqùity, would imply. This subordinaté road was 
conducted as a part of a f teat 8y8teni,-*-a system'conceived and 
created by the Central Eaîli^ad & Banking Company, f or its beneât 
solely. Every part of the System contributed to the good of its 
creator, ànd to this end the interest of the Central, and not of the 
feeders, was the dominating idea. The advantages derived by the 
Central frôm the opération of the other pajts of the System were 
vastly disproportionate to thoâe derived by the contributing roads. 
It poured into its channel ail the freight coming from or going to 
thèse subordinaté roads. It gave to the Central a potent influence 
in its contracts with riA^al Systems, and in its negofiations with Con- 
necting Unes. It furnished constant and profitable use of its plant 
and capital. It added toi and sustained its crédit at ail flnancial 
centers. By the increase of the volume of business on the main 
Une, it could màke the môst attractive offers to the agricultural 
and buslhess community. In short, under the complète domina- 
tion of this majority vote, the subordinaté road was conducted, not 
with a view to the interest of its stockholders and creditors, but 
for the beneflt of the central figure of the system. No implied con- 
tract, therefore, could arise on the part of the subordinaté corpora- 
tion to reimburae the controlling corporation for expenses incurred 
in opetating it. The profit of the adventure inured to the Central. 
This profit could not be measured by a money balance. The bene- 
flts sought were whoUy ifor the Central. "Qui sentit commodum 
sentire débet et onus," is the maxim of equity and goOd morals. 
As the Central Eailroad & Banking Company could not hâve looked 
to or demanded from its controUed subordinaté reimbursement for 
moneys advanced in opérations conducted for the beneflt of the 
Central, so the receiver appointed to take the place of the Central. 
to maintain the integrity of its system, to préserve, protect, and 
secure the status of this system, conceived and created for its 
beneflt solely, is in the same plight as the Central, and must béar the 
loss of thèse operating expenses, whatever they may be. 

Rails Placed on Augusta & Knoxville Eailroad. 

This expenditure is on a différent footing. The flrst duty of a 
railroad corporation enjoying its franchise is to the public. The 
roadbed must always be kept so that safety is secured, and ex- 
penditnres for this purpose are lookêd upon with favor. The re- 
ceiver is authorized, in his own discrétion, to make expenditures. 
not of an extravagant character, tô this end; and even in cases 
where perhaps he should hâve applied to the court in the flrst in- 
stance, but, in his own discrétion, he has made expenditures, the 
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court will sanction them npon proper investigation. Cowdrey v. 
Railroad Co., 1 Woods, 336, Fed. Cas. No. 3,293. The présent in- 
stance is a case of this cliaracter; and, as the expenditure would 
hâve been allowed if authority had been asked, it is now conflrmed; 
but the charge will be npon "the entire road of the Port Royal & 
Western Carolina Railway, and must be subordinate to the lien of 
the first mortgage on the Augusta & Knoxville Railroad, the trus- 
tées of this mortgage having no part or lot in the receivership. 

Interest on Bonds of Augusta & Knoxville Railroad Company. 

This is a question of much dilHculty. If the receivers, by virtue 
of this payment, can require its return in the shape of receivers' 
certiflcates, they would then be placed in a position superior to any 
bond or coupon holder of the company. The payment of the in- 
terest under thèse circumstances would work no advantage what- 
ever to the first-mortgage bondholders, and there would be no 
equity for its reimbursement. On the other hand, the payment 
of thèse coupons prevented the foreclosure of the mortgage, and 
thereby prevented the disintegration of the System, — the object 
for which the receivership was created. When the roads now 
f orming the Port Royal & Western Carolina Railway Company were 
Consolidated, however, the consolidation held the part of their 
road formerly the Augusta & Knoxville Railroad subordinate to thia 
first mortgage, and under the act of the législature it assumed a 
liability for this debt Gen. St. S. G. § 1428; Pub. Laws S. C. § 
1539. The claim under considération is admitted, ranking next 
after the sum necessary to satisfy the outstanding bonds and cou- 
pons secured by the first mortgage on the Augusta & Knoxville Rail- 
road. 

The prayer for receivers' certiflcates is refused. In the order for 
sale of the property, let provision be made for the sums allowed in 
accordance with this opinion. 



DENISON et aL v. MAYOR, ETC., OF CITÏ OP OOLTJMBUS. 
(Circuit Court, N. D. Mississippi, E. D. September 6, 18M.) 
No. 20-5. 
MoNiciPAii Bonds — Donation to Railhoad Company — Validitt — Ratifi 

CATION. 

Act Feb. 1, 1872 (Acts Miss. 1872, p. 297), gave the city of Columbus 
power to subscribe in aid of the C. F. & D. E. Co., and to issue its bonds 
therefor. No provision was made for an exchanfje of bonds for stock, asnd 
ptocli is not meutioned in the act Acts Miss. 1882, p. 836 (ratifying the 
consolidation of such railroad company and others into the G. P. R. Co.), 
S 2, provides that ths "douation of $100,000 in its bonds" by the town of 
Columbus to the C, F. & D. U. Co., but which hâve not yet been paid over. 
"be and are hereby declared to be payable to the" G. P. R. Co. In 1884 
tbe city charter of Columbus was ainended so as to authorize it to levy 
aud collect a spécial tax to pay the interest on such bonds, and provide 
a sinlîing fund to pay the principal. The bonds were voted as a donation 
by the constitutional majoritj' of two-thirds of the qualified voters, and In- 
terest was paid on the bonds for 11 years. Udâ that. If a donation was 
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not originally autliorlzed, but only a subscription to thé capital stock of the 
0., F. & D. R. Ck)., such donation bas been ratified by the législature, the 
City autnoritles, and thé people. 
a. BàmE— Change of Road aftbk Issuancb of Bonds— Estoppel. 

;A.)i3ts Ala. 1868, p. 462 (a gênerai act for the création of raUroads), § 21, 
autboirized railroads to consolidate on certain conditions. Section 23 trans- 
f erred ail the property and choses in action of each constituent company 
to the Consolidated company. Acts Mi,lss. 1871, pp. 187, 188, granted the 
C, É*. & D. R. Co. "ail the privilèges, rights and immunities" conferred 
by the Alabama act. Acts Miss. 1882, p. 836, authorized the bonds which 
■were payable to the C, F. & D. R. Oo. to be delivered to the consolidated 
company under the same limitations and restrictions under which they 
would hâve become payable to snch payée. Acts Miss. 1872, p. 298, required 
thte clty authorltles to issue the bonds only "when the terms of subscription 
are compUed With." HM, that such clty, in an action by an innocent holder 
of such bonds on overdue interest coupons, could not set up as a défense 
that th^ Consolidated company was authorized to bulld a différent road 
from the one originally chartered, and to leave such city off its Une en- 
tirely. 

This was an action on oTerdue coupons on bonds issued by the 
city of Golumbus, Miss., to the Columbus, Fayette & Decatur Eail- 
road CoDipany, but delivered to the Greorgia Pacific Eailway Com- 
pany, and afterwards transferred to plaintifEs. Défendant demurs 
to the déclaration, and plaintiffs demur to defendant's spécial pleas. 
Défendantes demurrer overruled. Plaintiffs' demurrer sustained. 

Oritz & Beckett, for plaintiffs. 

Arnold, Evans & Baldwin, for défendants. 

NILES, District Judge. This is a suit on overdue coupons for in- 
terest dn bonds issued by the défendant to the Columbus, Fayette 
& Decatur Bailroad Company, and delivered to the Georgia Pacific 
Eailway Company, into which the flrst-named company and several 
others were consolidated. The main points relied on as défenses 
are that the bonds were voted as a donation, when the act under 
which they were voted only authorized a subscription to the capital 
stock, and that the consolidated company was authorized to build 
a différent railroad from that originally chartered. 

The act approved Feb. 1, 1872 (see Acts Miss. 1872, p. 297), gave 
the city authorities power to subscribe to aid in the construction of 
the Columbus, Fayette & Decatur Eailroad Company, and to issue 
its bonds to the amount of said subscription. No provision is any- 
where made for an exchange of bonds for stock, and stock is no- 
where mentioned in the act. The act ratifying the consolidation 
(Acts Miss. 1882, p. 836, § 2) provides that "the donation of |100,000 
in its bonds heretofore agreed to be made by the town of Columbus, 
to the Columbus, Fayette and Decatur Eailroad Company, but 
which hâve not yet been paid over, be and are hereby declared to 
be payable to the said Georgia Pacific Eailway Company." This 
is a législative construction, at least, that a donation was author- 
ized, which in such cases is entitled tb great respect, and will fre- 
quently amount to a législative ratification. Pompton v. Cooper 
Union, 101 TJ. S. 196. In 1884 an act was passed amending the 
charter of the city of Columbus, in which it was authorized to levy 
and collect a spécial tax to pay the interest on thèse bonds, and to 
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proTide a sinking fund for the ultimate redemptioû of the principal. 
The déclaration shows that the interest has been paid for 11 years, 
since 1882. Hère is a ratification by the législature, in authorizing 
the bonds to be issued as a donation, and taxation to pay them; a 
ratification by the city authorities, in issuing them as a donation, 
and levying the taxes; and a ratification by the people, in the con- 
tinued payment of the taxes. It is dififlcult to conceive a stronger 
case of ratification, if that were necessary. The bonds were voted 
as a donation by the constitutional majority of two-thirds of the 
qualifled Toters, as recited in the face of the bonds themselves; 
and, this only barrier against législative power being removed, the 
législature clearly had the right to ratify. Supervisors v. Brogden, 
112 U. S. 261, 5 Sup. et 125; Katzenberger v. Aberdeen, 121 U. S. 
178, 7 Sup. et 947. 

It is next objected that by the consolidation a différent road was 
authorized to be built, and that the consolidated company had au- 
thority to leave Columbus off its line entirely, and to build by way of 
Aberdeen. It is not alleged that the consolidated company was 
deprired of the right to build the road for which the bonds were 
voted, or that it actually did build by way of Aberdeen. The ruie 
is that, if bonds are voted to a railroad company which at that time 
is authorized to consolidate with other railroads, then the bonds 
may properly be delivered to the consolidated company. This prin- 
ciple is announced, and the authorities reviewed, in Livingston Oo. 
V. First Nat Bank, 128 U. S. 102, 9 Sup. Ct 18. There was a gênerai 
act for the création of railroads passed by the législature of Ala- 
bama on December 29, 1868 (see Acts Ala, 1868, p. 462). By the 
twenty-flrst section of this act, railroad companies were authorized 
to consolidate on certain conditions. By the twenty-third section, 
ail the property and choses in action of each constituent company 
were transferred to the consolidated company. By the Mississippi 
act this Columbus, Fayette & Decatur Kailroad was granted "ail 
the privilèges, rights and immunities" conferred by the Alabama 
act. See Acts Miss. 1871, pp. 187, 188. Hence, the companies were 
authorized to consolidate, and the bonds, or right to the bonds, 
which is a chose in action, was transferred to the consolidated com- 
pany, unless this right was eut olï by the allégation that the consoli- 
dated company had an option to build a différent road, by way of 
Aberdeen. The answer to this is that the city authorities were 
only required to issue the bonds "when the terms of subscription 
are complied with." See Acts Miss. 1872, p. 298. On their faces, 
the bonds are payable to the Columbus, Fayette & Decatur Rail- 
road Company. They were authorized to be delivered to the Geor- 
gîa Pacific Railway Company, the consolidated company, under the 
same limitations and restrictions that they were or would hâve 
become payable to the Columbus, Fayette & Decatur Eailroad Com- 
pany. See Acts Miss. 1882, p. 836. The city authorities of Colum- 
bus, Miss., were the tribunal to détermine when thèse conditions 
were complied with, and issue and deliver the bonds. They did 
issue and deliver the bonds, with proper récitals; and they are now 
estopped, as against innocent purchasers, from alleging that they 
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ftiCte^ wrongftilly. Block v. Commissioners, 99 U. S. 686; Com- 
mifisioaers, V. January, 94 U. S. 202; Oommissioiiers y. Clark, Id. 
2T8; Bifooklyn v. Insurance Co., 99 U. S, 362; Moran v. Commission- 
ers, 2 Black, 722. 

For thèse reasons, I think the demurrer to the déclaration sliould 
be overruled, and the demurrers to the spécial pleas (f rom the third 
to the flfteenth, inclusive) should be sustained, and judgments can 
be entered accordingly. 



NATIONAL LIFE INS. CO. OF MONTPBLIER v, BOARD OF EDUCA- 
;. TION OF CITÏ OF HURON. 

(Circuit Court of Appeals, Eighth Circuit July IC, 1894.) 

No. 402. 

l. RecITAM tN MUNICTPAL BôNDS — EsTOPPKt,. 

Where a municipal body has lawf ui autliority to issue bonds or negotiable 
securities, dépendent only upon tlie adoptiau of certain prelimluary pro- 
cesedings, and the adoption of those preliminary ppoceedings is certifled 
on the face of the bonds by the body to wMch the la'w intrusts the power, 
and tapon wHieh It imposes the dnty, to asoertain, détermine, and certify 
thîs fact before or at thB;time of thé Issulng of the bonds, such a certifleate 
will: fs^top the munlcipaUly, as against a f)ona flde purchaser of the bonds-, 
from prptvlùg its falsity in order to defeat them. 

S. ESTOPPEti-^RECITAL OP PeKFORMANCE OW COKSTlTtlTIONAI. RlîQUIREMENT. 

Such an estoppel m4y'al"lse, In a proper case, upon a récital that an act 
requlred by a constitution has been performed, as ■well as upon a récital 
ot the performance of an act requlred by statute. 

fl. EsTOPP'Èi-^RECITALS. 

Recltalis In municipal bonds may constltute an estoppel in favor of a 
bona flde purchaser, eren where the body that Issued the bonds had no 
power itp issije them, and could not, by any act of its own or of its con- 
Btitiiént body, malie u làwful issue of the bonds, if the fact bf this want 
of po#er does not appear from the bonds the piu:chaser buys, the con- 
stitution and statutes lïnder which they are Issued, nor the public records 
referred to therein. 

-4. Reoitam— Estoppel. 

But récitals In municipal bonds, by the représentative body that Issues 
them, to the effect that ail the requlrenïents of the laws with référence to 
thelir Issue hâve been coniplied with, wlU riot estop the nmnicipality from 
proving, as against a bona flde purchaser, that the représentative body 
had no power to Issue tliem where rio act of the représentative or con- 
stituent body could make the issue la'çyful at the tlme It was made, and 
this faôt appears from the constitution and statute under wliich the bonds 
are Issued, the public records referred to therein, and the bonds the pur- 
chaser buys. 

B. Municipal Gorporations— Bonds— BstOï-pei, bt Récitals. 

A board of éducation, authorized to issue bonds, Issued them wlthout 
complylng,:V?lth a constitutional requirément (Const. S. D. art. 13, § 5) 
that, at or before the time of Incurring such indebtedness, provision should 
be madé t&t the collection of an aimual tax to pay intereat- and principal, 
although thé board had fuil power to malie such provision, but the bonds 
recited "that; ail conditions and things required to be done précèdent to 
and In the issning of sald bonds bave duly happened- and been performed 
In règulay aid due form as requlred by law.V Beld, that tiie noncom- 
pliance With itich requlrement was not àvallable to the board as a défense 
against bona fld« purchaaers of the bonds. 
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6. Municipal Oorporations— Bonds— Bona Fide Pokchasers. 

A City board of éducation, authorized to Issue bonds for certain purposes, 
and to seU them for not less than 98 cents on the dollar, Issned bonds 
purporting to be for such purposes, but in fact for an unautliorized pur- 
pose, accepted a bid from S. therefor at par, delivered them to hiin, re- 
ceived part of the prlce, and transf erred its rlght to the balance to the dty, 
receiving a city warrant for the amount. S. sold the bonds for 97% cents 
on the dollar. Held, that this constituted an executed sale of the bonds 
to S. at par, and purchasers from Mm, who were strangers ia his pur- 
chase from the board, were not chargeable with notice of the Invalidity 
of the bonds, because they supposed they were buylng from the board. 

7. SAME — RiGHTS OF BONA FiDB PORCIIASERS — APPLICATION OF PBOCEBDS OF 

Bonds. 

As against Innocent purchasers for value, before maturity, of bonds Is- 
sued by a city board of éducation, It is no défense that the board loaned 
nearly the entire proceeds of their sale to the city, for city warrants that 
were never paid, and that cannot be legally enforced. 

8. SaMB— PURPOiîE DP ISSTJE OP BoNDS. 

Neither is It a défense to such bonds, as against bona fide purchasers 
thereof, that the citizens and officers of the municipal corporation, with 
intention to use the proceeds of the bonds for an unlawful purpose, took 
the necessary steps to issue them for a lawful pui'pose, certifled on the 
face of them that they were issued for such lawful purpose, and then ap- 
propriated the proceeds to an unlawful purpose. 

9. Statutes— Adoption of AcT by Municipality. 

The adoption, by a vote of the electors of a city, at an élection duly called 
in accordance with the provisions of the city charter, of an act relating to 
schools pursuant to tUe provisions of that act, is not void because a resolu- 
tion of the city council ealling the élection, which was not required by any 
provision of the statute or the charter, never took etfect, because it was 
not legally published. 

10. ScHooi^ Districts — Election op Officers. 

Under an act relating to schools, allowing adoption of its provisions at 
any tlme by organized cities, and also by townç or villages not organized, 
and making provision for an immédiate élection of school offlcers in such 
unorganized territory, but not in an organized city, such offlcers may be 
chosen, in an organized city adopting the act, at a spscial élection called 
in compliance with the requirements of the city charter. 

11. Samb — De Facto Oirporation — 1?okos. 

Where a de facto board of éducation, exercising ail the powers and 
functions of such a corporation legally organized, is recognized, and Its 
action acquiesced in, by the state and the citizens, bonds issued by it, 
within the powers granted to a board legally organized, are bindiug in 
the hands of bona ûde purchasers. 
(Syllabus by the Court.) 

In Error to the Circuit Court of the United States for the District 
of South Dakota. 

The National Life Insurance Company of Montpelier, Vt., the 
plaintifl in error, brought an action in the court below against the 
board of éducation of the city of Huron, S. D., the défendant in error, 
upon 300 coupons eut from 120 bonds of the défendant, issued Oc- 
tober 4, 1890. At the close of the évidence the court instructed the 
jury to return a verdict for the défendant, and, upon that verdict, 
rendered judgment in its favor. This writ of error is sued out to 
reverse this judgment 

The following is a copy of one of the bonds from which thèse couponsi were 
eut: 

"Issued in accordance with the provisions of sections 1830, 1831, aad 1832 
of tbe CJompUed Laws of 1887, of Dakota territory, and in force In tbe statô: 



780 FEDERAL EEPOBTEB, vol. 62. 

of South Dakota, authorizing boards of éducation to issue bonds to ralse 
ftmds to pnrdiase school sites, erect school buildings, or to fund bonded in- 
debtedness. 

"No. 1. United States of America. $500.00. 

"The State of Soutn Dakota, Board ot Education, City of Huron. 

"The board of éducation of the city of Huron, county of Beadle, state of 
South Dajîota, flfteen years after the date hereof, for value received, promises 
to pay bearer flve hundred dollars, lawful money of the United States, at the 
office of the Chase National Bank, New Tork City, with interest thereon at 
the rate of six per cent, per aanum, payable semiannually according to the 
ténor and effect of the annexed coupons. This bond Is one of a séries of bonds 
of like date, ténor, and efCect, amounting in the aggregate to sixty thousand 
dollars, and numbered from one to one hundred and twenty, Inclusive, issued 
to raise funds for the purchase of a school site, and for the arectioin of a school 
building thereon. And it Is hereby cerUfied and recited that ail acts, condi- 
tions, and things required to be done, précèdent to and in the Issuing of sald 
bonds, hâve duly happened and been performed In regular and due f orm as 
required by law, and that the total amount of this issue of bonds, together wlth 
ail other, outstandiug Indebtedness of said board of éducation, does not ex- 
ceed the statutory or constitutional limitation, and that this bond has been 
diily registered by the clerk of the board of éducation in a book provided for 
that purpose, as required by law. 

"In testimony whereof, the board of éducation of the city of Huron, in the 
coumty of Beadle, state of South Dakota, has caused this bond to be 
signed by its président,' attested by its clerk, and countersigned by 

[Seal] Its treasurer, and the seal of said board of éducation to be hereunto 
aflxed, at the city of Huron, this 4th day of October, A. D. 1890. 
"[Signed] F. F. Smith, Président. 

"[Countersigned] J. C. Elemme, Treasurer. 

"Attest: John Westdahl, Oerk." 

In August, 1890, the city of Huron was a municipal corporation organized 
under a spécial act. Its board of éducation then consisted of two members 
from cach of the four wards of the city, and, imder Its act of incorporation, 
on^half of thèse members woiild hold office until the flrst Tuesday of May, 
1891, and one-half until the flrst Tuesday of May, 1892. Article 3 of chapter 
17 of the Compiled La^rs of Dakota Territory, which wrare then in force in 
South Dakota, relating to schools in cities, towns, and villages, provided as 
fohows: 

"Sec. 1808. Ail cities hereafter organized under the gênerai act to provide 
for the incorporation of cities shall be governed by the provisions of this act; 
provided, that any city, town or village now organized under a gênerai or 
spécial act, edther for civil govemment or educational pm-poses, may at 
any time adopt the provisions of tliis act by a majority vote of the electors; 
provided further, that any tovrn or village having a population of two hun- 
dred and flfty inhabitants or over withln a radius of one mile from the center, 
and not organized for civU govèmment nor under an independent school 
district act, may adopt the provisions of this act. In such case the county 
superintendemt shall, upon pétition of a majority of the légal voters withln 
the proposed district, call thé flrst élection thereof by posting notices in 
not less than three of the most public places within it; which notice shall 
contain a fvdl description of the boundaries of said proposed districts besldes 
the time and place of holding the élection, and the names and number of 
(fflces to be fllled." Comp. Laws Dak. 1887. 

Section 1811 provided that the public schools of each organization effected 
in pursuanoe ot this act shall be a body eorporate and shall possess the 
usual powers of a corporation for public purposes by the name of "The 
Board of Education of the City, Town or Village (as the case may be) of 
of the Territory of Dakota." 

"Sec. 1814. Whèn any city or town Is divided into wards, at each annual 
élection there shall be a board of éducation consisting of as many members 
from each wai'd as there are members of the council, who shall be elected 
by the qualifled voters thereof, one of whom shall be elected annually, and 
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shall hold hls office for the term «f two years, and untll hls successor Is elected 
and quallfled. • • •" 

Section 1824 provided that the board of éducation should annually levy a 
t&x for the support of the schools of the corporation, to be approred by the 
city coundl. 

Section 1825 provided that the taxable property of the whole corporation, 
Includlng the terrltory attached for school purposes, should be subject to 
taxation. 

Sections 1830-1833 read as follows: 

"Sec. 1830. Whenever It shall be deemed necessary by the board of éduca- 
tion, In order to ralse sufflclent funds for the purchase of a school site or 
sites, or to erect a sultable building or buildings thereon or to fund any 
bonded indebtedness, it shall be lawful for the board of éducation of every 
corporation comlng under the provisions of thls act to borrow money, for 
whlch they are hereby authorized and empowered to issue bonds bearing a 
rate of interest not exceeding seven per cent, per annum, payable annually or 
seml-annually, at such place as may be mentioned upon the face of sald 
bonds, whlch bonds shall be payable In not more than twenty years from 
their date; and the board of éducation is hereby authorized and empowered 
to sell such bonds at not less than ninety-eight cents on the dollar; pro- 
vided, that no bonds shall be issued until the question shall be submltted to 
the people, and a majority of the quallfled electors who shall vote on the 
question at an élection called for that purpose shall hâve declared by their 
votes in favor of issuing such bonds. 

"Sec. 1831. It shall be the duty of the mayor of each city or town gov- 
emed by thls act, upon the request of the board of éducation, forthwith to call 
an élection, to be conducted in ail respects as are the élections for city or 
town officers in the same corporations, except that the retums shall be made 
to the board of éducation, for the purpose of taklng the sensé of such district 
upon the question of issuing said bonds, namîng in the proclamation of such 
élection the amount of bonds asked for and the purpose for which they are to 
be Issued; provided, that where the corporation is not organlzed for civil 
government the board of éducation may call and conduct the élection pro- 
vided for In thls section. 

"Sec. 1832. The bonds, the issuance of which is provided for In the fore- 
golng section, shall be signed by the président, attested by the clerk and 
countersigned by the treasurer of the board of éducation; the said bonds 
shall specify the rate of interest and the time when principal and Interest 
shall be paid, and each bond so Issued shall be for a sum not less than flfty 
dollars; but no corporation shall Issue bonds in pursuance of this act In any 
sum greater than three per cent of its assessed valuation. 

"Sec. 1833. The board of éducation at the time of Its annual levy of taxes 
(or the support of schools as hereinbefore provided, shall also levy a suffl- 
clent amount to pay the interest as the same accrues on ail bonds Issued under 
the provisions of this article, and also to create a sinking fund for the ré- 
demption of said bonds, which it shall levy and coUect in addition to the rate 
per cent authorized by the provisions aforesaid for school purposes; and 
said amount of funds, when paid into the treasury, shall be and remain a 
spécifie fund for said purpose only, and shall not be appropriàted in any 
other way except as hereinafter provided." 

The charter of the city of Huron contalned the following provisions: 

"The clerk shall give at least ten days' notice of the time and place and 
object of every municipal élection, whether gênerai or spécial, by publlshing 
the same in a newspaper published In said city or by posting notices thereof 
in three public places in each preclnct" City Charter, § 4. "No ordinance, 
resolution or law of the city shall be passed, altered or amended or repealed 
by the city council, except by a vote of a majority of the entire eouncil 
elect, to b© taken by yeas and nays and entered on their records, nor take 
efCect until the same shall hâve been published at least two successive weeks 
. In some newspaper published in the city." Id. § 9 

August 30, 1890, pursuant to a pétition of citl.ens presented to the dty 
council of Huron, that body passed a resolution «alling a spécial élection of 
the electors of that city on September 11, 1S90, to détermine whetber or not 
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]Oiey i^puM adopt the proylsions «Sfarticle 3, relating to schools In cltles, 
towns, and villages, from which we hâve quoted. The city clerk gave the 10 
iays'inptiçeçf thls eieclfioai; , It was held. ïhe city council canvassed the 
v^leç, i diwîlar.ed the proposition carried, and on September 11, 1890, passed a 
resolution adoptlng article 3, and calling a spécial élection for the 22d day 
OîrSwteDibep, 1890, for the purpose of choosing elght membçrs of the board 
Qt çd««Rtiou oftbe city ofHnrpnjHndftr the Baidarticle. September 22, 1890, 
the élection was held, members of the boçird were elected, and It is stipulated 
that the members so elected, and their successors in office; coûtînued to act as 
the bpaidiof éducation of the city icrf-Huron, to carry on thë schools, and to 
exercise! ail the functions of the boasdof éducation of that city, from Septem- 
ber 22i .l.«90j untn the moath of April, 1892. September 22, 1890, the newly- 
eteetedîboard of éducation drganized, and adopted a resolution declaring that 
It, faad> become necessary. In order to raise sufficient f unds for the purchase of 
ft sciwisl 9lte and to erect a snitable school building thereon, tb borrow Ç(50,00i), 
^nd irsdueetlng the mayor- of theiicity to call an élection to see whether a 
majoi:ityi;«Ojfi the aualifled electors of the city would vote to authorize the 
board flf; éducation to issue bondstothe amount of $60,000 foi- that purpose. 
The city iCÔuncil ateo passed a résolution directing this spécial élection to be 
called. The niayor called the élection. It was held October 3, 1890. The 
returns vreife mâde to the boardtof éducation, canvassed, the ïnajority de- 
clared tobe In favor of theiissueof, the bonds, and on the same day a resolu- 
tion was aâopted by the boai'd, directing their issue, signature, and authenti- 
cation by the proper offlcers of the board. It Is agreed that notices of thèse 
élections called and held cm SepteiUber 11, 1890, September 22, 1890, and 
Octoberïj§,:i890, were dulygiven ih the form ahd mauner required by law 
for electiops held in the ciJbri of Huron» -1 ;'i ■, •■ 

On October 3. 1890, oneD. Li Stick; the président of one of the banks 
of HurqUiimade a bid ofpar forilihe: bonds;; and the board passed a 
resolutloa ;, that the (ihonds'be dellveried to hlm, and- that he be directed 
ahd autjutjrlzed .to pay to the city of Huron the sum of $55,000 out of 
the sum ip^id for the bonds. The. board sUbsequèntly passed a résolu- 
tion tO;tJ^pefÈect that the suTO of;;$i55,000 derived from thé sale of the 
bonds be temporarily loaned to the city of Huron upon the sécurity of a city 
■warra»t ^elivered to .thci treasurer of the board of éducation for the sald sum. 
Forty-âvelmndred; dollars of the balance of this purchase priée was subse- 
quently loaned to^ tbe city in substantially the same Way, aûd only $500 
used foriSehopl purposes. The bonds were delivered to Mrj Stick, October 
3, 1890. He, In, Company wlth th© mayor of the city, carrled them to the 
city of New Xorù, .£md on Oqtoberi 17, 1890, sold them to the New England 
I^oàn & Ti^st Company and one Gilbough for QlVa cents on the dollar. There 
was some évidence ; tending to show that Gilbough supposed that they were 
buyjng direct from the board of éducation,: and that the mayor telegraphed 
the board of éducation while: tte bonds were in process of negotiation in 
New Yorlï, beçaiise he did not feel lilce sciling them at a price named without 
further authority ; but there. was no évidence that the New England Loan & 
Trust Opijipî^ny was aware of thèse facts, nor that the board of éducation 
ever clalmçd that any one was the purchasër from it, except Mr. Stick. The 
i)onds nuBibered 1 to 60, inclusive, and aU the coupons hère in suit, except 
60 which were eut from bonds numbered 61 to 120, inclusive, were sold by 
the trust company, for par oy more, to, and paid for by, the t)laintiff and the 
Dartmouth Sîtvings Bank, re^ectively, belore any of the coupons matured; 
and they purchased them,- without notice of the price at which the trust 
Company hadibought them» aad without notice' of any defects In or défenses 
to them. 1! The remaining 60 coupons were eut from bonds numbered 61 to 
120 by the î^©W: England tioaa & Trust Company, and the bonds, with the 
remaihiugi ^îoppons, were tijea sold by them tô a third party.' AU the cou- 
pons in suit; were. pïoperlr.teansf eri^d to the plaintiff in ert-oir befor© this 
suit wa^ çi^jriWençed. ' -u 

There was évidence ten^qg to show that in the fall of 1890 the' city of 
Huron! WftP i». qandidatebQforeithe electors of South Dakota for permanent 
capital of.tiiat State,; andi; that ail the proceedings taken for the purpose of 
issulftg!a#d iP^ling theseihonds; ostensibly foç'buying a site and building a 
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«choolhouse, were really taken witli the Intent on the pa,rt of the citizens and 
offlcers of the city of Huron, and of the board of éducation, to use the money 
raised upon thèse bonds for the purpose of successfully carrying on the 
campaign of the city for the capital; that nelther the treasurer of the board 
of éducation nor the treasurer of the city of Huron ever receired any of the 
proceeds of the bonds, except $5,000; and that the warrants of the city of 
Huron, which were issued to the board for the temporary loan, were never 
paid, and were in fact vold. The évidence of one offlcer was that he did not 
liuow what became of the proceeds, but that =t was generally supposed that 
they were used to can-y on the campaign of the city of Hmon for the capital. 
But there was no évidence that the New England Loan & Trust Company, or 
Mr. Gilbough, or any of the subséquent purchasers of the bonds, ever knew 
of this purpose before they paid for the bonds, and there was évidence that 
they ail supposed that the bonds were honestly issued for the purpose stated 
upon their face. 

The constitution of the state of South Dakota provides that: "Any city, 
county, town, school district or any other subdivision incurring Indebtednesa 
shall at or before the time of so doing provide for the collection of an annual 
tax sufflcient to pay thé interest and also the principal thereof when due, 
and ail laws and ordinances providing for the payttent of the Interest or prin- 
cipal of any debt shall be irrepealable until such debt is paid." Co;ist. S. D. 
art 13, § 5. The board of éducation did not, at or before the time of Issuing 
or selling thèse bonds, provide for the collection of any such annual tax. 
The évidence of this fact, and ail the évidence of the conspiracy to issue 
thèse bonds for a purpose other than that appearing upon their face, and ail 
the évidence attacklng the good falth of the eastern purchasers of the bonds, 
was received under the objections and exceptions of the plaintifiC. 

N. T. Guernsey (E. D. Samson, Wm. H. Baily, and Joe Kirby, on the 
brief), for plaintiff in en-or. 

F. L. Boyce (Jesse W. Boyce and H. C. Hinckley, on the brief), for 
défendant in error. 

Before CALDWELL and SANBOEN, Circuit Judges, and 
THAYEB, District Judge. 

SANBOBN, Circuit Judge, after stating the facta as above, deliv- 
€red the opinion of the court. 

Before entering upon the discussion of any other question in this 
case, it is well to dispose of the contention that the holders of thèse 
bonds had notice of their invalidity before they paid for them. This 
contention rests chiefly upon the proposition that the défendant was 
forbidden by the statute to sell the bonds for less than 98 cents on 
a dollar (section 1830, Comp. Laws Dak.), and that the New England 
Loan & Trust Company bought them October 17, 1890, for 97^ cents 
on a dollar. The records of the board of éducation, howerer, dis- 
close the facts that Mr. Stick, the président of one of the banks of 
Huron, bid 100 cents on a dollar for them, and that the défendant, 
the board of éducation, accepted that bid, and ordered the bonds 
delivered to him, October 3, 1890. Under this order, evidenced by 
a resolution of the board, the bonds were delivered to him, and he 
accepted them. This constituted a sale of the bonds at par. It 
vested the title in Mr. Stick, and a perfect right of action for the 
$60,000 in the board of éducation. If the board failed to enforce its 
right and to collect the purchase price, that cannot affect the sale, 
or the title to the bonds. So far as Mr. Stick was concerned, 
however, it did collect the full purchase price. Its treasurer re- 
ceived a crédit of $5,000 from the sale of thèse bonds, in the First 
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jS^ationàl BaùK of the cîty of Huron; and the board, by a résolution 
passed October 3, 1890, transferred its right of action for tlie other 
$55,000 tdt|le city of Huron, directed Mr. Stick tç pay that amount 
to tlie cityj and subsequently received therefor a city warrant for 
$55,000. The records of the boa,rd of éducation themselves ex- 
hibit, not oiily a sale of thèse bonds to Mr. Stick, but a dispo- 
sition by the board, not of the |o8,500 paid to Mr. Stick by the 
trust Company, but of the entire |60,000 bid by Mr. Stick for the 
bonds. The only testimony that tends in the least to throw sus- 
picion on the truth of thèse records is that a Mr. Gilbough, who was 
a joint purchaser of the bonds with the trust company, October 17, 
1890, testified that he supposed or understood that he was buying of 
the défendant; and the mayor of the city of Huron, who accompanied 
Mr. Stick to î^ew York to assist in selling the bonds, testified that he 
telegraphed to the défendant about the price that was offered for 
them, because he did not feel like selling them at that price without 
further authority. But this is évidence of no material fact. The 
supposition, understanding, or feeling of étrangers to the transaction 
between the board and Mr. Stick cannot be held to overthrow the 
executed sale which the records of the board, the admitted delivery 
of the bonds to Mr. Stick, and the appropriation of their proceeds 
by the défendant eflected. A careful perusal of ail the testimony 
has brought us to the settled conviction that there is no évidence in 
this record that would warrant either court or jury in flnding that 
the ïecords of this corporation do not hère disclose the truth. tln- 
der this évidence, Mr. Stick must be considered the flrst purchaser 
of thèse bonds. The flrst sale was at par, and ail purchasers subsé- 
quent to him were innocent purchasers for value, before maturity, 
or assignées of such purchasers, equally protected. 

This conclusion disposes at the outset of two défenses that are 
urged against thèse bonds. 

It is no défense to thèse bonds, against innocent purchasers for 
value, before maturity, that the défendant loaned |59,500 of the pro- 
ceeds of the sale of them to the city of Huron for city warrants that 
were never paidj and that cannot be legally enf orced, so that it has 
actually realized but $500 froni the sale of its bonds. That a mu- 
nicipal corporation has giyen away or squandered the proceeds of 
negotiable securities whicli it placed upon the market cannot afllect 
the rights of bona Me purchasers, who had no knowledge of, nor part 
in, the gift or waste. They are in no way responsible for the wise 
and economical use by the corporation of the funds it borrows. 
County Gom'JS v. Beal, 113 U. S. 227, 240, 5 Sup. Ot. 433; Cairo t. 
Zane, 149 U. S. 122, 137, 13 Sup. Ct. 803; Maxcy v. Williamson Co., 
72 111.207. 

Nor is itany défense to such bonds, as against bona flde pur- 
chasers, that the citizens and offlcers of a municipal corporation, 
with the intention to use the proceeds of the bonds for an unlawful 
purpose, topk the necessary steps to issue them for a lawful pur- 
pose, certifled on the face of the bonds that they were issued for such 
lawful purpose, and then appropriated the proceeds to the unlaw- 
ful purpose. Corporations are as strongly bound to an adhérence 
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to truth in their dealings with. mankind as are individuals, and tliey 
cannot, by their représentations or silence, induce otliers to part 
with their monej or property, and then repudiate the obligations for 
whieh the money was expended, and which their statements repre- 
sented to be valid. The défendant, in its resolutions and records, 
in ail the resolutions and records of the city council of Huron, in 
the call for and vote at the élection which authorized the issue of 
the bonds, and in the bonds themselves, declared that they wére 
issued for a lawful purpose, viz. "to raise funds for the purchase of 
a school site, and for the érection of a school building thereon." 
The présent holders purchased them and paid for them with no no- 
tice or knowledge that they were issued for any other purpose, and 
in the full belief that thèse déclarations were true. It is no défense 
for this corporation, as against thèse bona Me purchasers, that dur- 
ing ail this time it intended to use, and has since used, the money it 
raised from thèse bonds for the unlawful purpose of conducting a 
campaign for the state capital. It is no défense that it knew at the 
time it was taking thèse proceedings and making thèse déclarations 
that they were false, and that during ail this time it intended— First, 
to deprive itself of the school site and building; and, second, to de- 
prive the purchasers of the bonds of the moneys they paid for them 
on the faith of its représentations, and that it has accomplished the 
former purpose, and now seeks, with the aid of the courts, to accom- 
plish the latter. Such a plea cannot be entertained in a court of 
justice. The corporation is estopped to deny that thèse bonds were 
issued to raise money for a school site and school building. Moran 
V. Commissioners, 2 Black, 722; Hackett v. Ottawa, 99 U. S. 86, 90; 
Ottawa V. National Bank, 105 U. S. 342, 345; Zabriskie v. Kailroad 
Co., 23 How. 381; Omaha Bridge Cases, 10 U. S. App. 101, 189, 2 
0. C. A. 174, 51 Fed. 309; Paxson v. Brown, 61 Fed. 874, and cases 
cited. 

Another contention of counsel for the défendant is that article 3, 
c. 17, of the Compiled Laws of Dakota, under which the bonds were 
issued, was never legally adopted, and hence the bonds were void, 
and this, because the resolution of the city council of Huron passed 
August 30, 1890, calling the élection for the adoption of this article, 
was required, by a positive provision of the city charter, to be pub- 
lished two weeks before it took eflect, and the élection was held 
Septembe? 11, 1890, and before it could hâve been so published. In 
support of this contention, they cite National Bank of Commerce v. 
Town of Granada, 4 C. C. A. 212, 54 Fed. 100. In that case the 
bonds were issued under section 4541 of Mills' Annotated Statutes 
of Colorado, which expressly provides that the city council or board 
of trustées shall call the élection, and shall publish the notice of the 
élection, to détermine whether or not the bonds shall issue, and 
shall then issue the bonds if the vote is favorable. The board of 
trustées of the town of Granada passed an ordinance which in itself 
called the élection, prescribed the notice, and authorized the mayor 
and clerk to issue the bonds if the vote was favorable. A gênerai 
statute of the state provided that such an ordinance should be pub- 
lished, and that it should not take effect untU flve days after its 
v.62F.no.9 — 50 
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|i>dbli«siti0ài iTie ordiaaflce nerer waa published, and thîs court 
k^d thatlt' was never in force, and that the mayor and clerk never 
had aajîaùtliority to issue the bonds; that it was a case of total 
want of' authority on tÊLeir part to act upon any" conditions. Mc- 
Clure Y. Township of Osgood, 94 U. 8. 429, is a similar case of 
want of authority, because in that case the statute had not taken 
effect before the notice of élection was given, so that there was no 
authority to give it. But thèse cases hâve no relevancy to the ques- 
tion presented hère. In the Case of the Town of Granada the 
statute required the board of trustées to call the élection, and to 
publish the notice of it. There is no such provision relative to the 
élection for the adoption of article 8 in any of the statutes under 
whieh thèse bonds were issued, That article provides that any or- 
ganized clty may at any time adopt the provisions of the act by a 
majority vote of the electors. It is silent as to the person or body 
that shâll call the élection, and as to the notice of it Ail those ques- 
tions were left to the charter of the city. Article 3 imposed no duty 
on the City council,^required no act on its part before the élection 
was held. Nor has our attention been called to any provision of the 
city charter of Huron that required àny action on the part of the 
city coùndl in order tolegally call such an élection. That char- 
ter doès provide that the dty clerk shaU give at least 10 days' no- 
tice of the time and place and object of every municipal élection, 
whether gênerai or spécial; and this notice of the élection of Sep- 
tembér 11, 1890, he gave in the jmaliner prescribed by the charter. 
At that d«ctibn the electors voted, thé city council subsequently can- 
vassed and^ declared the vote, and ali parties treated it as a valid 
€lectioii until the time came to pay thèse coupons. In that élection 
every rerjuirement of thé charter i and of the statute waa complied 
with, and in oùr opinion the élection was valid, and article 3 was 
duly adopted. If the city council had passed no resolution calling 
the electioii, it would yet hâve been called and held in strict ac- 
•cordance Ivith thé charter; and the élection cannot be invalidated by 
the fact that the city council passed a futile resolution that never 
took effecti ; ; 

It is next urged that if article 8 was adopted at the élection of 
September 11, 1890, the élection of the members of the board of 
éducation September 22, 1890, was void, and there was no légal 
organizatîon of the défendant corporation in that year, because 
article 3 Makes provision for the élection of members of the board 
at the annual élections of the city, which occur in March in each 
year, but makes no provision for their élection at any other time. 
Section 1808, Gomp. Laws Dak., provides that any city organized Un- 
der the gênerai law or undêr a spécial act may adopt the provisions 
of article 3 by a majority vote of its electors at any time. It also 
provides that any town or village not so organized, having 250 
inhabitanis within a radius of a mile, may adopt its provisions, 
and that în the latter case the county superintendent shall, upon 
a pétition of a majority of the légal voters, call the flrst élection by 
posting notices which shall state the time and place of iholding the 
élection, and the names and number of offices to be ÛHed. Thus it 
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will be seen that the same sectioii allows organized and unorganized 
inhabitants to adopt tbe provisions of the article at any time, and 
makes provision for an immédiate élection of offlcers by the in- 
habitants of the unorganized territory, and no provision for such 
an élection in the organized city. It is hardly conceivable that it 
was the intention of the législature to give to the sparsely inhabited 
parts of the state the beneflts of this law earlier than to the cities. 
It is far more reasonable to suppose that the cause for the différence 
lies in the known fact that the charters of cities generally des- 
ignate the oflScers whose duty it is to call, and the method of calling, 
gênerai and spécial élections; and under thèse provisions the légis- 
lature well supposed that an élection of the members of the board of 
éducation might be held immediately in the cities without spécial 
législation, while such an élection could not be so held in the un- 
organized territory. Strong support is lent to this view by the 
provision that any city may adopt this article "at any time," which 
is at least inconsistent with the position that the provisions of this 
article could never be put in force at any other time than at an 
annual élection when only members of the board could be chosen. 
This is undoubtedly the view the officera and citizens of Huron took 
of this law when they isaued thèse bonds, and until the coupons fell 
due. They held a spécial élection of members of this board, under 
a notice that conformed strictly to the requirements of their char- 
ter, on September 22, 1890; and the members then elected im» 
mediately took charge of the schools and school property, and they 
and their successors discharged ail the functions of the board of édu- 
cation of that city until April, 1892. In our opinion, their original 
view of this law and of their authority under it was correct, and the 
élection of September 22, 1890, was authorized by it. 

Moreover, in October, 1890, when thèse bonds were issued, this 
board of éducation was in any event a de facto corporation, exer- 
cising, under article 3, ail the powers and functions granted to a 
corporation legally organized. It was recognized, and its action was 
acquiesced in, by the state and by the citizens, for at least 18 months; 
and, as against bona flde purchasers of its bonds, its acts, as a de 
facto board of éducation, if within the powers granted to a board 
legally organized under this law, are binding upon the défendant 
corporation. It is the province of the state to question, by proper 
judicial proceedings, its incorporation; not that of a défendant in 
a private suit, when it has asserted its corporate existence, and in- 
curred liabilities to innocent parties on the faith of it. "When a 
municipal body has assumed, under color of authority, and exer- 
cised, for any considérable period of time, with the consent of the 
state, the powers of a public corporation, of a kind recognized by 
the organic law, neither the corporation nor any private party can, 
in private litigation, question the legality of its existence." Ashley 
V. Board, 8 C. C. A. 455, 60 Fed. 55, 63; County of Ealls t. Douglas, 
105 U. S. 728, 730; Coler v. School Tp. (N. D.) 55 N. W. 587; Clément 
V. Everest, 29 Mich. 19; Burt v. Railroad Co.. 31 Minn. 472, 18 N. W. 
285, 289; State v, Carr, 5 N. H. «67; People v. Maynard, 15 Mich. 
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46EîPractional Scliool Dist No. 1 v. Joint Board of School In- 
spectors, 27 Mich. 3. 

iFinally it is insisted that the bonds are Toid because the défend- 
ant failed to comply with section 5, art. 13, of the constitution of 
Soutb Bakota, wMch pro vides that any city, county, town, school 
district, or other subdivision, inCurring indebtedness, shall, at or 
before the time of so doing, proVide for the collection of an annual 
tax ^ufflcient to pay the interest and also the principal thereof when 
due. "Whether or not this provision of the constitution is self-ex- 
ecutory, and whether it is mandatory or simply directory, are ques- 
tions exhaustively discussed in the briefs, which we will not now 
stop to consider. Oonceding, without deciding, that it is both self- 
executory and mandatory, the question anses whether or not the 
defendant's noneompliance with its provisions is an available dé- 
fense against bona flde purchasers of thèse bonds, in view of the ré- 
cital» they contain. Among other things,' thèse bonds recite: 
"That ail conditions and things required to be doue, précèdent to 
and in the issuing of said bonds, hâve duly happened and been per- 
formed in regular and due forai as required by law." One of the con- 
ditions and things required to be done, précèdent to and in the issu- 
ing of thèse bonds, was to provide, in accordance with this consti- 
tutional requirement, for the collection of the annual tax to pay 
the principal and interest of the bonds. The défendant certifled on 
the face of thèse bonds that this thing had been done. On this cer- 
tificate the présent holders bought the bonds. Can the défendant 
now prove the falsity of this certiflcate to defeat them? 

Our attention has not been called to any décision of the suprême 
court of South Dakota upon this question, and it is, in any event, 
a question of gênerai commercial law, which the national courts 
must décide for thernselves. If the décisions of the suprême court 
hâve settled the question, it will be unnecessary to consider those 
of the State courts, but we remark, in passing, tiiat the cases of 
Wilson V. Shreveport, 29 La. Ann. 673, Knox v. City of Bâton 
Rouge, 36 La. Ann. 427, and Cily of New Orléans v. Clark, 95 U. 
S. 644, which suggest that bonds may be void that are issued in 
violation of a constitutional provision which requires the provision 
for the collection of the annual tax to pay them to be contained in 
the act or ordinance which authorizes their issue, hâve no relevancy 
to the question before us. It is well settled that ail purchasers 
must take notice of the existence and contents of the statute or 
ordinance under which the bonds déclare that they are issued. If, as 
in National Bank of Commerce v. Town of Granada, supra, the 
ordinance recited in the bonds was never passed, or never took 
effect, the mayor and the clerk of the town, who signed the bonds, 
could not enact it into an ordinance by ref erring to it, and the pur- 
chasers nïust take notice that no act of theirs could give thèse 
agents the nëéessary authority to issue the bonds. If, as in Coffln 
V. Board, 6'ïG/C. A. 288, 5T Fed. 137, the statute recited in the bonds 
expressly préhibited their issue at the time they were issued, pur- 
chasers taùst take notice of that provision of the law; and récitals 
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in the bond to the effect that ail requirements hâve been complied 
with will not relieTe them of this notice, because no compliance 
or act of tbe county or its commissioners would enable them to 
make a lawful issue of the bonds at the time they were issued. 

The distinction between thèse cases and that at bar is marked and 
manifest. An examination of the statutes or ordinances recited in 
the bonds in those cases disclosed the fact that it was not in the 
power of the représentatives who issued them, by any act of theirs, 
to màke a lawful issue of the bonds, and that if they had done 
every act and performed every condition in their power the bonds 
would still hâve been unauthorized. In the case at bar there was 
no lack of power in the board of éducation to make a lawful issue 
«f bonds when those in suit were issued. Article 3, under which 
they were issued, provided that the taxable property of the whole 
corporation should be subject to taxation by them (section 1825, 
Cîomp. Laws Dak.), and that they should annually levy a suflicient 
amount to pay the interest on ail bonds they issued under this 
article, and to create a sinking fund for the payment of the prin- 
cipal (section 1833, Id.) An ordinance or resolution of this board, 
passed at or before the issuance of the bonds, providing for the col- 
lection of such an annual tax until the bonds and coupons were paid, 
would hâve complied with the provision of the constitution. If 
this was not passed, it was not from lack of power in the board, 
but from a failure on its part to exercise the power with which 
it was vested in the manner provided by the constitution. 

It is this différence between the inadéquate exercise of ample 
power and the total absence of power to be exercised that widely 
séparâtes this case from Dixon Go. v. Field, 111 U. S. 83, 4 Sup. Ct. 
315; Northern Bank of Toledo v. Porter Tp. Trustées, 110 U. S. 
608, 4 Sup. Ct. 254; McCIure v. Township of Osgood, 94 U. S. 429; 
Lake Co. v. Graham, 130 U. S. 674, 9 Sup. Ct. 654; Nesbit v. Inde- 
pendent Dist, 144 U. S. 610, 617, 12 Sup. Ct. 746; Sutliff v. Commis- 
sioners, 147 U. S. 230, 235, 13 Sup. Ct. 318; and Hedges v. Dixon 
Co., 150 U. S. 182, 14 Sup. Ct. 71,— cited by counsel for défendant. 

In Dixon Co. v. Field, supra, each bond disclosed upon its face 
that it was a part of an issue of |87,000. The constitution prohibited 
the county from issuing bonds to an amount in excess of 10 per 
cent, of its assessed valuation. Eighty-seven thousand dollars was 
more than 10 per cent, of that valuation, and the suprême court held 
that the récitals in the bond did not estop the county from showing 
thèse facts, because the purchaser was bound to take notice of the 
constitution and statute under which his bond was issued, the as- 
sessed valuation to which the constitution referred him, and the 
total amount of the issue of bonds disclosed on the face of each, 
and from thèse facts he must know that the county commissioners 
could not, by any act of theirs, lawfully issue the bonds. 

In Sutliff V. Commissioners, supra, the constitution and the stat- 
ute limited the power of the county commissioners to incur debts 
for the county to a certain percentage of the assessed valuation. 
They had incurred indebtedness in excess of that limitation before 
any of the bonds were issued. The statute required the county com- 
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iiii^8|pneraito publish and to; make a Jmblic record of a trne state- 
m#os ^ ihe tnidebtedness «f Ae county, semianiiually ; and the court 
held tbat purchasers of the. bonds muât take notice of the constitu- 
tion, the statute, the assessed Taluation, and the public record of 
the debt referred to in them, which together disclosed the entire ab- 
sence of power in the commissioners to issue any bonds, and that no 
récitals iifl the bonds themselves would estop the county from prov- 
ing theSiÇ! fe<îtB. 

The other cases cited above rest upoh the same piinciple. In 
eaçh of theni the bonds faUed, not because the municipal représen- 
tatives who issued them iailed to exercise the power they had in 
the ipanner prescribedji but because they had no power to exercise, 
and theiGÇjQstitution, statutes, and public records referred to therein 
gave notipp to the purehaséra of this waiat of power. It is clear that 
thèse a(Uth<?rities do not rule the case before us. Nor do such cases 
as Marsh VKlîulton Co., 10 Wall. 676; Buchanan v. Litchfleld, 102 U. 
S. 278; Lake Cg. V. Eollins^ 130 U. S. 662, 9Sup. Ct. 651,— in which 
warrants or bonds that contained no récitals were declared void for 
want of fippipliance with some provisions of the law under which 
they were 49sujed, 

It is, howey^i^ insisted that there is something in a constitutional 
provision 90 sacred that no eertiûcate of a compliance with its terms 
eau estop- :th)B corporation that makes it from pro^ing its falsity. 
The remflirfeiofi Mr. Justice Jackson in Hedges v. Dixon Co., 150 U. S. 
187, 14 Sup, Çt. 71, that, when municipal bonds are issued in viola- 
tion of a constitutional' provision, no estoppel can arise by reason 
of any récital?) contained in the bonds, and his référence to Lake 
Co. V. Holiins, 130 U. S. 662, 9 Sup. Gt. 651; Lake Co. v. Graham, 
130 U. S, 674 9 Sup. Çt, 654; and Sutlifl v. Commissioners, 147 U. 
S. 230, 13 Sup. i^t 318j-^are cited in support of this position. But 
there waspo question of the effect of such récitals before the court 
in Hedges V. Dixon Coi, and the remark was entirely unnecessary to 
the décision of ,the case. The bonds there in question had been ad- 
judged void in Dixon Co. v. Field years before, and the question then 
before the coprt was whether, inasmuch as only a part of the is- 
sue was beypnd the constitutional limit of indebtedness, a court of 
equity wpul<J scale down the amount, aud permit a recovery for 
such a sum.aS'Was within the limit. When he made the remark 
the learned justice had , in mind the bonds of Dixon county, and it 
was true t;ha,t itbç recitala in those bonds, and in the bonds in the 
particular cases he cites, did not constitute estoppels, because the 
purchasers were charged with notice of the want of power of those 
who issued them, by the statutes and the records they referred to. 
The remark should uudoubtedly be limited to the particular facts of 
those case^. ;, , 

It is a geneialand ssalutary principle of the law that one who, by 
his actsi or, repp^ntations, or by his silence when he ought to 
speak ont, inteptionally or through culpable négligence. Induces an- 
other to belieyçi certain facts to exist, and the latter rightfully acts 
on such belàéfijSPj that he will be prejudiced if the former is permit- 
ted to de^y ,t;^pir éiiste^ice, is conclusiyely. estopped to interposa 
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such déniai. No reason occurs to us wliy a municipal body that has 
induced others to act to their préjudice by its certitlcate that it has 
performed an act that the laws intrusted to it to perform should 
be excepted from this rule, and permitted to deny its certiflcate, to 
the préjudice of those it has deceived, simply because the perform- 
ance of the act was required by the constitution. This view is not 
novel. 

In Buchanan v. Litchfleld, 102 U. S. 278, 290, Mr. Justice Harlan 
intimated the opinion that, in a case where neither the constitution 
nor the statute prescribed any rule or test by which persons should 
ascertain the indebtedness of a corporation, a récital in the bonds 
that the requirements of the constitution were complied with might 
estop the corporation from denying it. 

In Pana v. Bowler, 107 U. S. 529, 539, 2 Sup. Ct. 704, the suprême 
court upheld the estoppel of a récital in bonds, as against an alleged 
defect in the mode of conducting an élection held prier to the adop- 
tion of the constitution of Illinois, when the bonds were issued after 
its adoption, in the face of a prohibition contained in that constitu- 
tion against the issuing of any bonds unless their issue had been au- 
thorized under then existing laws by a vote of the people prior to the 
adoption of the constitution. 

In Oregon v. Jennings, 119 U. S. 74, 7 Sup. Ct. 124, the suprême 
court held that récitals in bonds to the effect that a constitutional 
provision had been complied with estopped the town of Oregon to 
deny the statement. In delivering the opinion of the court, Mr. Jus- 
tice Blatchford said: 

"In respect to this compliance with the conditions imposée! by the vote of 
the people, whether the question is to be regarded as arislng under the pro- 
vision of the constitution or that of a statute, it must equally be regarded as 
concluded by the récitals in the bonds made by the supen'isor and town 
clerk." 

And in Chaffee Co. v. Potter, 142 U. S. 355, 364, 12 Sup. Ct. 216, the 
suprême court held, in 1891, that the récital in the bonds that the 
total amount of the issue did not exceed the limit prescribed by 
the constitution of Colorado estopped the county, as against a bon a 
flde holder, from proving the violation of this constitutional pro- 
vision. 

Upon reason and authority, therefore, our conclusion is that an 
estoppel may arise in a proper case upon a récital that an act has 
been performed which was required by a constitution, as weU as 
upon the récital of the performance of an act required by statute. 

From the décisions to which we hâve referred, we think the fol- 
lowing rules are fairly deducible: 

Kecitals in municipal bonds, by the représentative body that is- 
sues them, to the effect that ail the requirements of the laws with 
référence to their issue hâve been complied with, will not estop the 
municipality from proving, as against a bona flde purchaser, that 
the représentative body had no power to issue them, where no act 
of the représentative or constituent body could make the issue law- 
ful at the time it was made and this fact appears from the consti- 
tution and statute under which the bonds are issued, the public rec- 
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ords referred to therein, and the bonds the purchaser buys. Dixon 
Co. V. Field, supra, and cases citéd thereunder. 

Such a récitai may constitute an estoppel in faror of a bona Me 
purchaser, even where the body that issued the bonds had no power 
to issnç them, and could not, by any^ct of its own or of its con- 
stituent body, make a lawful issue of bonds, if that fact does not ap- 
pear from the bonds the purcliaser buys, the constitution and stat- 
utes under -which they are issued, and the public records referred to 
therein. Chaffee Co. v. Potter, supra. 

Another rule that is established by a long line of décisions of the 
suprême court is that: 

Where the municipal body has lawful authority to issue bonds or 
negotiable securities, dépendent only upon the adoption of certain 
preliminary proceedings, and the adoption of those preliminary pro- 
ceedings is certiâed on the face of the bonds by the body to which 
the law intrusts the power, and upon which it imposes the duty, to 
ascertain, détermine, and certify this fact before or at the time of is- 
suing the bonds, such a certiflcate will estop the municipality, as 
against a bona fide purchaser of the bonds, from proving its falsity, 
to defeat them. Commissioners v. Aspinwall, 21 How. 539; Bissell 
T. City of Jefferson ville, 24 How. 287; Moran v. Commissioners, 2 
Black, 722; Meyer v. aty of Muscatine, 1 Wall. 384, 393; Lee Co. t. 
Eogers, 7 Wall. 181; Pendleton Co. v. Amy, 13 Wall. 297, 305; City of 
Lexington v. Butler, 14 Wall. 282; Grand Chute v. Winegar, 15 Wall. 
355; Lynde v. Winnebago Co., 16 Wall. 6; Marcy v. Township of Os- 
wego, 92 U. S. 637; Town of Colomo v. Eaves, Id. 484; County of 
Moultrie y. Eockingham Ten-Cent Sav. Bank, Id. 631; Commis- 
sioners v. BoUes, 94 U. S. 104; Commissioners t. Clark, Id. 278; Com- 
missioners V. January, Id. 202; County of Warren t. Marcy, 97 
U. S. 96; Pana v. Bowler, 107 U. S. 529, 2 Sup. Ct. 704; Oregon t. 
Jennings, 119 U. S. 74, 7 Sup. Ct 124; Chaffee Cd. v. Potter, 142 U. S. 
355, 12 Sup. Ct. 216. 

In Commissioners v. Aspinwall, supra, a favorable vote of the 
electors of a county at an élection called by prescribed notices was 
a condition précèdent to the lawful exercise by the county commis- 
sioners of the power to issue the bonds. The défense was that the 
requisite notices of the élection had not been given, but the court 
held that the county was estopped to make that défense by a ré- 
cital in the bonds that they were issued in pursuance of the statute. 

In Pana t. Bowler, 107 U. S. 589, 2 Sup. Ct. 704, Mr. Justice Woods, 
who delivered the unanimous opinion of the suprême court, said: 

"ThIs court has again and agaln declded that if a municipal corporation 
has lawful power to issue bonds or other negotiable securities, dépendent 
only upon' the adoption of certain preliminary proceedings, such as a popular 
élection of the constituent body, the holder m good f aith has the right to as- 
sume that such preliminary proceedings hâve taken pjace, If the fact be cer- 
tifled on ihe face of the bonds by the authoritles whose primary duty it Is 
to ascertain it." 

In Marcy v. Township of Oswego, 92 U. S. 637, the bonds recited 
the statiitory prerequisite to the exercise of the authority to issue 
them,— that three-fifths of the electors of the town had voted in fa- 
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vor of theîr issue, — and the court held that the town was estopped 
to prove that less than three-ôfths had so voted. 

In Town of Colomo v. Eaves, 92 U. S. 284, 491, in which the dé- 
fense was that the proper notice of the popular élection that was a 
condition précèdent to the lawful issue of the bonds had not been 
given, the court again held that the récital in the bonds estopped 
the town, and declared that the ruie that "where législative au- 
thority bas been given to a municipality, or to its officers, to subscribe 
for stock of a railroad company, and to issue municipal bonds in pay- 
ment, but only on some précèdent condition, such as a popular vote 
favoring the subscription, and where it may be gathered from the 
législative enactment that the officers of the municipality were in- 
vested with power to décide whether the condition précèdent had 
been complied with, their récital that it bas been, made in the bonds 
issued by them, and held by a bona fide purchaser, is conclusive of 
the fact, and binding upon the municipality, for the récital is itself 
a décision of the fact by the appointed tribunal," had become so 
flrmly seated in reason and authority that it could not be shaken. 
It never bas been shaken, but bas been uniformly reaffirmed in the 
later cases we bave cited. 

In view of the rule thèse authorities establish and illustrate, there 
is no longer any difflculty in disposing of the question we bave been 
considering. Pull power to perform the condition précèdent that 
was not fulfiUed in the case before us, and to make a lawful issue of 
the bonds, was vested in this board of éducation. The constitution 
and statute intrusted to this board the power, and imposed upon 
it the duty, to ascertain and détermine, before it issued the bonds, 
whether or not this conditioti had been performed. Neither the 
statute nor the constitution referred the purchaser to, or required 
any public record of the performance of this condition, before or at 
the time of the issue of the bonds, other than the act of the board in 
issuing them. The board not only had spécial means of knowledge 
regarding the performance of this condition, but it had absolute 
knowledge, for the board alone could perform the condition, and the 
purchaser had a right to assume that it knew and truthfully certi- 
fied to what it had itself doue. This board, by the act of issuing 
the bonds, decided that this and ail other conditions précèdent to 
their issue had been performed. It certifled that fact on the face 
of the bonds it issued, and bona fide purchasers bave bought them. 
The défendant corporation cannot now be heard to deny the truth 
of this certificate, to their préjudice. The case falls far within 
the rule adopted by the suprême court. That rule commends itself 
to our judgment as just and équitable, and the long Une of décisions 
in that court, afBrming it, bas foreclosed ail discussion of the rule 
itself in the national courts. 

The judgment below must be reversed, and the cause remanded, 
with directions to grant a new trial, and it is so ordered. 
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BO0TH et al. ^. BRGWN et aL 

; • * 'i <Circult Court, Dr Washingtott, N. D. August 11, 1894.) 

KBciiVBRs' Employés— SympATHetic Striké'— Heinstatemmnt. 

Bilpioyés of recelveïS of a tailroàd joined In a gênerai strike, without 
gî^vance of their ow», for the purpose of compelling, by obstruction oî 
trav«l and hindrance to trafflc, parties to one side of a pendiug controversy 
to,ylJel(i,actual or sùppoçed rights; quitting tlie service uuder such cir- 
cùittétanïeés as made it iiecessary to flll tliëir places in order to continue 
the opération of thé road. Ettd, th&t ihe court should not, by reason 
Of thélr past serrices, direct the receivers to relnstate them, as they had 
nqtnb^n discharged ; fçç fault, and thetr reinstatement would displace 
compétent and worthy men, who had worked durlng the strilce under 
abuse froin crowds ta sympathy with the strikers. Nor was an order 
for thielr re-employ ment lia other piositlona necessary, where without It 
théy would bè called upoBto flll vacaïicles as they should occur. 

This was a pétition by John Booth aiiâ 14 others to be reinstated 
in thèir former positip^is as engineers aùd trainmen on the Seattle, 
Lake Sjvope & Eastern Baûroad, which they had vacated by joining in 
the gênerai strike of râilWay employés instigated by the American 
Railway Union. 

James Hamilton Lewis, for petitioners. 

■ ■ :l ■■M; . ■ .. ■ . 

HAîJiFORDj District Judge. The pétition to reinstate former 
employas of the Seattle, JLake Shore & Eastern Kailroad in the posi- 
tions Which they respectively held prior to the late gênerai rail- 
road; strike and boycott, presented to me in their behalf by Col. 
James Hamilton Lewis, and his argument in support ,thereof, has 
been duly considered; and I am constrained to refuse to make 
any order >controlling the discrétion of the receivers, as prayed 
for in the pétition, for the following reasons: 

This pétition sets forth no accusation against the receivers or 
their subordinate officers, nor any grievance whatever. I regard 
it as an application for employment f rom men who, by expérience 
and past service, hâve become proûcient in the opération of trains 
upon this road; and, in that light, it merits respectful considération, 
80 far as to weigh the reasons for and against making the order as 
prayed. 

For answer to the représentations made by the pétition as to the 
character and past behavior of thèse ex-employés who are now ask- 
ing to be reinstated in the positions which they held prior to going 
eut, as they say, "from the employ of the company, out of respect 
and déférence to the order of which, as a fraternity and a brother- 
hood, w« were members," it is suificient to say that no charges bave 
been made against thçm, and they were not ^ischarged for any 
fault. On the contrary, they ail voluntarily quit the service under 
Buch ciucumstances as tp Hot only leave the superintendent free to 
engage other men to flU their places, but under the necessity of 
either doing so, or suspending the opération of the road. Fortu- 
nately for the road and the communities served by it, the manage- 
ment was not lacking in will or ability to keep the road open. Com- 
pétent and worthy men were found to fill every vacancy, so that 
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evéry scheduled passenger and mail train made its run during the 
cdntimiance of the strike. 

While I appreciate the good intentions of the business men of 
Seattle and others who hare joined in making this appeal, and while 
I coDsider that thèse ex-employés should not be blacklisted, and 
that it is désirable that they should be employed, I cannot forget 
that it is impossible to reinstate them without turning ont of em- 
ployment an equal number of worthy men, who not only possess the 
ability, but also the courage, necessary to handle trains during tur- 
bulent times. Mr. Bird, Mr. Brooks, and others now in charge of 
«ngines on this road rank with the most compétent railroad en- 
gineers in the United States. They hâve lived in Seattle for a long 
time and hâve familles dépendent lïpon their labors for support. 
For no olïense, other than doing honest work, they hâve been jeered 
at and abused by crowds of people subservient to or in sympathy 
with Debs. The cabs in which they ride show tlie scars made by 
«tones and missiles hurled at their heads. To deppive them of their 
situations at this time would be an injustice to them, and base in- 
gratitude on the part of their employers. I shall not order the re- 
ceivers to pursue any such policy, and it is not necessary for the 
«ourt to make an order authorizing or requiring the receivers to 
■employ again any of those who were formerly in the service of the 
Company, for the reason that without such order the superintendent 
will place ail applicants upon the waiting list, and call them to 
fill places for which they are compétent, as fast as vacancies occur, 
without directions from the court. The offlcers of this court keep 
no black list. 

I do not wish my statement to the effect that thèse petitioners 
wére nOt discharged for any fault on their part to be misunder- 
stood as an assent on my part to the proposition advanced in this 
pétition that the ex -employés joined in a gênerai strike without hav- 
ing "any intention of interfering with the successful management 
of the road," or that such action may be properly regarded as noth- 
ing more than a misfortune to themselves, and as involving no de- 
gree of culpability. I hâve only intended to make the point that, 
as they were not discharged, they are not now entitled to hâve an 
opportunity for vindicating themselves, and the court is not called 
upon to settle any controversy between the receivers of the road 
and their employés. The action of thèse men in joining a so-called 
^'sympathetic strike," otherwise known in this country as a "boy- 
cott," must be condemned as an attempt, without justification or 
excuse, to destroy the business which had heretofore yielded them 
wages, and the misfortune which they now complain of is entirely a 
resuit of their own folly. A strike by men employed to operate a 
railway always has for its object the obstruction of travel, and a 
hindranoe to trafflc on that line, and means oppression to ail who 
are dépendent upon it for means of transportation; and an attempt 
by the men so employed, when they hâve no grievance of their own, 
to deprive innocent people of their rights, and to oppress the 
public, for the purpose of subjecting the parties on one side o* a 
pending controversy to such an irrésistible pressure as to compel 
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ûiepittoyield actual or suppo^ed; rights, is necessariî;^ inïended to 
inflict injury upon others, and must be condemned by ail right- 
minded people as an intentiomal wrong. By joining in a strike 
anâer Bucli conditions and for siiçh purpose, thèse employés hâve 
absolved their employers from ail obligations to accord them any 
préférence right to employment over others, by reason of their past 
services* They are receiving fair treatment by being placed upon 
the waiting list 

(SOUTHERN OAMFOENIA RY. GO. T. EUTHERFORD et aL 

(Circuit Court, S. D. Oallfomla. June 30, 1894.) 

iHJtnroTiOH— Pbbformahch OF DtJTY BY Bmplotbs. 

Wliere employés of a rallroad company, though remalnlng Jn Its employ- 
ment, refuse to pçrform thelr çlutles of operatlng Its trains so long as 
PuUman cars are bauîçd, though the company Is bound by contract to 
carry thém, thus lioiterrupting Interstate commerce and thè transmission 
ofiiialls, and subjectlng the company to suits and great and Irréparable 
damage, Injunction wlll issue refluiring them to perform their duties dur- 
Ing their contlnuance in the company's employment. 

Stiit by the Southern Califomia Railway Company, a corporation 
of the State of Califomia, against G. 0. Eutheriord and others for 
injunction, 

W. tf. Hûnsaker, for complainant. 

EOSS, District Judge. Time does not admit of an extended state- 
ment of the facts of the case or of the reasons for awarding the in- 
junction àpplied for. The bUl shows, among other things, that the 
complabiaut railway company Is one link in a through Une of road 
extending from National City, San Diego county, Cal., to the city of 
Chicago, in the state of Illinois, engaged in the transportation, 
among other things, (^ interstate commerce and the mails of the 
United States; its Connecting roads being the Atlantic & Pacific 
and the Atchison, Topeka & Santa Fé Eailroad Companies. That 
there is a valid existing contract between the complainant com- 
pany and its Connecting companies and the Pullman Palace Car 
Company by which ail regular passenger trains running over the 
said through Une of road, including that of the complainant, carry- 
ing the mail and passengers, shaU carry Pullman cars. That the 
défendants are in the employ of the complainant company, and were 
employed by ît to, among other things, handle and operate its 
trains so engaged in carrying the United States mail .and passen- 
gers and freight between National City, Cal., and Chicago, HL, and 
to and from intermediate points, and from the time of their employ- 
ment up to the time of the commission of the acts compïained of by 
the complainant were duly accustomed to handle and operate such 
trains, including Pullman cars. That subsequentiy the défendants, 
although remaining in the employment of the complainant com- 
pany, refused, and still refuse, to handle or operate any train of 
cars of the complainant company to which a Pullman car is 
attached; and because of the discharge by the receivers in pos- 
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session and control of the Atchison, Topeka & Santa Fé Bailroad 
Company of certain employés of theirs for refusing to handle or 
operate any train of that road to which a Pullman car is attached, 
the défendants to fhe présent bill, while remaining in the employment 
of the complainant company, refused, and still refuse, to handle or 
operate any of the trains of the complainant company engaged in 
carrying the mail of the United States and in the aforesaid Inter- 
state commerce, which their regular and accustomed duties as such 
employés reqnired, and stUl require, them to operate and handle. 
Undoubtedly, in the absence of a valid existing contract obligating 
the défendants to remain in the employment of the complainant 
company, they wonld ordinarily hâve the légal right to quit the em- 
ployment and cease work at any time. But the bill allèges that the 
défendants continue in the employment of the complainant com- 
pany, and yet refuse to perfonn their regular and accustomed duties 
as such employés; and it further shows that such refusai subjects 
and will continue to subject the complainant to a multiplicity of 
suita and to great and irréparable damage, in that there is an ex- 
isting valid contract requiring complainant to attach a Pullman car 
or cars on ail of its through trains for the carriage of passengers 
and the mail, and also retards and interrupts the complainant in 
the transmission of the United States mail and the interstate com- 
merce aforesaid. 

It is manifest that for this state of affairs the law — neither civil 
nor criminal — affords an adéquate remedy. But the proud boast 
of equity is, "Ubi jus, ibi remedium." It is the maxim which forms 
the root of ail équitable décisions. Why should not men who remain 
in the employment of another perfonn the duties they contract and 
engage to perfonn? It is cei-tainly just and right that they should 
do so, or else quit the employment. And where the direct resuit of 
such refusai works irréparable damage to the employer, and at 
the same time interfères with the transmission of the mail and 
with commerce between the states, equity, I think, wUI compel them 
to perform the duties pertaining to the employment so long as they 
continue in it. If I unlawfuUy obstruet by a dam a stream of flow- 
ing water, equity, at the suit of the party injured, will compel me 
by injunction, mandatory in character, to remove the dam, and, 
prohibitory in character, from further interfering with the flow 
of the stream; and if I unlawfuUy erect a wall shutting out the light 
from another, equity will compel me to tear it down, and to refrain 
from further interférence with the other's rights. It is true that 
such cases are not precisely like the présent one, yet the principle 
upon which the court proceeds in such cases is not substantially 
différent. And if it be said that there is no exact précèdent for 
the awarding of an injunction in the présent case, I respond, in the 
language of the court in the case of Toledo, etc., Ky. Co. v. Pennsyl- 
vania Co., 54 Fed. 751: 

"Every just order or rule known to equity courts was bom of some emer- 
gency, to meet some new conditions, and was therefore, In its time, without 
précèdent. If based on sound principles, and beneficent results follow tlielr 
enforcement, afEording necessary relief to the one party without imposingr 
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îill^MsKurdens on thé othér, nëw 'remédiés and unprecëdented orders are 
.i^t-^mjt^elcoine alds to the ehançeller to meet the constant and varying de- 
jmfWdi ïpr jffluitable relief." ,j,, ;,, , 

il MoréOTer, the rights of the public in a case ofthis sort should be 
-leostslderèâ. "Eailroads," Isaid ithesuprçme court in 4he,case of Joy 
(fL tSti Louis, 138 U. S. 50, l|t Sup. 'Gti 243, "are (Joinmon carriers, 
an^ioWe duties to the public. The rights of the publie in respect 
tofthesegreathighwajsàf communication should be fostered by 
therctoite; and it is one of tthe most useful functionsi of a court of 
•eqtaity that its methods of procédure are' capable of being made such 
as -tùlapconimodate themselves to the devdopment of the interests 
of.thiéi public, in the progreaa of tra<3e and traflSc, by.néw. methods 
of:intércourse andtransportation." ; ï 

iFopthe reasons thushastUy and briefly stated, I shall award an 
injonction requiring: the défendants to perfonn ail of théir regular 
and àccdstomed duties so long as they remain in thé employment 
of the feomplainant cœmpany» which injunction, it may be as weU 
to state, will be strictly and uigîdly enforced. 
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SAME V. BL'OHANAN et aJ. (Nos. 642, 643.J 

' (District Ciourt, S. D. ëallfornla. July X,6, 1894.) 

8e'I!TIN0j AWDE iJsTDicTMBST-^PAÉJniBicE ov Grand Jubok. , 

;Unjder,Pen. Code :Oa,l. § SSITi providi;^ for tbe setting aride of an In- 
dietméht on a ground whicli would hâve been good for challenge to a 
graiid juror, and section 896, declai-lng as ground for challenge to a grand 

; ijUPcffa state of mind whlcli-'wlll prevent liim frorn aeting impartially and 
iWiftWl: préjudice, a grand jurer- ivhOj Joiaed in an Inpçtment of striliers 

, for, obstruction of mail ^d commerce, ^ough he Indicatéd sympathy \vith 
tlv€ùi, will not be hëld to hâve been prejudiced, because thereaiter, on 
thé' ocJcàsion of strikérs destrbying private property, he sald they ought to 

■ beishot.'' ■ 'J> 

W. Ç[, plune, C. T, Buohanan, apd; others move tp set aside in- 
dictnients against them for obstruction of mail and commerce. De- 
nied. ; 
i Geoifge J. Denis, U. S. Atty. 

0. G. Btephens and Byron Waters, for défendants. 

EOSS, District Judge. The grand jury which returned thé îndict- 
ménts ip thèse cases was impaneled prior to the commission of the 
oiïènses Which constitute the subject of the indictments, so that the 
défendants could not hâve been held to ans^er for the alleged of- 
fenses prior to the impaneling of the jury. The question which they 
8eek toi raise by the motions to quash the indictments is a challenge 
to the personnel of the grand jury. There are rio provisions of the 
United. States statutes regulating challenges tp, such jurors under 
slich circumstaflces, and it is therefore propec ior the fédéral court 
to foUow the practice of the courts of the state in vs^hich it is held 
with référence to such objections. U; S. v. Egàri, 30 Fed. 608. A 



UNITED STATES V. CLUNK. 799 

motion to quash the mdictment is a proper mode by which to présent 
the question. U. S. v. Gale, 109 U. S. 65, 3 Sup. Ot. 1. In Califomia 
it is provided by statute that a challenge to an individual grand juror 
may be interposed for tbe cause, among otlier causes: 

"ïhat a State of mlnd exista oa his part In référence to the case, or to 
either partj', which will prevent hlm from acting impartially and without 
préjudice to the substantial rights of the party challenging; but no person 
shall he disqualifled as a juror by reason of having formed or expressed an- 
opinion upon the matter or cause to be submitted to such jury founded upon 
public rumor, stateroents in public journals, or common notoriety, provided it 
satisfactorlly appear to the court, upon his déclaration, uûder oath or other- 
wlse, that he can and will, notwithstanding such an opinion, act impaitially 
and fairly upon the matters submitted to him." Pen. Code, § 896. 

And by section 995 of the same Code, it is provided as foUows: 

"The indictment or Information must be set aside by the court in which the 
défendant is arraigned, upon his motion in either of the foUowing cases. If 
it be an indictment: • ' ♦ * (4) When the défendant had not been held to 
answer before the flndtng of the indictment, on any ground which would hâve 
been good ground for challenge either to the panel or to any individual grand 
juror." 

The meaning of this clause, taken in connection vpith the other 
provisions of the state statute referred to, is that the défendant shalî 
hâve the privilège of challenge on arraignment, when, from the na- 
ture of things, he could not hâve had it at the impaneling of the jury. 
People V. Beatty, 14 Cal. 571. Accordingly the défendants in thèse 
cases were, by their counsel, permitted to inquire into the state of 
mind of the grand jurors in référence to the case alleged against the 
défendants, and to give évidence in respect thereto. A careful con- 
sidération of the évidence satisâes me that none of the grand jurors 
were in a state of mind in référence to the charges against the de- 
fendants in thèse cases which prevented them from acting impar- 
tially and without préjudice to the substantial rights of the parties 
challenging. The varions opinions and impressions of the grand 
jurors were not of such a character as to prevent a perfectly impar- 
tial and fair considération of the charges against the défendants, 
and each of them testifled that his mind was in such a condition that 
he could, and that in fact he did, act impartially and fairly upon the 
matters submitted to him in respect to the charges, notwithstanding 
such opinions or impressions as he may hâve had. The remark made 
by the juror Sweet a day or two after the finding and présentation 
of the indictments, in the course of a discussion with some third 
parties, that "the strikers should be filled full of lead," specially re- 
lied upon by the counsel for the défendants as showing a state of mind 
on the part of that juror which rendered him prejudiced and unfair, 
while highly improper on the part of a grand juror at any time or 
under any circum stances, was made subséquent to the finding and 
présentation of the indictments in question, and after some of the 
men engaged in the strike had wantonly destroyed private property; 
and the testimony of the juror Sweet (in which he is corroborated by 
the witness Jeffreys) is that what he said was, in substance, that the 
strikers who engaged in the destruction of private property ought 
to be filled full of lead. It is tnie that two witnesses — Perkins and 
Hollenbeck — in effect denied that Sweet made that qualification, 
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but I thinK it very improbable tbàt any reasonable person would 
say tàat a man should be shot for-exercising his right to strike or 
stop work, The probabilities are ail in favor of the truth of Sweet's 
testimony that be made the remark with référence only to those 
strikers who should engage in the destruction of private property. 
This conclusion flnds strong support in the fact that pending the 
investigation by the grand jury bf the charges, wMch culminated 
in partin the indictments in question, the juror Sweet propounded 
queétiohâ in writing to the court, asking its instructions in respect 
to the law, which questions indicated to the court a decided sym- 
pathy on the part of thé juror -with the strikers. This was prier to 
the occurrence which forma thê principal ground of the motions, 
and is qorroborative of the testimony of the juror Sweet given on 
the hearing of the motions, which, for the reasons stated, I flnd to 
be trué. 'mère is a marked distinction between a grand juror who 
merely .makes an accusation of the commission of a crime and a 
petit juror who tries the questions of the guilt or innocence of the 
défendant who is so âccused. It is accordingly held in many juris- 
dictions that it is no objection to the validity of an indictment that 
one or more of the grand jurors, who was otherwise qualifled, had 
formed oc expressed an opinion of the guilt of the accused. Tuck- 
er's Case, 8 Mass. 286; State v. Hamlin, 47 Conn. 95, 114; State v. 
Chairs, 9 Baxt. 196; Musick y. People, 40 111. 268; Lee v. Georgia, 
69 Ga. 705; V. S. v. WilUams, 1 Dill. 485, Fed. Cas. No. 16,716. In 
a late case in the suprême judicial court of Massachusetts (Com. 
V. Woodward pviass.] 32 N. E. 939) it was held that the fact that a 
grand jui^r who was otherwise compétent and qualifled to serve 
had, before the meeting, of the grand jury, made a personal investi- 
gation into the guHt of the accused, and had secreted himself in a 
room with an ofilcer for the purpose of listening to déclarations 
and admissions made by the accused conceming the crime, and had 
heard such déclarations and admissions, and had listened to state- 
ments of offlcers to the effect that the accused was guilty, and had 
thereupon formed an opinion and believed him to be guilty before 
and at the time of the investigation of the case by the grand jury, 
did not constitute a légal objection to the validity of the indictment; 
the court saying, among other things: "This opinion is in ac- 
cordance with what appears to us to be the clear weight of judicial 
décision elsewhere, though in some instances views to the contrary 
hâve been held." In EoUand v. Com., 82 Pa. St. 306, it was held to 
be no ground for quashing an indictment for burglary in breaking 
into a bank that two of the grand jurors by whom it was f ound were 
stockholders of the bank. And in State v. Easter, 30 Ohio St 542, 
it was held not a good plea to an indictment for murder that a mem- 
ber of the grand jury which found it was a nephew of the murdered 
man. Thèse authorities are cited to emphasize the distinction that 
exists between grand and petit jurors. 

For the reasons stated, the court Is of the opinion that none of 
the grand jurors in question in thèse cases were in such a state of 
mind as prevented them from acting impartially and fairly in re- 
spect to the charges against the défendants. The motions to quash 
are therefore denied. 
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tJNITED STATES v. BLLIOTT et aL 

(Circuit Court, E. D. Missouri, B. D. July 6, 1894.) 

OOUBIKATIONS IK Restbaint of Intebstatb Commbkce— Injunction. 

A comblnation whose professed object is to arrest the opération of the 
railroads whose Unes extend from a great city tnto adjoining states until 
sucti roads accède to certain demands made upon them, whether such de- 
mands are in themselves reasonable or unreasonable, just or unjust, is an 
unlawful conspiracy in restralnt of trade and commerce among the states, 
within the act of July 2, 1890, and acts threatened in pursuance thereof 
may be restralned by injunction, under section 4 of the act 

TMs was a suit by the United States against M. J. Elliott, George 
B. Kern, Eugène V. Debs, George W. Howard, L. R. Kogers, Sylves- 
ter Kelliher, the American Railway Union, and others, to restrain 
violations of the act of July 2, 1890 (26 Stat 209). Complainants 
moTed for a preliminary injunction. 

William H. Clopton, U. S. Atty. 

THAYER, District Judge (orally.) The unusual character of the 
bill flled by the govemment renders it proper that the court should 
state briefly the reasona that hâve influenced its action in granting 
a part of the relief prayed for therein. 

The act of congress approved July 2, 1890 (26 Stat. 209), entitled 
"An act to protect trade and commerce against unlawful restraints 
and monopolies," déclares in its first section that: 

"Bvery contract, combinatlon in the form of trust or otherwise, or conspira- 
cy in restraint of trade or commerce among the several states or with foreign 
nations, Is hereby declared to be illégal. Every person who shall make any 
Buch contract or engage in any such comblnation or conspiracy shall be deemed 
gullty of a misdemeanor and on conviction thereof shall be punished by fine 
not exceeding flve thousaad dollars or by imprisonment not exceeding one year 
or by both said punishments, in the discrétion of the court," 

Ordinarily it is neither lawful nor expédient for a court of equity 
to award an injunction to prevent the doing of acts that are in 
themselTes crimes. The règular course of judicial procédure re- 
quires that persons accused of crime should be prosecuted by infor- 
mation or indictment, and not otherwise. There are, however, 
well-established exceptions to this raie. When a criminal act is 
threatened, which is liable to occasion irréparable injury to pri- 
vate persons, or which would give rise to a multitude of suits at 
law to redress the wrong, if committed, a court of equity may issue 
an injunction, at the instance of an individual, against parties who 
threaten to commit the wrong. But the court is not called upon, 
in this instance, to consider whether the proceeding falls within 
the ordinary jurisdiction of a court of equity. By the fourth sec- 
tion of the act of July 2, 1890, which is above referred to, congress 
has declared that: 

"The several circuit courts of the "United States are hereby invested wlth 
Jurisdiction to prevent and restrain violations of this act; and It shall be 
the duty of the several district attomeys of the United States In their re- 
spective districts under the direction of the attorney gênerai to Institute pro- 
ceedlngs in equity to prevent and restrain such violations. Such proceedings 
v.62F.no.9— 51 
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may be by way of pétition setting forth the case and praylng that such vio- 
lation shall be enjolned or otherwise prOhlblted. Wlleii the parties com- 
plained of shall hâve been dwly notifled oî such pétition the court shall pro- 
ceed as soon aÀ may be to the heartbg and détermination of the case; and 
pendlng such pétition and before final decree the court may at any tlme make 
such temporary restraining order or prohibition as shall be deemed just in the 
premlses." 

This section of the act makes thç jurisdiction of the court clear 
over the parties and subject-matter, if the bill now before the court, 
which has been exhibited with the sanction of the attorney gênerai, 
shows the existence of a conspiracy among the défendants to re- 
straintrade or commerce among the several states, and tliat acts 
hâve already beeû done or threatened by the several défendants in 
furthérahce of the àlleged conspiracy. Congress has seen fit, on 
groundS of public policy, to authorize the law offlcers of the govern- 
ment to appeal td the courts of the United States by a bill in equity 
filed in behalf of the people of the United States, to arrest, by writ 
of injunction or prohibition, the commission of acts which are de- 
signed to obstruct the free fiow of commerce between the states, 
and no one can doubt the power of congress to confer such author- 
ity. From the very foundation of the government, it has been ac- 
cepted.as ai proposition which admitted of no controversy that the 
right to regulate commerce among the several states, and to pass 
laws to protect commerce of that character, pertained to the gên- 
erai government, and that its power in that respect was plenary and 
paramount. 

An examination of the biU which has been exhibited by the 
United States shows that it charges, in substance, that the various 
défendants named therein hâve combined and confederated among 
themséltes to prevent several railroads named in the bill, whose 
lines radiate from St. Louis, and which are engaged, among other 
things, in Interstate commerce, from conducting their customary 
business of transporting passengers and freight Isetween points in 
this State and points in other adjoining states to which their sev- 
■eral lines extend. The bill further charges that the several défend- 
ants named therein hâve combined and conspired to induce per- 
sons in the employ of said railroad companies to leave the service 
of their respective companies, and to prevent them from securing 
other operatives, the object of such conspiracy being to prevent 
said railway companies from hauling certain cars which are custom- 
arily used by them in the transaction of their business as Inter- 
state carriers qf freight and passengers. The bill also charges the 
commission of divers and sundry acts by some of the défendants 
in furtherancç of the objecta of the aforesaid confédération. Among 
other things, it is alleged that certain of the défendants hâve is- 
sued orders to persons in the employ of the several railway compa- 
nies, who àct subject to their direction, whereby such employés 
are commanded and required to cease from operating trains of the 
respective railroad companies in whose service they are employed. 
It is also alleged that certain of the défendants named in the bill 
hâve asserted and threatened that they will tie up and paralyze 
the opérations of each of said railway companies which refuses to 
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accède to certain demands made upon them, and that it is the pur- 
pose and object of thé défendants so conspiring, and who hâve made 
such threats, to so obstmct and cripple said railroad companies as 
to prevent them from performing their duties as common carriers 
of freight and passengers between points in the several states to 
■which the lines of such roads extend, It is also charged in the 
bill, in substance, that it is the purpose and object of the défendants 
who are engaged in the aforesaid conspiracy to secure to themselves 
the entire control of interstate commerce between the city of St. 
Louis and points in other states to which the lines of the several 
railroad companies mentioned in the bill extend, and to restrain 
and prevent the persons owning said roads from exercising any 
independent control thereof in the transaction of interstate busi- 
ness. The court thinks it manifest that the allégations of the 
bill, which hâve thus been very imperfectly stated, show the exist- 
ence of a conspiracy in restraint of trade and commerce among 
the several states, within the language and the fair intent and 
meanfng of the act of July 2, 1890. A combination whose pro- 
fessed object is to arrest the opération of railroads whose lines 
extend from a great city into adjoining states, until such roads 
accède to certain demands made upon them, whether such de- 
mands are in themselves reasonable or unreasonable, just or unjust, 
is certainly an unlawful conspiracy in restraint of commerce among 
the states. TJnder the laws of the United States, as well as at com- 
mon law, men may not conspire to accomplish a lawful purpose, 
by unlawful means. Pettibone v. U. S., 148 U. S. 197, 13 Sup. Ct. 
542; Ck>m. v. Hunt, 4 Metc. (Mass.) 111. The construction thus 
given to the act of July 2, 1890, is not a new construction. It has 
already received the same interprétation in other circuits after full 
considération, — particularly by the circuit court of the United 
States for the fifth circuit in the case of U. S. v. Workingmen's Amal- 
gamated Council of New Orléans, 54 Fed. 994, and 6 C, G. A. 258, 
57 Fed. 85. 

The resuit is that this court, acting on the ground herein stated, 
will grant a preliminary injunction, restraining the défendants 
during the pendency of this suit, and until final hearing, from doing 
the acts threatened, in pursuance of the alleged conspiracy. 
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In re PHELAN. 

(Circuit Court, S. D. Ohio, W. D, July 13, 1894.) 

1. CoNTEMPT — Interférence with Receiver— Impeding Opération of Rail- 
road. 

Any willful attempt, with Knowledge that a railroad is in the hands of 
the court, to prevent or imiiede the receiver thereof appolnted by the 
court from complying with the order of the court in running the road, 
which is unlawful, and which, as between private individuals, would glve 
a right of action for damages, Is a contempt of the order of the court. 
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8L, SMWSfrlHBTIGATIIÎG StbIKH— UlîLAWFUI. CoMBINATrOH. 

MaUdousIy inciting employés of a recel ver. who is ojperating a rallroad 
litidér ord^ oî the court, to leave hls employ, In pursuanoe of an unlaw- 
ful c&mblOatlon to prevent tùe opération of the roafl, thereby inflicting 
Injuries on Its business, for which damages would be recoverable if it were 
operated by a private corporation, Is a contempt of the court 

8. BaME -r- COJSrSTITCTIONAL QUABANXT OP RlQHT OF ASSEMBLY AHD FrBB 

Sfebce. 

Stacb inclting to carry out an unlftwful oonsplracy Is not protected by 
constitutional guaranties of theright of assembly and free speech, and is 
not leas a contempt because eîEected by words only, If the obstruction to 
the ppçsratlon of the road by the recelv^ Is unlawf ul and malicious. 

4 CONSPIBACT— COMBINATJON TO CoMPEI- BrEACH OP CONTEACT. 

A cpmbinatlon to Infllct pecunlary Injury on the owner of cars, operated 
by raUWay oompanies under contracts wlth him, by compelling them to 
give «p UBlng hls cars> in violation: of thelr contracts, and, on their re- 
fusai, to infllct pecunlary Injury on them by inciting their employés to 
quit thelr service, and thus paralyze thelr business, the existence of the 
contracts being known to the parties so combining, is an unlawful con- 
spiracy. 
6. Samb— Boycott. 

A combination by employés of railway companles to injure In hls busi- 
ness ths owner of cars operated by the compauies, by compeUing them to 
oeasè ùdng hls cars by threats of qulttlng and by actually quitting their 
service, thereby Inflicting on them great Injury, where the relation be- 
tween hlm and the coih^anles Is mutually profitable, and has no eff ect 
whatever on the character or reward of the services of the employés so 
combining, Is a boycott, and an unlawful oonsplracy at common law. 

6. Samb— TJnlawpul Pobposb. 

A combination to incite the employés of ail the rallways in the coimtry 
to suddenly quit their service, without any dissatisfaction with the tenns 
of their employment, thus paralyzing utterly ail railway traflic, in order 
to starve the raJlroad companles and the public into compelling an owner 
of cars used tu operating the roads to pay hls employés more wages, they 
having no lawful right so to compel hlm, Is an unlawful conspiracy by 
reason of Its purpose, whether such purpose Is efCected by means usually 
lawful or otherwlse. 

7. Samb— Rbstkaint of Inteestatb Commerce. 

Such combination, Its purpose being to paralyze the Intestate commerce 
of the country, is an uiûawful conspiracy, wlthln the act of July 2, 1890, 
declaring Ulegal every contract, combination, or conspiracy In restruint 
of trade or commerce among the several states. U. S. v. Patterson, 55 
Fed. 605, disapproved. 

8. Samb— Obsteucting Mails. 

Such combination, whare the members Intend to stop ail mail trains as 
well as other trains, and do delay many. In violation of Eev. St. § 3995, 
punishing any one wUlfully aad knowingly obstructing or retardlng the 
passage of the mails, is an unlawful conspiracy, although the obstruction 
Is effleeted by merely quitting employment. 

This was a suit by Samuel Thomas against the Cincinnati, New 
Orléans & Texas Pacific BaUway CJompany, in which Samuel M. 
Felton was appointed receiver. The receiver filed a pétition for the 
oommitment of F. W. Phelan for contempt, and for an injunction 
against him. 

Harmon, Ciolston, Goldsmith & Hoadly, for receiver. 
Cîogan & Shay, for Phelan. 

TAFT, Circuit Judge. Samuel M. Felton was appointed receiver 
in the above-entitled cause, March 18, 1893, and has ever since been 
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engagea, under the order of the court, in operating the railroad of 
the Cincinnati, New Orléans & Texas Pacifie Eailway Company, 
wMch is more commonly known as the Cincinnati Soutliern Kailroad. 
On Monday, July 2, 1894, he filed an intervening pétition in tlie 
original action, in whicli Le stated that during the previous week, 
and at the time of flling the pétition, he was greatly impeded in the 
opération of the road by a strike of his employés, and of the employés 
of other railroads in the city of Cincinnati, who were prevented from 
receiving from him and ddivering to him freight carried or to be 
carried over his road; thàt said strike was the resuit of a conspiracy 
between one F. W. Phelan, now in Cincinnati, and one Eugène V. 
Debs and others, to tie up the road operated, as the said conspirators 
well knew, by the petitioner as receiver, and other roads in the west- 
ern States of the United States, untU certain demands or alleged 
grievance of certain persons not in the employ of the receiver or of 
any other railroad of the United States were acceded to by persons 
in no manner connected with the management of any railroad of the 
United States; that the demand of the employés of one Oeorge M. 
Pullman, or the Pullman Palace Car Company, at Pullman, 111., for 
higher wages was refused, whereupon said Debs, Phelan, and others, 
members of an organization known as the American Eailway Union, 
combined and conspired with each other and with sundry persons, 
who became members of the organization for the purpose, to compel 
the PuUman Company to comply with the demands of its employés, 
and that for the purpose of injuring the Pullman Company, and of 
thereby forcing from it the concession demanded, Debs, Phelan, and 
the others named had maliciously conspired and undertaken to pre- 
vent the receiver of this court and the owners of other railroads from 
using PuUman cars in operating their roads, though they are under 
contract to do so; that in pursuance of said conspiracy Phelan, 
a résident of Oregon, came to Cincinnati a week before the flling of 
the pétition, and set on foot and incited a strike among the employés 
of the receiver, and of other railroad companies whose lines run into 
Cincinnati; that on June 27th, and at other times and places, Phelan 
made inflammatory speeches to such employés, well knowing many of 
them to be employés of the receiver, in which he urged them ail to 
quit the service of the receiver and the other railroads of the city, and 
to tie them ail up, and to prevent others from taking their places, by 
persuasion if possible, by clubbing if necessary; that said Phelan was 
still in the city, directing and continuing the strike, and interfering 
with the receiver in the opération of the road; that as a resuit of the 
conspiracy and strike the receiver had been obliged at great expense 
to secure and maintain the protection of armed men for his employés; 
and that ail of the foregoing constituted a contempt of this court, 
and a ground both for committing Phelan and for enjoining him 
from a continuance of said acts. 

Upon the flling of the pétition an attachment was issued for Phelan, 
the contemner, and on the moming of the 3d of July he was arrested, 
and brought before the court. He was admitted to bail, and at the 
same time was enjoined by order of the court from, either as an 
Individual or in combination with others, inciting, encouraging, order- 
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ing^jor in any otJtiér! mannec causing tJiéï employés of the recewer to 
leave his empldy Sfritb, intent to, obiM;racÉ;the operatidn of; his road, 
and thereby to cotnpel Min liot *o fulflll Ms contract and carry Pull- 
man cars. On Ihùrsday, July 5tli,i tàé motion of the receivèr for 
Phelan's commltinfentfcame on to be hesLrd, and a week bas since 
been taken up in tbe giving of testimony and argument. 

I Iffopose flrst; to.ntn oVer the évidence, as briefly as niay be, and 
déteigne tbe fact8,.'a«d tUen to consider the law applicable to them. 

TSie American Bailway Union is an ôi^ahization of railway em- 
ployés, to wbich are eligîble as niembers aU persons in the service of 
railways below a ce^iîtain rank. It was organized iti June, 1893. 
On May 11, 1894, at Pullman, Kl., the employés of the Pullman Pakice 
Car Coiùpany, engagea in manufaoturing railway cars of aU kinds, in- 
cluding sleeping cars, left the company's employ because of its re- 
fusai to rèstore wages which had been reduced during the preceding 
year, and the works were then closed. -On June 11, 1894, the gên- 
erai comrention of the American Eailway Union met at Chicago, and 
decided that the American Eailway Union would take measures to 
compel the Pullman Company to résume business and to re-employ its 
employés iwho had left its service on terms to be flxed by arbitration. 
It does not appear thatat this time the PuUman Company's employés 
were niembers of the Railway Union, or eligible as such. At the 
June convention of 1894 there were présent représentatives from 
450 lodges of the union, and the number of members, as estimated at 
that time, -was 250,000. It is said that the local unions had voted 
for the Pullman boycott before the convention met. The question 
where the boycott originated is not very material, but it may be said 
that, as the Pullman strike occurred but a month before the conven- 
tion, and as it had been deemed necessàry by the union to send men 
ail over the country to explain to its members the merits of the Pull- 
man controversy during the boycott, it is obvious that the boycott 
had ita real origin in the union convention at Chicago, where the sub- 
ject was brought before it, presumably by its board of directors. 

The chief governing body of the union is a board of directors, which 
elects a président, vice président, and secretary, who are the chief 
executive iofBcersof the union. Eugène V. Debs is, and bas been 
since its Qjganization, the président Section 6 of the constitution 
of the union, as adôpted in June, 1893, provides that "the board is 
empowerèd io provide such rules, issue such orders, and adopt sncb 
measurea àâ may be required to carry ont the objects of the order, 
provided that no action shall be taken that conflicts with this consti- 
tution." By section 11 of the same instrument the president's powers 
are thus described: 

"It shall be the Anty of the président to préside over the meetings of the 
board and ' the quadrennlal meetings of the gênerai union. He shall at each 
anmial meeting of the board and at eacti quadrennlal meeting of the gênerai 
union submit a report pf the transactions of ïiis office, and make such recom- 
mendations as hé may deem necessàry to the welfare of the order. He shall 
enforce the liBWvs of the order, sign ail charters, clrculars, reports, and other 
documents réquiring aUthentlcation. He shall décide ail questions and ap- 
peals, wblch décisions ^hall be final, unless other wise ordered by the board. 
He may, with the concurrence of the board, deputize auy member to perform 
any fequlréd service, issue dispensations not ihèonsistent with tbe constitution 
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or régulations of the order, and perform such other duties as his ofBce may im- 
pose; and he shall receive sucli compensation for his services as may be 
determined at the time o£ his élection." 

Phelan, when on tke stand, said that thèse were sections of the 
old constitution, but that he understood the constitution had been 
generally changed. He would not say that extensive or material 
changes had been made, but stmply that gênerai changes had been 
effected. He was in attendance as a delegate only during the last 
flve days of the convention, and this is his explanation for not knov 
ing what the changes were. Phelan's answers on this subject had 
really no effect to show that the foregoing sections are not still in 
force, but simply illustrated the evasiveness and verbal quibbling 
to which the witness was continually willing to resort under ex- 
amination. It is certainly strange that if he was hère, as he says, 
as a représentative of the union, he should not know the changes, 
if any really material ones had been made in the constitution, under 
which he was initiating men into the union, and was receiving or- 
ders from his superior ofScers. We shall see, as we progress, that 
the two sections of the old constitution are still in force, if we can 
judge at ail from the actual authority exercised by the oflicers of 
the union during the présent boycott. 

The plan of the boycott, as shown by the évidence, was this : Pull- 
man cars are used on a large majority of the railways of the coun- 
try. The members of the American Bailway Union whose duty it 
was to iiandle Pullman cars on such railways were to refuse to do 
so, with the hope that the railway companies, fearing a strike, would 
décline further to haul them in their trains, and inflict^a great 
pecuniary injury upon the Pullman Company. In case the railway 
companies failed to yield to the demand, every effort was to be made 
to tie up and ciipple the doing of any business whatever by them, 
and particular attention was to be directed to the freight traffic, 
which it was known was their chief source of revenue. As the 
lodges of the American Bailway Union extended from the Allegheny 
mountains to the Pacific coast, it will be seen that it was contem- 
plated by those engaged in carrying out this plan that, in case of 
a refusai of the railway companies to join the union in its attack up- 
on the Pullman Company, there should be a paralysis of ail railway 
traiHc of every kind throughout that vast territory traversed by lines 
using Pullman cars. It was to be accomplished, not only by the 
then members of the union, but also by procuring, through persua- 
sion and appeal, ail employés not members either to join the union 
or to strike without joining, by guarantying that, if they would 
strike, the union would not allow one of its members to retum to 
work until they also were restored. I shall allude again to the 
gigantic character of this combination. Por my présent purpose, it 
is sufficient to say that on Sunday, June 24th, Phelan came to Cin- 
cinnati as the authorized représentative of the président and board 
of directors of the union, to enforce and carry out the contemplated 
boycott and pai'alysis of business on ail railway lines running into 
Cincinnati which used Pullman cars until they should cease U> use 
them. 
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I am aware that Phelan dfenies that such were his authority and 
instructions, but, as in the case of his answers in respect to the 
constitution and its provisions, his déniais do not, in view of the 
overwhelming proof of th.e circumstances not denied, and his pre- 
vious admissions not denied, show the fact to be otherwise, but only 
decrease the reliance which can be placed on any statement made 
by Mm in this case. He says tbat he came hère with no direction 
exçept to visit the employés of the Pullman Company at a branch 
factory at Ludlow, to explain to them tbe merits of the controversy 
between their employer and their fellows at Chicago, and then, if 
they struck, to see that they appointed eommittees who shoidd 
keep order among them, and look after the sick. At another time 
he says he was directed to be in Cincinnati during the boycott, 
but he strenuously dénies te "was hère for the purpose of laying on 
th.e boycott or inciting a gênerai strike. He would hâve the court 
believethat whatoccurred was wholly spontaneous, and not tbrough 
lus agency, and that his business was, if there should be such coinci- 
dental spontaneity resulting in a strike, to prevent disorder, and 
to look after the sick. This hardly accords with his flrst telegram 
to Debs, his chief ofiBcer, dated noon, Tuesday, June 26th, as folio ws : 
*Tay no attention to press reports. To be effective, was compelled 
to postpone action until seven, Wednesday moming." On Sunday, 
June 24th, after Phelan's explanation of the PuUman troubles, the 
Pullman employés at Ludlow determined to strike, and did so Mon- 
day morning at 7 o'clock. Phelan says he did not advise them to 
strike, but just explained the situation, and then a strike foUowed. 
When he had explained, and organized eommittees among the strik- 
ers, after the strike had oecurred, through no agency of his, his mission 
was ended, so far as his instructions went. And yet we find him 
on Tuesday, June 26th, at 12 o'clock noon, telegraphing his chief 
that he was obliged to postpone action until Wednesday morning 
at 7, in order to be effective. Now, what action was this which 
be hoped to make effective? Can any one doubt for an instant that 
tbe action thus foreshadowed was that referred to in Phelan's dis- 
patch to Debs of June 28th foUowing, when he said, "The tie-up is 
successful"? On Tuesday night, June 26th, there was a meeting 
of ail the switchmen of Cincinnati at Wuebler's Hall. There is 
no direct évidence how this meeting was caUed, but the circum- 
stances leave no doubt. Phelan, having brought out the Pullman 
men, then set to work upon the railway men, and hence the meeting. 
The telegram of June 2&th indicates that Debs expected him to hâve 
the meeting and action earlier, but tbat he was not able to secure 
an attendance at any earlier meeting suflftciently gênerai to make the 
action taken effective. Indeed, when the Tuesday night meeting was 
held, it was found that action must be still furtber delayed, and a 
second meeting for Wednesday night was called. At both of thèse 
meetings Phelan explained and discussed the Pullman trouble, and 
announced the Pullman boycott. Now, what was his object? Was 
it for the purpose of inducing the men whom he addresded, and 
others not présent, whom he urged them to talk to, to demand of the 
railway companies assistance in boycotting Pullman, and, on refusai, 
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to tie them up, or was it simply for their gênerai information? He 
repeats upon the stand with much emphasis that he at no time 
advised any man to strike. What was he doing? His speeches 
were ail directed to that end, and, even if he did not use the 
Word "advise," his conduct was exactly the same as if he had. His 
trifling with the truth, and his attempt to seek shelter again behind 
verbal quibbles, simply disparages Mm as a witness, without con- 
cealing the facts. Now, what was donc at thèse meetings of Tuesday 
and Wednesday night after or during Phelan's speeches? A city 
committee was appointed, consisting of one employé of each of the 
great railroads entering the city. This committee Phelan contin- 
ually refers to in his testimony as "my committee," and the term 
was properly used, for it seems to hâve spent aU its time in his 
company, and doing his bidding. On this committee was J. Madison, 
a switchman in the receiver's employ. The first duty of each mem- 
ber of the committee was on Wednesday, June 27th, or on the next 
day, to notify the yard master of his road that the switchmen and 
members of the American Kailway Union would not handle Pullman 
cars because a boycott had been laid on them. Madison duly notifled 
McCarty, the yard master of the receiver. The necessary resuit was 
that three switchmen on the Cincinnati, Hamilton & Dayton Eail- 
road were discharged or relieved of duty on the afternoon of Thurs- 
day, June 28th, and within six hours a gênerai strike of ail the switch- 
men and yard men, including yard engineers and firemen, on ail the 
roads coming into Cincinnati, took place. This was exactly in ac- 
oordance with the plan which Phelan had outlined to Westcott, a 
reporter for the Enquirer, on Tuesday or Wednesday before the 
strike, in a conversation which he does not deny. Beginning with 
Tuesday night, June 26th, Phelan bas made speeches every night 
since, in which he has continued to explain the Pullman trouble 
to audiences of railroad men, and has read telegrams from Debs 
of a character calculated to incite and encourage ail railway em- 
ployés to quit their places, to assist in the Pullman boycott. He 
says he has made as many as 20 speeches. Two, at least, were made 
at Ludlow, Ky., a railroad town, the inhabitants of which are, or 
were, many of them, employés of the receiver. It is tu évidence 
that when the meetings began the number of the receiver's em- 
ployés who were members of the American Railway Union was 150. 
And yet Phelan dénies that he is in any sensé responsible for the 
strike of the receiver's employés, or of those of any other road in 
town, or for the paralysis of business which foUowed. 

It is marvelous that Phelan can assume such a position in view 
of the circumstances and his own déclarations. Take the évidence 
of Westcott, the Enquirer reporter, a witness evidently of much ex- 
périence in acquiring and detailing accurate information, who has 
no motive to misrepresent Phelan in any way. He was assigned 
to report the strike, and seems to hâve f ound Phelan his best source 
of information. He made notes of everything at the time, and 
prepared them afterwards for publication. Phelan has not at- 
tempted to deny anythlng he says. Westcott testifles that Phelan 
told him before the strike that Ms main object in coming hère was 
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tè eoforce a boycott agarngt Pullmaû cars, by tying up eveiy road 
iaOincinnatifoP-the American Kailway Union; tàat he frequently 
aad: eonstantly repeated! the statement that they intended to tie 
op every road in tôwti, and keep them tied up untij tbey refused 
to handle Pullman cars; that after the strike on ThUrsday he said 
he had most of the American Railwày Union men ont in Cincin- 
nati, Ludlow, and Cbrington, and that those who were net ont 
would be out the next morning; that after his arrest he explained 
that his course had been to tie up the freight trains, and not so 
miich to stop passénger trains, because the money was in the freight 
business. Schaff, G-ibson, and Bender, oiïicers of the Big Four 
Railroad, testify that Phelan said to them on Thursday aftemoon, 
when they met him for the purpose of seeing whether the "embar- 
go," as Phelan and Debs expressed it, could not be lifted from the 
Big Four, because it was a Wagner sleeping car Une, that he pro- 
posed lô tie up every linfe in town; and was in a hurry, because he 
must go over and tie up the Pan HaJidle and the G. & 0. before sun- 
set; and that, just to show Schaff what he could do, he had called 
out som(» more of the Big Four employés. Phelan and those mem- 
bers of the city committee who accompanied him to this meeting 
deny that this was said, but by their déniai show nothing save that 
theirloyalty to their chiefis greater than their regard for the sancti- 
ty of their oaths. Westcott, the Enquirer reporter, talked with Phe- 
lan about this Schaff interview, and Phelan said that, as Schaff 
tried to^ "bluff" him, he had called out some more of his men, to 
show that he had no haré feelings; and when Westcott expressed 
surprisé at that way of showing friendliness, Phelan said that was 
the way the American Railway Union showed its friendliness in 
a flght. On June 28th, the day of the strike, Debs telegraphed 
Phelan to let the Big Peur alone, if not handling Pullmans, to which 
Phelan answered; "I cannot keep others out if Big Four is excepted. 
The rest are emphatic on ail together or none. The tie-up is suc- 
cessful. Once more wUl Big Four be let alone." If Phelan was 
not the chief agent and inciter of the gênerai tie-up in Cincinnati, 
he has been most unfortimate in the use of the language in his 
telegrams. What he hère said necessarily implied that he had 
induced ail the employés to go out, and was trying to keep them 
out, and that they threatened to retum if the Big Four Une was 
exempted from the tie-up. 

What 1 hâve said of the credibility of Phelan in référence to his 
agency in enforcing the boycott and tie-up applies with equal force 
to nearly ail his witnesses, especially to those from his city com- 
mittee. They would hâve the court believe that Phelan was mere- 
ly a peecemaker in thia community, with no responsibility for the 
strike, and no purpose to incite it or continue it. Take Bateman. 
He was a switchman of the receiver, and on the subcommittee of 
the road. Debs had been applied to by the président of the stock 
yards to allow the cattle cars to be unloaded, and Debs — presuma- 
bly in the exercise of the dispensing power given him by the con 
stitution — ^had directed Phelan to hâve this done if no injury to 
the cause resulted. Pending this matter, Westcott was inquir- 
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ing into the outcome, and applied to Bateman as a subcommittee 
for information. Westcott says Bateman told Mm the stock mat- 
ter was in Phelan's hands, and that the cattle could not be han- 
dled without Phelan's orders; that "whatever Phelan says, goes." 
Phelan told Westcott substantially the same thing, and a telegram 
from Phelan to Debs is in évidence, in which he says, "I am having 
stock unioaded." And yet Bateman dénies his conversation vs'ith 
Westcott, and another member of the city committee says that 
Phelan had nothing to do with it, and only applauded when it was 
done. Every committee man who came upon the stand (and they 
made the majority of contemner's witnesses) tried to give the im- 
pression that they were not acting under Phelan's orders, and so 
does Phelan, and yet his complète command is so apparent that it 
cannot escape any one. When Phelan forgot himself he used such 
expressions as "my committee," "I instructed them to do so and 
so," and occasionally such telltale words would creep into the évi- 
dence of ail his witnesses. Another kind of statement indulged in by 
Phelan and ail of the committee was to the effect that thèse commit- 
tees were organized solely for the purpose of keeping the peace, and 
assisting the sick, providing for parades, and hiring halls; but not 
one Word is said about the efforts of the committee to induce men 
to leave the employ of the various railroads, and yet, if Phelan's 
injunction was followed, persuasion, explanation, and argument 
were to be used with ail who did not join the cause at once. The 
committee and siibcommittees were 75 in number. Phelan told 
Westcott at one time that he had to visit railroad yards with his 
committee; at another time that his committee were ont visiting 
the various yards, to see the day crews. E\idently they were visit- 
ing the men who remained still at work, for the purpose of indu- 
cing them to quit; and this, though not mentioned by a single wit- 
ness for the défense, was doubtless one of the chief reasons for 
their appointment. 

With the intention of showing that he has been guilty of no in- 
terférence with a compliance with the orders of this court, Phelan 
said upon the stand that he knew the Southern Eailroad was oper- 
ated by a receiver appointed by this court, and was therefore anx- 
ious to avoid interférence with its opération, and prevented the 
calling ont of the coach cleaners in the Ludlow yards on thîs ac- 
count. Moreover, Buelte, of his city committee, testifies that the 
Cincinnati Southern was especially excepted from the opération 
of the boycott notice because it was in the hands of the court. 
And yet Tuesday night, in the préparation for the boycott and 
strike which was to be put into effect on Thursday following, 
through the action of committees in respect to which Phelan him- 
self admits he made suggestions, and which were appointed un- 
der his supervising eye, a switchman from the receiver's yard waa 
made the agent of the American Railway Union and its allies to 
notify the receiver's yard master of the boycott. The notice was 
given, and the strike occurred earlier among the receiver's em- 
ployés than among those on some of the other roads. Phelan told 
Westcott on Thursday afternoon that the men were ail eut on the 
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Southern, and yet titiis was tbe road he wished to save from the 
ïwycott, because it waa in the hands of the court. What did he 
•visit Ludlow for on Friday, and address a meeting of railway em- 
pbyés, if he intended to be careful about interfering with the op- 
ération of the Southern Railroad by the court? There are no rail- 
way employés in Ludlow but those of the receiver. What was 
Bateman, the committee man, doing in that place in attendance 
at two other meetings, if the respect of Phelan and his commit- 
tee for the court's orders was so great? The purpose with référ- 
ence tp the Southern, as with respect to every other road, is so 
clearly shown by the telegrams between Debs and Phelan, that it 
could hardly be more certain if Phelan had admitted it 

Debs to Phelan: 

"June 27. 1894. 
"Inaicatlons are that ail western Unes will be tied up solldly before snnset 
to-day." 

Phelan to Debs: 

"June 28, 1894. 
"I cannot keep others ont If Big Four Is excepted. The rest are emphatic 
on ail together or none. The tle-up Is successful." 

Debs to Phelan: 

"June 29, 1894. 
"About 25 Unes now paralyzed. More foUowing. Tremendous blockade." 

Debs to Phelan: 

"July 2, 1894. 
"Knoçk It to them hard as possible. Keep Big Four ont, and help get them 
ont at other places." 

Phelan to Debs: 

"July 2, 1894. 
"GK>lng out ail aronnd. Firemen a unit WUl soon be an avalanche to us. 
Working outside points." 

Debs to Phelan; 

"July 2, 1894. 
"Hold Big Four solid. Going out to-day at every point Galning ground 
rapldly." 

Debs to Phelan: 

"July 2, 1894. 
."Advicés from ail points show our position strengthened. Baltimore and 
Ohio, Pan Handle, Big Four, Lake Shore, Erie, Grand Trunk, and Mich. 
Central are now in fight. Take measures to paralyze aU those that enter 
Cincinnati. Not a wheel turning on Grand Trunk between hère and Ca- 
nadian Une." 

I have now gone over, more at length than necessary, perhaps, 
the évidence çoncerning Phelan's connection with the boycott and 
strike, Ms ptirpose in coming to Cincinnati, and what he did hère, 
and I find the fact to be that he came hère deputed by Debs, 
président of the American Railway Union, and its board of direct- 
ors, to enforce a boycott against the cars of the Pullman Company 
l^y inciting ail the employés of the raiiroads running into Cincin- 
nati to leave their emplpy, and thereby to tie up every road, and 
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paralyze ail traflQc of every kind until ail of the railroads should 
consent not to carry Pullman cars in their trains; and that his plan 
and his actions were directed as much against the Cincinnati South- 
ern road in the hands of the receiver oî this court as against every 
other road in the city; and that he knew, when he inaugurated the 
boycott on the Southern road and incited the receiver's employés 
to strike, that the road was in the hands of the receiver, and was 
being operated under the order of this court. 

We come now to consider the question of fact whether Phelan 
in any of his speeches advised intimidation, threats, or violence in 
carrying out the boycott. He is charged with having said, on 
Thursday night, June 28th, at the meeting at West End Tumer 
Hall, that the strike was then declared on ; that it was the duty of 
every A. R. U. man to quit work, to induce and coax other men 
to go out, and, if this was not successful, to take a club, and knock 
them out He is charged with having said, on the same or another 
occasion during the same week, that the committees should be ap- 
pointed to persuade men to go out; that, if they would not go, then 
the committee should get round behind, and kick them out. The 
meetings at which thèse remarks were said to hâve been made 
were behind closed doors, and no newspaper reporters were per- 
mitted to be présent Only A. K U. men and railroad employés 
made up the audience. The first charge is supported by the évi- 
dence of one J. O. Sweeney, a timekeeper of the Big Four Eailway, 
and he is, so far as the évidence shows, a wholly dlsinterested wit- 
ness; and by the évidence of one E. W. Donner, a witness whose 
credibility I shall consider later. They both say that the remark 
elicited much applause, and that, shortly before or after, Phelan 
advised them to be law-abiding citizens. To this charge Phelan 
makes an explanatory answer as follows: 

"1 told nobody to take a club, and do anything with anybody. I, upoa 
several occasions in this city, hâve used about tliat one expression about in 
ttie same Une with that, the substance of which is about this: I hâve told 
the boys— différent ones— there was a good deal of demands upon me to go 
around and see everybody and explain this Pullman trouble. I was worried 
to death. * * • i said, 'You constitute yourselves a committee of one, each 
of you, and go to the people,— the community in which you live,. Go to the 
boys,— I mean their acquaintances,— and explain to them this trouble. Talk 
to them about it. Beseeeh them to listen, because I want them to get the 
idea before they would condemn us about it; but do not take a club, and 
knock them in the head about it' The peculiarity of the speech elicited ap- 
plause, but I am afraid it was taken the other way." 

With référence to the second charge, it is supported by the évi- 
dence of E. W. Donner, who testifles he heard Phelan say it. 
An account of the speech in which it was said to hâve occurred 
was published in the Cincinnati Enquirer of June 29th, and read 
to Phelan by counsel for the receiver. It was as follows: 

'•Mr. Phelan addressed the men familiarly. 'He who is not with us in 
this struggle is against us, and wIU be so regarded.' Then he spoke In scath- 
ing tones of the Pullmans. 'We want no weak-kneed individuala with us; 
we want warriors.' Mr. Phelan then launched into an éloquent dentmciatlon 
of Grand Master Arthur of the oi'der of locomotive «igineers. 'He bas not 
the courage to déclare a strike.* '* 
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SoiiaBÎPhelan admitted the trutb of the article. The article pro- 

ceé4edî: ■;'.■■,, 

"Wfièii tilis strtke is declared, as it-wlll be before y ou go home to-nlght, the 
metnbers ot the American Rallway Urdon In San Francisco, Oregon, Chicago, 
and ail OTer the great west jivlll stand Ijyyou to the bitter end." 

As tp, this lie said he did not récoUect it, though he would not 
deny vt. "It might liave accidentally slipped out," he said. The 
article, fifter istating the passage of a résolution not to go back to 
work till the strike was declared ofif, which resolution Phelan said 
xipon thè stand that he never heàrd of, proceedèd: 

"Mr. Phelan then resumed: 'We must stand solidly together In this hour of 
wial, and. If a'nybody returns to work, or takes the place of strikers, seize 
them by the back of the neck, and throw them out' " 

Upon this passage the examination was as follows: 

"Q. pid yoù say thatï A. I don't recollect. Q. Will you swear to the 
éourt yoû dld not say Itî A. I don't recollect of sayîng it. Q. Will you 
swear you did not? A. 1 don't recollect of saying it. Q. That is as much 
as you !»-iU g^? A. That Is as mucb as I will say. I will state this, how- 
erer, if yourwaat any qualification on it Q- I don't want any qualification. 
A. If I did feay It, l meant to throw them out ot the organization." 

This was not a déniai of the remark at.all, but a statement that 
it meant something différent from what it purported to mean. 
Phelan said several times in his examination that in a speech re- 
marks slip eut that one does not intend. Certainly, if he did not 
in tend personal intimidation by this remark, it was an unfortunate 
one. ■';■■';.-■■ 

An attaèk is made on the credibility of Dormer. He was a dé- 
tective in thè employ df Field's Détective Agency of St. Louis, and 
in the employ of the recel ver, ostensibly as a brakeman at first, and 
afterwards a striker, under the name of Williams. His character 
has not been attacked otherwise than by, showing his assumption 
of a false appearance and name. There is évidence tending to show 
a willingne^s oh his part tp involve somè of his feUow strikers in 
a trespass on :the company's property, but I am bound to say that 
his accnraey as-to, everything else that pccurred at the meetings 
which he attended has been borne out by the évidence of Phelan 
ând his wlthessés as far as they are willing to recollect. Were the 
charges as to Phelan's language dépendent on Dormer's statement 
aione, I should not give them sufftcient weight to overcome positive 
déniais froni Phelan; but the difQculty with Phelan's case is that 
hé does not reàly and positively deny the statement of Dormer, but 
seeks to gite the language another meaning, which it cannot bear. 
He contehds in respect tô each of the charges of inciting violence 
that his meàninê waS nïie^lïiderstood. Had his évidence and that 
of his committeë upon the main issues in this case not been most 
evaaive and wanting in sincerity, I should still be inclined to give 
Phelan's explanatiohs crédit, and give him the benefit of a doubt 
on thi^ pijiht; btit his ^hole case breaks down with the attempt of 
himsélf aihd his followers to conceàl and pervert the most apparent 
f act in the case, namely, that he instigated, engineered, and con- 
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trolled the boycott and strike at Cincinnati from beginning to end. 
After thls Ms déniais and évasions can be gîven little weight. It 
is doubtless true tbat Plielan did tell his men to be law-abiding, 
that he did tell them to stay eut of saloons, and off the company's 
property, in public, and that he did not wish his foUowers to sub- 
ject themselves to the punishment of the law. Westcott testifies 
to this, and so do Donner and Sweeney, and this bas doubtless pre- 
vented many open assaults and trespasses. But I do not doubt that 
at the same time he encouraged in them a ricious and ma- 
licious disposition towards those of their fellows who did not join 
with them in this boycott, by expressions of the kind testifled to 
by Sweeney and Dormer, and most evasirely denied by Phelan, 
slyly slipped in where they eould be given a double meaning if ques- 
tioned. 

The expressions were for the purpose of bringing into opération 
that secret terrorism which is so effective for discouraging new 
men from filling the strikers' places, and which is so hard to prove 
in a court of justice unless it results in open assault. That Phelan 
openly discouraged conflict with the law is to his crédit as a strike 
organizer, for he wished public sympathy; but that he wished the 
aid of that secret terrorism, which is quite as unlawful, seems to 
me to be established. The town of Ludlow has been in such a state 
that the receiver's employés who live there hâve been in constant 
fear. ŒVo engineers hâve left the town, and moved their familles 
away. The receiver has boarded employés within guarded precincts. 
It has been showm that storekeepers of Ludlow hâve refused to 
sell goods to the receiver's employés becauae they were boycotted. 
Threats hâve been made, and an assault. Insulting and aggressive 
language has been used to receiver's employés on both sides of the 
river. Threats are hard to prove. If effective, they not only keep 
away the employés from service, but the witness from the stand. 
The receiver has been obliged to keep a large force of the TJnited 
States deputy marshals on both sides of the river and on his en- 
gines and trains in order to induce his employés, new and old, to 
remain in his service. I cannot présume that such protection was 
invoked by the employés because of groundless fears. The question 
of f act whether Phelan used expressions in his speeches behind closed 
doors to the employés of the receiver which were ealculated to induce 
intimidation is not of primary importance in this case, for, as will 
hereaf ter be seen, his interférence with the opération of the South- 
ern road by the instigation and maintenance of the boycott and 
strike against the road was the main contempt of this court. The 
suggestions leading to intimidations would only be aggravations of 
the contempt; that is ail. 

Section 725, Eev. St. U. S., pro vides that: 

"The sald courts [i. e. courts of the United States] shall hâve power to im- 
pose and administer ail necessary oaths and to pnnish by fine or imprisonment 
at the discrétion of the courts contempt of their authorl^: pr'ovided, that such 
power to punish contempts shall not be construed to extend to any cases 
except the misbehavlour of any person in their présence, or so near thereto 
as to obstnict the offlcers of said courts in their officiai transactions, and the 
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dlsobeâlencie or résistance by any such offlcer, or by any party, luror, Trlt- 
nesB, or opxei: person, to any lawful wrlti process, orfler, rule, decree, or com- 
inand of tii& Sald courte." 

It bas been held by Judge Dnimmond in Secor v. Railroad Co., 7 
Biss. 513, Fed. Cas. No. 12405, that any unlawM interférence with 
the opération of a road in the hands of a receiver is a contempt of 
the court, becanse it is a disobedience or résistance by a person to 
a lawful order of tbe court. This view bas been taken by Judges 
Brewer and Treat in U. S. t. Kane, 23 Fed. 748; and in Re Doolit- 
tle, Id. 544; and by Judge Pardee in Re Higgins, 27 Fed. 443. 
Tbese autliorities show that any wtllful attempt by any one, with 
knowledge that the road is in the hands of the court, to prevent 
or impede the receiver from complying with the order of the court 
in running the road, when the attempt is unlawful, and as between 
private individuals, would give a right of action for damages, is a con- 
tempt of the order of the court. The rights of the receiver with réf- 
érence to his business in conducting the railroad under order of the 
court are not différent in any respect from those of a private raU- 
way corporation. The only différence is in the remedy which the 
courts wHl apply to prevent or to punish a violation of them when 
such a violation prevents or impedes the opération of the road, and 
is intended to do so. 

There is no doubt that Phelan intended to prevent utterly the 
opération of the Southern road by calling out the receiver's em- 
ployés. He wished thus to paralyze his business. He did the trust 
a very substantial injury by stopping ail traffic for a time, by mak- 
ing it necessary for the receiver to pay heavy expenses for unusual 
police protection, and by putting him to much trouble and expense 
in securing new employés. Now, if the receiver were a private cor- 
poration, could he recover damages for the injury thus inflieted on 
the business of the road? A malicious or unlawful interférence 
with the business of another by inducing his employés to leave his 
service is an actionable wrong, and subjects the oflender to liability 
for the loss occasioned. In Walker v. Cronin, 107 Mass. 555, it was 
held that a count in a déclaration which alleged that a plaintiff 
was a manufacturer of shoes, and for the prosecution of his business 
it was necessary for him to employ many shoemalœrs; that the 
défendants, well knowing this, did maliciously and without justi- 
fiable cause molest him in carrying on said business, with the un- 
lawful purpose of preventing him from carrying it on, and willfully 
induced many shoemakers who were in his employment, and others 
who werè about to enter it, to abandon it without his consent and 
against his will; and that thereby the plaintiff lost their services 
and profits and advantages, and was put to great expense to pro- 
cure other suitable workmen, and was otherwise injured in his 
business, — stated a good cause of action. See, also. Sherry v. Per- 
kins, 147 Mass. 212, 17 N. E. 307. 

The real question, therefore, is whèther the act of Phelan in in- 
stigating and inciting the employés of the receiver to leave his em- 
ploy was without lawful excuse, and therefore malicious. The ques- 
tion is not whether such an aet would subject Phelan to punishment 
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by mdlctment and trial ûnder the criminal laws, but whetlier the 
act was unlawful in the sensé that he could be made to pay dam- 
ages for the loss occasioned. Of conrse, if the act would subject 
him to punishment for an indictable misdemeanor and crime, a 
fortiori would the act be unlawful; but his act may be a contempt 
without being a crime. 

Now, it may be conceded in the outset that the employés of the 
receiver had the right to organize into or to join a labor union which 
should take joint action as to their terms of employment. It is of 
beneflt to them and to the public that laborers should unité in their 
common interest and for lawful purposes. They hâve labor to 
sell. If they stand together, they are often able, ail of them, to 
command better priées for their labor than when dealing singly 
with rich employers, because the necessities of the single em- 
ployé may compel him to accept any terms oflered him. The 
accumulation of a fund for the support of those who feel that 
the wages ofifered are below market priées is one of the legiti- 
mate objeots of such an organîzation. They hâve the right to 
appoint oflficers who shall advise them as to the course to be 
taken by them in their relations with their employer. They may 
unité with other unions. The oflScers they appoint, or any other 
person to whom they choose to listen, may advise them as to 
the proper course to be taken by them in regard to their employ- 
ment, or, if they choose to repose such authority in any one, may 
order them, on pain of expulsion from their union, peaceably to leave 
the employ of their employer because any of the terms of their em- 
ployment are unsatisfactory, It follows, therefore (to give an illus- 
tration which will be understood), that if Phelan had come to this 
city when the receiver redueed the wages of his employés by 10 
per cent., and had urged a peaceable strike, and had suceeeded in 
maintaining one, the loss to the business of the receiver would not 
be ground for recovering damages, and Phelan would not hâve been 
liable to contempt even if the strike much impeded the opération of 
the road under the order of the court. His action in giving the ad- 
viee, or issuing an order based on unsatisfactory terms of employ- 
ment, would hâve been entirely lawful. But his coming hère, and 
his advice to the Southern Eailway employés, or to the employés 
of other roads, to quit, had nothing to do with their terms of em- 
ployment. They were not dissatisfied with their service or their 
pay. Phelan came to Cincinnati to carry out the purpose of a 
combination of men, and his act in inciting the employés of ail Cin- 
cinnati roads to quit service was part of that combination. If the 
combination was unlawful, then every act in pursuance of it was 
unlawful, and his instigation of the strike would be an unlawful 
wrong doue by him to every railway company in the city, for which 
they can recover damages, and for which, so far as his acts affected 
the Southern Railway, he is in contempt of this court. 

Now, what was the combination and its légal character? Was it 
an unlawful conspiracy? I do not mean by this an indictable con- 
spiracy, because that dépends on the statute; but was it a conspiracy 
v.62F.no.9— 52 
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at cononôn law? If it was, then injury inflicted would be witliout 
légal 'justification, aûd malicious. 'A conspiracy is a combination of 
two or more pereons, by concerted action, to accomplish a criminal or 
unlawful purpose, or some purpose not in itself criminal or unlawful, 
by criminal or unlawful means. Pettibone v. U. S., 148 U. S. 197, 

13 Sup. et. 542. What .were the purposes of this combination of 
Debs, Phelan, and the American Eailway Union board of directors? 
They proposed to inflict pecuniary injury on Pullman by compelling 
the railway companies to give up using his cars, and, on the refusai 
of the railway companies to yield to compulsion, to inflict pecuniary 
injury on the railway companies by inciting their employés to quit 
their services, and thus paralyze their business. It could not bave 
been unknown to the combiners that the Pullman cars were opéra ted 
by the railway companies under contracts with Pullman. Such large 
transactions are never conducted without contracts saving the rights 
"Of both sides, and the combiners had every reason to believe that it 
would be a violation of those contracts for the companies to refuse 
further to haul Pullman cars in their trains. One purpose of the 
combination was to compel railway companies to injure Pullman by 
breakiug their contracts with him. The receiver of this court is 
under contract to Pullman, which he would bave to break were he 
to yield to the demand of Phelan and his associâtes. The breach 
of a contract is unlawful. A combination with that as its purpose is 
unlawful, and is a conspiracy. Angle v. EaUway Co., 151 U. S. 1, 

14 Sup. Gt. 240. 

But thè combination was unlawful without respect to the contract 
feature. It was a boycott. The employés of the railway companies 
bad no gricTance agaihst their employers. Handling and hauling 
PuUmau cars did not render their services any more bUrdensome. 
They had no complaint against the use of Pullman cars as cars. They 
came into no natural relation with Pullman in handling the cars. 
He paid them no wages. He did not regulate their hours, or in any 
way détermine their services. Simply to injure him in his business, 
they were ihcited and encouragea to compel the railway companies 
to withdraw custom from him by threats of quitting their service, 
and actually quitting their ser\'ice. This inflicted an injury on the 
companies that was very great, and it was unlawful, because it was 
without lawful excuse. Ail the employés had the right to quit their 
•employment, but they had no right to combine to quit in order thereby 
to compel their employer to withdraw from a mutually profitable 
relation with a third person for the purpose of injuring that third 
person, when the relation thus sought to be broken had no effect 
whatever on the character or reward of their service. It is the 
motive for quitting, and the end sought thereby, that make the injury 
inflicted unlawful, and the combination by which it is eiîected, an 
nnlawful conspiracy. The "distinction between an ordinary lawful 
and peaceable strike entered upon to obtain concessions in the terms 
of the strikers' employment and a boycott is not a fanciful one, or 
one which needs the power of fine distinction to détermine which is 
which. Eyery laboring man recognizes the one or the other as quick- 
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ly as the lawyer or the judge. The combination under discussion 
was a boycott. It was so termed by Debs, Phelan, and ail engaged 
in it. Boycotts, tbough unaccompanied by violence or intimidation, 
hâve been pronounced unlawful in every state of the United Stat«s 
where the question has arisen, unless it be in Minnesota; and they 
are held to be unlawful in England. 

In Moores v. Bricklayers' Union, 23 Wkly. Gin. Law Bull. 48, a union 
which embraces 95 per cent, of the bricklayers of Cincinnati got into 
a controversy with Parker, a boss bricklayer, conceming apprentices 
and other matters. The union boycotted Parker, and notifled ail 
material men that any one selling him material would themselves 
be boycotted. Moores & Co. continued to sell Parker lime. There- 
upon the union notifled ail of plaintiffs' customers and probable 
customers that none of its members would work Moores & Co.'s ma- 
terials, and seriously damaged the business of Moores & Co. There 
was no violence, actual or threatened, in the case. Moores & Co. 
sued the Bricklayers' Union and some of its prominent members for 
the damages caused by the boycott. This case was tried before a 
jury in the superior court of Cincinnati, and resulted in a verdict for 
the plaintiffs of $2,500. The motion for new trial was reserved 
to the gênerai term, where the case was fuUy considered, and the 
conclusion reached that the verdict must stand, because the combina- 
tion to injure Moores & Co. was an unlawful conspiracy. The case 
was then carried by writ of error to the suprême court of Ohio, and 
the judgment of the superior court was afflrmfed, without opinion. 
By the common law of Ohio, therefore, boycotts are illégal conspira- 
cies. I quote from the opinion of the superior court in that case 
two passages, which seem to me to state the ground for holding boy- 
cotts illégal: 

"We are dealing in thls case with common rights. Every man, be he 
capltalist, mercliant, employer, laborer, or professional man, is entitled to in- 
vest his capital, to catry on bis business, to bestow bis labor, or to exercise 
bis calling, if witbln the law, according to bis pleasm-e. Generally speaking, 
if, in the exercise of such a right by one, anotber suffers a loss, he bas no 
ground of action. Tbns, if two merchants are in the same business in the 
same place, and the business of the one is injured by the compétition, the loss 
is caused by the otber's pursuing bis lawful right to carry on business as 
seems best to him. In this legitimate clash of common rights the loss which 
is sufEered is damnum absq.ue injuria. So it may reduce the employer's profits 
that bis workmen will not work at former priées, and that he is obliged to 
pay on a higher scale of wages. The loss which he siustains, if it can be 
caUed such, arises merely from the exercise of tbe workman's lawful right 
to work for such wages as be chooses, and to get as higb rate as he can. It 
is caused by the workman, but it gives noi right af action. Again, if a work- 
man is called upon to work with tbe material of a cei-tain dealer, and it is 
of such a character as either to make bis labor greater than that sold by an- 
otber, or is hurtful to the person using it, or for any other reason is not satls- 
factory to the workman, he may lawfully notify bis employers of bis objection, 
and refuse to work it. Tbe loss of the material man in bis sales caused by 
such action of the workman is not a légal injury, and not the subject of 
action. And so it may be said that in thèse respects what one workman may 
do, many may do, and many may combine to do without giving the suf- 
lerer any right of action agalnst those who cause bis loss. But on this com- 
mon ground of common rights, where every one is lawfully struggling for the 
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mastery, and where loisses suffered must be borne, there are losses willfully 
caused to one by another in the exercise of what otlierwise would be s 
lawful right, frbm simple motires of malice. 

"Tlie normal opération of compétition in trade is the keeping away or getting 
away patronage from rivais by inducements ofEered t< the trading public. The 
normal opération of the right to labor is the securing of better terms by refusing 
to contract to lp.bor except on such terms. ♦ • * If the worlimen of an employer 
refuse to work for him except on better terms, at a time when their with- 
drawal wlll jcause great loss to him, and they intentionally inflict such loss 
to coerce him to corne to their terms, they are bona fide exercising their 
lawful rights to dispose of their labor for the purpose of lawful gain. But 
the dealings between ParkOT Bros, and their materlal men, or betwe«i 
such material men and their customers, had not the remotest natural con- 
nection either wlth défendants' wages or their other terms of employment. 
There was no compétition or possible contractual relation between plain- 
tiffs and défendants where their interests were naturally opposed. The 
right of the plaintiSs to seU their material was not one which, In its exer- 
cise, brought them Into legitimate conflict wlth the rights of défendants 
to dispose of their labor as they chose. The conflict was brought about by 
the effort of défendants to use plaintiflfs' right of trade to injure Parker 
Bros., and, upon f allure of thls, to use plaintiffs' customers' right of trade to 
injure plaintiffs. Such effort cannot be in the bona fide exercise of trade, Is 
without just cause, and is, therefore, malicious. The Immédiate motive of 
défendants hère was to show to the building world what punlshment and 
disaster necessarily foliowed a défiance of their demanda. The remote mo- 
tive of wishing to better their condition by the power so acqulred will not, as 
we thlnk we bave shown, make any légal justification for défendants' acts." 

And so hère there was no natural relation between Pullman and 
the railway employgs, and their attempt to injure the companies 
because they would not injure him is without cause, and malicious, 
and is unlawful, even though the injury is inflicted merely by quit- 
ting employment 

Temperton v. Eussell (1893) 1 Q. B. 715, was a case quite like the 
case just cited. There a flrm of builders refused to obey certain 
raies laid down by three trades unions connected with the building 
trade at Hull, Thereupon a joint committee of the unions boycotted 
the building flrm; that is, they attempted to prevent it from procur- 
ing any materîals by notifying material men not to fumish them, 
on pain of being themselves boycotted. The plaintiff, a material 
man, refused to comply with its demand, and the unions then demand- 
ed of his material men not to furnish him any material, with the 
threat that, if they did so, their workmen would quit The result 
of this was that contracts for supplies to the plaintiff were broken, 
and others who, but for the threats, would hâve made contracts, were 
deterred from doing so. It was held that the boycott was an unlaw- 
ful conspiracy, and that the joint committee of the unions who were 
suéd were liable in damages for a malicious interférence with the 
plaintiff's business. There was no violence or threatened violence 
in this case. The case was decided by the court of appeal of England, 
consisting Of Lord Ester, master of rolls, and Lopes and A. L. Smith, 
lord justices. 

In Carew T. Eutherford, 106 Mass. 1, a contractîng stone mason, 
contrary to the rules of the union, sent some of his material out 
of the State to be dressed, and his men, members of the union, re- 



THOMAS V. CINCINNATI, N. 0. & T. P. EY. CO. 821 

fased to work for him any longer iinless he pald a fine to the union, 
and did not retum until he paid the fine. This was held to be il- 
légal conspiracy for the purpose of extortion and mischief, and the 
employer was given a judgment for the recoTery of the fine and 
damages. 

Boycotts hâve been declared illégal conspiracies in State v. Glid- 
den, 55 Conn. 46, 8 Atl. 890; in State v. Stewart, 59 Vt. 273, 9 Ati. 
559; Steamship Co. t. McKenna, 30 Fed. 48; Casey t. Typographical 
Union, 45 Fed. 135; Toledo, A. A. & N. M. Ry. Co. v. Pennsylvania 
Co., 54 Fed. 730, 738; and in other cases. 

But the illégal character of this combination with Debs at its 
head and Phelan as an associate does not dépend alone on the gên- 
erai law of boycotts. The gigantic character of the conspiracy 
of the American Railway Union staggers the imagination. The 
railroads hâve become as necessary to life and health and com- 
fort of the people of this country as are the arteries on the human 
body, and yet Debs and Phelan and their associâtes proposed, by 
ineiting the employés of ail the railways in the country to sud- 
denly quit their service without any dissatisfaction -with the terms 
of their own employment, to paralyze utterly ail the trafflc by 
which the people live, and in this way to compel Pullman, for whose 
acts neither the public nor the railway companies are in the slight- 
est degree responslble, and over whose acts they can lawfuUy ex- 
ercise no control, to pay more wages to his employés. The merits 
of the controversy between Pullman and his employés hâve no 
bearing whatever on the legality of the combination effected 
through the American EaUway Union. The purpose, shortly stat- 
ed, was to starve the railroad companies and the public into com- 
pelling Pullman to do something which they had no lawful right 
to compel him to do. Certainly the starvation of a nation cannot 
be a lawful purpose of a combination, and it is utterly immaterial 
whether the purpose is effected by means usually lawful or other- 
wise. 

More that this, the combination is in the teeth of the act of July 
2, 1890, which provides that: 

"Section 1. Every contract, combination in the form of trust or otherwise, 
or conspiracy in restraint of trade or commerce among tlie several states or 
■witti foreign nations is liereby declared illégal. Every person who shall make 
any such contract or engage in any such combination or conspiracy, shall be 
deemed guilty of a misdemeanor. and on conviction thereof, shall be punished 
by fine not exceeding five thousand dollars, or by imprlsonment not exceeding 
one year, or both said punishments, in the discrétion of the court" 

That such a combination as the one under discussion is within 
the statute just quoted has been decided by Judge BiUings of Louis- 
iana in U. S. v. Workingmen's Amalgamated CouncU of New Or- 
léans, 54 Fed. 994. His view has been foUowed by the circuit judges 
of this circuit within the past 10 days, by Judges Woods, Allen, 
and Grrosscup of the seventh circuit, and by Judge Woolson of the 
eighth circuit. A différent view has been taken by Judge Putnam 
in U. S. V. Patterson, 55 Fed. 605, but, after considération, Judge 
Lurton and I cannot concur with the reasoning of that leamed 
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judge. The feiet that i( wàs the purpose of Debs, Phelan, and their 
associâtes to paralyze the interstaie commerce of this country is 
shown conclîQsively in tliis case, and is known of ail nien. There- 
fore their combination was for an tinlawful purpose, and is a con- 
spiracy, within the statute cited. 

It could also be shown, if ît were necessary, that this combina- 
tion was an Unlawful conspiracy because its membera intended to 
stop ait mail trains as well as other trains, and did delay and re- 
tard many, in violation of section 3995, Eev. St. U. S., which imposes 
a penalty on any one willfuUy and knowingly obstructing or re- 
tarding the passage of the mail. It would be no défense, imder that 
statute, that the obstruction was effected by merely quitting em- 
ployment, where the motive of quitting was to retafd the mails, and 
had nothing to do with the tenus of employment. 

Something has been said about the right of assembly and free 
speech secured by tne constitution of Ohio. It would be strange, 
indeed, if that right could be used tô sustain the carrying out of 
such an unlawful and criminal conspiracy as we hâve seen this 
to be. It never has been supposed to protect oné from prosecution 
or suits for slander, or for any of the many malicious and tortious 
injuries which the agency of the tongue has been so often employed 
to inflict If the obstruction to the opération of the road by the 
reeeiyer was unlawful and malicious, it is not less a contempt be- 
cause the instrument which he used to effect it was his tongue, 
rather than kis hand. 

But it is unnecessary to consider the question further. It is very 
clear that Phelan came hère to carry out an illégal conspiracy, in 
the coursé of which, and in pursuance of which, he attempted, and 
partially succeedëd in tying up the Southern Railroad, operated 
by a receiver under an order of this court, as he well knew. His 
purpose; in calling out the employés of the Southern Eailroad was 
unlawful by the law of Ohio and the laws of the United States. 
He intended to prevent entirely its opération. He partially suc- 
ceedëd, and he subjected the receiver to great expense in reducing 
the loss occasioned by his acts. 

It foUows that the contemnor is guilty as charged, and it only 
remains to impose the sentence of the court. This is in the discré- 
tion of the court, to be exercised on any information in référence 
to the convicted person which the court believes to be reliable. The 
court would be much more disposed to leniency in this case if the 
contemnor, af ter his arrest, had shown the slightest regard for the 
order of the court which the receiver was attempting to comply with 
in the opération of the road. Even if he did not fully realize the 
position in which he had put himself with respect to the order of 
the court to the receiver to operate thé Southern Eailroad, his ar- 
rest, apd the service of the întervening t)etition, together with the 
restraining order, should hâve quickened his conscience and his 
perceptions of his duty in this regard. It was his duty, therefore, to 
cease ail his opérations with référence to the strike in this city 
wUich could in any way aflect the opération of the Southern Eaiiway, 
•«riiethep by inciting employés to leavè the receiver or by preventing 
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his employment of others. What did he do? Instead of ceasing to 
incite the receiver's employés to leave Ms employ in pursuancè of Ms 
unlawful conspiracy, there tas been no change whatever in Ms 
course from that pursued by Mm before Ms arrest. By speeches 
every night since the arrest he bas aggravated his contempt. On 
the night of July 4th, it is in évidence, the contemnor said, in a 
speech to railroad employés of the city, referring to this trial : 

"I don't care if I am violating injunctions. JSÎo matter what the resuit may 
be to-morrow, if I go to jail for sixteea gern;rations, I want you to do as you 
hâve done. Stand pat to a man. No man go back unless ail go, and ail stay 
out unless Phelan says go back." 

It was a direct invitation to continue the course already taken 
under his direction of preventing the return of employés to the 
receiver, and of persuading the strildng of others, and an avowed 
intention of disregarding the order of the court. 

The punishment for a contempt is the most disagreeable duty 
a court has to perform, but it is one from which the court cannot 
shrink. If orders of the court are not obeyed, the next step is unto 
anarchy. It is absolutely essential to the administration of Justice 
that courts should hâve the power to punish contempts, and that 
they should use it when the enforcement of their orders is flagrantly 
defled. But it is.only to secure présent and future compliance with 
its orders that the power is given, and not to impose punishment 
commensurate with crimes or misdemeanors committed in the 
course of the contempt, which are cognizable in a différent tribunal 
or in this court by indictment and trial by jury. I hâve no right, 
and do not wish, to punish the contemner for the havoc which he 
and his associâtes hâve wrought to the business of this country, 
and the injuries they hâve done to labor and capital alike, or for 
the privations and sufferings to which they bave subjected innocent 
people, even if they may not be amenable to the criminal laws there- 
for. I can only inflict a penalty which may ha-^'e some effect to se- 
cure future compliance with the orders of this court and to prevent 
willful and unlawful obstructions thereof. 

After much considération, I do not think I should be doing my 
duty as a judicial oflûcer of the United States without imposing upon 
the contemner the penalty of imprisonment. The sentence of the 
court is that Frank W. JPhelan be conflned in the county jail of 
Warren county, Ohio, for a term of six months. The marshal will 
take the prisoner into custody, and safely convey him to the place 
of imprisonment 



824 VEDEBAL BBFOBTEB, vol. 62. 

UNITED STATES v. AGLER. 
(Circuit Court, D. Indlana. July 12, 1894.) 

1, iNJUITCnON AGAIN8T COMBINATIONS IN RhsTBAINT OF InTBBSTATE COMMBROK 

— Jdrisdiction. 

Under Act Jiily 2, 1890, declaring Illégal and punishlng combinations in 
restraint of commerce among the states, and conferring jurisdiction on 
United States circuit courts to prevent and restrain violations of the act, 
the court bas Jurisdiction to issue an injunction to restrain such violation. 

2, Samb— Tbchnical Dbfects in Bill. 

That a blll for such injunction contains no prayer for process, this belng 
a mère technical defect, although it renders the bill demurrable, does not 
affect the Jurisdiction of the court or render the injunction issued thereon 
vold. 
8. Samb— Défendants not Named in Bill, nok Sbbved with Sdbpoena. 

An injunction for such purpose becomes binding, as against one not 
named in the bill, and not served with subpoena, when the Injunction 
order is served on him as one of the luiknoMn défendants referred to in 
the bill. 

4 Bame— Phooebdingb to Punish Violation. 

An Information to punish violation of such an injunction order which 
laila to allège that the order was a lawful one, in the language of the 
statute, or ttat the person charged, not named in the order, was one of 
the unknown parties referred to therein, or that, either by his words or 
hls acts, he was engaged in aiding the common object.wlth other members 
of the alleged combination, lacks the necessary certainty. 

This was an information against Hiram Agler for contempt of 
court in disobeying an injunction. Défendant moved to quasi 
the information. 

F. B. Burke and Edwin Corr, for the United States. 
McOuUough & Spaan, for défendant. 

BAKER, District Judge (orally). It is well settled that a restrain- 
ing order or injunction issued by a judicial tribunal without jurisdic- 
tion of the subject-matter is coram non judice and void. That 
is afflrmed in ail the books, and affirmed in the judgments of the 
suprême court of the United States that the counsel for the défend- 
ant has called the attention of the court to. Now, the question 
whether or not the circuit court of the United States had jurisdic- 
tion requires an examination of the statute, for the purpose of 
determining whether or not there is any law that authorized the 
court judiciaUy to take cognizance of the sort of action that is 
set forth in the pétition or biU. 

Prier to the 2d day of July, 1890, it is entirely clear that the 
United States, as a municipal corporation, had no power, either 
by pétition or bill, to go into the courts of equity of the United 
States, and invoke the aid of those courts, by their restraining 
power, to prevent interférence with the carriage of the mails or with 
the carriage of Interstate commerce. Prier to that time the sole 
remedy was on the criminal side of the court. The sole method 
in which the United States, as a government, could prosecute vio- 
lators of the law who iaterfered with the carriage of mails or inter- 
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fered with. the instrumentalities used in the conduct of Interstate 
commerce, was by indictment or information on tke criminal side 
of the court; but the growth of railways in this country, and the 
combinations of laborers employed on those roads for the purpose 
of enforcing, by strikes or otherwise, what they conceived to be 
their just rights, had led to a condition of things that, in the judg- 
ment of congress, made it imperative that the courts of the United 
States, — ^in other words, that the nation itsèlf, — ^for the purpose 
of protecting the mails of the country, and for the purpose of pro- 
tecting the passenger and freight traffic on interstate railroads, 
should hâve the right to invoke not only the criminal jurisdiction 
of the court by fines, or by sending to the penitentiary those who 
were guilty of violations of those laws, but that the government 
should also be clothed with the power — or rather the courts of 
the United States should be clothed with the power — of laying 
their strong hands on thèse men, and not waiting until crimes 
had been committed, but restraining, not for the purpose of pre- 
venting people from doing what is lawful, or to prevent their get- 
ting better wages, but for the purpose of saying to everybody that 
civil liberty cannot exist where combinations of men undertake 
by force and violence to arrest the peaceable and orderly conduct 
of business among the states. With that view of national duty, 
on July 2, 1890, congress enacted a law that enlarged the jurisdic- 
tion of the fédéral courts, and authorized them to apply the restrain- 
ing power of the law for the purpose of checking and arresting 
ail lawless interférence with the peaceable and orderly carriage 
of mails, and with the peaceable and orderly conduct of railroad 
business between the states. This law was intended to lay its 
strong hand, not only upon the capitalists or monopolists who, by 
combinations, undertook to interfère with the business and com- 
merce of the country, and subject them to punishment, but, on 
the other hand, it also undertook to say to the laboring men of the 
country that "you shall not enforce your rights, however just they 
may be, by violence and by lawlessness." 

Civil order cannot exist where men undertake by strong hand 
to enforce rights, whatever their rights may be. In civilized and 
organized society there is only one avenue that is alike open to 
the rich and the poor — ^that is, the avenue of the courts — for the 
purpose of settling disputes between men. No man has a right, 
even though he has been wronged, even thongh he may hâve been 
oppressed, to take the law into his own hands, and, by force and 
terrorism or threats, redress his wrongs. It means a condition of 
things that would be absolutely intolérable in civilized society, and 
it was in order that the peaceable and quiet and orderly processes 
of the law might be applied to men who are thus engaged, whether 
they were monopolists, on the one side, or laboring men, on the 
other, that the law was enacted for the purpose of arresting law- 
lessness, composing thèse disturbances, and bringing about that 
orderly and peaceful condition of affaira that is essential to the 
life and happiness of the community. 
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Now, there is ûo doubt, mi my judgment, that tWs act of July 
2, 1890, did clothe the circuit court of the United States with this 
new and enlarged power. That, however, does not answer the 
entire contention of the counsel for the défense. He insista that 
the affidavit and Information filed in this case does not reach and 
bind thé défendant as charged, because, as he allèges, the bill does 
not contain a prayer for process; and he reads from an authority 
wMçh is Tindoubtedly sound that a bill in equity without contain- 
ing a prayer for process which shall embody the names of the 
défendants against whom process isprayed would be demurrable. 
That is undoubtedly the laiw. That, however, does not settle the 
question that is before the court The question is whether or 
not if an injunction is issued by a court which has power to issue 
the injunction upon a bill; provided the bill is not demurrable, 
is the injunction void because, on investigation, the court believes 
that a demurrer might hâve been sustained to the bill if it had 
been interposed? In other words, does a mère defect that could be 
reached by demurrer, in a bill of which the court has jurisdiction, — 
over which the court has been given jurisdiction by the express terms 
of the statute, — ^is the injunction order a nuUity, and can it be 
treated with. contempt because the bill is defective, so that a de- 
murrer might be sustained to it? On that proposition the court 
entertains no doubt. There is not an authority, in the judgment 
of the court, that can be f ound in the books — certainly the court 
is aware of none — -in which it has ever been held that a man who 
was enjolned and had violated the injunction could escape pun- 
ishment by alleging that, at the time the writ of injunction was 
issued, the bill was demurrable. 

There is no doubt but what a number of men are named espressly 
by name. Eugène V. Debs, Howard, and some men hère in this 
State are named by name. If, in the prayer for process, their names 
had been repeatéd, or if it had been siniply stated in the prayer 
for process that the complainant, the United States, prays process 
against the parties above named, the bill would hâve been techni- 
cally sufflcient. Now, then, I assume that process of subpoena was 
issued against thèse men by order of Judge Woods, without their 
having been named in the prayer for process. It is a mère techni- 
cal defect It is one that does not, in the language of the suprême 
court, go to the jurisdiction of the court. The jurisdiction of the 
court dépends upon the law of the land. Nor do I think it is neces- 
sary in this sort of cases for the government to file what is techni- 
cally known as a "MU in equity" on the chancery side of this court 
as in a civil case. The right at ail to flle this sort of a proceeding 
is a new statutory right, and courts cannot — they would be derelict 
in the discharge of their duty if they did— disregard the purpose 
and object of the enactment of the law. I do not undertake to 
sit in judgment on either capitaliists or laboring men. I bave, as 
a magistrate, nothing to do with that. I am simply bound as a 
judge to take notice that a condition of things had grown up in 
this country of strikes, of interruption of mails, and interruption 
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and interférences with interstate commerce; that it provoked com- 
ment, and liad created feeling; and, in order that labor troubles 
should be settled without interfering with the commerce and the 
happiness of millions of innocent people, it was determined that the 
national governnient shonld clothe its courts with power on the 
civil side to stop thèse things without waiting until crimes had 
been committed, and then send men to the penitentiary for the 
crimes so committed. That is the reason of it. It was intended 
to be a préventive remedy. That was the sole purpose of it. So 
far as this phase of it is concerned, it is true there are other sections 
that authorize men who do thèse things to be punished by flne of 
not more than $5,000, and imprisonment for a year in state prison ; 
but, 80 far as the civil side of it is concerned, it was intended to 
meet an emergency and a public exigency. It could not sue until 
the mails had been interfered with, or until the -commerce of the 
country had been lawlessly stopped, but it was not intended, in my 
judgment, in order to invoke the judgment and jurisdiction of the 
court that ail of the old nicety of pleading and practice of the 
English chancery courts should apply. The courts would be power- 
less if that were the case, to accomplish the beneûcent purpose of 
the law, because it is a beneflcent purpose. It is a praiseworthy 
purpose, in the midst of tumult and excitement, when lawlessness 
seizes upon the arteries of the commerce of the nation, for the courts 
■of the land, in their peaceable and orderly way, to lay their hands 
on thèse men, and bid them cease. It is a lawful thing, — a com- 
mendable thing. The law gives them that power. So much, then, 
'On the question of jurisdiction. 

I think that in this proceeding the court (Judge Woods, as judge 
■of the circuit court) had jurisdiction to issue this writ. Xow, this 
party défendant is not named, and to say now that process of in- 
junction may not be issued, to be binding upon men who are not 
named, or shall not be binding until they are actually served with 
subpoena, as they are on the civil side, on the equity side, of the 
court, it would def eat the purpose of the law. It is not within the 
ianguage of the statute itself. I think the injunction as against 
unknown défendants is valid and binding when the injunction order 
is served upon them, although they are not at the time parties to the 
suit. Indeed, I think an injunction that is issued against one man 
enjoining or restraining him, and ail that give aid and comfort to 
him, or ail that aid and abet him, is valid against everybody that 
aids or gives countenance to the man to whom it is addressed. I 
do not eintertain any doubt about that. 

Now, then, the court having decided that it thinks the injunction 
was properly issued, and that, if it was actually served on this 
man as one of the unknown défendants, the injunction would be 
good, that brings us to the question of the technical sufficiency of 
the affidavit, because in thia sort of proceeding, in my judgment, 
it is not essential that an information shall be flled, although there 
is uo harm in doing that. The essential thing is the filing of a 
statement or charge that shaU show clearly and distinctly that the 
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restraining order bas been served on tbe défendant, or, if It bas net 
been served on him, that be had notice or knowledge of its contents. 
Now, in tbis case, tbe infonnation, I tbink, lacks considérable 
of baving tbe certainty and précision that is essentia±. It is not 
alleged tbat tbis man was one of tbe unknown parties that are 
referred to in tbe injunction. It is not alleged that tbe restraining 
order was a lawful one, in tbe language of the statute. It does not 
allege,-^and tbat is tbe nio«t serions thing, to my miud, — that either 
by bis words or bis acts be was engagea inaiding tbe common object 
witb other members of tbe American Eailway Union. If what tbis 
man did was not done to give aid or comfort or encouragement to 
tbe object of arresting the mails, if it was an independent crime the 
man was committing, if be wanted to commit arson or robbery, 
witbOut baving any connection witb tbçse men that were engageât 
in tbe interruption of commerce, then be would not be within the 
tenus of the restraining order, nor within the law, which bas been 
read bere, — the law of July 2, 1890. Now, it is not charged, al- 
thougb it bas been assumed ail the way through, — I suppose tbe 
proof adduced would go to show tbat, — ^tbat be was connected witb 
the railway union, and that his acts were acts that were calculated 
in their nature to give aid and comfûrt to the strike tbat bas been 
carried on. If those facts were proved, wby tbey would be sufflcient 
to satisfy tbe court tbat his mind was acting in combination witb 
tbe minds of Debs and others, or thàt tbey were engaged in the 
common purpose, and hence tbat tbey were in tbe conspiracy that 
is mentioned in tbe statute, provided the things that tbey were 
trying to do would naturaHy resuit in delaying or interrupting tbe 
mails, or in delaying or interrupting the carriage of passengers and 
f reight from one state to another. I tbink that in thèse particulars 
tbe afladavit is Insuflacient. I tbink tbe charge is sufficient, so far 
as showing that the court bas jurisdiction to issue the writ, wben 
it is sbown by an afBidavit that tbis man was engaged in the com- 
bination or conspiracy witb other railroad men in aiding and assist- 
ing to arrest the mails and interstate commerce. I tbink the aflS- 
davit would show a cause of action against him, and then it would 
dépend upon tbe proof whether or not tbe offense was made ont 



In re CHARGE TO GRAND JURY. 

(District Ckrart, N. D. Illinois. July 10, 1894.) 

1. Insubhbotion— What Constitutes. 

The opai and actire opposition of a number o;f persons to the exécution 
of the laws of the United States, of so formidable a nature as to defy for 
th.e tlme being the authority of the govemment, constitutes an insurrec- 
tion, éven though not accompanied by bloodshed, and not of sufficient mag- 
nitude to render success probable. 

8. Cbiminal CoNSPraAcr— Obstbuctino Mails and Intkkstatb Commbbcb. 
A cornipt or wrongful agreement between two or more persons that tha 
employés of rallroads carrylng the mails and conducting Interstate com- 
merce should quit, and that ail others should, by threats or violence, be 
prevented from taking their places, constitutes a criminal conspiracy to 
hinder or obstruct the mails and interstate commerce. 
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8. Bame— Labob Obganization. 

Where two or more leaders of a labor association, for the pnrpoee o( 
advanctng persoBal ambition or satisfying private malice, by concert, In- 
Blst or demand, nnder effective penalties ând threats, upon the members ot 
the associaticai qïiittiag their employment, to the obstruction of the mails 
or of Interstate commerce, they are guilty of crimlnal consplracy. 

'A grand jury, having been called to consider the offenses alleged 
to hâve been committed during the strike of the American Railway 
Union against the railroads hauling Pullmau cars, was instructed 
by the court as foUows: 

GROSSCUP, District Judge. Gentlemen of the Grand Jury: 
iYou hâve been summoned hère to inquire whether any of the laws 
of the United States within this judicial district hâve been violated. 
You hâve corne in an atmosphère and amid occurrences that may 
well cause reasonable men to question whether the government 
and laws of the United States are yet suprême. Thanks to reso- 
lute manhood, and to that enlightened intelligence which perceives 
the necessity of a vindication of law before any other adjustments 
are possible, the government of the United States is still suprême. 

You doubtless feel, as I do, that the opportunities of life, under 
présent conditions, are not entirely equal, and that changes are 
needed to forestall some of the dangerous tendencies of current in- 
dustrial tendencies. But neither the torch of the incendiary, nor 
the weapon of the insurrectionist, nor the inflamed tongue of him 
who incites to fire and sword is the instrument to bring about re- 
forms. To the mind of the American people; to the calm, dispas- 
sionate sympathetic judgment of a race that is not afraid to face 
deep changes and responsibilities, there has, as yet, been no appeal. 
Men who appear as the champions of great changes must first sub- 
mit them to discussion, discussion that reaches, not simply the 
parties interested, but the outer circles of society, and must be pa- 
tient as well as persevering untU the public intelligence has been 
reached, and a public judgment made up. An appeal to force be- 
fore that hour is a crime, not only against government of existing 
laws, but against the cause itself ; for what man of any intelligence 
supposes that any settlement will abide which is induced under the 
light of the torch or the shadow of an overpowering threat? 

With the questions behind présent occurrences, therefore, we 
hâve, as ministers of the law and citizens of the republic, nothing 
now to do. The law as it is must first be vindicated before we turn 
aside to inquire how law or practice, as it ought to be, can be effee- 
tually brought about. Government by law is imperiled, and that 
issue is paramount. 

The government of the United States has euacted laws designed, 
first, to protect itself and its authority as a government, and, sec- 
ondly, its contre! over those agencies to which, under the con- 
stitution and laws, it extends governmental regtilation. For the 
former purpose, — namely, to protect itself and its authority as a 
government, — it has enacted that every person who incites, sets on 
foot, assists, or engages in, any rébellion or insurrection against the 
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authorîty of the Uaited States or the laws thëreof, or gives aid or 
çpinifort thereto, "and àny two or more persong in àny state or terri- 
tory who conspire to overthrow, put down, or destroy by force the 
gotemment of tlie United States, or to levy war against them, or 
to oppose by force t&è authority thereof; or by fb-tce to prevent, 
biade,ij or delay the exécution of any law of the tfnited States con- 
traxy tp the authority thereof," shall be visited witli certain penal- 
ties tl^erein named. 

Insurrection is a rising agàinst civil or ppUtiçal authority,— the 
open and active opposition of a number of persohs to the exécution 
of law in a city or state. Now, the laws of the United States 
forbidj under penalty, àny person from obstriicting or retarding 
the t)àssage of the mail, and mate it the duty of the offlcers to arrest 
stich Ibttenders, and bring them bêfore the court If, therefore, it 
shall âppear to you thkt any person or persons hâve willfully ob- 
strû<ited or retarded the mails, and that their attëtnpted arrest for 
such Offense has been dpposed by 'such a number of persons as would 
constitttte a gênerai uprising in that particnlar locality, and as 
thrëatens for the time being the civil and political authority, then 
the fâct of an insurrection, within the meaning of the law, has 
been established; and he who by speech, writing, or other induce- 
ment assista in setting it on foot, or carrying it along, or gives 
it aid or comfort, is guUty of a violation of law. It is not necessary 
that there should be bloodshed; it is not necessary that its dimen- 
sions should be so portentous as toinsure probable success, to con- 
stitute an insurrection. It is necessary, however, that the rising 
should be in opposition to the exécution of the iaWs of the United 
States, ând should be so formidable as for thé time being to defy 
thé authority of the United States. When men gather to resist the 
civil oj politisai power of the United States, or to oppose the exé- 
cution of its laws, and are in such force that the civil authorities 
are inadéquate to put them down, and a considérable military force 
is needed to accomplish that result; they become insurgents; and 
every person who knowingly incites, aids, or abets them, no matter 
whatMs motives may be, is likewise an insurgent. The penalty for 
the ôJ^ènse is severe, and, as I hâve said, is designed to protect the 
goVernmént and its authority against direct attack. There are 
other provisions of law designed to protect those particular agencies 
which tbme within governmental control. To thèse I will now call 
your attention. 

The mails are in the spécial keeping of the government and laws 
of the United States. To insure their unhindered transmission, it 
is made an offense to knowingly and willfully obstruct or retard 
the passage of the mail, or any carriage, horse, driver, or carrier 
carrying the same. It is also provided that "if two or more per- 
sons Conspire together to commit any offense against the United 
States and one or more of such parties do any act to effect thé ob- 
ject of the conspiracy," ail the parties thereto shall be subject to a 
penalty. Any person knowingly and willfully doing any act whieh 
contributes, or is calculated to contribute, to obstructing or hinder- 
ing the mails, or who knowingly and willfully takes a part in such 
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acts, no matter how trivial, if intentional, is guilty of violating the 
first of thèse provisions; and any person who conspires with one or 
more persons, one of whom subsequently commits the offense, is 
likewise guilty of an offense against the TJnited States. What con- 
stitutes conspiracy to hinder or obstruct the maUs will be touched 
upon in connection with the subject to which I now caJl your at- 
tention. 

The constitution places the régulation of commerce between the 
several states, and between the states and foreign nations, within 
the keeping of the TJnited States government Anything which is 
designed to be transported for commercial purposes from one state 
to another, and is actually in transit, and any passenger who is ac- 
tually engaged in any such Interstate commercial transaction, and 
any car or carriage actually transporting or engaged in transport- 
ing such passenger or thing, are the agencies and subject-matter 
of interstate commerce, and any conspiracy in restraint of such 
trade or commerce is an offense against the United States. To re- 
strain is to prohibit, limit, confine, or abridge a thing. The re- 
straint may be permanent or temporary. It may be intended 
to prohibit, limit, or abridge for ail time, or for a day ouly. The 
law draws no distinction in this respect. Commerce of this 
character is intended to be free, except subject to régulation 
by law, at ail times, and for ail periods. Temporary restraint 
is therefore as intolérable as permanent, and practical restraint 
by actual physical interférence, as criminal as that which flows 
from the arrangements of business and organization. Any phy- 
sical interférence, therefore, which bas the effect of restraining 
any passenger, car, or thing constituting an élément of interstate 
commerce, forms the foundation for this offense. But to complète 
this offense, as also that of conspiracy to obstruct the mails, there 
must exist, in addition to the overt act and purpose, the élément of 
criminal conspiracy. 

What is criminal conspiracy? If it shall appear to you that any 
two or more persons corruptly or wrongfuUy agreed with each 
other that the trains carrying the mails and interstate commerce 
should be forcibly arrested, obstructed, and restrained, such would 
clearly constitute a conspiracy. If it shall appear to you that two 
or more persons corruptly or wrongfuUy agreed with each other 
that the employés of the several railroads carrying the mails and 
interstate commerce should quit, and that successorâ should, by 
threats, intimidation, or violence, be prevented from taking their 
places, such would constitute a conspiracy. 

I recognize, however, the right of labor to organize. Each man 
in America is a freeman, and, so long as he does not interfère with 
the rights of others, has the rigiit to do with that which is his 
what.he pleases. In the highest sensé, a raan's arm is his own, and, 
aside from contract relations, no one but he eau direct when it 
shall be raised to work, or shall be dropped to rest. The individual 
option to work or to quit is the imperishable right of a freeman. 
But the raising and dropping of the arm is the resuit of a will that 
refiides in the brain, and, much as we may désire that such wills 
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should relnaîfl entirely independent, there îs no mandate of law 
which prevents their association with others, and response to a 
hig^ier wilL Tlie individual may feel himself, alone, unequal to cope 
with thé conditions that confront Iiim, or unable to comprehend 
the myriad of considérations that ought to control his conduet 
He is entitled to the highest wage that the strategy of work or 
cessation from work may bring, and the limitations upon his intel- 
ligence and opportunities may be such that he does not choose to 
stand npon his own perception of stratégie or other conditions. 
His right to choose a leader, one who observes, thinks, and wills 
for him,— a braln skilled to observe his interest, — is no greater pre- 
tension than that which is recognized in every other department of 
industry. So far, and within reasonable limits, associations of this 
character are not only not unlawful, but are, in my judgment, bénéfi- 
ciai, when they do not restrain individual iiberty, and are under en- 
lightened and eonscientious leadership. 

But they are subject to the same laws as other associations. The 
leaders to whom are given the vast power of judging and acting for 
th* members are simply, in that respect, their trustées. Their con- 
duet must be judged, like that of other trustées, by the extent of 
their lawful authority, and the good faith with which they hâve 
executed it. "No man, in his individual right, can lawfully demand 
and insist upon conduet by others which will lead to an injury 
to a third person's lawful rights. The railroads carrying the mails 
and interstate commerce hâve a right to the service of each of their 
employés until each lawfully chooses to quit; and any concert ed 
action upon the part of others to demand or insist, under any 
effective penalty or threat, upon their quitting, to the injury of the 
mail service or the prompt transportation of interstate commerce, 
is a conspiracy, unless such demand or insistence is in pursu- 
ance of a lawful authority conferred upon them by the employés 
themselves, and is made in good faith in the exécution of such au- 
thority. The demand and insistence under effective i)enalty or 
threat, and injury to the transportation of the mails or interstate 
commerce being proven, the burden falls upon those making the 
demand or insistence to show lawful authority and good faith in 
Its exécution. 

Let me illustrate: Twelve carpenters are engaged in building a 
house. Aside from contract régulations, they each can quit at 
pleasure. A thirteenth and fourteenth man, strangers to them, 
hy concerted threats of holding them up to public odium or private 
malice, induce them to quit, and leave the house unflnished. The 
latter in no sensé represent the former or their wishes, but are 
simply interlopers for mischief, and are guilty of conspiracy against 
the employers of the carpenters. But if, upon a trial for such, it 
results that, instead of being strangers, they are the trustées, agents, 
or leaders of the twelve, with full power to détermine for them 
whether their wage is such that they ought to continue or quit, 
and that they hâve in good faith determined that question, they 
are not then, so far as the law goes, conspirators. But if it should 
further appear that the supposed authority was used, not in the in- 
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terests of the twelve, but to further a personal ambition or malice of 
the two, it would no longer justify their conduct. Doing a thing 
under cloak of authority is not doing it with authority. The injury 
of the two to the employer, in such an instance, would only be ag- 
gravated by their treachery to the associated twelve, and both the 
employer and employés should, with equal insistence, aak for the 
Visitation of the law. 

If it appears to you, therefore, — applying the illustration to the 
occurrences that will be brought to your attention, — that any two 
or more persons, by concert, insisted or demanded, under effective 
penalties and threats, upon men quitting the employment of the 
railways, to the obstruction of the mails or interstate commerce, 
you may inquire whether they did thèse acts as strangers to thèse 
men, or whether they did them under the pretension of trustées or 
leaders of an association to which thèse men belong. And, if 
the latter appears, you may inquire whether their acts and conduct 
in that respect were in faithful and conscientious exécution of their 
supposed authority, or were simply a use of that authority as a 
guise to advance personal ambition or satisfy private malice. There 
is honest leadership among thèse, our laboring fellow citizens, and 
there is doubtless dishonest leadership. You should not brand any 
act of leadership as done dishonestly or in bad f aith unless it clearly 
so appears. But if it does so appear, — if any person is shown to hâve 
betrayed the trust of thèse toiling men, and their acts fall within 
the définition of crime, as I hâve given it to you, — it is alike the 
interest, the pleasure, and the duty of every citizen to bring them 
to swift and heavy punishment 

I wish again, in conclusion, to impress upon you the f act that the 
présent emergency is to vindicate law. If no one has violated the 
law, under the rules I hâve laid down, it needs no vindication ; but, 
if there has been such violation, there should be quick, prompt, and 
adéquate indictment. I confess that the problems which are made 
the occasion or pretext for our présent disturbances hâve not 
received the considération they deserve. It is our duty, as citi- 
zens, to take them up, and, by candid and courageous discussion, as- 
certain what wrongs exist, and what remédies can be applied. But 
neither the existence of such problems, nor the neglect of the public 
hitherto to adequately consider them, justify the violation of law, 
or the brînging on of gênerai lawlessness. Let us first restore peace, 
and punish the offenders of the law, and then the atmosphère will 
be clear to think over the claims of those who hâve real grievances. 
First vindicate the law. Until that is done, no other questions are 
in order. 

v,62F.no.9— 63 



881 FEDERAI, EKPOBTEBjV&li 62. 

'■■• ■"'^' '■''■■ , m ré GRAND 3VnY.' > 
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1 CoNBPrBAtrr— OBSTHUCTIOit 6F iNtEIlSTATK CÔMMBKCE. ' '• ■' 

Aj;aitew4 whlchis;allnlslB a througliîHsslolroadby whidj passenger» 
and frelght are carried into a state from other states and theRcp to other 
stat^, iB engaged In intergtate commerce, within the statute declaring 
eyéry''6<>iiiljlûâtion or coastlracy In restralrit of such commerce to be an 
offense. 'i ' ■'■ ''■ ■ ■ ■; 
2. SAME-^RttuJsiNfi ôï" Trains." 

TbougUi» rateoad eoippftniy engaged m (nterstat© commerce must, un- 
less prevepted hj clrQUDjstàncea beyond itg control, run trains in a reason- 
able manner, and âS «ften as the otdlnâry business of comtnéirce requires, 
yet, Wheré' the compbsltioià! éïlts trains, as ordlnarily màdé Up, Is reàson- 
able and àppropïiatetO'tiiÉl service requlred, It Isnot obligea, on the 
i refusai of 4ts;;©mpii»yés to Bdove tlie tralps eo lopg as, certain cars are 
thereon, toi l^vp ofÇ such cairs, , and run ifbe rest of tlie traiiji. 
IL Mail— PiJTîX Q?,RAn.ROAiD GoMPANT. ..", 

Where th6 reguljg: passenger tralfls of ' a rallroad haVe hee» designated 
Jor the «îâ.wylii2 bf niall, féfilùre of thé rallroad to run other trains for 
' that purpése 'l8> not il) violation of tfaé statute against> obstruction and 
IjQtermption <jf the mal^. , , 

înstruçtionB giyen. to the grand jury by HOSS, District Judge: 

r {June 29, 1894.) 

Gentlemen oif tbë Grand Jury : XJn'dér and by virtue of provisions 
of the statutes of the iJnited States aUrailroads or parts of railroad» 
which are now in operatl^ are post rbads, and every railroad Com- 
pany in the United States whose roâd is operated by steam is au- 
thorized to carry npon àhâ over its road, boats, bridges, and ferries 
ail passengers, troops, gôvèrnment supplies, mails, freight, and prop- 
erty on their way from àny state to ànother state, and to conneot 
with roads of other states so as to form continuons Unes for the 
transportation of the sathéto the place of destination. A railroad 
which is à link in a tbrough line of road by which passengers and 
freight are carried into a statiç from other states, and froni that state 
to other states, is engaged in the business of Interstate commerce, 
and every combihatiOn ôi" conspiracy in restràirit of such trade or 
comiherce is by statute deçiared tobè illégal, and the persons so 
combining or conspiring are by law guilty of the commission of a 
crime. Oongress has passéd laves tçiregulate such commerce, and 
has provided, aniong other things, tljat any common carrier subject 
tQ the proyisiôns ot thie interstate flommerce act,, or, whenever any 
such cominon carrier is à corporation, àny director or oBBcer thereof , 
or any receiver, trustée, lessee, agent, or person acting for or employed 
by such corporation, who, alone or with any other corporation, Com- 
pany, person, or party, shall willfuUy omit or fail to do any act, mat- 
ter, or thing required to be done by the act, or shall cause or willfuUy 
suiïer or permit any act, matter, or thing so directed or required by 
the act to be done, not to be done, or shall aid or abet such omission 
or failure, shall be deemed guilty of a misdemeanor, and punished 
in a certain prescribed way. It is also declared by a statute of the 
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United States tliat any person who shall knowingly and willf ully ob- 
struct or retard the passage ofthe mail is guilty of a crime, and shall 
be punished. Itis further declared by a United States statute that, 
"if two or more persons conspire * * * to commit any offense 
against the United States, ♦ * • and one or more of such parties 
do any act to effeet the object of the conspiracy, ail the parties to such 
conspiracy shall be liable to a penalty of not more than |10,000 or to 
imprisonment for not more than 2 years,: or to both fine and imprison- 
ment, in the discrétion of the court." Eev. St. § 5440. I charge 
you, gentlemen of the jury, to forthwith diligently inquire whether 
any of the laws of the United Statea to which I hâve specially called 
your attention hâve been violated by any person or persons within 
this judicial district. You must, in the language of the oath which 
you and each of you took when impaneled as grand jurors, "présent 
no person from envy, hatred, or malice,* neither shaÙ you leave any 
person unpresented from fear, faror, affection, gain, reward, or the 
hope thereof, but you shall présent ail things truly as they come to 
your knowledge, according to the best of your understanding." It is 
of the first importance that the law be in ail things and at ail times 
maintained. This is especially true in times like the présent, when 
there seems to be abroad in the land a spirit of unrest, and, in many 
instances, a défiance of law and order. Every man should know, 
and must be made to know, that whatever wrongs and grievances 
exist, no matter in what quarter, can only be corrected through law- 
ful means; for the great mass of the American people are law-loving 
and law-abiding, and will never tolerate any high-handed or unlawful 
attempt to correct wrongs, whether they be real or imaginary. It 
is true that ordinarily every man has the légal right to stop work 
and quit his employment whenever he chooses to do so, unless thefe 
be a contract that obliges hlm to continue for a definite time; but 
no man has a légal or moral right, while continuing in the employ- 
ment of another, to refuse to do the work he is employed and en- 
gages to do; and where such refusai goes to the extent of violating 
a law of the United States it is the solemn duty of those charged with 
its administration to take every step requisite and necessary to 
its complète vindicatîon. 

(Jujy 2. 1894, Morning Session.) 

Gentlemen of the Grand Jury: I understand, through the district 
attorney,' that you désire some further instructions in regard to the 
mail. Congress has provided by statute that the postmaster gênerai 
shall in ail cases décide upon what trains and in what manner the 
mails shall be conveyed, and that officer has, through his subordi- 
nates, designated for the Southern California Kailway Company and 
the Southern Pacific Bailroad Company in this judicial district the 
regular passenger trains of those roads for the carrying of the Unit- 
ed States mails. Neither of those companies is by the law required 
to run any other trains than their regular passenger trains for the 
carrying of the mails, and their failure to do so is not a violation of 
any law of the United StateS to which my attention has been called, 
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or that I hâve been able to flnd. As I told you the other day, in 
effect, any and every péi»on who shalli knowingly and willfully ob- 
stract or retard the passage of the mail is guilty of a crime against 
thfi laws of the United States, and, if two or more persons conspire 
to commit that or any other offense against the United States, and 
oneor more of such parties do any act to effect the object of the con- 
spiracy, ail of the parties to such conspiracy are guilty of a crime; 
and, if you flnd from your investigations, which I charged you, and 
again chaîne you, diligently to pursue, that any such offense has 
been committed mthin thisjudicial district against the laws of the 
United States, it is your imperative and solemn duty to flnd an in- 
dictment or indictments against any and every such offending per- 
son. Using the substance of the language of Judge Jackson in a 
somewhat similar case that arose in West Virginia in 1893, it is 
proper for me to say that exactly what is involved in the strike which 
has brought about ail of the trouble hère and elsewhere is not for 
you or me to investigate. At this time it is not necessary to say 
which side is in the right nor which side is in the wrong, or whether, 
in fact, either side is in the wrong upon the merits of that question. 
It may be wdl to again say that there is but one way to redress a 
wrong known in this country, and that is through the regularly con- 
Btituted tribunals of the country. No man, no set of men, no com- 
munistic combination of men, can lawfully undertake to redress a 
wrohg except in the way pointed ont by law. Whenever men at- 
tempt to unlawfuUy combine themselves together for the purpose 
of redressing a wrong, they strike at the very foundation of those 
laws which give them the right of a citizen, — ^the protection of life, 
of liberty, and the pursuit of happtness. It is the solemn duty of ail 
good citizens to ponder and think of thèse things, and be sure that 
their acts, whatever they are, be within, and not contrary to, the 
laws of the country; and it is the sworn and imperative duty of 
those charged with the administration of the laws to take prompt 
and vigorous measures to bring to the bar of justice any and every 
infraction of them. 

(July 2, 1894, Afternoon Session.) 

' Gentlemen of the Grand Jury: Most of the questions propounded 
by some of your members are answered in substance by the in- 
structions already given to you by the court The court has already 
told you that it is provided by a statute of the United States that 
the postmaster gênerai shall in ail cases décide upon Ivhat trains 
and in what manner the mails shall be conveyed, and that that officer 
has, through his subordinates, designated for the Southern Califor- 
nia Eailway Company and the Southern Pacific Railroad Company 
in this judicial district the regular passenger trains of those roads 
for the carrying of the United States mails; and, further, that nei- 
ther of those companiea is by the law required to run any other 
trains than their regular passenger trains for the carrying of the 
mails, and that their failure to do so is not a violation of any law 
of the United States. The court has further instructed you, and 
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again repeats, ttat any and every person who shall knowingly and 
willfully obstniot or retard the passage of the mail is gnilty of a 
crime against the United States, and that any and every person who 
knowingly and willfully interfères with or obstructs any Interstate 
commerce is guilty of an offense against a law of the United States; 
and that, if any two or more persons — ^it makes no différence who 
they are — conspire to commit either of those offenses against the 
United States, and one or more of such parties do any aot to effect the 
object of the conspiracy, aU of the parties to such conspiracy are 
guilty of a crime. Whenever such acts are of a character to pre- 
vent and obstruct the carrying of the mails, or to interfère with or 
obstruct any Interstate commerce, and are done for the purpose and 
with the intent to prevent or obstruct the same, a crime is com- 
mitted. 

(July 3, 1894.) 

Gentlemen of the Grand Jury: I especially call your attention 
this moming to the report of certain acts and déclarations of a 
Doctor Eavlin at a public meeting reported to hâve been held at 
Hazard's Pavilion in this city last night, and in connection there- 
with I instruct you that it is declared by the statutes of the United 
States that "every person who incites, sets on foôt, assists, or en- 
gages in any rébellion or insurrection against the authority of the 
United States, or the laws thereof, or gives aid or comfort thereto, 
shall be punished by imprisonment not more than ten years, or by 
a fine of not more than |10,000, or by both of such punishments; 
and shall, moreover, be incapable of holding any office under the 
United States" (Rev. St. § 5334); and, further, that, "if two or more 
persons in any state or territory conspire to overthrow, put down, 
or to destroy by force the govemment of the United States; or to 
levy war against them; or to oppose by force the authority thereof; 
or by force to prevent, hinder, or delay the exécution of any law 
of the United States; or by force to seize, take, or possess any 
property of the United States contrary to the authority thereof; 
each of them shall be punished by a fine of not less than $500 and 
not more than $5,000; or by imprisonment, with or without hard 
labor, for a period not less than six months, nor more than six 
years, or by both such fine and imprisonment." Id. § 5336. You will 
forthwitb. diligently inquire whether at the time and place men- 
tioned, or at any other time or place within this judicial district, 
any person or persons hâve violated either of thèse provisions of law, 
or any other provision of law of the United States; and, in the 
event you flnd that any such offensç or offenses hâve been commit- 
ted, you should f orthwith find and retum to thé court an indictment 
or indictments against the person or persons so offending, to the 
end that he or they may be dealt with as law and justice demand. 
; And I charge you that, in the event you flnd that any such offense 
! or offenses hâve been committed, the very man or men flrst to be 
proceeded against should be the prime movers and controllers in 
such unlawful acts, and the very man or men who should flrst be ar- 
rested and imprisoned are the ones who déclare they will not be ar- 
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bestetf, if any such there be. For, gentlemen of the .grand jury, it 
iB «réll to repéat, and lave it fuilj nnderstood in itimes like the 
présent; tUatthiisis agovernment of law and ord^, apid that tke 
MaJêStys of tàe law must aaid snrely wiill prevail. You a-pd I are its 
iaiûiStfers now, and not one single duty or responsibility ought to 
be shiTked, evaded, or postponed. The situation of afîairs demands 
p*ômpt a;nd vigorbus axîtioii »on the part of each and every officer 
of thfe law^: which it shoûld be not only the wish, but the pleasure, 
ofereryfgood citizen to oteyi 

Tl'he qfuèstions with which we hâve to deal are -wloUy apart from 
any of the àlléged grievances between; the employés of the PuUman 
and railjpoad conipànies: and- their employers; but the overshadow- 
ing question hère is whether the lâws of the United States shall be 
permitted to be trampled under foot with impuni ty; and as to that 
there can be but one an8wei*,*ànd thatis in the négative. 

' ;;iàuiy 11, i894)\" : 

Gtentlemen of the Grand Jury: Oiie of your number has asked 
for fûrther instructions respecting the laF bearing upoB the subject 
under yoûr investigation; You bave âii-eady been infonned by the 
court that uttder and by ivirtue of provisions of the statutes of the 
-United States ail railro^ds pv parts of railroads which are now in 
opération are post roftds, and that every railroad company in the 
United States whose road.i» çperated by steam is authorized to carry 
npon and over its roadiw^ts, bridges, and ferries, ail passengers, 
troops, government sugplie^j mails, freight, and property on their 
way from any state to gt^other state, and to connect with roads of 
©ther States so aSîto form çpntinuous lii^es for the transporta tion of 
the same to the place of; destination ; and that a railroad which is 
a. link in a through Une of road by which passengers and freight are 
carried into a state fromtother statés,:and from that state to other 
States, is engagea in th/eib»siçess of interstate commerce, and that 
every combinatipn or «onspiracy in restraint of such trade or com- 
teerce is by statute declareji to be illégal, and the persons so com- 
bining or conspirlng are by law guilty of the commission of a crime, 
whether they berailrpadv présidents, managers, superintendents, 
«baductors, engineers, brakemen, or flremen. "Commerce with f or- 
eign countries and among the state^, strictly considered," said the 
suprême court of the United States in County of Mobile v. Kimball, 
102 U. S. 691-702, "consista in interpourse and trafific, including in 
thèse tenns navigation and the transportation and tçansit of per- 
sons jand property, as weH as the pnrçhase, sale, and exchange of 
commodities." And Mr. : Pomeroy, ; in ; his work on Constitutional 
liaw (section 378)v referring to the signiacation ofthe word "com- 
merce/' says: '^It includes thè fact ofc iptercourse s^nd of traJïic and 
the: Bubject-matter of iiïtercourse and traffîc<; The fact of inter- 
cOiuse and trafflc, again, embraces ali-the means, instruments, and 
places by and in which intercourse and traffic are carried on, and, 
further still, comprehends the act of carrying them on at thèse 
places and by and witl thèse means.- ; The subject-matter of inter- 
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course or traffic may be either things, goods, chattels, merchandîsp, 
or persons. AU thèse may tlierefore be regulated." Congress has 
passed laws to regulate such commerce, therèby requiring cai'- 
riers engagea in such transportation of persons and property to 
transport them in accordance with and subject to the provisions of 
the act, and lias provided, among other tliings, that any common 
carrier subject to the provisions of the interstate commerce act, or, 
whenever any such common carrier is a corporation, any director or 
ofScer thereof, or any réceiver, trustée, lessee, agent, or person act- 
ing for or employed by such corporation, who alone or with any 
other corporation, company, person, or party shall willfully omit 
or fail to do any act, matter, or thing required to be done by the act, 
or shall cause or willfully suffer or permit any act, matter, or thing 
so directed or required by the act to be done, not to be done, or shall 
aid or abet such omission or failure, shall be deemed gûilty of a 
misdemeanor, and punished in a certain prescribed way. 

In respect to the mails of the United States, it is declared by 
statute that any person who shall knowingly and willfully obstruct 
or retard the passage of the mail, is guilty of a crime, and shall be 
punished. It is further provided by statute of the United States 
that the postmaster gênerai shall in ail cases décide upon what 
trains and in what manner the mails shall be conveyed, and that 
officer has, through his suboi'dinates, designated for the Southern 
California Bail way Company and the Southern Pacific Railroad 
Company in this judicial district the regular passenger trains of 
those roads for the carrying of the United States mails. Neither 
of thèse companies is by the law required to run any other trains 
than their regular passsnger trains for the carrying of the mails, 
and their failure to do so is not a violation of any law of the United 
States. But on aU of their regular passenger trains, whether they 
be local or through trains, they are required to carry the mails, and 
their failure or refusai to do so is unlawful. As respects interstate 
commerce, railroad companies engaged in such commerce should, un- 
less prevented by circumstances beyond their control, run their 
trains in a reasonable manner, and as often as the ordinary business 
of commerce requires. At the same time, as owners of the property, 
they are legaUy and justly entitled to détermine how many and 
what cars and engines shall constitute their trains; and, when the 
composition of trains as usually and ordinarily made up by them 
is reasonable and appropriate to the services required of them, the 
law does not, upon the refusai of tieir employés to move the usual 
and customary trains, require of such companies to divide the train, 
and run a less number of cars. The court has further instructed 
.you, and again repeats, that any and every' person, whether an em- 
ployé of a railroad company in high or low position or not em- 
ployed at ail, who shall knowingly and willfully obstruct or retard 
the passage of the mail, is guilty of a crime against the United 
States, and that any and every. person, whether an officer or em- 
ployé of a railroad company or not, who knowingly and willfully 
interfères with or obstructs any interstate commerce is guilty of an 
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oSaise against a law of the United States; and that, if any two 
or inore< persons, it makes no différence who they are, conspire to 
commdt ieither of tàose offenses against the United States, and one 
OC mopeftf snch parties do any act to effect tke object of the con- 
spiracy, ail of the parties to such conspiracy are guilty of a crime. 
Wheneyer such acts are of a character to prevent and obstruct the 
carrying of the mails, or to interfère with or obstruct any Interstate 
commerce, and are done for the purpose and with the intent to pre- 
vent or obstruct the same, a crime is committed. When the acts 
which create the obstruction are in themselves unlawful, the in- 
tention to obstruct will be imputed to their author, although the at- 
tainment of other ends may hâve been his primary object. 

Since preparing the foregoing instructions, the court is informed 
that certî^in lawless and criminal acts were committed in this city 
last night, and you are instructed to forthwith inquire -whether any 
of such acts fail within the criminal statutes of the United States 
a« heretofore pointed out and explained to you by the court, and, 
if you find that any of the laws of the United States were thereby 
violated, you should forthwith indict the offending persons. 



In re GRAND JURY. 
(District Court, N. D. Califoniia. July 13, 1894) 

Conspiracy — Obstbuction of Inteestate Commehce. 

Any combinatlou or conspiracy on tlie part of any class of men wlio 
by violence and Intimidation prevent the passage of rallroad trains en- 
gagea In Interstate commerce is In violation of Act July 2, 1890, declaring 
illégal every contract, comblnation in the form of trust or otherwise, or 
conspiracy in restraint of trade or commerce among the states. 
Mail— OBSTR0CTING Passage. 

It is a violation of Rev. St. § 995, declaring it an offense to knowingly 
and wiUfuUy obstruct or retard the passage of the mail, for one to prevent 
the running of a mail train as made up, though he is wllling that the 
mail car sball go on, and hls purpose is other than to retard the mails. 
Same. 

The rall\yay is a great publie highway, and the duty of the railroad Com- 
pany as a common carrier Is flrst to the public. The road must be iiept 
in opération for the accommodation of the public, if it is possible to do so 
wlth the force and appliances within reach. Any négligence in this re- 
spect is not excused by temporary difflculties capable of being promptly 
removed. 

Saue. 

Where the transportation of the mails and Interstate commerce bas long 
been interrupted by the refusai of the employés of the railway company 
to move trains carrying, Pullman cars, it is the duty of the railway com- 
pany to use every effort to move the mails and Interstate commerce, wlth- 
out regard to the make-up of regular ti'ains; and any willful failure to 
perform this duty Is a violation of the statute. 

Geand Jxiey— Finding— Indictment. 

An indlctment should only be found where the grand jury believe that 
the évidence before them would warrant a conviction. 

Charge to the grand jury by MOEEOW, District Judge: 
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Gentlemen of the G^and Jury: You hâve been snmmoned and 
swom as grand jurors of the district court of the United States for 
the northem district of California. It now becomes my duty to in- 
struct you conceming the duties you will be called upon to perform 
under the laws of the United States. 

The extraordinary occurrences in this state during the past two 
weeks require your immédiate attention, and call for a thorough 
and sweeping iuTestigation. It is a matter of public notoriety that 
during this time a great railroad strike has prevailed; that the 
most important chaiinels of trade and commerce carrled by railway 
service hâve been closed, the business opérations of the state par- 
alyzed, and the passage of the mails seriously retarded and ob- 
structed at several points in the state. The constitution of the 
United States provides that congress shall hâve power to regulate 
commerce among the states and establish post ofiSces and post roads. 
Pursuant to the first of thèse provisions, congress has provided by 
the Act of July 2, 1890, that 

"Every contract, combinatlon in the form of trust or otherwlse or con- 
spiracy, In restraint of trade or commerce among the several states, or with 
foreign nations, Is hereby declared to be illégal. Bvery person who shall make 
any such contract or engage in any such combination or conspiracy shall be 
deemed guilty of a misdemeanor, and on conviction thereof shall be punisbed 
by fine net exceeding $5,000 or by imprisonment not exceeding one year, or 
by both said punishments in the discrétion of the court" 

"Trade" has been deflned as "the exchaflge of commodities for 
other commodities or for money; the business of buying and 
selling; dealing by way of sale or exchange." The word "com- 
merce," as used in the statute and under the tenus of the consti- 
tution, has, however, a broader meaning than the word "trade." 
Commerce among the states consists of intercourse and trafflc 
between their citizens, and includes the transportation of per- 
sons and property, and the navigation of public waters for that 
purpose, as well as the purchase, sale, and exchange of commodi- 
ties. Oounty of Mobile v. Kimball, 102 U. S. 702; Gloucester Ferry 
Co. V. Pennsylvania, 114 U. S. 203, 5 Sup. Ct. 826. The primary 
object of the statute was undoubtedly to prevent the destruction 
of legitimate and healthy compétition in interstate commerce by 
individuals, corporations, land trusts, grasping, engrossing, and 
monopolizing the markets for commodities. U. S. v. Patterson, 55 
Fed. 605. But its provisions are broad enough to reach a combina- 
tion or conspiracy that would interrupt the transportation of such 
commodities from one state to another, and in this view the scope 
and purpose of the statute hâve been the subject of considération in 
the courts, notably in the case of U. S. v. Workingmen's Amal- 
gamated OouncU, 54 Fed. 995. That action was brought by the 
United States in the eastern district of Louisiana against the Work- 
ingmen's Amalgamated Council of New Orléans, La., and others, to 
restrain the défendants from interfering with interstate and foreign 
commerce. The facts were that a disagreement had arisen between 
the warehousemen and their employés and the principal draymen 
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aad itJ^jy^, fÇiiiJJprdiiiates couceniing .tj^e récognition |:liat sliould be 
accçi^iea by itùe employers to tlié demands of certain, labor organ- 
izationslEi New Orléans, and it was t%e4itened that unless th.ere was 
an acquiçsçènç^ in tliese diemands iallftHe labor organizations would 
leave work, and would allow no wOrk in any department ef business, 
and vio|enpe W,a8.tlireatened in support of the demands. In some 
branches pf business th-e eftort was niade to replace the union men 
by other workmen. TMs was resisted by the intimidation springing 
from vast throngs pf the union men assembling in the street, and 
in some instances by violence, so that the resuit was that by the in- 
tended effects pf the doings of the défendants :pot a baie of goods 
constituting the commerce of the country could be moved. It was 
held by the çonrt that the facts of i that case brought it within 
the provisions,, pf the statute. In other words, ,it, was determined 
that a coni^iiçiation of men :who by violence and intimidation re- 
strained trâde, and commerce, among the several states or with for- 
eign nations were acting în violation bf tiis law> notwithstanding 
they may hâve had in view some other purpose in relation to their 
employment. ';^pù will, jôb'sferye that in this, case the éléments 
pf intimidation and viPlènçp were présent. It waa not a casé where 
the men merely quit worki, putting their employers to no other in- 
<;onvenlencè't)ïan of sécttring other meûto ôll their placés, but it 
was a casé whèi*é force and .îhtimidatioh were usèd to prevent any 
one in that locality from engaging in the lawful and necessary busi- 
ness of moving the commerce of the country. Thé ordef granting 
an injunctibn in tiiat caSe was afiirmed by the circuit court of ap- 
peals in the flfth circuit: 6 €; C. A. 258, 57 Fed. 85. ïhe law as 
thus declared by a court Pf recognized ability aùd authority was 
fecently àppMed by Judge> McKenna of the circuit court of thls dis- 
trict in like manner to oneleature of the state of affairs to which 
I am now directing your attention. This law détermines that any 
combination or eônspiracyîffln the part of any. çlass of men who 
by violence and intimidation prevent the passage of railroad trains 
engaged in transporting the Interstate commerce of the country 
is a violation of the act of July 2, 1890. 

Another agency of the governûient is involved in the transporta- 
tiPn of the mails, and to protect and secure the efflciency of that 
branch of tiie service it has been enacted that al railroads or parts 
Pf railroads whioh are now or hereaftèr may be in opération are 
established as post roads (Rév, St. § 39C4)j that the postmaster gén- 
éral shall in ail cases décide upon what trains and in what manner 
the mails shâll be conveyed (section 3, Act March 3, 1879; 20 Stat. 
358); and'fevery railway Company oonveying the mails shall çarry 
on any train wiich may rnn ûVer its road, and without extra charge 
àierefor, aUi m&ilable matter directed to be carried thereon, with 
tàe person in charge of thè same (Eev. St. § 4=000). It i& further 
provided in section 3995 «of the ReVised Statutes that "any person 
who shall knowingly and/willfully obstruct or retard the passage 
■of the mail, or any carriage^ horse, driver or carrier carrying the 
Bame, shaU for every such offense be punished by a fine of not 
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more than flOO." This statute has aiso been before the courts in 
cases where bodies of men operating as labor organizatioiis hâve 
prevented the passage of trains carrying the mails. In the case 
of U. S. V. Clark, in the disitrict court of the United States for the 
eastern district of PennsylTania (23 Int. Rev. Rec. 306, Fed. Cas. 
No. 14,805), the défendant was one of a number of persons who 
assembled at the dépôt of the Lehigh Valley Railroad at South 
Easton, Pa. On the arrivai of the mail train at the dépôt, the de- 
fendant, who had no connection with the train, said to persons hav- 
ing charge of it that the mail car could go on, but not the rest of 
the train. The défendant afterwarda got on the train, and, with 
others, placed it on a siding, where it remained for several days. 
Judge Cadwallader, in charging the jury upon thèse facts, said : 

"The défendant is charged with retarding the transportatlon of the mail. 
• * * The mail, in point of fact, was retarded, as the postmaster testifles, 
two or three days. The ocpurreuce which retarded it, according to the tend- 
ency of the prooîs, was thât several persons were assembled at the dépôt at 
Easton for no lawful purpose, and that one or more ol them declared that the 
mail might go on, but the passenger train should not. They uncoupled the 
mail, and afterwards coupled it for the purpose of carrying It, as they did, to 
a siding. If that was the fact, and their pui-pose was to retard the train 
which transported the mail, it matters not, in point of law, whether they were 
or were not willlng that the mail car or baggage car or the particular Vehicle 
carrying the mail should go on." 

The learned judge then quotes with approVal the opinion of Judge 
Drummond of Chicago upon the subject, as follows: 

"In relation to the transportatlon of the mails by means of rallroads it Is 
true that it appears by the évidence in this case that thèse défendants Were 
wllling that the mail car should go, but it must be borne in mlnd that the 
mail car can only go in such a way as to enable the raUroad to transport the 
mail where therearei other cars accompanying it. It is not practicable, as a 
gênerai thlng, for a i-ailroad to transport a mail car by itseif, because that 
would be attended by serious loss; so that while nominally they permit the 
mail car to go, they i-eally, by preventing the transit of other passengers cars, 
Interfère with the transportatlon of the maUs." 

You will oTjserve that the law is applicable to the case of an ob- 
struction interposed for a purpose other thah that of retarding the 
mails. This was decided to be the law by the suprême court of the 
United States as long ago as 1868 in the case of U. S. v. Kirby, where 
it was said: 

"When tbe acts which create the obstruction are. In themselves. nnlawf ni, 
the intention to obstruct will be Imputed to their author, although the attain- 
ment of other ends may hâve been his primary object" 7 WalL 486. 

In the case of U. S. v. Thomas, 55 Fed. 381, the transportatlon 
of the mails had been obstructed by some persons acting under the 
influence of a strike. Judge Jackson, in addressing the jury, sub- 
mitted observations intended for the strikers. He said : 

"You hâve no rlght to go into a strilié and undertake to stop the trans- 
portatlon of the mails of tte United States, undertake to stop the running Of 
the cars of the country, or undertake to stop the business which is carried 
oii the great highways of the country, and which is the maJnspring to the 
success of a country like ours. If ail this Is doue, then you step upon a rlght 
which you hay© no right to Interfère wittu I make thèse gênerai remarks on 
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I^ls occastoix witb a hope that I may reach the ear of the Intelligent masses, 
tjiat ;l^e7 if^ay see at once the error tiiey haye fallen into. Eely not ujjon com- 
biiiation and strikes to protiect your interests. They are disastrous, stopping 
yOur 'mills, and stopping tbe enterprlses and business of the communlty which 
fumlsh the wage-eamer the means to support bis borne. Do not resort to 
sueb msasjires to stop our manufactures, our mills, or the transportatlon of 
the maUspftbe United States, which Is so great and Important an élément of 
our coùntri^ for the comfort and weliare of soclety. If you take this thing 
up and lôols. àtit, and ponder over it, and see the resuit that must necessarily 
follow sueh a course of action, and the train of circumstances that must neces- 
sarily açcompany It, you would refus© to enter into thèse combinations and 
striljes." 

That the passage of the mails over certain lines of raUroad in this 
state has been retarded and obstrueted there is no question. The 
regular receipt and dispatch of mails over the roads of the Southern 
Pacific Company hâve in f act been suspended at the San Francisco 
post office for a period of about two weeks. Who is responsible for 
this state of affairs? The ptrikers, the railroad company, or both? 
The railway is a great public highway, and the duty of the railroad 
company as a common carrier is flrst to the public' The road must 
be kept in opération for the accommodation of the public, if it is 
possible to do so \<:ith the fofcé and appliances within-reach. Any 
négligence in this respect m not excused by temporary difûculties 
capable of being promptly removed. The damage and interruption 
caused by the éléments usually receive prompt attention, that traffic 
may not be suspended longer than is absolutely necessary. The same 
energy and good faith sliould bé observed with respect to the re- 
moval of labor and other difflculties. Railroad Co. v. Hazen, 84 111. 
36. The présent controversy between the Southern Pacific and its 
employés appears to be in relation to the movement of Pullman cars. 
Both parties to this controversy hâve announced in the public press 
that they hâve been ready and willing f rom the flrst to move f reight 
cairs and passenger trains without Pullman cars. In my opinion, 
the situation has been of such an extraordinary character, and the 
interruption to commerce and the transportatlon of the mails so 
serions and long-continued, as to hâve required of the railroad com- 
jlàiiy to temporarily waive questions conceming the make-up of 
régular trains (as the officers of the company claim to hâve done), 
ahd employ such resources as the company had in the movement of 
other trains in an effort to relieve the prevailing congestion and dis- 
tfess. This obligation I believe to hâve been a public duty, and a 
willfùl failure to perform this duty with respect to the movement 
of the mails and Interstate commerce is therefore, in my judgment, 
vpithin the purview of the stattite. 

It îs your duty to determiûe this question under the law as I 
hâve stated it to you, and présent the guilty parties to the court for 
prosecution. In this inquiry you will not limit your examination 
to the conduct of any partiéular dass of persons, but carefully scru- 
tiûize the actS Of ail parties coûcerned, whether they are offlcérs of the 
i^road company or employés, and without fear or favor or influence 
of any kind point out in the proper manner the persons who hâve 
transgressed the law and imperiled the best interesta of this statè. 



IH EE GEAND JXIEY. 846 

It is our duty to tiphold tLe authority and majesty of the law, and 
see to it that those who hâve violated its provisions, whoever they 
may be, are brought to the bar of justice. 

io. your inquiry you may find that parties hâve so associated them- 
selves together in their conduct as to bring them within the law of 
conspiracy. The statute of the United States upon that subject 
isas foUows: 

Section 5440, Eev. St: "If two or more persons conspire either to commit 
any offense agalnst the United States, or to defraud the United States in any 
manner, or for any purpose, and one or more of such parties do any act to 
effect the object of the conspiracy, ail parties to such conspiracy shall be 
liable to a penalty of not more than ten thousand dollars, or to imprisonment 
for not more than two years, or to both fine and imprisonment, in the discré- 
tion of the court" 

The éléments of this offense are the combination or conspiracy 
to violate the law, and the overt act or acts to carry the conspiracy 
into effect. Where several persons are proved to bave combined to- 
gether for the same illégal purpose, any act done by one of the parties 
in pursuance of the original concerted plan, and with référence to 
the common object, is, in the contemplation of the law, the act of 
the whole party, and therefore the proof of such act will be évi- 
dence against any of the others who were engaged in the same con- 
spiracy. 

It is also true that any déclaration made by one of the parties 
during the pendency of the illégal enterprise is not only évidence 
against himself, but is évidence against the other parties, who, as we 
hâve seen, when the combination is proved, are as much responsi- 
ble as if they had done the act themselves. You wUl observe in 
this connection that the act of combination to violate the statute 
is the important élément in the crime of conspiracy. The law re- 
gards the act of unlawful combination and confederacy as dangerous 
to the peace of society, and déclares that such combination and conféd- 
ération of several persons to commit crime requires an additional re- 
fitraint to those provided for the commission of the crime, and makes 
criminal the conspiracy, with penalties and punishments, distinctive 
from those prescribed for the crime the subject of the conspiracy. You 
can readily appreciate why this is true. A conspiracy becomes pow- 
erf ul and effective in the accpmplishment of its illégal purpose in 
proportion to the numbers, power, and strength of the combination 
to effect it. It is also true that, as it involves a number in a law- 
less enterprise, it is proportionally demoralizing to the well-being 
and character of the men engaged in it, and, as a conséquence, to 
the safety of the community to which they belong. The statutes I 
hâve cited indicate the gênerai character of the investigation you 
will be required to make conceming the affairs of the railroad Com- 
pany in the transportation of the mails and in the movement of In- 
terstate commerce. With the mérita of the controversy between 
the railroad company and its employés you hâve nothing to do, 
except in so far as the facts relating thereto may furnish évidence 
as to the actual parties engaged in violating the laws of the United 
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State»:^ JTÏe MgW of labor to orgâiâze fôr îts bwna beneflt and pro- 
tectîdtt is'itot questioned. It has tîïe same riglit in this respect as 
any other association, and, perfiâpSj in some respects, its freedom 
is propefly greater. The laboring lùan is entitled to the high.est 
wages and the beat cdnditions he can command, but he is not en- 
titled to interfère with thé rights and property of others, and by 
force or other unlawful means seize upon the appliances of organized 
industry, and set at défiance thg IftW of tiie government The right 
of workingmen to quit worb, either singly; or in a body (subject only 
to the civil obligations of contracts), is îiot denied, provided that the 
àbsindonment of service is accompûshçd in a peaceful and orderly 
ndàimer; and hère again Uie privîlé^^i 6r freedom must be exercised 
without interfering -with the rights and property of others. It may 
be said that this freedom or privilège accorded to the laboring men, 
^ith the restrictions ïiafliëdjisofndgt'eât value, since he is thereby 
pi^vented from' securing the protetitidn he ought to hâve for his 
labô*; and the powèr to'ïedrèss his grievances. This may be true, 
âpd it may be cohcedëd fehat the reMtiôilS of labor to capital présent 
ït dîfiacult problem for solution, but it seems tome that the intelli- 
gence of me people ought to sol^ë thl^ question in a peaceful and 
proper manner. It certaihly caniiot, With the consent of the courts. 
De settled by violence or any unlawftil Éieans. 

It will appear to you from what I hâve said that a very serious 
and importaiit duty detèlves upon yôu as grand jurors of this court. 
Tour oath requirès yoiï'tO diligently inquire and^true presentments 
Hiake "of such article^, matters, and things as shûU be glven you in 
éhargë or other^iâe 'éome to your KhdWledge touching the présent 
sèrtice." The oàth indictites the impartial spirit With which your 
duties should bê pëtfbrWëd- You are to présent no one from envy, 
hâtred, or malice, noi* should you leave any ohe unpresented for 
îeai^, îâvor, affection, ihope of reveaPd or gain, but should présent ail 
thiilgs truly as they corne to youi* knôwledge, according to the best 
of yotir underetanding. In each judicial district there is a United 
States attomey, appointed by the président to represent the interests 
of the government ih the prosecutioU'Of parties charged with the 
éoihmission of public offenses agaiûSt the laws of the United States. 
The United States attomey for this îdiistrict will therefore appear 
before you, and présent the accusations which the government may 
désire to hâve considered by you. He will point out to you the laws 
Other than those I hâve mentioned which the government deems 
to hâve been violated, àiïd will subpoena for your examination such 
witnessës as he may Consider important, and also such other 
Hv'itnéssès as you may direct In your investigations you will re- 
eèîvé only légal evidettce, to the exclusion of mère reports, sus- 
picions, and hearsay ^évidence. Subject to this qualification, you 
WillTëceive ail the évidence presenlied which may throw light upon 
thé matter undér considëriation, vAethter it tend to establish the in- 
nbcetice or the gurlt df'the aeëused. Ànd more, if in the course of 
your inquiries you ha^e^eason to believe that there is other évidence 
not presented to yOii withih your reach, which would qualify or 
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«xplain away the chaîne under investigation, it will be jour duty to 
order such évidence to be produced. Fonnerly it was held that an 
indictment might be found if évidence were produced sufificient to 
render the truth of tbe charge probable. But a différent and a more 
just and merciful rule now prevails. To justify tbe finding of an 
indictment you must be convinced, so far as the évidence before you 
goes, that the accused is guUty; in other words, you ought not to 
find an indictment unless, in your judgment, the évidence before 
you, unexplained and uncontradicted, would warrant a conviction 
by a petit jury. To authorize you to find an indictment or present- 
ment, there must be a concurrence of at least 12 of your number, — 
a mère majority will not suflQce. You are to keep your délibéra- 
tions secret, and allow no one to question you as to your own ac- 
tion, or the action of your associâtes on the grand jury. In the 
progress of your examinations, should questions arise conceming 
which you may désire further instructions from the court, you may 
come into court for that purpose, and the law wUl be further ex- 
plained to you with respect to such questions. 



THE NUTMEG STATE. 

THE MONIïOR. 

HARKIS et al. v. THE >rUÏMEG STATE. 

TRACY et al. v. THE NUTMEG STATE et al. 

(District Court, S. D. New York. June 20, 1894.) 

ConisiON— Stkam Vessels Crossino — Dutt to Maintain Spebd. 

A steamtug gave two whistles to a steamboat an her starboard hand. 
and on a crosslng course, and then slowed her englnes. Hdd in faxilt for 
the collision which ensued, because of such slowing; it being directly con- 
trary to the meantng of her signal, and a thwarting of the other vessel's 
attempt to obey. 

Libel against the steamer Nuttneg State for damages to certain 
barges in the tow of the steamtug Monitor. The damages were 
caused by a collision between the Monitor and the Nutmeg State. 
The Monitor was made a défendant upon the pétition of the Nut- 
meg State. 

Stewart & Macklin, for Tracy and others. 
Carpenter & Mosher, for the Nutmeg State. 
James Armstrong, for the Monitor. 

BROWN, District Judge. On the 26th of December, 1893, at about 
half past 2 in the aftemoon, as the steamtug Monitor, with barges 
belonging to libelants in tow on each side of her, was coming 
down about the middle of the East river, in the ebb tide, she saw, 
when about off pier 49, the steamer Nutmeg State coming ont of 
her slip at pier 35, on the New York side. When the latfer had 
cleared her slip, the Monitor gave her a signal of two whistles, 
to which the Nutmeg State answered with two, signifying that 
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she "WouM go astem of the Monitor. The pilot of the Monîtor 
etarboarded Ms wheel, but sooù after slowed Ms engine, because, 
as ihe says, he did not see the Nutmeg State rounding to port as 
muchi as he expected, and he wished to hâve his engine in condition 
to back immediatelj, if necessary, without liability to catch on 
the center. Soon afterwards the Nutmeg State struck the side of 
the barge which was on the starboard side of the Monitor, and 
the shock damaged two beats on the Monitor's port side also. The 
above libels were filed against the Nutmeg State to recover the 
damages; and the Monitor was brought in as- défendant upon the 
pétition of the latter. 

I ani satisfled upon the évidence that this collision was brought 
about by the act of the Monitor in slowing her speed, after she 
had given a signal of two whistles to the Nutmeg State, thereby, 
in eflect, agreeing that she would go ahead of her. The évidence 
leaves no doubt that but for this slowing the Nutmeg State would 
hâve passed clear astem. The slowing of the Monitor was directly 
contrary to the meaning of her signal, that she would go ahead. 
It was essentially a thwarting maneuver, which places upon her 
the fault for the collision. The Monitor was tardy in giving her 
signal; for though her pilot saw the Nutmeg State coming out be- 
fore she was out of her élip, he delayed his whistle till she was well 
outside of it. The St Johhs, 34 Fed. 763, afflrmed 42 Fed. 75; The 
Britannia, 34 Fed. 546, 556, afflrmed 153 U. S. 130, 14 Sup. Ct 795. 

I do not perceive that the Nutmeg State was to blâme. The 
contrary maneuver of thé Monitor i» slowing was the last thing 
that the Nutmeg State was to expect She had corne out of her slip 
under a hard-a-starboard wheel, and kept it untU collision. The 
tiver there being only about 1,300 feet wide, and the Monitor near the 
middle, there was very little space for the Nutmeg State to maneu- 
ver after she came out. She could not by reversing hâve stopped 
in time after the slowing of the Monitor was perceived; only 250 
to 300 feet distant, she was already in extremis, and reversing would 
hâve brought her head to starboard and made a worse Collision 
probable. I think undët* the spécial circumstances the master's 
judgment was correct; thàt his only chance of eacape was to con- 
tinue on with a hard^à-starboard wheel. That he did not escape 
was not his fault, but the Monitor's. 

The libelants are, theoîefore, entitled to fudgment against the 
Monitor; and the Nutmeg State is discharged. 

Decree accordingîy. 



CAMPBELL V. COLLINS. &id 

CAMPBELL et al. V. OOLLINa 

(Circuit Court, D. Rhode Island. August 3, 1894,) 

No. 2,507. 

RsuoTAii OP Causes— Local Préjudice — Removal bt Plaintipfs. 

The clause lu the act of August 13, 1888 (section 2), relatlng to the 
remand of any suit "wblch Is now pendlng In any circuit court, or may 
hereafter be entered therein," and whlch bas been removed by the plain- 
tlff on the ground of local préjudice, relates only to causes already re- 
moved under the act of 1875, and does not, by implication, authorlze fur- 
ther removals by plaintiffs on that ground. Fisk v. Henarie, 32 Fed. 417, 
approved. 

This was an action in a state court by Campbell & Macomber 
against John E. Collins. Pétition for a removal of the cause to this 
court, on the ground of préjudice and local influence. 

James E. Denison, for petitioner, 

OAEPENTER, District Judge. This is a pétition brought by 
one of the plaintiffs in an action at law now pending in the appel- 
late division of the suprême court of Rhode Island to remove the 
eame into this court The pétition allèges that the plaintiff, at 
the beginning of the suit, were, and still are, citizens of the state 
of Maine, and that the défendant, at the beginning of the suit, 
was, and still is, a citizen of the state of Khode Island, and further 
allèges that, from préjudice and local influence, the petitioner will 
not be able to obtain justice in the said state court, or in any other 
state court to which he may, under the laws of the state, hâve the 
right to remove said cause. On this pétition a citation to show 
cause was issued and served. The défendant has made no appear- 
ance. 

This pétition is filed on the theory that the words in the removal 
act of August 13, 1888, "at any time before the trial of any suit 
which is now pending in any circuit court or may hereafter be 
entered therèin, and which has been removed to said court from 
a state court on the affldavit of any party plaintiff that he had 
reason to believe," etc. (25 Stat. 435), amount to a grant by implica- 
tion to the plaintiff in a cause to remove the same for préjudice or 
local influence in the same way in which it may be removed by the 
défendant under the provisions of the next preceding paragraph 
of the same act. 

This whole statute came under the considération of Judge Deady 
in the circuit court for the district of Oregon in October, 1887, at 
which time the act of March 3, 1887, was in force (24 Stat. 552). 
In the language of the clauses hère referred to, the act of March 
3, 1887, is identical with the act now in force. The construction 
of the clause hère relied on was perhaps not specifically necessary 
to the détermination of the question there pending, but to the dé- 
termination of that question it was necessary to bring a compre- 
hensive construction of the whole of the amendatory act of 1887; 
and the décision may thereforé well be held to be an authority 
V.62F.no.lO— 64 
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on the question hère raised. The conclusion in that case was that 
the clause here reftedi oii'lk "aii- Jndbpelideitit' temporary proyision, 
intended to apply to suits which had then been J^moved" under a 
former act, and "has no application to a removal had under the 
act, and which did not take place before the passage of the same," 
under the act formerly in force tyhich gave the right of removal 
tç.tlie plaintifif. Fisk V, Henarie, 32 Fed. 417. Independently of 
iné weight of authority, this constructiGn seems to me to be clearly 
correct The clausie in question otherwise would serve no pur- 
posft It cannot be intended to give jurisdiction to examine into 
the gtoùùds on which the allégations of the pétition arç fôunded, 
for the reason that it would thus, by implication, restrict the power 
of the ctturt to inquirè ihto the grounds of the pétition to cases in 
which the plaintifl had removed the ckuse. Such a construction, 
being a dérogation ofi the right to ihquire into the substance of 
an allégation, should be adopted only in case of absolut© necessity. 
The interprétation of the words by Judge Deady shows that here 
is no suçh, neicessity. The power to.inquire into the nierits of the 
applicaijipij^ under the act now in force doubtless e:?:.ists by virtue 
pjÈ the gçi^éfal power of the court, onproper application or plead- 
îng, and j,f,e:çtended, andnot curtailed, by the proviso that the cause 
may be.ré^anded in prôper cases as to défendants not; affected by 
préjudice or iQcal influéncîe. 

The petîtioner cites the case of Hills v. Railroad Co., 33 Fed. 81, 
in whickitis sald that, "eyen as to plaintiffs, the right to remove 
by aîffi'dàVit, as formerly practiced, stillexists." This case, how- 
ever, daés'iiot décide that the right exists, but rather assumes that 
it existS, and refers to the practicé thereunder for purposes of com- 
parisotf wîtli the practicé in case of removal by a défendant. 

The pëtitibh will therëfore be denied and dismissed. 



OOtLINS V. 0AMP3HLIi. 

(Circuit Court, D.Khode Island August 3, 1894.) 

No. 2,506. 

Rbmotaii O? Causes— Local Préjudice — SnFFïciENCT of PbTitioh aitd Af- 

FIDAVIT. 

ït iS nctt suflacient to rnerely allège in tjie pétition and affldavlt that 
pètltibtler "bas reason to believe, and does belleve," that, from préjudice 
and local Influence, he will be unable to obtaln justice in the state courts. 
The existence of préjudice and local influence must be alleged as matter 
of (act, Short V. Railway Oo., 33 Fed. H4, (oUowed. 

This ^aS an action at law, brought in a state court by John E. 
GoUins agsainst Edward T. Campbell. Défendant petitioned for a 
removal of thé cause to this court, on the ground of préjudice and 
local influence. 

James ElDenison, for ipetitioner. 

OAEPENTER, District Judge. This Is.a pétition by the défend- 
ant, in an action at law now pending in the conimon pleas division 
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of the suprême court of Ehode IsMnd, to remove the same into this 
court. The pétition allèges that the plaintifE, at the béginning of 
the suit, was, and still is, a citizen of the state of Bhode Island, and 
that the défendant aud petitioner hère, at the béginning of the 
suit, was, and still is, a citizen of the state of Maine, and further 
allèges that he has flled an affidavit from which he asks the coart 
to find that, from préjudice and local influence, the petitioner will 
not be able to obtain justice in the said state court, or in any otiier 
state court to which he may, under the laws of the state, hâve the 
right, on account of such préjudice or local influence, to remove 
said cause. The pétition is accompanied by the afQdavit of the pe- 
titioner's counsel that the statements and allégations of the pé- 
tition are true, as he verily believes, and by the affidavit of the ]-«ti- 
tioner that he has reason to believe, and does believe, that, from 
préjudice and local influence, he will not be able to obtain justice 
in the state court. On this pétition a citation to show cause was 
issuëd and served. The plaintiff has made no appearance. 

The question which arises is as to the suificiency of this pétition 
to remove the cause. It may perhaps be taken as well settled 
for the présent that the pétition and affidavit need not set ont the 
facts apd circumstances from which the existence of the préjudice 
may be ihferred, or on which the belief in the existence of the 
préjudice is founded (Fisk v. Henarie, 32 Fed. 417; Short v. Kail- 
way Co., 33 Fed. 114) ; but upon the question whether the existence 
of the préjudice must be alleged as matter of fact I agrée with the 
opinion in Short v. Raiiway Ce, rather than with that in Fisk v. 
Henarie. Indeed, in the latter-named case the distinction hère 
adverted to does not seem to hâve been suggested to the court in 
argument. The opinion says that "it is sufficient that they hâve 
made oath that they so believe, without setting forth the facts 
or circumstances on which such belief is founded." The stress 
of the question seems to hâve been whether a gênerai allégation 
be sufficient, and not as to the proper and necessary form of that 
gênerai allégation. On the other hand, in the case decided by 
Mr. Justice Brewer (then circuit judge) the question of the form 
of the averment came up for décision, and it is therein plainly 
pointed out, as it seems to me, that, in the absence of a speciflc 
averment of the préjudice, there is no évidence whatever in the 
papers to bring the case within the act providing for removal. 
In other words, it does not appear on the face of thèse papers that 
there is any case for removal. 

The pétition will therefore be denied and dismissed. 



THE LINDEUP. 

INMAN v. THE LINDRUP. 

(District Court, D. Minnesota, Fifth Division. August 14, 1894.) 

JuBiBDicTiON OF Fedeual Coujixs— Watbks OF Lakk Superiob — Sbizusx OF 
Vbssél. 

The marshalof tlie district court for the district of Minnesota has aù- 
• thority, under proper process, to arrest a vessel on the open waters of 
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La&e Baperlor; for by secUon 1 of tbe oct of February 26, 1S57, that Iakff 
Is made the common boundary between Minnesota and tbe states of Wls- 
consln and Michigan, and by section 2 tbe former state is glven concurrent 
Jnrlsdictlon over ail waters wblch form a common boundary between 
itself and any otber state or states. 

This waa a libel by B. B. Inman against the steam tng Lindnip. 
The claimants of the tng mored to quash the proceedings for want 
of jurisdiction. 

Whité & McKeon, for libelant. 
John Jenswold, for respondent 

WILLIAMS, District Judge. As appears from the pleadînga and 
affldavits and the retum of the marshal, thé steam tug Lindnip 
was seized by the marshal of this district by virtue of a warrant of 
arrest or monition duly issued and placed in his hands, command- 
ing him to seize or arrest the steam tug Lindrup, her boilers, en- 
gines, machinery, etc., if found in his district; and the return 
of the mairshal upon the warrant of arrest states that he did seize 
and arrest that boat in the open waters of Lake Superior. The 
owners of the steam tug flled their motion to hare the proceedings 
herein quashed and set aside for want of jurisdiction in this court, 
alleging that the seizure and arrest were made outside of the court'* 
jurisdiction. 

The question to be determined then is, what is the extent of 
the jurisdiction of the Uliited States district court for the district 
of Minnesota, in admirai ty? 

The act of congress passed Febmary 26, 1857, described the 
boundaries of the state of Minnesota as follows: 

"Beglnning at the point In the centre of the main channel of the Red 
River of the North, where th© boundary Une between the United States and 
tbe Brltlsh possessions crosses the same; thence up tbe main channel of said 
river to that of Bois des Sloux river; thence up th© main channel of sald 
river to Lal^e Traverse; thence up the centre of sald lake to the southern 
extremlty thereof ; thence In a direct Une to the head of Blg Stone lalie; 
thence thtough Its centre to Its outlet; thence by a due south Une to the 
north Une of the state of lowa; thence along tbe nortbem boundary of sald 
state to tbe main channel of the Mississippi river; thence up tbe main 
channel of said river, and followlng the boimdary Une of the state of Wis- 
consin untll the same iijtersects tbe Saint Louis river; thence down the 
sald rlvei" to ànd tbrougb Lake Superior on the boundary Une of "Wlsconsln 
and Michigan, until It Intersects the dlvidlng Une between tbe United States 
and th© .Éfritlsb possessions; thence up Pigeon river, and followlng sald 
dlvidlng linè to the place of beglnning." 

Section 2 of the act of congress above cited contains the provi- 
sion — 

"That the state of Minnesota sball bave concurrent Jurisdiction on tbe 
Mississippi, and ail otber rivers and waters bordering on tbe said state of 
Minnesota, so far as tbe same shall form a common boundary to said state, 
and any state or states now or bereafter to be foi^ed or bounded by the 
same.",.' :^>-' ■ ■ ■ . 

There is no question but that the jurisdiction of this court is oo- 
extensive with the boundaries of the state of Minnesota, and, by 
the language of the second section of the act of congress above 
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cited, it is clear that such jurisdiction extends over ail the rivers 
and waters bordering on the state of Minnesota, so far as the 
same shall fonn a common boundary to that state, and any state 
or States now or hereafter to be formed or bounded by the same. 
The waters of Làke Superior fonn a common boundary between 
the state of Minnesota and the states of Michigan and Wisconsin. 
So the contention of counsel for respondent, it seems to me, must 
fall to the ground, because the very language of section 2 of the 
act of congress fixes the jurisdiction of the state of Minnesota; and 
it is unnecessary to cite authorities that the jurisdiction of the 
United States court for the district of Minnesota, in admiralty, 
is coextensive with the boundaries of that state. To hold otherwise 
would leare a large portion of the open waters of Lake Superior 
outside of the admiralty district of any court, because there is 
nothing in the act deflning the boundaries of the states of Michigan 
or Wisconsin bordering upon Lake Superior that would give the 
United States courts in those districts any exclusive jurisdiction 
over the waters of Lake Superior. 

It follows that the motion of respondent must be overruled, with 
costs. 
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KANSAS CITY v. NATIONAL WATERWORKS 00. 

(Circuit Court of Appeals, Eighth Circuit July 2, 1894.) 

Nos. 469, 470. 

1. MuNiciPAi. Corporations— Contkacts—Mandatokt Statdte— Puechasb of 
Works of Watbr Company. 

An act empowering a city to grant by ordlnamce the right to erect and 
operate waterworks for the lise of the clty, for a perlod of 20 years, and 
to renew the grant for another such term, reserving the right to acqulre 
the Works (Act Mo. March 24, 1873), provided that at the expiration of 
the 20 years, if the grant shoiild not be renewed, the city should purchase 
the Works, and, if the priée could not be flxed by agreement, pay therefor 
the falr and équitable value. The ordinancé passed by the city pursùant 
to the act, and in efifect the contract under whlch the works were erected 
by a water company, provided that on a fallure to renew the grant at the 
expiration of 20 years the city should then be requlred to piurchase the 
Works. Seld, that the provision for purchase was mandatory, vital, and 
controUing, and, on the expiration of the 20 years without renewal of the 
grant, pending a suit by the company agalnst the city for performance of 
the contract, compelled a decree therein that the company should sell and 
the clty buy. 

3, Same — Spbcipic Performance — Decree Responsive to Allégations and 
Frayer. , 

The bill in such suit, flled by the company nearly 2 years before expira- 
tion of the 20 years, alleged performance on the part of the company of the 
terms of the contract, and a threatened violation of its obligations on the 
part of the clty, and prayed a decree that the contract was binding on 
both parties, and that the clty should perform it, so far as executory and 
unperformed. Eeld, that after the obligation of the dty to purchase had 
arisen, on the expiration of the 20 years, this was sufflcient foundatlon to 
decree completlon of the sale and purchase, although the cross bill of the 
dty, and amendments tbereto, were Inharmonious, and. If the only aflarma- 
tive pleadings, migbt not hâve sustained such a decree, and although the 
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(KXnpaiiy preferred niot tô sell; bût Ib conildie'the frandhtsë; it beîng then 
top la^ for the conjjpfii^ tO;OPpo^^iSucli! de^eeas not rajipoiîsiye to tbe 
pleadings. 

8. SaMB— InCAPACFTT Tô TAKEtTiTLp. 

The Company could not btijèct to such decteé that the.clty, by amend- 
ments to its charter and acta of the législature subséquent' to the coûtract, 
1^84 beçome disabled to takfe tltle to ail the property mabing ûp the water- 
works S5;stem, as, if the comp^iny was paid the fair and équitable value of 
itg property, Its rlglits would cease. 

4. SaMÉ— TiTLE TO PnOPBRTY ON EXPIRATION OF FRANCHISE. ,,, 

The act authorizing sucfi grant by the dty provided thait no grant so 
made should confer the right to operate thé waterworks for any period be- 
yond 20 years, but that It iq^ght be renewed for another term. Edd that, 
on the expiration oC the 20 years without renewal of the grant, the title 
to the property and the rigbt ôf possession dld not pass tp the city without 
payment, or tender of paynl^t, therefor. 

5. Same— Value of Property- àftbB ExPiEittoN of Franchise. 

The "fair and équitable value" of the \*'orks, to be paid therefor by the 
city twder such act, shouldr not be determlned by capltalization of the 
eamlngs,— thereby, in effiect, valulng the franchise, whlch no longer ex- 
isied,— nor should such value be limited to the cost of reproduclng the 
plant, but aUowance should be made for the addltional value created by 
the fa<ît;Of connections -wltii and supply of buildings, although the Com- 
pany dld not own the connections. 

6. Samb— Damages for Dhfects in CoNSTBtJCTiON of Works— Estoppbl. 

The clty's cross bill claimed damages on the groimd that the waterworks 
System dld not meet the cequlrements of the contract, in efiBciency aud 
completeness. Held, that tiie city, having for many years recognized and 
accepted the System as.pw^tiructed in full compliance wîth the contract, 
could not maintain this claiin. 

Appeal from the Circuit Com;t of the.United States for the West- 
ern District of Missouri. 

This was a suit by the National Waterworks Company of New 
York against Kansas City, Mo., to enfprqé a contract for the con- 
struction anâ operatibn of ^àterworks for that city. The circuit 
coflrt rendered a decree for i performance of the contract. Both 
parties appealed. ' 

Tbe contract sought to be enforced was created nnder an' ordinance of the 
défendant city passed pursuanttO! provisions of an act of the gênerai assem- 
bly of Missouri approved Mareh 24, 1873 (Laws Mo. 1873* p. 286, §§ 1, 22), as 
follows: 

"Section , 1. The city of Kansas; is hereby empowered to construct water 
works, to take and convey into and throughout the city, fOr the use of the 
same and others thereln, water of the Missouri river, Blùe river or Kaw river, 
or ail, from any point or points, and to that end to acqulre, hold, use, control 
and dispose of real estate and përsonal propertS" wlthin and without the cor- 
porate Ilmlts of the city, and also in the state of Kansas, necessary for laylng 
pipes, constructing réservoirs, aqueducts, appllances and means, and erect- 
ing buildings and machlnery proper and convenlent for such water works, 
and for operating. and 'repalring' the same; to recelve, take,' purify, store, 
conduct and dlBtrittnte In andthroughout the dty Such watet, and In gênerai 
to do ail things ùeeessary and propèr to carry this act Into effect and accom- 
pllsh the obdeot thereof." ■ ■ 

"Sec. 22. The elty of Kansas lé hèreby empoWered to grant t6 any pérson 
or personsi or any corporation, the right to erect and operate such water 
works as the fl*st section of this act provjdès for, and to acçompMèh the pur- 
pose thereln mentioned on sUch terms and conditions as may be agreed on 
In a contract thGtéfor:i)rôVldea,1:ha,t isuch grânt; ghàu only be made by or in 
ail respects pulëttàntto otdluâiïce, whlch shàllndt'be vâlld tlll the same b& 
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approved by two-thirds of the quallfled electors of the clty voting on the nat- 
ter at a gênerai élection, or spécial élection ordered and held for the pur- 
pose, when the matter o£ the approval of such ordinance sliall be submitted 
to such electors; the power to order, hold and déclare the resuit of any élec- 
tion requisite being hereby conferred on the city, to be exercised by or pur- 
suant to ordinance; and, provided further, that no grant so ruade shall con- 
fer the right to operate the water works for any perlod beyond twenty years 
from the time of approval of the ordinance as aforesald; but the grant may 
be renewed by or pursuant to ordinance, approved as aforesald, during the 
last of such twenty years, for another terin uot exceeding twenty years, on 
terms and conditions specified in the ordinance for the reuewal of the grant; 
and, provided further, that in making such grant or renewing the same, the 
city shall reserve to itself the right, at its option, and at any time, to acquire 
and becoine sole owner of such water works, including ail extensions and 
enlargements thereof, and everything of every nature and description be- 
longing and portaining thereto, on such terms as may be provided and agreed 
on between the parties at the tirae the grant is made; or if no right is ex- 
pressly reserved, or the city cannot, according to any réservation, purchase 
and become sole owner as aforesald, then the city may, at any time, at its 
option, acquire and become sole owner of such water works, including ail en- 
largements and extensions thereof, and everything of every nature and de- 
scription belonging or pertainiug thereto, on paying therefor the fair and 
équitable value thereof, to be ascertained, if the parties cannot agrée thereon, 
by the circuit court of said county, on the pétition of the city; the property 
and subject of purchase to be transferred and beloug to the city on payment 
therefor; and, provided further, that at the expiration of the twenty years, 
if the grant be not renewed, the city shall purchase and become sole owner 
of such ^vater works as aforesald, and pay therefor a priée agreed upon by 
the parties or ascertained as they may agrée, or, if the price cannot be thus 
fixed, then the city shall pay the fair and équitable value of the whole works, 
to be ascertained by said court on the pétition of elther party filed for the 
purpose; and, provided further, that the city may furnish any party to 
whom such grant may be made real estate and right of way for use in con- 
structing and operating such water works, according to such agreements as 
may be made in the premises, and guarantee that the works shall earn a 
certain amount annually, to be specified In the grant, and guarantee, clear. 
over and above current expenses, taxes and assessments; and may secure 
by a proper deed or agreement for the purpose, to the party to whom such 
grant is made, the control and possession of any real estate and right of any 
[way] condemned or acquired In the exercise of the right of eminent domain, 
for use during the time such party may need the same under any such 
grant." 

Under authorlty granted by this law, the city, by an ordinance approved 
October 27, 1873, and ratified by a vote of the people on November 15, 1873, 
and taking effect on the latter date, granted to the National Waterworks 
Company a right to erect and operate waterworks. The ordinance contained 
the following provisions: 

"Section 1. ïhat the National Water Works Company of New York, a cor- 
poration duly organized under the laws of the state of New York, be and 
It Is hereby authorized, subject to the limitations herelnaf ter or by law pro- 
vided, to establish, construct, maintain and operate water works, in or ad- 
jacent to the city of Kansas, In the state of Missouri, to receive, take, purify, 
store, conduet, and distrlbute in and throughout the said city of Kansas, pure, 
well-settled, and wholesome water; to lay down pipes and extend aqueducts 
and conductors through the streets, avenues, lanes, alleys or public grounds 
of the said city of Kansas; to erect and maintain ail necessary buildings, ma- 
chlnery and attachments, of any description, necessary and proper and sult- 
able for such works, and to supply to said city and the inhabitants thereof 
sucû water by said water works. • * * The rlghts hereby granted to con- 
tinue fer twenty years from the date of the approval of this ordinance by a 
vote of the quallfled voters of the clty of Kansas. * • * 
. "Sec. 4. The city of Kansas hereby reserves to itself the right at its option, 
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and at any Mme, to ac«ltitre and beeomë sole owner of saîd water works, 
Includlng au extasions and émargements thereof and éverytblng of every 
nature and description belonging and pertalnlng thereto, on paying tlierefor 
the fair and équitable f alue thereof, to be ascertalned, if tbe parties cannot 
agrée thereon, by theblrcult court, or other court of record of ttie county of 
Jaclîson, at KansaSGlty, upon the pétition of the city, and In such manner 
as the court may détermine; provided, that a copy of such pétition shall be 
served upon sald company, at least flfteen days before the same shall be 
presented to sald court. K, at the expiration of twenty years from the time 
this grant shall take efCect the same shall not hâve been renewed, or the city 
shall not hâve become owner of sald works. the city shaJl then be required 
to purchase and become sole owner of sald water works as aforesaid, and pay 
therefor a price agreed upon by the parties, or ascertalned as they may agrée; 
or, if the prlce cannot be thus agreed upon, then the city shall pay the fair 
and équitable value of the whole works, to be ascertalned by said circuit or 
other court of record as aforesaid. In such manner as said court shall dé- 
termine on the pétition of either party for the purpose; provided, that the 
party presentlng such pétition shall hâve served a copy thereof upon the 
other party, at least flfteen days before the day of présentation; and, pro- 
vided also, that If upon examination It be found that such works are not in 
ail respects In good condition, and of first-class and sound materlals, and In 
every way efficient, then the city shall not be required to purchase the same 
at any tlme nor at any price." 

The company's blU, flled December 26, 1891, recited sald act and ordinance, 
and alleged that under the contract thereby created the company completed 
the works for opération as required, and that they were duly accepted by 
the city; that the city adopted another ordinance in February, 1877, where- 
by certain litlgation between It and the company was settled, and certain 
changes were made In the original ordinance; that on the 25th day of May, 
1878, the city, by a certlflcate slgned by Its mayor and the président of the 
common council, dld certify that sald company was operating its works to 
the satisfaction of the city; that the city adopted another ordinance In Au- 
gust, 1881, whereby the contract was further changed; that the company had 
kept and performed ail the conditions, covenants, promises, and agreements 
on Its part, and that It would at ail tlmes be ready, able, and willing to do 
so; that the company had expended large sums of money in building the 
Works; and that in order to do so It bas Issued Its bonds In the aggregate of 
$3,000,000, secured by mortgages covering the waterworks plant; that the 
défendant éity, dlsregardlng Its duty and obligations to the company under 
the ordinances aforesaid, and contrary to equity and good conscience, and 
with the intent and purpose tp wreck the company's said waterworks in said 
city, to destroy the value thereof, and to render valueless to the bondholders 
of said bonds the seciu-ity therefor mentloned In the mortgageç referred to, 
and to Impair the obligations of sald city under sald several contracts so 
entered Into by It as aforesaid, and that wlth this intent and purpose, the 
sald city falsely pretended that tbe ordinances aforesaid and the contract em- 
bodled therein, wère not In force, and were no longer blnding and obligatory 
upon said défendant, and partlcularly that sald défendant was not and 
would not be bound either to purchase said waterworks, as by sald ordinance 
was provided and agreed, of to renew the company's sald grant; that the 
mayor and common council, la.w officers, and légal advisers of the city had pub- 
Ucly declared and represented that said ordinances and contract were not 
bindihg and obligatory upon the city, and hàd threatened and did threaten 
and Intend to repudlate the same, and refuse to keep and perform the cove- 
nants, agreements, and promises therein contalned and expressed to be kept 
and performed on the part of the city wlth respect to the renewal of said 
contract, and the purchase of and payment for said waterworks; that in f ur- 
therance of sald unlawful intent, purpose, aîid threats, the city had adopted 
certain charter amendments, and had passed ordinances providing for con- 
structing and operating waterworks In the city, and for Issulng bonds for the 
purpose, and authorlzing plans, spécifications, and détails for the work to 
be prepared, and had publicly advertised for sealed bids for the purchase 
of said bonds. The blll prayed a decree "that the several ordinances accepted 
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by your orator, hereiubefore set forth, as they are taken together, are in full 
force and eflect, and that the contract embodied therein is a valld and sub- 
sisting contract, blnding and obligatory upon your orator and tbe défendant, 
and that tlie défendant keep and abide by the same; and that, upon your 
orator's duly and faithfuUy doing and performing ail things yet remaining 
to be done upon its part, the défendant, Its offlcers and agents, keep and per- 
form the covenants, promises, and agreements on its part, so far as they are 
executory and unperformed; and that your orator may hâve such other and 
further relief as the case may req.uire, and as may be conformable to equity, 
and to your honors may seem meet, and the défendant, its mayor, common 
council, offlcers, and agents, may be perpetually enjoined and restrained by 
the decree of this coiu^ from proceeding to construct and maintain said 
separate and distinct System of waterworks, and from taking or appropriât- 
ing to its own use, except under and in pursuance of its contract with your 
orator, any portion of your orator's said System of waterworks; and that 
your orator may hâve such other and further relief as the eguity of the case 
may require, and as to the court may seem meet." 

The answer of the city, flled December 6, 1892, admitted the act of the gên- 
erai assembly and the ordinances referred to, the construction and opéra- 
tion of the waterworks by the company, and the fact, as alleged, that the 
city had availed itself of the rights and privUeges stipulated for under the 
contract, so far as the company had been able to fumish them, but denled 
that the company had complied with its contract by making a complète and 
sufllclent System of waterworks for the city, as provided for in the ordinance. 
The answer set up the provision of the contract which required the company, 
during the year 18T4, to construct such a complète and efficient System, and 
to hâve and to hold the same, at ail times during the period of the franchise, 
BUbject to the option and right of the city to purchase and become the sole 
owner of the works, in the manner therein provided; and alleged a breach 
on the part of the company of that provision, in that in many respects the 
company had failed to construct and hâve the kind of waterworks required 
by the contract, or to hâve any complète System of waterworks, specifying 
varions particulars in which the company's System was alleged to be ineffi- 
cient and incomplète; alleged that by reason of such failure on the com- 
pany's part the city was relieved from any obligation to purchase the com- 
pany's System, or any part thereof; and admitted the purpose and intent of 
the city, in the immédiate future, to acquire the ownership and control of a 
System of waterworks of its own. The company flled a reply specially de- 
nying ail the substantial allégations of the answer,' and alleging the com- 
pany's readiness and willingness, when required, to convey its complète Sys- 
tem of Works to the city. The city, also, at the time of flling its answer, De- 
cember 6, 1892, flled a cross bill which set up the varions breaches of the 
contract on the part of the company alleged in the answer, and alleged that 
the city had been and was by those breaches released from ail obligations 
to the company; that the company, by its proceeding in this case, and by 
many other means and practices, was preventing the city from exercising its 
unquestioned right to provide itself with a new System of waterworks; and 
that the company had threatened, and was then threatening, to eut off the 
water supply from the city and its inhabltants, as an illegitimate means 
of forcing the city to comply with its demands, and to desist from its pur- 
pose of building its own waterworks,— and accordingly prayed a decree the 
opposite of that prayed for by the company, declaring the city released and 
absolved from aÛ obligations under the contract to purchase its System of 
waterworks, or any part thereof, and enjoining and restraining the com- 
pany from interfering in any way with the city's proceedings to sell Its bonds 
and construct its own waterworks, and also for the payment of damages 
on account of the failm-e of the company to fumish the degree of flre pres- 
sure stipulated for in the contract, which had been pald for for years at the 
contract rates, and further restraining the company from carrying out its 
threat of cutting off the water supply pending the suit, and also that a re- 
celver be appointed for the company. 

The answer of the company to this cross bill, flled Febniary 28, 1892, con- 
tained, in addition to. some of the matters stated in its original bill. the sama 



868' FEDEËAt EEPOaTteR, vol. 62. '- 

dënials âtofl allégations contalned'ia ite rbply to the answer, and asserted its 
comïilètè and peiféct owners&ipof Its plaatj and Its ablMfy to convey and de- 
llVef tM Bame' to the city -wlienevei- requlired, and its réadiness to do so on 
iSie IStîï'day of Novemiaer, 1893, "wtoen tlie obligation of sald city to pur- 
cfiÉéëShafl become absolute." 

To thli answer the clty filed a repllcation. 

Aftèr the éicpii-atlon of the franchise, on the 15th day oi November, 1803, 
the city; <Jn the 29th day of November,: 1883, flled a supplemental cross bill 
settiHg np the expiration of the contract on the preceding 15th day of No- 
vemï)ér; thôt the city had not renewed its grant to the company; that no 
ternis 08 iagreement cpuld bè entered Into between the clty and the Com- 
pany -Wlth référence to the niatter; and that the company had failed to hâve 
such wotks as the clty wàa bound to purchase. It aUeged that since Novem- 
ber 15, 1893, the tlme of the expiration 4f said grant, the company had had 
no Interest in or title to that portion of the plant -wlthin the limita of the city, 
and was wrongfully clalming to own Oie same,: and to use the water mains, 
pipes, and works for the purpose of furnlshing water to private consumers 
in the city, and had already acted and cberced private consumers into paying 
water rentals in adva,nce up to the Ist day of Aprll, 1894, and had succeeded 
In collecting from such private customers an amount of money equal to at 
least $200,000; that the collection of such rental was to cover the use of water 
after the expiration of the franchise àfèresaid, and that the company pro- 
posed to continue in the future to make such exactions from such private con- 
sumers without making aily allowance to the city for the use of its streets 
and property; that the city was desirous of having its rights in the prem- 
ises ascertâlned and determined; thati If the company had any interest in 
the pipes and Works within the clty, the city desired to hâve such Interest as- 
certâlned and determined and adjudicated by the court, and that the city 
be permitted to àcquire that Interest by the exercise of the right of eminent 
domain. It f urther alleged' that under the contract the necessary real estate 
and rights of way for the érection df the Works was purchased and had 
been paid for by the clty; but that the e&mpany was wrongfully withhold- 
ing the title to the samë from the city, and keeping it in itself, subject to its 
mortgages; that the city had been largély damaged by the want of the fire 
pressure guarantied by the contract — and asked that those damages niight 
be ascertained and determined. It further alleged great damages by reason. 
of the f allure oi the company to construct and hâve for Us use, at the termina- 
tion of the franchise, a /complète System of waterworks, and asked damages, 
in that respect It also allégea the threat of the company to eut off the sup- 
ply of water to the city for public purposes, and the great danger that would 
arise in casé this threat should be executed, and ofCered to pay, if required, 
a reasonable sum for water furnlsheâ for public purposes. It theref ore 
prayed a decree declaring that the company's right and title to the works, 
wlthln the limlts of the clty, had explred, and that the same belong to the 
city; that the court ascertain and détermine the interest of the company in 
the works described by the pleadlngs, and that the city be permitted to ob- 
taln the same ùpon making just compensation, to be determined by the 
court in such manner as thé court may provide; that the company be required 
to convey the real estate standing in Its tiàme to the city; that the damages 
which the city had sufferèd by reason of the f ailure of the compariy to f ur- 
nish the required iire pressure In the pàât be determined and adjudged in 
faV-br of the city; that the suin, If anythiwg, whlch the city ought to pay t» 
the company for fumishing Water for public use, pending the litigation, be de- 
termined; that the company be enjolnfed from cutting off the supply of water 
to'tHé city for public purposes; thatv if ïiécessary, a recelrer be appointed to 
take-âhd operate the Works. 

The abswer of the compafly to the suppiemôntal cross bill set up: 

"That the said city is WîthOut authorlty or power to purchaSe said System 
of waterworks for tlie foUowlng reasons and because of the foUowing facts, 
to--*lt: ■ ' 

"(a) The constitution of the state of Missouri, of 18T5, witlidPeW from said 
city the power to becomé Indebtéd to an amount sufliciently large to pur- 
chase said System of waterworks, and said city bas no means to apply to 
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«uch purpose, and could OQly accomplish the same by becoming indebted to 
an amount wtich -would ma^e its indebtedness exceed the limitations in said 
■constitution contained, and ttie annual interest on such indebtedness larger 
than could be paid out of tbe taxes authorized to be levled for tbat purpose. 

"(b) By section 17 of article 13 of tbe charter of said city, adopted in 1889, 
-it is expressly prorided, referring to the contract wlth this défendant em- 
-bodied in said Ordlnances Nos. 10,524 and. 14,776, that 'the city can purchase 
^uch vvorlis, or renew the franchise thereof only. by ordinancepassed by a 
majority vote of the members elect of each bouse of the common councii; 
and only then In the event that said ordinance shall be approved by a vote 
■of two-thlrds of the qualified voters of the city voting at an élection held for 
such purpose.' And the défendant states that no sueh ordinance bas been 
passed, nor bas any élection been held, as provided in said charter. 

"(c) Under Ordinance No. 2,26B of said city, approved August 21, 1890, an 
amendment to the charter of said city was adopted, the same being mentioned 
Xn tbe seventeenth paragraph of the original bill of complaint, and a copy 
thereof annexed to said bill as Schedule K; and in and by such amendment 
the said city expressly, and for the précise purpose of disabling itself from 
«arrylng out its contractual obligations to this défendant, limited its power 
to hold property for waterworks purposes to such property as might be lo 
càted in the state of Missouri. 

"(d) Questions having been made as to the validity of said charter amend- 
ments, the complainant caused the gênerai assembly of the state of Missouri 
to enact 'An act concerning waterworks, and a supply of water for cities now 
having or that may hereafter bave a population of more than one hundred 
thousand (100,000) and less than three hundred thousand (300,000) inhabit- 
ants, whether organized under gênerai law or spécial charters, or under sec- 
tion sixteen (16) of article nine (9) of the constitution of this state, and to 
issue bonds for acquiring waterworks, and to make contracts for supplying 
water to such cities, approved March 6, 1893, which is in substance the same, 
and containa the same limitations and restrictions upon the powers ofthe 
complainant as it imposed upon itself by its charter amendment, namely, to 
acquire only such property as is situated wlthin the state of Missouri. The 
complainant is the only city to which said act bas or can bave application, 
and tbe same was caused to be enacted by said complainant for the same 
purpose which moved the adoption of said charter amendments, as bereinbe- 
fore stated. 

"(e) Under section four of said Contract Ordinance No. 10,524, the said city 
could only become the owner of said system of waterworks by exercising its 
option to purchase the same on or before November 15, 1893; and the said 
city, uritil long after tbat date, adhered to the élection made and purposes ex- 
pressed In its original cross bîU herein. And tbe défendant shows that un- 
-der the charter of said city tbe authority to act for said complainant in the 
premises is vested In its common councll by tbe passage of a proper ordi- 
nance; that no action whatever bas been taken by such body, or by an officer 
•or person authorized to act for said city, relative to the matter; and that the 
-only step taken in the premises bas been through the solicitors in this cause, 
upon tbelr own motion, by the filing of the so-called 'Supplementary Cross 
Bill' herein. 

"(f) For more than four years prior to tbe flUng of the said supplementary 
cross biU, the city bas claimed and contended that it was absolved and re- 
leased from the contract with this défendant, and that It did not propose to, 
and would not, purchase the défendants System of waterworks, or any part 
thereof, although said company bas always denied, and does still deny, said 
<;laim. 

"By reason of which facts this défendant avers that said city Is disabled, 
debarred, and prohibited from purchasing its said System of waterworks, and 
that said city waived any and aU right to do so." 

ïhe answer also contained allégations as to the title to the property consti- 
tuting the company's sy.stem, and the company's ability to convey, and denied 
the allégations of the soipplemental cross bill as to insufflciency of the com- 
pany's System, and damages to the city therefrom. 

On the hearing of the cause, on March 22, 1894, the city flled an amendment 
to it^ supplementary croas bill, as follows: 
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"If, As defeodant In Its various pleadlngs avers, It now bas sucli a system 
of watertrorkB as by tbe act of Mareh 24, 1873, and Ordlnance 10,524, pro- 
vided for, then your orator Is ready and willlng, and now oflfera, to pay for 
same a fair and équitable value thereof. Your orator bas at ail times per- 
formed ail the duties and obligations on Its part, and Is ready and willlng to 
ablde by and perf orm ail obligations stlU remainlng. If any, Including the pay- 
aient oï flny money that ought to bé pald by vlrtue of said law and ordlnance; 
but It respectfnlly showà that, If the eourt should decree that the contract be 
speclflcally enforced, such decree ought to be accompanled with conditions re- 
qulrlng tbe company to fumish a complète, efficient, and unincumbered supply 
and distribution System, and requlrlng the company, until possession is ob- 
tained by your orator, to furnish water free of charge, and to account and pay 
over to your orator alllncome received slnce November 15, 1893. ïour orator 
theref ôre asks the court to ascertain and. détermine the rlghts of the parties 
under and by vlrtue of the said law and ordlnance, and as they existed on and 
after Ktfvember 15, 1893, and, when so ascertained and determlned, to enforce 
the sàme by a proper decree in the premlses." 

The toswer of the company to this amendment was as foUows: 

"Answering tbe amendment made to the supplementajy cross bill on March 
22, 1894; and numbered paragraph 12 thereof, the défendant says that it is 
not true that the said Kansas City has at ail times, or at any time, performed 
its duties or obligations in the promises, or that it eau or wlU do so in the future. 
A distinct breach of duty Is the wrongful refusai to pay to this défendant 
money éamed by It under the contract, and adjudged to It by this court. The 
défendant adopts its answer heretofore flled to the supplementary cross bill 
as an answer to said amended pleading, and prays as in said answer it has 
alreaûy prayed." 

AftOT âe testimony in th'e case was taken, the court appointed two commis- 
sioners to make personal inspection of the System of waterworks, and to esti- 
mate amd flx the value of the works and System as a whole, to be predicated 
on the Bctual value of the works, and not upon the stock of the company, and 
to be the falr and équitable value of thé whole works at the time; to estimate 
and flx,' also. In like manner, the proportionate value of that part of the System 
lying lii the state of Mlssoiuri; and to Inqulre and report on other matters. 
Upon the pleadlngs, the évidence in the case, and the report of the commis- 
sloners, the cause came on for hearing on March 23, 1894, and on Aprll 20, 
1894, a decree was rendered, by which it was ordered, adjudged, and decreed 
as follows: 

"First That under the act of the législature and the contract between the 
National Waterworks Company of New York and the dty of Kansas City, set 
ont In the pleadlngs in this case, the said eity is legally bound to purchase 
from said company, and said company Is legally boimd to sell to the said city, 
the full, complète, and entlre waterworks plant by which the said city and its 
Inhabitants are now suppUed wlth water, Including ail portions of said plant, 
as well that portion in the state of Kansas, and commonly known as the 
'Qulndard Supply Works and riow Pipe* as that portion sltuated in the state 
of Mlssoiurl, together with ail lots and lands belonging to or in any wise 
used as part of- said plant, with the exceptions mentioned In the eleventh para- 
graph of this decree, and everything of every nature belonging or pertalnlng 
to said waterworks plant 

"Second. That said city, under the said contract, is bound to pay for said com- 
plète or whole waterworks plant, and the said company is bound to receive in 
full payment therefor 'thé fair and équitable value of the whole works,' as 
provlded In said contract 

"Thlrd. The court flnds that the fair and équitable value of the said complète 
and whole waterworks plant Is two million seven himdred and fourteen thou- 
sand dollars ($2,714,000). 

"Fourth. That said city is entltled to tbe possession, use, and control of said 
whole and complète waterworks plant, and said company shall, on the SOth 
day of Aprll, 1894, surrender and deliver to the said city the said whole and 
complète waterworks plant and everything pertalnlng thereto, and ail rlghts, 
leases, or contracts relatlng thereto, and necessary or essentlal to the full en- 
joyment of said waterworks as they are now enjoyed and operated by the 
said company; and the said company is hereby enjomed from uslng or opérât- 
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tog sald Works, or retataing possession or control of any part thereof , after 
the Bald SOth day of April, 1894, and Is enjoined from refusing or denying 
to sald city the complète aad peaceable possession of said works on that day; 
and said clty Is enjoined from refusing or neglectlng to demand and accept 
the possession of said works on that day, and no appeal of this cause by elther 
or both of the parties thereto shall operate to suspend thèse injunctions. 

"Fifth. In the event that sald company iS' unable to dellver the possession of 
the whole and complète waterworks plant, includlng the Qulndaro Supply 
Works, then sald company shall dellver and the city shall recelye on or before 
said SOth day of April, 1894, that part of the plant In the state of Missouri; 
and said company is hereby enjoined from Interfering wlth the possession of 
said city to that part of said works sltuated In the state of Missouri; and this 
Injmiction shall remain in force pending any appeal In this case. 

"Sixth. The sald company, withln six months from the date of this decree, 
shall make, exécute, and dellver to the clty a good and suffielent asslgnment 
and conveyance of sald whole and complète waterworks plant mentioned in 
the first paragraph of this decree, acceptable to the city or approved by this 
court, and when such conveyance Is accepted by the clty, or approved by this 
court, the city shall become bound to pay to the said company the sum of two 
million seven hundred and fourteen thousand dollars ($2,714,000), being the 
falr and équitable value of sald works in the manner foUowlng, that is to say: 
The city shall agrée and assume to pay on the incumbranees and liens on sald 
waterworks plant, to the holder or holders thereof, as thelr several rlghts 
and interests and prlorlty thereto shaU appear, an amount of sald lien equal 
to sald sum of two million seven hundred and fourteen thousand dollars 
($2,714,000), and shall become bound to save said company harmless as to that 
amoimt of said lien. When said sale and transfer of sald waterworks plant 
is made as provided in this paragraph, the liability of the city to pay therefor 
as herein provided shall relate back to the SOth day of April, 1894. 

"Seventh. If the waterworks company shall fall to make and tender a suffi- 
elent conveyance of sald whole and complète waterworks plant wlthin said 
six months from the date of this decree, then the city shall not be required to 
pay the price fixed for the complète and whole plant; and the question wheth- 
er the clty shall pky, or is liable to pay, any sum whatever, for that part or 
fraction of the plant tn Missouri whlch does not include the source of supply, 
Is reserved. 

"Eighth. That said city Is not entitled to recover from said company any 
sum for or on account of any of the several clalms for damages set up In Its 
cross blU. 

"Ninth. The said clty shall pay to sald company the contract price for hy- 
drant rentals dovra to and includlng the SOth day of April, 1894, amoimtlng, 
principal and interest, after deducting ail payments made thereon, to the 
sum of one bvmdred and thirty-nine thousand four hundred and fifty-two dol- 
lars and elghty-two cents ($139,452.82), to be pald In the time and mainnér 
following, viz.: One-thlrd of said sum shall be pald npon delivery by sald com- 
pany to the clty of the possession of the whole and complète waterworks plant 
as required in the fonrth paragraph of this decree, one-thlrd when sald com- 
pany shall dellver to the clty a suÎQicient conveyance or transfer of the whole 
and complète waterworks plant, and the remalnlng third six months there- 
after; each of s&id Installments to bear Interest at 6 per centum per annum 
from April 30. 1894. 

"Tenth. That said company shall bave the right to collect and retain ail 
water rentals whlch were due prior to the SOth day of April, 1894, and no 
clalm therefor shall be made by the clty against the company or the con- 
sumers; and the clty shall collect and approprlate to its own use ail water 
rentals whlch may accrue after the SOth day of April, 1894, and sald company 
shall hâve no clalm against the clty or the consumers therefor. 

"Eleventh. That, conformably to the consent expressed by counsel for both 
parties at the hearlng, the property described in the pleadings as the 'Kaw 
Point Pmnping Station,' and the six or ten acres of land, more or less, con- 
nected therewith, and now owned by said company, shall remain Its property, 
and shall not be conveyed to said city as part of said waterworks plant. The 
value of sald Kaw Point pumping station has been deducted from the price 
to be pald for the complète works. 
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l'ÎBwôMthiîTUateach part J- «hall payiOne-halfof theicostsof thèse suit». 
~ ^Wtttteenth; Ttoat this case Is reserVed for the purpoae Of making such other 
anâ<£ctt<thffiF>arders as may be found necessaty to carry this decree into eflect, 
and as faïay b© équitable and just" 

0. Q, îichenor, Gardiner lathrop, and Lj G. Krauthoff, for 
National Waterworks Company. 

Frant'flageMan, Joïm G. Gagèi L. 0. Slavens, B. W. Quarles, O. H. 
pèan,;i^ià"P. iP. fii)zzellè, for Kànsas Gity, Msâ^^ 

Bef ore BKEWEE, arcuit Justice, SANBORN, Circuit Judge, and 
TflÀtEB, District Jùdge, 

BREWER, Circuit Justice, stated the conclusions of the court as 

The qrgéiaçy of the situation s^iïis to forbid that this case should 
be retainSd by us for tbe length of time whi«h -would be required for 
the préparation of an opinion thoroughly and satisfactorily discuss- 
ing ail the difficult questions prfeseiited by counsel. AU the time 
àt our command ~we hâve given tô ah exaniination and considération 
of the voinminous testimony, the elaborate briefs, and exhaustive 
arguments of counsel. We feel, theref ore, that it is a duty to simply 
forinùlate brîefly thè conclusioûs to which we hâve arrived, and 
announce tbe décrié which mustbe en tered. 

1. The aetof 1873 provided '^tlxàt at the expiration of the twenty 
years, if. the grant be not renewed, the city shall purchase." The 
ordinance passed in pursuance of that act, and in efifect the contract 
nnder ■^W'hich. the works were çreated, provided that on a failure 
to renew tiie grant at the expiration of 20 year^ "the çity shâll then 
be required to purchase." There bas been no renewal of tiie grant. 
The tv^enty years hâve elapsed. The imperative voice of the act 
and tb,e Ordinance is that the city "shall purchase." Thîs is not an 
incideiital, dîrectory, or subordinate provision, but one mandatory, 
vital, and. çontroUing. The thoaght of the législature was that the 
city should own its -waterworks; 'that, if any arrangement was made 
ivith a Corporation for their cOnstiniction and opération, the control 
and right of such company shonld'be temporary, and the city should 
becorae, willingly or unwillingly, at a certain time the owner. The 
time fixed was at thè; expiration Of'20 years, with a privilège of ex- 
tension for ànother 20 years. This vital, mandatory, sind controUing 
provision compels a decree that tbe company sell and the city buy. 
Such was the will of the législature; such the tenus 'of the act and 
the ordinance. 

2.. With refei-ence to the mattër of pleading, nearly two years 
bef ore the expiration of the 20 yeai-s tbe company filed a bill alleging 
performance on its part of the terms of the contract, and alao threat- 
ened action on the paît of the çity in violation of its obligations, 
^nd praying a decree tjlât the contract "is a valid âhd subsisting 
çoiitract, binding and obligatory upop, your orator and the défendant, 
and that the défendant keep and abide by the same, and that, upon 
your orator's duly and faithfully doing and performing ail things yet 
remaining to be donc upOn its part, the défendant, its officers and 
agents, keep and perform the covenants, promises, and agreements 
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on its part, so far as they are executory and unperformed, and that 
jour orator may hâve such other and further relief as the case may 
require, and as may be conformable to equity, and to your honors 
may seem meet" At that time the obligation of the city to pur- 
chase had not yet arrived, but under such a bill a decree, after the 
lapse of 20 years, and when, there being no renewal of the term, 
the obligation of the city to purchase has arisen, may properly re- 
quire the last act of compliance with the terms of that contract, to 
wit, purchase and payment by the city; so, notwithstanding the fact 
that the cross bill of the city, and the amendments thereto, may not 
be altogether harmonious, and might, if they stood as the only 
affirmative pleadings, be obnoxious to the criticisms of the counsel 
for the Company, yet there is in the original bill, with its prayer, 
coupled with the changes of right brought by lapse of time, suffl- 
cient allégation and prayer upon which to rest a decree for the com- 
pletion of the sale and purchase. It is true, and indeed confessed in 
the argument of counsel for the company, that it would now prêter 
not to sell, but to continue the franchise; but, nevertheless, it has 
for nearly three years placed itself before the court in the attitude 
of asking a decree for performance of this contract; and, never 
having dismissed its bUl or withdrawn its prayer, it is now too late 
to saj that the decree for sale and purchase is not responsive to the 
pleadings. If there were any formai defect, — any omission or addi- 
tion of statement necessary to distinctly présent the issues and up- 
hold the decree, — an amendment would be permissible at the présent 
time, and in the appellate court. Pleadings in equity cases may be 
conformed to the proofs; and we hare the parties before us, the 
entire facts of the controversy, and the arrivai of the time when a 
final détermination of the rights between them is necessary. No 
technical defect in the pleadings shonid stay the hands of a court of 
equity. 

3. We dissent in toto from the claim of the city that at the lanf"* 
of the 20 years the title to this property, with the right of possession, 
passed absolutely to it, without any payment or tender of payment, 
leaving only to the company the right to secure compensation by 
agreement or litigation, as best it could. Much was said in argu- 
ment of the relative rights of lessor and lessee to buildings erected 
during the term of the lease. The city and the company were called 
licensor and licensee, and it was insisted that, as the right to operate 
was to cease at the expiration of 20 years, the relation was équivalent 
to that of lessor and lessee; that full title and right of possession 
passed instantly to the city, leaving ail questions of amount and time 
and manner of payment to be subsequently determined. Much was 
said, too, about the rule of construction of public grants; that rule 
bejng that the grants are to be construed favorably to the public, 
and unfavorably to the grantee. It is unnecessary to attempt to de- 
fine the peculiar quality of the title held by the company, nor do we 
question the rule of construction of public grants; but ail contracts 
involving property rights and obligations between municipalities 
and individuals must be presumed to be based upon and to recognize 
the ordinary laws of business transactions, and, if any departure 
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theiçefrom is contemplated, such departure inust be clpatly màni- 
fested. !Now, the familiar and ordinary law of business transactions 
te tbat he who parts with. title receives, at the time, payment. In 
otber words, payment of price and transfer of property are contem- 
poraneous and concurrent acts. Wben it is affinned that a contract 
made by a municipality conteàpiates that he whose money builds 
and conatmcts, and therefore establishes title to, property, shall 
surrender his title and possession without payment, or even the 
amouut thereof determined, the language compelling such a con- 
struction must be clear and imperative. There is no such language 
in either the act or the ôrdinance. While it is true that the act 
provides that no grant so made shall confer the right to operate the 
waterworks for any period beyond 20 years, yet such provision is 
no more imperative than the one that at the expiration of the 20 
years the city shall purchase and pay therefor. If the city fails to 
purchase and pay, it acquires no title, no right of possession, to the 
property of the water works. There is no language which would 
justify the court in saying that it is clearly expressed that the pur- 
pose of this contract and the thought of the législature were to vest 
the title and right of possession in the city at the end of 20 yearfe, 
leaving to future litigation the flxing of the amount and the enfor- 
cing of the fact of payment. If at the expiration of the 20 years the 
city had tendered to the company, in payment for the property, an 
amount admitted or found to be "the fair and équitable value," 
doubtless the right of the city to the possession and future earnings 
would hâve immediately accrued, and the présent decree would hâve 
been based upon such transfer of right, but no such tender was 
made. In so far, therefore, as the decree of the circuit court at- 
tempted to transfer the title and the possession to the city before 
payment, we are constrained to hold that it was erroneous. 

4. It is objected that the city, by virtue of the certain amend- 
ments to its charter and certain acts of the législature, bas become 
disabled from taking the title to ail the property which makes up 
the waterworks System. This is a içatter in respect to which the 
cpmpany need not concem itself. If it is paid the fair and équi- 
table value of the property, as provided by the contract, then its 
rights bave ceased, and the city can settle with other parties the 
matters of title and possession. 

5. The difflcult question, however, still remaîns; and that is, 
what is "the fair and équitable value" which, by the statute and the 
ôrdinance, the city is to pay for the waterworks? This amount was 
found by the circuit court to be |2,714,000. The company insists 
that the test is to take the income or earnings, and capitalize them. 
The earnings pay 6 per cent, on four millions and a half. In other 
words, the company has produced a property which earns 6 per cent, 
on four millions and a half; and that, it is çlaimed, is the fair valu- 
ation of the property, 6 per cent, being ordinary interest On 
the other hand, the city insists that the franchise has ceased, and 
that basing the value upon earnings is in effect valuing a franchise 
which no longer exists, and which the city is not to pay for; that 
*;he true way is to take the value of the pipe, the machin ery, and real 
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estate, put together into a waterworts System, as a complète struc- 
ture, irrespective of any franchise, — irrespective of anything which 
the property earns, or may earn in the future. We are not satisfied 
that either method, by itself, will show that v^hich, under ail the 
circumstances, can be adjudged "the fair and équitable value." 
Capitalization of the eamings will not, because that implies 
a continuance of eamings, and a continuance of earnings rests 
upon a franchise to operate the waterworks. The original cost of 
the construction cannot control, for "original cost" and "présent 
value" are not équivalent terms. Nor would the mère cost of re- 
producing the waterworks plant be a fair test, because that does 
not take into aecount the value which flows from the established 
connections between the pipes and the buildings of the city. It 
is obvions that the mère cost of purchasing the land, constructing 
the building's, putting in the machinery, and laying the pipes in the 
streets — in other words, the cost of reproduction — does not give 
the value of the property as it is to-day. A completed System of 
water works, such as the company has, without a single connection 
between the pipes in the streets and the buildings of the city, would 
be a property of much less value than that System connected, as it 
is, with so many buildings, and earning, in conséquence thereof, 
the money which it does earn. The f act that it is a System in opéra- 
tion, not only with a capacity to supply the city, but actually sup- 
plying many buildings in the city, — not only with a capacity to earn, 
but actually earning, — makes it true that "the fair and équitable 
value" is something in excess of the cost of reproduction. The fact 
that the company does not own the connections between the pipes 
in the streets and the buildings — such connections being the prop- 
erty of the individual property owners — does not militate against 
the proposition last stated, for who would care to buy, or at least 
give a large price for, a waterworks System without a single con- 
nection between the pipes in the streets and the buildings adjacent. 
Such a System would be a dead structure, rather than a living and 
going business. The additional value created by the fact of many 
connections with buildings, with actual supply and actual earnings, 
is not represented by the mère cost of making such connections. 
Such connections are not compulsory, but dépend upon the will of 
the property owners, and are secured only by efforts on the part 
of the owners of the waterworks, and inducements held ont there- 
for. The city, by this purchase, steps into possession of a water- 
works plant, — not merely a completed system for bringing water 
to the city, and distributing it through pipes placed in the streets, 
but a System already earning a large income by virtue of having 
secured connections between the pipes in the streets and a multi- 
tude of private buildings. It steps into possession of a property 
which not only has the ability to earn, but is in fact earning. It 
should pay therefor not merely the value of a system which might 
be made to earn, but that of a System which does earn. Our effort 
has been to deduce from the volume of testimony that which, in this 
View of the situation, can be safely adjudged "the fair and équitable 
v.62F.no.lO— 55 
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valtïê." The original cost of the wotks is not accurately and satis- 
fàctèrily sïéwn. If it would hâve assisted us in reaching a con- 
clusidû,— if j in conséquence of oùr ignorance thereof, we hâve 
not plàcedthe value upon this propérty which it deserves, — the Com- 
pany is albne to blâme, for by the production of its books it could 
hâve Glearly shown the actual coêt of every part and of the whole 
of this 'property. There is a large ainount of testimony as to the 
probable cost of reproducing the System, to which strenuous objec- 
tion is màde on the ground of an àllèged temporary and extrême de- 
pression in the cost of liabôr and mâterial. We hâve before us the 
estinîate placed by two gentlemeà bf expérience and capacity, ap- 
pointed as commissioners, with direction to report "the fair and 
équitable value;" but neither by the order of the court appointing 
them, nor by their report, are we advised as to vi*hat they considered 
a criterion of the présent "fair and équitable value." If they added 
anything beyond what în théir judgûient was the reasonable cost 
of reproduction, we are not advised as to how much they added, 
or what they took into consideratiôù in making sucli addition. We 
hâve thè fact of liens placed upo» the property, to the extent of 
$8,000,000, with the qualified approval of the city officiais. We 
hâve also the statement of the earnîngs, and the estimate of the 
value upon the basis of a Capitalization of thosè eamings, amount- 
ing, as stated, at six per bent, to four and one-half millions. Re- 
jecting the latter as too high, and the cost of reproduction as too 
low, and taking into considération the entire history of the trans- 
actions between the company and the city, from its commencement 
to the présent time, we hâve sought to place a value upon the prop- 
erty as it stands, with ail the connections already made between 
the pipes and the private and public buildings, and with the work 
which it is in fact doing of supplying ail thèse buildings with 
water, and receiving pay therefOr, That valuation, after much dis- 
cussion, comparison of figures, and readjustments, we hâve ail 
agreed, is three millions of dollars; and in reaching this resuit we 
hâve excluded from our estimate the value of the Jarboe street rés- 
ervoir property, which, as we understand the testimony, has hereto- 
fore been paid for by the city. 

6. In its cross bill the city has made claim for damages, and in- 
sisted that the waterworks system does not corne up, in efficiency 
and completeness, to the requirements of the contract. We agrée 
with the circuit court, after reviewing carefully the testimony, 
that the city is not entitled to maintain this claim. It has for 
many years recognized- 'and accepted this waterworks system as 
havingbeen constructed in f ull compliance with the demands of the 
contract, and it is now too late to repudiate such récognition. 

This is perhaps ail that it is neeessary for us td say. We hâve 
stàted our conclusions, and outlined. our reasons therefor. Pur- 
ther than that we are unable to gd, without, as stated in the open- 
ing, taking more time Ihan the circuîhstancès wiïl permit. In order 
to close as far as possible ail disputed matters, we hâve prepared 
the form of a decree Whiêh is to be entered by the circuit court 
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Thia case is àccofdingly remanded to the circuit court, with direc- 
tipns to Tacate ,its former decree, and in lieu thereof to enter tlie 
f olldwing decree» to wit : 

First It Is ordered, adjudgea, decreed, and determined that under the act 
of the législature of the state of Missouri of March 24, 1873, and the contrait 
evidenced by Ordinance No. 10,524, between the National Waterworks Com- 
pany, of New York, and the city of Kansas City, Missouri, whlch act and 
ordinance are referred to in the pleadlngs In this case, the said city is now 
legally bound to purehase from said company, and said company is legally 
bound to sell to the said city, the fuU, complète, and éntire waterworks plant 
and appurtenances by whlch the said city and Its Inhabltants are now sup- 
plled wlth water, Includlng therein that portion of said plant situated in the 
State of Kansas> and commonly known as the "Quindaro Supply Works," 
and the flow pipes leading therefrom, as well as that portion of said works 
which is situated In the state of Missouri, together wlth ail lots of land, build- 
ings, and réservoirs belonging to, or In any wlse used as a part of, said plant, 
with the exception mentloned in the eleventh paragraph of thls decree, and 
everythlng of every nature pertalning to said waterworks plant. 

Second. That said city, undér the said con tract, is bound to pay for said 
complète waterworks plant aforesald, and the said company Is bound to 
receive in full payment therefor, "the falr and équitable value of the whole 
Works," as provided In said contraot evidenced by Ordinance No. 10,524. 

Third. The court flnds, adjudges, and decrees, that the falr and équitable 
value of said complète and whole waterworks plant, excludlng the Jarboe 
Street tract, which belohgs to the city, is three million dollars, and that said 
city is legally obligated tO pay that sum therefor. 

Fourth. That said company is entltled to retaln the possession, use, and 
control of the wliole and complète watèrWorks system and plant aforosaid 
until final pâyment tberefor shall be made by said city as hereinafter pro- 
vided; and said city is hereby enjoined from Interferlng wlth such possession, 
use, or control' until such payment is made; and said company, ou its part, 
Is hereby enjoined from refusing or neglectlng to supply water to the city, 
and from refusing or neglectlng to prOvlde private consumers with vvater, 
as heretoforë during such perlod. 

Fifth. It is further ordered and decreed that on or before the Ist -"ay of 
December, A. D. 1894, the said company shall cause tb be executed, and .siiall 
deliver to the clerk of this court, who shall hold the same in escrow, good and 
sufflcient deeds, assignments, releases, bllls of sale, and other convejauces 
whereby the whole and complète waterworks system and plant aforesald, 
includlng that portion thereof which is situated in the state of Kansas, may 
be transferred to said city free and clear of ail burdens, obligations, liens, 
and Incumbrances of every klnd, save the lien created by the two mortgages 
executed by the waterworks company, respectlvely, on August 1, 1883, and 
June 1, 1885, each of which mortgages secures bonds of said company, said 
to be now outstanding in the sum of one million flve hundred thousand dol- 
lars; that said deeds, releases, assignments, bills of sale, or other conveyances 
shall be retained by said clerk, but said clerk shall furnish full and complète 
copies of ail such instruments to the city or its attorneys of record, for 
their inspection. 

Sixth. It is further ordered and adjudged that after the exécution and 
dellvery to the clerk of the deeds, assignments, releases, and bills of sale 
aforesald, the said city shall be entltled to thirty days in which to ex<;ept 
to the sufflciency of such conveyances; and power is hereby reserved to hear 
and détermine such exceptions, and to make ail needful orders In relation 
thereto. When such deeds, assignments, releases, and bills of sale shall 
hâve been executed and filed as aforesald, and after the approval thereof by 
the court, If the same shall be excepted toby the city, said city shall thereupon 
pay to the clerk of this court the said sum of three million dollars, being the 
falr and équitable value of said waterworks plant as heretoforë assessed, or 
It shall cause the same to be so paid. Said paymeût shall be ma4e to said 
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clerk for the beneflt of whom It may concem, and power Is hereby reserved 
to the court to détermine who are entltiéd to sald fund after the same shall 
havé been so pald into tHe court; and powèr Is also reserved to permit any 
person or persons or corporation who may hereafter clalm to bavé à légal 
or équitable lien upon sald fund to Intfervene for the protection of bis or 
. thebr Interest. 

Seventb. It Is further ordered and adjudged that upon payment belng 
made by sald city as aforesald 6t sald sum of three million dollars, and of 
the bydrant rèntals mentloned in paragrapb nlne, sald clerk shall deliver to 
sald city or Its authorlzed ; représentatives ail deeds, assignments, releases, 
bills of sale, and other munlments of tltie then held by him in escrow; and 
thereupon sald city shall become vested with the title to sald waterworks, 
and it shall f orthwith be entitled to the exclusive possession, control, use, and 
énjoyment of sald èntlre waterworks System and plant, and to ail revenues, 
of whatsbever nature, thereafter resultlngltherefrom; and said waterworks 
Company shall forthwith surrender the possession and control thereof to said 
city, and the Interest of sald company thereln shall thenceforth cease and 
détermine. 

Bighth. It Is further ordered, adjudged, and decreed that said city shall 
,have the rlght to enter into any agreement whlch it may deem proper for the 
assumption, continuation of tiie lien, paym^it, or cancellation of any of the 
outstandtng mortgage bondsj aggregatlng three million dollars, whlch are 
referred to In paragraph fly*; of this decree^ and that any arrangement which 
said city may so enter into ^with the ownersand holders of said bonds, whlch 
shall resuit in the canceùatjbn or payment of any thereof, or in the continua- 
tion of the lien, or in the assumption of any thereof by the city, and in the 
release of the waterworks conjpany from its obligations thereon, shall operate 
pro tanto to discharge sald city frpm its obligation to pay the three million 
dollars as provided In the slxth, paragraph of this decree; and, for the pur- 
pose of enabling said city to avall Itself of the provisions of this paragraph 
of the decree, power is hereby reserved to the court to ascertain hereafter to 
whàt estent. If any, sadd bonds hâve been canceled, pald, continued, assumed, 
or otherwlse discharged by agreement between said bondholders and the 
city, and to make ail needful orders In that behalf. 

Ninth. It is further ordered, adjudged, and decreed that in addition to the 
yalue of said waterworks plant, flxecl and to be paid as aforesald, the sald 
city shall also pay ail unpald hydrant rentals which accrued prior to Novem- 
ber 15, 1893, and ail subsequently accruing hydrant rentals, according to the 
rate heretofore fixed by agreement between said city and company until such 
tlme as the sald city shall become entitled to the possession and use of said 
waterworks by virtue of compliance on its part with the préviens provisions 
of this decree. Until the last-mentloned date, sald waterworks company 
shall be entitled to ail the eamlngs and revenues of sald plant, whether 
derived from indivldual or public consumers; but said company, on its part, 
shall be compelled, during said perlod, to keep sald waterworks plant in 
good repair, and shall also pay, as and when the same shall mature, the 
several interest installments that may accrue on the mortgage bonds men- 
tloned in paragraph flve of this decree. Said payment of hydrant rentals, 
as well as the assessed value of the works, shall be made before said city 
shall assume possession and control of said waterworks; and power is hereby 
reserved tothe court to hereafter state an account, if necessary, for the sum 
due for hydrant rentals, and tO make ail needful orders necessary and proper 
to enf orce this paragraph of the decree. 

Tenth. It is further ordered, adjudged, and decreed that the city Is not 
entitled to recover from sald company any sum for or on account of any of 
the several claims for damages set up In its cross bill, and as to sald claims 
for damages said cross blU is hereby dismissed. 

Eleventh. That, conformably to the consent expressed by counsel for both 
parties at the hearing, the, property descrlbed in the pleadlngs at "Kaw Point 
Fumping Station," and the six or ten acres of land, more or less, connected 
therewith, now owned by sald company, shall remain its property, and shall 
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not be conyeyed to sald eity as part of said waterworks plant. The value 
of sald Kaw Point pumplng station has been deducted from the prlce to be 
pald for the complète works. 

Twelfth. It Is further adjudged that each party shall pay one-half of the 
costs that hâve accrued in thèse sults up to the entry of this decree. 

Thirteenth. That the court doth now reserve to Itself the power to make 
any further order or orders that may hereafter be found necessary to carry 
this decree Into full efifect, and as may be deemed équitable and just 
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(Circuit Court, D. Kentucky. June 12, 1894.) 

No. 1.841. 

1. COBPOEATIONS — PkOFITS OF CONTBACTS BY OfFICEHS — RiGHTS OF StOCK- 

HOIiDEHS. 

Promoters of a bridge company, the only subscrlbers to its stock, 
agreed to asslgn to complainant a certain interest thereln. Thereafter 
two of them, offlcers of the company, made on its behalf a contract with 
a construction company, whereby that company, for $1,000,000 In bonds 
of the bridge company and the entire $1,500,000 of bridge company's 
stock subscribed, agreed to construct the bridge, furnish money to acquire 
land for approaches, and return to the subscrlbers to the stock $200,000 
thereof, the contract recitlng that the $1,500,000 stock was used by the 
bridge company with the consent of the subscrlbers. At the same time, 
said two offlcers agreed with the construction company, for $300,000 in 
bridge company's bonds and $600,000 in bridge company's stock, to pro- 
cure and convey title to said lands needed for right of way. Tbey re- 
ported the construction contract to thelr board of dlrectors, but said 
nothing about the right of way contract. They afterwards procured the 
necessary lands, using only the bonds for that purpose, and making a sub- 
stantial profit in the transaction, as they had expected to do. Beld, that 
the $600,000 of stock was not a part of the real considération for the right 
of way contract, but was a profit on the construction contract, in which 
complalnant was entitled to share, as asainst sâld offlcers, and they held 
hls share thereof as trustées for hlm. 

2. Samb — Agency of Officeus— Action bt Stockholdbeb. 

As said offlcers, in so disposing of the stock, held the direct relation of 
agents to the stockholders, including complalnant, they were directly ac- 
countable to the stockholders for the stock Improperly dlverted to thelr 
own benefit, and complalnant might maintain an action for hls share 
thereof without showlng a refusai of the company to sue. 
8. Same — Paid-TJp Stock. 

The subscrlbers to stock of a bridge company agreed that it might use 
so much of the stock subscribed as might be necessary to construct the 
. bridge, retumlng the remalnder to be divlded among them. The company 
made a contract with a construction company by which the latter, in con- 
sidération of the transfer to It of ail the stock subscribed, agreed to con- 
struct the bridge, and to return to the subscrlbers a certain quantlty of 
the stock; and It was agreed that the whole Issue of stock should be 
treated as pald up by the acquisition of the franchises and the érection 
of the bridge. Beld that, as between the bridge company and its sub- 
scrlbers, this agreement was valld, and the stock retumed to them must 
be treated as pald up. 
4. Relbasb — Ignoeancb dp Facts — Thusts. 

The subscrlbers to stock of a bridge company agreed that it might use 
so much of the stock subscribed as might be necessary for the construc- 
tion of the bridge, the remalnder to be retumed to be dlvIded among 
them. Two offlcers of the company, duly authorlzed, made a contract on 
Its behalf with a construction company, by which the latter was to con- 
struct the bridge, receive a transfer of ail the stock, and return a part of 
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It iW the »ubscribers.i Byanother cantract, the same ofBeere agreed to 
procure for the coustmctlon Company niecessary rigbta of way, In considr 
eration of the transfer to them of certain bonds and a part of the stock. 

, : Coniplalnanti one o£ the Bftrties ent^tlecl tpishare in ^e distribution under 
th'e original agreenient, r,e!qelved his portion of the stocli returned under 
the con8,tjruction qonit^aflt,,and gayç th€t ;çiB(Cers a full release of ail daims 
agalnst them, having atthat time no Iqiowîedge of the right of way cpa- 
tract fipW, that the rp^ça^e.did not preYenjt ]iira from subsequently claim- 
ing his share of the stock received by the offlcers under the right of way 
contract, on the ground that such stock was a profit under the construction 
contract, and should be dlvided among the stockholders. 

6. Lâches— F AiLURE t,o Makb Inquihy. 

The défense of làche^'on the ground' tiiat complainant, by inquirj', 
might hâve iearned th€S:fg.cts relled on,, and flled his bill earlier, is not 
available t» défendants, wh'o were under obligation to disclose to him 
such facts without inquiry; especially where the delay bas worked no 
inequity to them. , 

6. Bpecipic Performance— Jukisdiction — Transfer of Stock. 

Where Jurlsdictloï» 4s acquired on the ground thatrthe suit is to enforce 
a trust, the court may; compel performance of an : obligation to transfer 
stock, the subject of such trust;, the value of which; is uncertain. 

1. COKPOKATtONs-CoNàorjrbAfiON— Stock— Rbgistry os' jTransfers. 

Two corporations, séVéttiily chartered by Kentucky and by Ohlo for 
the purpose of bùlldltig «.bridge across the Ohlo river, were Consolidated 
under lA?ra of both etates. i.'iBlalntlff, in a suit agalnst stockholders to re- 
' cover stock of the consoUdatèd <;ompany,vprayed that the transfer to him, 
if decreed, might be registered, and to that end made the Kentucky cor- 
poration a party. HeU, thW the blU niuat be dismissed as to it, for it had 
no authorl^ to reglster transfers of the Consolidated stock. 

Thia ia a bill in equity ibrought by Louis Erohn, a citizen of 
Ohio, to compel B. W. !N9lâbii' and Jobn A. Williamson, citizens 
of Kentucky, to assigotoliiin $48,000 oftUe capital stock of the 
Central Bailway & Bridge Company.; The Central Eailway & 
Bridge Company, averred to be a citizen of Kentucky, is made a 
party to the bill, for the purpose of seçûring a register by it of the 
transfer of the stock. •' 

■\. The action is based on the following facts: Nelson and Williamson, to- 
gether with one Klrk and oue<Hawthorn, prççured from the Kentucky légis- 
lature a charter for a corporation, with power to erect a toll highway bridge 
from Newport, Ky., to Cincinnati. Ohio. The eompany was orgauized, and 
the four promoters subscrïbed to $l,500,00ft of; the capital stock. An Ohio cor- 
poration for the same purpose was organized, and the two companies were 
then Consolidated, under the laws of both states. The needed fédéral, state, 
and municipal franchises and privilèges ; were obtained in both states; so 
that nothing remained to b.e doue but the purchase of l^nd for the approaches, 
ançl the construction of t;hie,i)ri3ge,. Louis, Krohn and 0. B. Simi-all were in- 
teriested in .the Ohlo Rlvèr; Construptipn Company, organized to float the 
bridge company's bonds and, to bulld thé bridge. A contract was entered 
Intid with the bridge comjpàny for thls .purpose. Subsequently, in October, 
1889, it was deemed best to abandon tihp contract, after the partial érection 
of one pier, begun to prevept the lap^e of ; rlghts secured to the bridge eom- 
pany by an ordinaiiçe of thé clty of Newport. ICrohn qontributed to the érec- 
tion of the pier $336. When the contract betweeh the, construction eompany 
and the bridge eompany was abandoned, the promoters of the bridge eom- 
pany,. who were also lacgely interestéd in the construction eompany, executed 
the fôllowlngagreement: |,V ,. ■. 

"We, the underslgned, hereby agrée toassign to Louis Krohn the same in- 
terest in the Central Railway & Bridge Company that said Krohn now holds 
in the Ohio River Construction Companyr which it is agreed is eight per 
cent; the sald Krohn tobear his proportion of future expenses incurred by 
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the Central Rallway & Bridge Company whenever the other holders of stoclc 
in said bridge company eontribute to sald expenses their proportion; the 
considération hereof belng the cancellation of the contract between the Ohlo 
River Construction Company and the Central Rallway & Bridge Company, 
in whlch said Krohn is interested. 

"[Signed] R. W. Nelson. 

"Jno. W. Klrk. 

"Jno. A. Willlamson. 

"L. R. Hawthorn. 
"Newport, Ky., Oct. 23, 1889." 

By a simllar contract, Simrall was glven a 5 per cent. Interest in the bridge 
company. By résolution of October 24, 1889, Willlamson, as président of the 
bridge company, was authorlzed to make a contract for the construction of 
the bridge. After varlous negotiatlons with différent bridge construction 
companies, Willlamson and Nelson, who was vice président, dlrector, and 
attorney of the Central Bridge Company, went to Cleveland, and made two 
contracts, of date March 31, 1890, with the King Iron Bridge & Manufactur- 
Ing Company, of that city. One was a contract between the King Company 
and the bridge company, by which, for $1,000,000 of the bonds of the latter 
company and $1,500,000 of its stock, the King Company agreed to completely 
construct and equlp the bridge by January 1, 1S91; to furnish the money 
necessary to acqulre the tltle to lands needed for the approaches to the bridge 
on both sides of the river; to return to the promoters of the enterprise and 
the subscribers to the stock $200,000 of the capital stock; to treat the entlre 
$1,500,000 of stock as paid up by the acquisition of the franchises aiid priv- 
ilèges and the érection of the bridge; and to pay to the Central Bridge Com- 
pany dally interest on $1,000,000 for every day's delay in the completion of 
the bridge beyond .Tanuary 1, 1891, except for such delays as might be oc- 
casloned by the failure of the Central Bridge Company promptly to procure 
land for the approaches at reasonable terms. The contract recited that the 
$1,500,000 of stock eonveyed to the King Company by the contract had been 
subscribed for by the four directors and stockholders of the company, but 
was used by the bridge company, with their assent, to secure the construction 
of the bridge. The second contract was made by the King Company with 
Willlamson, Nelson, and D. P. Eels, a banker of Cleveland. By this contract 
the King Company agreed to give Willlamson, Nelson, and Eels $300,000 
in money or bridge bonds, and $000,000 in biidge stock, in considération of 
their procurlng a tltle to the land necessary for the bridge approaches, and 
eonveying the same to the bridge company; the three indivlduals agreelng 
that. If the cost of the land and expenses of purchase and condemnatiou 
should exceed $300,000, they would pay the excess. Without such an assur- 
ance of the cost of the rights of way, signed by Eels, the King Company 
would not hâve entered Into the flrst contract Eels' interest in the contract 
grew ont of the fact that he had agreed to float the bonds for the compensa- 
tion usually paid for such services. By a writing of the same date with the 
contracts just described, Eels stlpulated that he was to hâve no Interest or 
part whatever In the $600,000 of stock, "In considération of Willlamson and 
Nelson giving tlieir personal attention and service to the purchase and ap- 
propriation of the rights of way" necessary to the completion of the bridge. 
Willlamson reported to the board of directors of the bridge company the 
exécution of the construction contract between the two companies, but he 
said nothing of the right of way contract. 

Shortly before the exécution of thèse contracts, Willlamson Induced Sim- 
rall to assign to hlm his 5 per cent. Interest lu the bridge enterprise for about 
$200; aud, a few days or weeks ^thereaf ter, made several efforts to procure 
an asslgnment to hlm of Krohu's mterest In the company, but Krohn décllned 
his offer. 

The bridge was construeted, and the necessary rights of way for the ap- 
proaches were procured. The land cost about $250,000. The expenses and 
lawyer's fées amounted to $30,000. It was necessary in buying the land to 
purchase more than enough for the approaches, because the approach on 
eacb side ran diagonally across many of the lots. The land was taken in the 
name of Williamson, and then there was eonveyed to the bridge company 
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only: -what was requlred for the approaches. The remnants were kept by 
Wllliarnson, for the beneflt of himself, Nelson, and Eels. Three such lots 
Urne bem:S0ld for $15,000. On the whole, the profit of the rigàt of way con- 
trafit,] exclusive of the $600,000 of stock, ranged from thlrty-five to fifty thou- 
sand dollars. Neither Williamson nor NeJson was satisfactorily dêfinlte on 
that subject In the settlement between Eels, ■Williamson, and Nelson, Wil- 
liamson took ?5,000, to pay for his services in superintending the purchase 
and condemnation of the right of way; while Nelson, as counsel in the 
transaction) had received $6,250. After the completion of the bridge, Krohn 
appiied to Williamson and Nelson for his share of whatever was due to the 
projectors of the enterprise. He was Informed by Nelson, speaking for him- 
self and Williamson, that his interest was limited to 8 per cent, of $200,000 
of bridge stock. Krohn was susplcious that this did not include everythlng 
he was entitled to, whereupon Nelson exhiWted to him the original contract 
for the construction of the bridge. Krohn iiisisted that he was also entitled 
to the $336, which he had advanced to the first construction company, with 
interest. After correspondence and much delay, upon threat by Krohn of a 
suit, Nelson and Krohn settled for $16,000 of the stock and $1,050 in money, 
and Krohn slgned the following receipt: 

"Received of R. W. Nelson, John W. Kirk, John A. Williamson, L. R. Haw- 
thorn, and the Central Railway & Bridge Co., sixteen thousand dollars of 
the capital stock of the Central Railway & Bridge Co., in fuU satisfaction 
and discharge of ail obligations agalust them, and each of them, and 
especially as regards an obligation dated October 23d, 1889, of which the pa- 
per on the face of which this is wrltten is a true copy; and also the $1,050.00, 
—in full of ail claims whatsoever to date. 

"[Signed] Louis Krohn. 

"March 16, 1892." 

Nelson says that he told Krohn that Williamson and he would not make 
anythlng except their share of the $200,000 and whatever they mlght make 
out of the right of way. Krôhn dénies that Nelson ever sald anythlng about 
the right of way. Nêither Nelson nor Williamson éxhibited the right of way 
contract to Krohn, and Krohn dénies ail knowledge of it or its contents until 
shortly before bringing this action, when he leamed of it from a iJublished 
açcount of a suit brought by O. B. Simrall against Williamson, in which the 
fact and contents of the right of way contract were stated. Krohn thereupon 
tendered back the $1,050 received at the settlement, and demanded $48,000 
of the bridge stock, as 8 per cent, of the $600,000 received by Nelson and 
Williamson in addition to the $200,000 mentioned In the construction con- 
tract. 

Win. Groebel, for complainant. 

Paxton, Warrington & Boutet, George Washington, and W. W. 
Oleary, for défendants. 

TÀFT, Circuit Judge (after stating tlie facts as above). Were 
this proceeding an attempt by Krohn to obtain from Williamson 
and Nelson the profits received by them from the |300,000 in money 
or bonds, paid by the King Company for the right of way, or from 
the remuants of land bonght, but not xised, for the bridge ap- 
proaches, the objection made by défendants' counsel that Krohn is 
hère seeking to assert the rights of the bridge company, without 
showing a refusai of that company to 'act in its own behalf, would 
be well taken, and the bill would hâve to be dismissed on that 
ground; for it is undoubtedly the law that a stockholder cannot 
be permitted to institute litigation on behalf of the corporation until 
hé has made every effort to induce the corporation to appear and 
maintain its rights in its own person, and unless its failure or 
refusai to do so is something like a fraud upon the complain- 
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ant Porter v. Sabin, 149 U. S. 473, 13 Sup. Ct. 1008; Dimp- 
fell V. Railway Co., 110 U. S. 209, 3 Sup. Ot 573; Hawes v. Oak- 
land, 104 U. S. 450; Macdougall v. Gardiner, 1 Ch. Div. 13. But 
in the case at bar the stock which Krohn seeks to recover never 
was the property of the bridge company. It belonged to the 
original subscribers, who, as the construction contract shows, per- 
mitted the corporation to use the same as part considération for the 
work of building the bridge. The real agreement between the 
four promoters and the corporation was that the bridge should be 
built for the bonds and as much less than the f 1,500,000 of sub- 
scribed stock as possible, and whatever was left of the stock should 
be divided among the promoters and subscribers, in proportion to 
their interests in the enterprise. The original promoters gave 
Krohn an interest of 8 per cent. When Williamson and Nelson 
went to Cleveland to màke the contract, they not only were acting 
for the company, but, in the disposition of the stock, they held 
the direct relation of agents to the stockholders, including Krohn, 
because it was the stockholders' property they were proposing to 
délirer; and they owed a duty, not to the company only, but di- 
rectly to the stock subscribers, to save as much of the stock as 
possible for division among them. If it turns out that Williamson 
and Nelson hâve so arranged the contracts that they hâve secured 
for their individual benefit $600,000 of the stock, as an apparent 
profit of the right of way contract, when, in fairness, it should 
hâve been added to the $200,000 returned to the original stock sub- 
scribers in the construction contract, I can see no diflficulty at ail 
in holding that there was such a direct trust relation between Wil- 
liamson and Nelson, on the one hand, and the stock subscribers, 
on the other, in the use of the stock to secure the érection of the 
bridge, that the former are directly accountable to the latter for 
the $600,000 stock thus improperly diverted to the individual benefit 
of the trustées. 

It will be observed that the net resuit to the King Company of 
the construction and right of way contract was that it should build 
the bridge for the proceeds of $1,000,000 of bonds and $700,000 of 
stock, less $300,000 in cash, — the flxed cost of the right of way. 
It was entirely immaterial to the King Company how the remaining 
$800,000 of bridge stock was disposed of. It was of no concern to 
that company whether it was ail returned to the stock subscribers 
in the construction contract, or that some of it was made to con- 
stitute part of the considération for the right of way contract. Nor 
had Eels any interest in the mode of distributing this $800,000 
of stock between the two contracts. In other words, Williamson 
and Nelson, as trustées, undertook to décide that, of the $800,000 of 
stock which the King Bridge Company was willing to give back, 
out of the total issue, the subscribing stockholders should receive 
but $200,000; and they, in their individual capacity, as additional 
compensation for entering into the right of way contract, should 
receive the remaining $600,000. The equity and fairness of this 
arrangement and division tliey never submitted to those for whom 
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they were acting, but they regacded the right of way contract aa 
"a private matter" (to use Nelson's language), with which the 
other stockholders had no concern. Under thèse circumstances, 
tkere is a heavy burden upon Nelson and Williamson to clearly 
establisb that it was fair and entirely just for them to make the 
$600,000 of stock part of the considération for the right of way con- 
tract, instead of returning it to the stockholders in the construction 
contract. The writing by which Eels agrées that he has no in- 
terest in the $600,000 of stock iniports that he relinquished his in- 
terest to Williamson and Nelson in considération of their giving 
their personal attention to the pnrchase of the right of way. But 
I cannot give this récital any weight. When Eels, Williamson, 
and Nelson came to divide the profit of the right of way contract, 
Williamson took $5,000 for his personal attention to the purchase 
of the right of way, and Nelson's services had been fully paid for by 
a couusel fee of $6,250. When the three men made the right of way 
contract) they believed they could secure the necessary land for 
less than |30Q,000. Eels expressly so states. Their judgment was 
vindicated, and they made Sj handsome profit out of it. Whether 
Nelson and Williamson can be caJled to account for that profit 
by the bridge company need not be hère considered- ; Sufflce it to 
say that, with the burden on them tp show that the $600,000 of 
stock was a reasonable addition to the considération for the right 
of way contract, they haye not sustained it. If it had been, why 
sbould Eels not share it? The explanation that it was used as a 
considération for perspnal services of Nelson and Williamson is 
shown to be unfounded by the subséquent settlement between the 
parties. The stock of the bridge company had no determined value. 
It was wholly spéculative. The division of the $800,000 between the 
two contracts was, in eiïect, a décision by Nelson, and Williamson 
that, in considération of the right of way contract, they were en- 
titled to three shares in the profits of the enterprise, while ail the 
stockholders, including themselves, should hâve but one; and this, 
without Consulting those most interested. Now, was the agreement 
to furnish the right of way contract for $300,000 burdensome? The 
circumstances show that it was not. Williamson and Nelson may 
be presumed to hâve been quite familiar with the land to be bought 
and its probable cost, and they do not show any reason whatever 
for thinking that the contract was a hazardous one. Eels went 
into it on their assurance, without any indemnity from them, be- 
cause he and they thought it a profitable spéculation. They were 
dght They cannot complain, now that they are called to account 
by their principal, who was given no option to approve or disap- 
prove the arrangement before it was execufed, if Ûie faimess of it 
is judged somewhat by its results. On the whole, I am convinced 
that the $600,000 of stock was no part of the real considération in 
the right of way contract, but that it should hâve been included 
itt-the construction contract. It is probable that Nelson and Wil- 
liamson considered that Krohn's contribution of money and labor 
to the enterprise. was bo small, as compared with their own, that 
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they were justifled in thus reducing the value of his iûterest. But 
they had given him an 8 per cent, interest in the whole enterprise, 
and no such plan as thls was, to deprive him of the full beneflt of it, 
can stand for a minute when challenged in a tribunal administering 
equity. This is not the first time that men of good repute and 
character bave deceired themselves into regarding as shrewd busi- 
ness strategy that which, in a court of equity, is wholly indefen- 
sible. The conclusion I reach is not based on the comparative cred- 
ibility of the parties and their witnesses. It rests on the admitted 
circumstances, from which the inferences I hâve drawn seem to 
me to be necessary. Pinding, as I do, that the $600,000 was really 
a profit of the construction contract, and not of the right of way 
contract, I must hold that Krohn is entitled, as against Nelson and 
Williamson, to 8 per cent, thereof. Kimber v. Barber, 8 Ch. App. 
56; Tyrrell v. Bank, 10 H. L. Cas. 26; Parker v. Mckerson, 112 Mass, 
195. 

We corne next to the objection, urged on behalf of défendants, 
that, if this |600,000 is to be treated as belonging to the original 
stock subscribers, then nothing has been paid in on it by them, 
and its issue as paid-up stoclc is a fraud upon the company, which a 
court of equity will not countenance, by compelling its transfer 
from one subscriber to another. It might be dilBcult to support 
such a défense, even if the original issue of the stock were fraudu- 
lent as against the company; but it is entireiy unneeessary to con- 
sider it in this light, for there was no fraud upon the company in 
the issue of the stock. It was an express agreement between the 
King Bridge Company and the Central Bridge Company, acting 
for itself and its other stockholders, that the completion of the 
bridge, the acquisition of the right of way, and the possesision and 
enjoyment of the franchises and privilèges, should be considered 
a full payment of the $1,500,000 of the capital stock, justifying its 
issue as full paid-up stock. Such an agreement, as between the 
company and its stockholders, was entirely valid, however subject 
to attack by creditors it might be. Scovill v. Thayer, 105 U. S. 
143, 153. 

The next défense is that Krohn is prevented from recovering 
herein by the settlement made between him and Nelson, March 16, 
1892, when Krohn, in considération of $16,000 of the stock and 
|1,050, gave a receipt in full of ail claims. It is manifest from what 
has been already said that the relation between Nelson and Wil- 
liamson, on the one hand, and Krohn, on the other, was that of trus- 
tées and cestui qui trust, or of agents and principal. Before any 
binding settlement could be made between them, it was necessary 
for Nelson and Williamson to make a full disclosure of what had 
been done by them as trustées. Famam v. Brooks, 9 Pick. 212, 
232; 1 Story, Eq. Jur. §§ 315, 316, 316a; Kimber t. Barber, 8 
Ch. App. 56; Tyrrell v. Bank, 10 H. L. Cas. 26; Parker t. Nickerson, 
112 Mass. 195. It is not claimed that they did this. Nelson says 
that he told Krohn that he and Williamson would receive nothing 
except their share of the $200,000 of stock and what they might 
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make out of tl^e right of way proceedings. Simrall and Krohn deny 
that Nelson alluded to the right of way matter* But it is not im- 
portant, for, even if Nelson's account is accurate, this was by no 
means a full disclosure of the facts. Krohp might fairly hâve in- 
f erred that Nelson was alluding only to reasonable and ordinary 
compensation for his services as attorney in the condenmation 
proceedings, and for Williamson's ; services in securing évidence, 
etc., for the same purpose. We can be very certain that, if Krohn 
had known the full truth (which it was Nelsoû's duty to tell 
him), Ejpohn would never hâve made the settlement. It is quite 
true that Krohn suspected that he was not being fairly dealt with, 
and that he therefore insisted that he should be paid an additional 
amount in cash over and above that wMch under Nelson's state- 
ment of the facts he was entitled to; but I do not see that Krohn's 
suspicions of Nelson's fair dealing, and a settlement bas,ed on them, 
at ail relieved Nelson of the duty to disclose everythmg. It did 
not put the parties at arm's length, The trust relation continued in 
existence so long as the proceeds of the transaction in which it 
had its inception remained undistributed. For thèse reasons, Krohn 
is entitled to hâve the contract of settlement rescinded, he having 
téndered back that which he received under it. 

It is urged that Krohn cannot hâve a rescission because he was 
guilty of lâches in not flling his bili earlier. The settlement was 
made in March, 1892, and this bill was flled a year later. There 
is no évidence at ail to show that Krohn knew of the right of way 
contract until just before he filed his bill. It is said that he might 
hâve learned the facts by inquiry. His inquiries of Nelson, who 
owed him the duty to tell him, were not productive of much in- 
formation. Nelson says that he considered the right of way con- 
tract a private matter, and so did not think it necessary to tell, 
eyen to 0. B. Simrall, his fellow attorney in the condemnation pro- 
ceedings, the particulars of it. It does not lie in the mouth of 
either Nelson or Williamson, with the obligation on them to tell 
Krohn everything without inquiry, to complain that he did not go 
to the King Bridge Company or Eels to learn the facts. Certainly, 
Krohn has not been supine or slow to assert his rights since he did 
leam the facts. It is not in évidence that between March, 1892, 
and a year later, there was such a change in the circumstances, in the 
market value of the stock or otherwise, that a year's delay in asking 
rescission, even with full knowledge, would work any inequity to de- 
fendants. Mining Co. v. Watrous, 9 0. C. A. 415, 61 Fed. 163, 186. 

We hâve thus far in the tase proçeeded on the theory that by the 
paper of October 23, 1889, signed by Nelson, Williamson, Hawthom, 
and Kirk, Krohn took a présent interest in the enterprise. The lan- 
guage of the paper seems to be, at first sight, that of an executory 
contract, not giving Krohn any présent interest in the enterprise, 
but only a right to the çonveyance ©f an interest at some time in 
ttie future. Taking the whole instrument together, in the light 
of the surrounding circumstances, however, I think it may be 
fairly construed to conyey a présent interest. Under it, Krohn 
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could be compelled to contribute bis proportionate share to any 
expenses tbereafter to be incurred when "the otber stockbolders" 
should do so. This certainly implies that, as between the parties 
to the instrument, Krohn was then a stockholder. Of course, the 
stock subscriptions were in the names of the four signera of the 
writing of October 23, 1889, and the légal title to the stock, if it could 
be properly said to hâve any existence at ail, remained in the four 
subscribers; but an équitable interest in the enterprise certainly 
vested in Krohn f rbm the delivery of that writing. The f act is that 
thèse projectors were like partners, and, by this writing, they let 
Krohn in as a partner to share to the extent of 8 per cent, in any 
stock which after the construction of the bridge might remain for 
distribution among them. When, theref ore, the four stock subscrib- 
ers received the paid-up stock under the construction contract from 
the King Bridge Company, they held 8 per cent, of it as trustées for 
Krohn. This équitable ownership of the stock entitles him to the 
form of relief he hère asks. 

It is true that the relief asked is in the nature of a decree for the 
spécifie performance of an obligation to transfer personal property, 
and that, ordinarily, courts of equity will not affiord such a remedy. 
The modem tendency of courts, however, is towards a much more 
libéral rule in this regard; and, if any good reason appears why 
damages for conversion will not be adéquate remedy for the injury, 
a decree will be granted. Hère the stock bas no market value. The 
damage from conversion would be wholly spéculative and uncertain. 
But the controUing reason why, in this case, the delivery of the 
stock in specie should be decreed, is that the défendants hold it 
in trust for the complainant. The confidential relation, in violation 
of which défendants seek to retain its possession, gives the com- 
plainant the option either to hâve the stock or its value. The court, 
as a court of equity, aequires jurisdiction of the action, not because 
damages at law would be inadéquate, but because it is an action 
to enforce a trust, and, having jurisdiction on this ground, may give 
such fuU relief as the nature of the case requires. Johnson v. Brooks, 
9.3 N. Y. 337; Stanton v. Percival, 5 H. L. Cas. 257; Cowles v. Whit- 
man, 10 Conn. 121; Kimball v. Morton, 6 N. J. Law, 26; Pom. Eq. 
Jur. § 14. 

The resuit is that Krohn is entitled to a decree against Nelson 
and Williamson, finding the ownership of |48,000 of the stock 
standing in their name to be in Krohn, and ordering them to assign 
the same to him. The défendant company, the Central Railway & 
Bridge Company, is a Kentucky corporation, because the bill so 
avers. If it were the Consolidated company, it would be a citizen of 
both Kentucky and Ohio ; and then, the plaintiff being a citizen of 
Ohio, and one of the défendants being a citizen of the same state, 
the jurisdiction of this court would be ousted. The stock which 
Krohn seeks hère to recover is stock in the consolidated company, 
for it was with that company that the King Company contractée. 
The Kentucky corporation has no authority to transfer or register 
transfers of such stock. I cannot theref ore make a decree against 
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the défendant the Kentucky compàny to register tljte transfer 
which' Kelson and Williamson aire required to exécute, i ; Tlie bill,. 
as agaijist that company, will be dismissed. As against Nelson and 
Williamson, hewever, the decree will be as already stated, and for 
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WrmsCB. et al. V. NOETHBRN PAO. E. CO. 

(Circuit Court, N. D. Oallfornla. May 14; 1804.) 

No. 10,&85. ■ 

Cabhibrs— Loss OF Passknger's Efeeçts — Mekchandisb Cabeied by Thav- 

ELING SaLESMAN. , j . 

A trùnk contalnin^ a stock of jewdry was received by an agent of a rail- 
wajf company, wlthout knowledge as toits contents,' (rom a tràveling sales- 
manhftving a tlpket over the rallroad, and wàs checkea as baggage to~ 
bis destination and placed in a bàggagç caj. Tbe train wàs derailed, the 
car tOoKfire, and thé trunk ànd jpàrt of its contents were destroyed or lest. 
The salesman dellvered the jewelry saved to the conductor of the train, 
telling the condûctornwliere hfe -wàs-èOitag. After hls arrivall there he pre- 
sentedjWs check tothe company's baggage-master and demanded his bag- 
gage, nçt esplaining that it had been destroyed, nor asklng for the goods 
savéd; ' aiid a subséquent tendèr by the company of such goods on identifi- 
cation 'Wràsirefusédv tnless their aûce^anee should be withont préjudice 
to a claini: against the company for dawfligeg. Hdd that, as the, original de- 
llvery t» thp company was a.deceptioif ,upou It, and tjae trupk and Its con- 
tents çUd not becpmé bàg^àgé thérepi', thére was ho Conversion of the 
rescued articles by théil' hou délivery on the demà.ndmëde; the only duty 
ImpoSèd bn thé company 'with respect to:them being tokeep them safely 
■ and deyvet them On demaind and Identification to their ownei'j , 

Thi8\Wà$;an action |by M/Wunscb & Company aigainst the ÎTorth- 
èrn Piiçîiaè iîâilroad 'Cbinpainy for tlie loss of certain g6bds delivered 
to def en4?tiit for trans|)6rtatioû. 

E. W. iMcGraw, fQp plaiotiff^ V 

Joseph D. Kedding and Horace G* Platt, for défendant. 

McKE^ÎJNA, Gircuit Judge (orally). The facts of this case are as 
foUows: One Eisenbach, a tràveling salesman for M. Wunsch & 
Co., the plajntiffs, toQk passage at èpokane for Sfissoula, Mont, he 
having a ticket over defendant's road. He checked his trunk for 
that town, paying for, extra weight, ^nd received i 9. receipt for the 
latter, ^i^d the ordinary baggage cheçk for the trunk. The trunk 
was receiye^ by the^gent of the company, and put in the bagga^e 
car. Iteontained about |20,000 worth of jewelry of various kinds, 
the property of plaiintiffs. There is no evidencç that the agent of 
the coBipqjQy knew its contents. On the mornii^gof the next day 
the train, Tj^as deraiïçd, near a place c^lled "Noxon," and tbe baggage 
car took ^re. Mr. , Eisenbach testifl^d that he gbi the trunk out, 
but the beat drove hiih away, "and th^e fire got to tjie trunk, and it 
burst opeu," and i|;^, contents w^escattered. Partof them only 
were.iaived, and thèse were put ina jiox obtained from the news- 
boy, Th^s was taken to Noxop,. and .there transf^redto a- train 
s^Ht-jf^oWia pl^ce called "Hope,'' and , from thçnce , :transported to 
Missbula, and, by direction of the then superintendeht, turnéd over 
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to W. H. Low, the gênerai baggage agent, and taken to St. Paul. 
The conductor furtlier testified that there was no check on the orig- 
inal trank (presumably it had been bumed off), and that he had no 
means of knowing to whom it belonged, and that, when it was 
turned over to the gênerai baggage agent, there was nothing to in- 
dicate to whom it belonged. Mr. Eisenbach testified that, at the 
time he handed the saved goods over to the conductor, he told him 
that he (Eisenbach) was going to Missoula. The conductor, how- 
ever, testiâes, to quote him, "that he paid no attention to it at ail 
at that time; that he had other business to attend to, — had to see 
that the injnred got back to the aleepers." The train arrived at 
Missoula at night. On the next day Eisenbach made a demand on 
Mr. Case, the baggage master, for his baggage, presenting his re- 
ceipt and check; and he repeated the demand on the next day and 
other days afterwards. His demand, however, was for his baggage, 
meaning, as he said, the trunk as originaUy delivered at Spokane. 
He testifles that he would not hare receired the said box of jewelry. 
To this demand the baggage master replied that the trunk was not 
there, and Eisenbach says that he did not explain that it had been 
destroyed. On the 21st and 22d of April the plaintififs sent to de- 
fendant the foUowing claîm and letters : 

"San Francisco, Cal., Apiil 22, 1890. 
"Northern Pacific Eallroad Co. (Claim Department), St. Paul, Minn.— Gen- 
tlemen: You will please flnd inclosed a claim and demand of M. Wunsch & 
Co., of this city, for $21,674, for value of contents of commercial traveler's 
trunk cornmitted to your care on March 24th, 1890, and for ?200, value of the 
trunk, which said trunk and contents were lost and converted by you. The 
contents of the trunk were insured by the Anglo-Nevada Assurance Corpora- 
tion and the California Insurance Company in the sum of $20,000. The In- 
yentory attached to the claim is that of the contents of the trunk as it was 
checked at Spokane Falls, ail previous sales having been deducted from the 
original contents at San Francisco. The matter is one which merits your 
prompt and serious attention, and I shall expect to hear from you at a very 
«arly day. Please address your reply to me. 

"Tours truly, E. W. McGraw, 

"Attomey for M. Wtinsch & Co. and for Anglo-Nevada Assurance Corporation 
and California Insurance Company." 

"San Francisco, Cal., April 21, 1890. 
"Northern Pacific Railroad Company (Claim Department), St. Paiil, Minn.— 
Gentlemen: On the twenty-fourth day of March, 1890, our traveling salesman, 
Mr. I. P. Eisenbach, took the midnlght passenger train of the Northern 
Pacific Ralhroad at Spokane Falls, Washington, bound for Missoula, Montana. 
Previous to the departure of the train at midnlght of above date, he had his 
commercial traveler's trunk checked at Spokane Falls for Missoula. The 
trunk was weighed, and a charge was made by the forwarding agent at 
Spokane Falls for excess baggage, which charge was paid by Mr. Eisenbach, 
who thereupon recelved a paper excess-baggage check, the face of which 
reads as folio ws: 

" 'Northern Pacifie Railroad Company. Local Excess-Baggage Check. 

" 'Spokane Falls, W. Station, 3-24, 1890. 
"■This check calls for the following descrlbed baggage, viz.: 1 T, bearing 
local excess-baggage strap check No. 0251, ou which excess charges hâve been 
coUected. • Missoula station. No. of tickets held by passenger: One. Pre- 

paid trunk No. — . Form No. — . Issued by R. B. E. J. Bunce, 

i'orwarding Agent B. 8856.' 
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"Mr. Bisenbach, upon hls arrivai at Missoula, presented the paper check 
abore copîed and the strap check 0251 to the baggage master of lie Northern 
Paçlflc Eailroad, and demanded the trunk to whlch they entltled him. The 
demand tvas not complied with, nor thé trunk delivered. The trunk which 
was checkeâ was a commercial traveler's trunk, easlly recognizable as such 
by its size, shape, and construction. It, with Its contents, was our property. 
We are informed by Mr. Eisenbach that the trunk was destroyed by lire whlle 
in possession of the N. P. R. R. Co. Où the mornlng of March 25th, between 
the gtatlons Héron and Noxon; that such of the contents as çould be re- 
covered were packed in another trunk, and taken possession o£ by E. C. 
Crandall, conductor of the train on which the flre occurred. Mr. Eisenbach 
saw the last-mentloned trank on the rallroad platform at Noxon as he passed 
through that place on his way to Missoula, on the evening of March 25th. 
Mr. Eisenbach was informed by the baggage master at Missoula that sald 
last-named trunk had been forwarded to the gênerai baggage agent of the 
N. P. R. R. Co. at St. Paul. Such forwardlng was wlthout the knowledge or 
consent of Mr. Eisenbach. Notwithstandlng hls demand for the trunk and 
his exhibition of the checks therefor, he bas recelved no further Information 
from the company concerning the same than is above detailed. The contenta 
of the trunk checked were of thé value of twenty-one thousand six hundred 
and seventy-four dollars aad flfty-six cents ($21,674.56), which sum we hereby 
demand of the Northern iPacIflc Rallroad Company. A detailed Inventory of 
the contents' of said trunk, and the value thereof, is hereto appended. The 
trunk checked, with its leather and other télescopes and watch and jewelry 
trays and rolls and other flttlngs, cost us over $200. The trunk was about 
six months old. We also demand of the N. P. R. R. Co. the sum of $200, 
the value of that trunk. 

"Tours truly, M. Wunsch & Co." 

Plaintiff sent tWs claim to the company, specifying Eisenbach's 
trunk, and claiming the value of trunk and jewelry to be $21,674.56. 
To thèse the défendant replied on the 28th of April, denying liabUity, 
and stating îf — 

"Any portion of your dlent's property was saved and placed for safe-keeplng 
In the custody of our gênerai baggage agent, by communlcatlng with him, 
and provlng ownershlp, the same will, of course, be returned to its rightful 
owner." 

Considérable correspondence by telegraph ensued, in which the 
défendant urged the plaintiffs to meet its agent in regard to the 
property in Montana, and in which plaintiffs expressed a willing- 
ness to do so if without expense to them, and without waiving any 
rights. In the correspondence the liability for the trunk and con- 
tents as originally delivered was insisted on by plaintiflEs. Finally, 
Mr. Wunsch's expenses being paid by défendant, he met its agent, 
Mr. Ford, at Helena. There the agent told him, if he could identify 
tlie jewelry saved at Noxon, he was ready to tender it to him. 
Wunsch replied: ■ 

"I am not disposed to receiye the goods uhtil I communicate with my coun- 
sel ahd the Insurance conjpany." 

He telegraphed to the insurance company, and receired the foUow- 
ing reply, which he showed the agent Ford : 

"San Francisco, Cal., June 19th, 1890. 

"M. Wunsch, Helena, Mont: Tell Ford you will take goods, and glve him 
lecelpt as foUows, and not otherwlse: 'Recelved from the Northern Pacific 
Uallroad Co. the folio wing goods, saved from flre near Noxon, occurring March 
.35th, 1S90. [Hère insert inventory.] We recelved said goods without préju- 
dice to any action or right of action agalnst Northern Pacific Rallroad Co. 
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We agiee to sell sald goods at auctlon in San Francisco, and crédit the net 
proceeds on any jndgment we may recover against said Kallroad Co. If wa 
recover no judgment, proceeds to be ours. We accept said goods only on 
condition that sald acceptance sUall not be pleaded or considered In any 
action now pendlng or wliieh we may hereafter bring against Railroad Co.' 
To be signed by M. Wunsch & Co.; Railroad Oo. to sign below as foUows: 
'The Northern Pacific Railroad Company dellvers the above-mentioned goods, 
and accepts the above conditions which they are received by M. Wunsch & 
Co.' To be signed: 'D. K. Ford, General Claim Agent, Northern Pacifle 
Railroad Co.' If Ford consents, give receipt as above, with bis consent in- 
dorsed as above in duplicate. 

"[Signed] Anglo-Nevada Assurance Corporation." 

To this tlie agent answered that he could not recognize "any such 
document as that," and read to him or showed to him the kind of 
receipt he would sign, which was as follows: 

"Received of the Northern Pacific Railroad Company the following de- 
scrlbed watches and other articles of jewelry, piclîed up by différent persons 
near Noxon, Montana, at a point where a train of the said Northern Pacific 
Railroad Company was vsrecked on the 25th day of March, A. D. 1890; said 
watches and articles of jewelry being part of the contents of a certain trunk 
checiîed by I. P. Blsenbach, an employé of the undersigned, on or about 
March 24, 1890, from Spokane Falls, Washington, to Missoula, Montana; sald 
watches and articles of jewelry being the same descrlbed as follows In the 
Inventory furnlshed by us to said Northern Pacifle Railroad Company, In a 
claim made by us lor tne contents of said trunk against said Northern Pacifia 
Company, to wlt: • • •." 

On the 20th, Wunsch sent Ford the following: 

"Helena, Mont, Jnne 20th, 1890. 

"D. K. Pord, Esq., City— Dear Sir: My flrm déclines to accept goods eicept 
on terms of receipt communicated to you yesterday. The Northern Pacific 
R. R. Company bas already converted the goods, and we décline to receive 
them in a damaged condition, except without préjudice to our claim against 
the Company. I wUl, if you désire It, go over the inventory of such goods 
as you hâve, Inspect the goods, and check such as I can identify, provlded I 
can hâve a copy of the inventory. 

"Yours respcty., M. Wunsch." 

Afterwards Ford again tendered the goods, and Wunsch refused 
them, saying: "No; my letter is final." Wunsch was told that the 
goods would always be ready to be deliyered to him whenever he 
made up his mind to accept them. The goods were put back in the 
trunk, and shipped again to St. Paul, and there kept until they were 
forwarded hère, They were produced in court, and submitted to 
the order of the plaintiffs. There was also évidence of the value of 
the goods and the payment of the Insurance on the entire lot of 
jewelry to plaintiffs. 

It is évident that under the décision of the suprême court of the 
United States in Humphreys t. Perry, 148 U. S. 627, 13 Sup. Ct. 711, 
the plaintifl's trunk and contents did not become baggage by its 
delivery by Eisenbach to the company's agent at Spokane. This ia 
conceded by plaintiffs, but it is contended that there was a con- 
version by the défendant of the rescued articles by their nondeliv- 
ery at Missoula on the demand of Eisenbach. To sustain this con- 
tention, plaintiffs cite a number of cases. There are various illustra- 
tions of the doctrine stated, in one of them (Kider y. Edgar, 54 CaL 
127) as follows: ' 

v.62F.no.lO— 56 
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I "Tô aîâtirtaih trorer or trespass de%6iil8 asportatis, ' évidence of an actual 
' forciW© 4l6possè8sJ(m of the plaintlfl Is not necessary. Any unlawful Inter- 
férence TVltli the property, or exercise of dominion over It, by which the 
owner is damnifled, is sufllcient to inaintain either action." 

In the case at bar there was no unlawful interférence with plain- 
tififs' projpferty or exercise of dominion over it The original deliv- 
ery of the jewelry to défendant Was a déception upon it (JÊumphreys 
V. Perry> supra), and gare no rights to the trunk and its contents 
as baggage: The first relations of défendant to them with which 
we aréconcërned accrued at Noxoh, at the time of the wreck. What 
dutydid thèse relations impose on the défendant? We may assume, 
to keep the goods safely, and to deliver them upon demand and 
identification to their owner. A discharge of this duty wastendered 
to plaiiitiffs, and refused by them. 

But it is elaimed by plaintiffs that the goods were delivered to 
the conductor of the train by Eisenbaçh, he then saying that he was 
going to Missoula, and' that this Creàted a duty to deïiyér them at 
Missoula. If they had been baggage, properly accompanying a pas- 
senger whose destination was Missoula, this might be true; but they 
Were nOt. They were goo'ds broiight to the attentioû afld forced 
upon the care of the déiend^'ût by an accident. They wèreof con- 
sidérable value, and the true relations of the company tothem were 
not known. But Eisenbaçh did, not demand them at Missoula. 
They were on the same ti'aîn as hë was, and! arrived ât Misfeoùlà at 
the same time he did. If hë had immediately sought and elaimed 
them as such, a différent question; piight hâve been preseïited. But 
hiS demaiid next day was not foc them, but for the trunk and its 
contents as delivered at Spokane. Indeed, it is évident, that, when 
the tumed them over to the condiictor, it was not for the purpose 
of clainiing and receiving them agâin, for he testifles that he would 
not hâve accepted them if they had been offered. Thé testimony 
shows that to the flrst claim which. identified them the company 
pîromptly responded, and subsequently tendered them, aiid that the 
plaintiffs refused to accept them except upon snch terms aa they 
nad no right to exact, judgment for défendant. 



BBRLIN IRON BRIDGE 00. T. OITY OF SAN ANTONIO. 

(Circuit Court, W. D. Texas, San Antonio Division. May 19, 1894.) 

No. 522. 

Municipal CoKPORATioiis— CoNSTiTdTioNAL Restrictions on Creatioït of 
Dbbts— Provision fob Interest ànd Sinktts'o Fiind. 

A contract whereby a city agrées to pay a certain sum for the érec- 
tion of a bridge— one-lialf on delivery of tlie material, and the remalnder 
on completion and acceptance of the bridge— créâtes a debt, within the 
provisions of Const. Tex. art 11, §8 5, 7, that no city shall create any 
debt unless at the saiïie time provision be made by taxation for pay- 
ment of Interest and création of a, sinking fund, and is therefore invalid 
if no such provision is ,inade at the time of its exécution, notwitlistand- 
ing payment of the contract priée is secured by the^proceeds, paid Into 
the city treasury, of bonds Issued for the purpose, In accordance with pro- 
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visions ol the eity charter reguiring création of a fund for payment of 
interest and as a sinking f upd, by spécial tax. 

3. SaME — CURHBNT EXPENSBS. 

Ttte debt created by such contract cannot be regarded as a current ex- 
pense of tbe city, payable out of current revenues. 
3. Same— Implieu Contkact. 

Where such contract is void, as contravening the provisions of the 
constitution, the contractor cannot recover from the city the value of the 
bridge, as upon an implled contract. 

This was an action bythe Berlin Iron Bridge Company against 
the city of San Antonio on a contract for the érection of a bridge. 
PlaintifE's pétition contained the following allégations: 

Firat. That plaintifl: js a private corporation duly incorporated under the 
laws of the state of Oonnecticut, résident and doing business in said state of 
Connecticut, and a citizen of said state. 

Second. That défendant, the city of San Antonio, is a municipal corpora- 
tion duly incorporated by a spécial act of the législature of Texas ap- 
proved August la, 1870, and which said act has been sui equently, at différ- 
ent times, ,amended by the législature of the state of T^.^ds, by acts passed 
amendatory to said act above referred to, and that said city is now, and was 
on the Ist.day of Noveniber, 1890, and has ever since been, a city of over 
ten thousand {10,000) Inhabitants. That its said charter, on the date last 
above referred to, contained, and has ever since contained, the following 
provisions, among others, which said provisions were on said date, and 
thence hitherto, in full force and efCect as part of the charter of the said 
city, to wit: 

"Section. 1. That ail the inhabitants of the city of San Antonio are hereby 
constituted a body corporate and politic and shall hâve power • * * (4) 
to make ail contracts and do ail other acts in relation to the property and 
concerns of the city, necessary to the exercise of its corporate and adminis- 
trative powers." 

"Sec. 43. To borrow money on the crédit of the city and issue bonds there- 
for to an ftmount not to exceed $50,000.00, for street improvements; * « * 
provided, that no debt shall be eontracted for the payment whereof such 
bonds are Issued :(except the sidewalk bonds) until such bonds shall hâve 
been disposed of aud the proceeds thereof paid into the city treasury; and 
when any bonds are issued by the city, a fund shall be provided to pay the 
interest and two per cent, per annum on the principal as a sinking fund to 
redeem the bonds, which fund shall not be diverted or drawn for any 
other purpose, and the city treasurer shall honor no draft drawn on said 
fund, except to pay the interest or redeem the bonds for which it was pro- 
vided; and for the payment of such loan to levy a spécial tax, over and 
above the gênerai tax allowed by this act. * • * The sinking fund for the 
rédemption of any loan or debt, to be invested as fast as the same ac- 
cumulâtes, In United States interest bearing bonds, bonds of the state of 
Texas, or in city bonds, and such bonds and interest of such bonds to be 
reinvested and to be sold when necessary, to pay debts or loans. * * * 

"Sec. 44. To provide by ordinance, spécial funds for spécial purposes, and 
to make same disbursable only for the purpose for which the fund was 
created. 

"Sec. 45. To appropriate and provide for the payment of the debts and 
expenses of the city and to issue refunding bonds for the purpose of redeem- 
ing bonds bearing a higher rate of interest, or paying matured bonds." 

"Sec. 60. To establish, erect, construct, regulate and keep in repair bridges, 
culverts and sewers, sidewalks and cross-ways, and to regulate the con- 
struction and use of same."* 

"Sec. 172. The city council shall hâve power within the city, by ordinance, 
to annuaUy levy and collect taxes for gênerai purposes, not exceeding one 
per cent, on the assessed value of aU real and Personal estate and property 
in the city, including ail money loaned therein at interest, although the 
owners thereof may l>e nonreddents." 
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"Sec 1Ï4. To levy and coUect spécial tax for spécial puiposes, provlded 
Buch spécial tax shall not ezceed one per cent on the property taxed an- 
nually." 

"Sec. 219. AU ordinances of tlie city, wlien printed and publlshed by au- 
thorlty of the clty council, sliall be admltted and recelved In aJl the courts 
and places, wlthout further proof." 

"Sec. 233. Lands, houses, moneys, debts due the clty, and personal and 
real property and assets ol every description belonging to the clty, shall be 
exempt from exécution and sale, but the dty shall make provision, by taxa- 
tion or otherwise, for the payment of any and ail indebtedness due by the 
City." 

"Sec. 253. This act shall be deemed a public act and may be read in évi- 
dence, wlthout proof, and Judicial notice shaU be taken thereof in ail courts 
and places." 

Third. ïhat sald clty has never eixceeded In Its tax levy for gênerai pur- 
poses the said one per cent on the assessed value of ail real and personal 
estate and property in the city, specifled in sald section 172, and has never 
exceeded in its tax levy for spécial purposes said one per cent on the prop- 
erty taxed annually, as above referred to in section 174. 

Foiu-th. That on said Ist day of November, 1890, and thence hitherto, the 
San Antonio river, the San Pedro creek, and varions irrigation ditches ran 
through the corpoiute limits of said city, crossing its public streets and alleys 
at' varions points and places, and necessltatlng, on the part of the clty, for 
the beneflt of its inhabitants, the érection of bridges over and across said 
creek, said river and said Irrigation ditches at varions places wlthln sald 
clty as parts of its streets, and partlcularly at a point In said city where 
Crockett Street extends across the San Antonio river, and that the cost of 
the érection and maintenance of such bridges across said streams, and par- 
tlcularly across the San Antonio river at the point above referred to, was 
on said Ist day of November, 1890, and .thence hitherto, one of the neces- 
sary current expenses of said clty, for which sald clty was fully authorized 
and empowered by the said provisions, of its charter to annually levy and 
coUect a tax to pay. 

Fifth. PlaintifC further avers that heretofore, to wit on or about the 

day of , 1890, the défendant, belng desirous of erecting an iron bridge 

across the San Antonio river, where Couvent street crosses said river, by 
ordlnance duly passed by the city council, dlrected the mayor of sald city 
to advertise for blds for the érection and construction of said bridge,— 
bids to be sollclted for the Iron superstructure and for the maSonry sep- 
arate. That in pursuance of said ordlnance, and in obédience thereto, said 
mayor of said city gave public notice to ail parties to make bids for said 
work; reservlng, however, to sald clty, the right to reject any and ail bids, 
and requiring that said bids should be submitted, sealed, at the ofiace of the 
clty cierk, on or before Saturday, October 4, 1890, at 12 o'clock m. That 
plaintifiC hereln submitted the follovcing bid or proposition: "We, the un- 
dersigned, agrée to erect, and put in condition for travel, the superstructure 
of an Iron bridge, of 100-foot span', over the San Antonio river, at Couvent 
sti-eet crossing, to be a dupUcate of Crockett street bridgé, in the county of 
Bexar, state of Texas, in accordance with the attached spécifications, for the 
sum of thirteen thousand dollars ($13,000.00)." That thereafter, by or- 
dlnance duly passed by the clty council of sald city, sald bid was duly ac- 
cepted by said city, and, by ordlnance duly passed, the mayor of said city 
was dlrected to enter Into a ëontract wlth plaintlfr for the érection of the 
Iron superstructure of «aid bridge, and that in conformity with sald or- 
dinance, on the 12th day of November, 1890, plaintltC and défendant entered 
into a contract In writing, In suljstance as follows, to wit: 

"The State of Texas, County of Bexar. 

"This agreement made and entered into thls 12th day of NOvember, A. I>, 
1890, by and between the Berlin Iron Bridge Company, bridge builders, of 
Bast Berlin, state of ConneCticut, parties of the first part, and the city of 
Sah Antonio, of the coilnty of Bexar, State of Texas, parties of the second 
part witnesseth: That the sald parties of the flrst part hereby agrée to 
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fumish and erect complète, ready for travel, the superstructure of a wrought 
Iron and steel truss bridge (98) ninety-eight feet on centers, wlth a road- 
way 26 feet, and (2) two walks of (6) six feet each, at Convent street across 
the San Antonio river in said coiinty, at tlie site deslgnated by tbe clty en- 
glneer, said bridge to be a duplicate of Crockett street bridge, which is now 
being built, and according to the plans and spécifications hereunto attached, 
•which are made a part of this contract And the said parties of the flrst 
part hereby agrée to bave said structure completed and ready for inspec- 
tion on or before tbe thirtieth day of March, A. D. 1891, allowing a reason- 
able amount of time in case of unavoidable delays in shlpping, by reason 
o£ high water, or accidents in construction. And the parties of the second 
part agrée to hâve the abutments for said bridge completed by the flrst day 
of January, A. D. 1891. But in case said abutments are not finlshed in the 
specified tIme, and the parties of the flrst part hâve dellvered ttie material 
for said bridge at site of same, then the parties of the second part shall pay 
the parties of the flrst part flfty per cent, of the contract priée. And in con- 
sidération of the above présents the said parties of the second part contract 
and agrée to pay the said parties of the flrst part the sum of thirteen thousand 
($13,000.00) dollars, payable as follows: The sum of six: thousand flve hun- 
dred dollars ($6,500.00) on the dellvery of the iron material at the site of the 
bridge on Convent street, San Antonio, Texas, and the remainder shall be 
paid on the completion and acceptance of the bridge. It Is understood and 
agreed that the party of the flrst part is to hâve the use of the steam roller 
belonglng to the clty, in placing the concrète on roadway of said bridge, 
free of cost. This contract slgned in duplicate. In wltness whereof, the 
said parties do hereunto afflx their seals and signatures the day and year 
flrst above written. 

"[Seal.] Clty of San Antonio, 

"[Seal.] By Chs. Guerguin, Acting Mayor. 

"[Seal.] The Berlin Iron Bridge Co., 

"By Wm. Payson, Agent." 

Slxth. That thereafter the clty directed that the bridge described in the 
contract hereinbef ore f uUy set out should be erected on Crockett street, in- 
Btead of on Convent street, as In said contract specifled, and plalntifC agreed 
to do same under said contract in writlng above set forth, and for the con- 
sidération therein specifled. And said city agreed that said bridge should 
be erected by plaintilî on said Convent street, under the contract hereinbefore 
set out, and that said city would pay for the same the considération stlpu- 
lated in. said contract. 

Seventh. PlalntiflE avers that it erected said bridge in accordance wlth said 
contract, and that upon the 5th day of June, 1892, same was duly received 
and accepted by the clty engineer of said city, after having been thor- 
oughly inspected and tested, and that thereafter, on the 23d day of June, 
1892, said bridge was accepted by said city, and bas by it been used and 
maintained ever since, and is still held, maintained, and being used by 
eaid city. 

Eightli. That prior to the exécution of said contract, and wlth a vlew of 
raising a fund necessary to pay for the érection of said bridge and other 
bridges, the said défendant, under the authority conferred upon it by its 
charter to borrow money and issue bonds therefor for street Improvements, 
executed and issued Its certain bridge bonds to the amount of flfty thousand 
dollars, which bonds were by it sold prior to the time when said contract was 
entered into, and the cash received therefor, of which said cash the sum of 
flfteen thousand dollars ($15,000) was put Into the treasury of said clty, as a 
spécial fund to be applied to the payment of plalntlff herein for the érec- 
tion of the above-specifled bridge, to the fuU extent of said contract price, 
and which said fund was in the treasury of the clty of San Antonio, de- 
fendant herein, as a spécial fund for said purpose, when said contract was 
entered into, and had been speclally applied and . appropriated by said city 
to the payment of said contract price, in accordance wlth the stipulations of 
eaid contract, and which said fund said city, under Its charter, could not 
apply toi any other purpose except the payment of said coùtract price of 
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Bai^^brldge; and saidiuud was ifl'Baid dfy treasury for said purpose àt the 
tiwftifialdrîbridge was completed and;«cceptea by said dty, as àerotofom 
allegefl, sacd which said sum Is still i* tbe treasury of said city as a spécial 
fund tfl beapplied to tJje payment of s the contract price of said bridge/ due' 
plaintiff, tn accQrdance with tie terms ol said contract 

Nintli. Tliat, by'neason Of the premlses, défendant becariie bound and 
promised to pay to plalntiff the saidisum of thirteen thousand dollars ($13,- 
000), OB io ^aid contractjspeclfled, with six per cent, per annum interest on 
$6,5Q0 tbereof, froni the Ist day of February, 1891, upon which date the Iron, 
etc., speeifled lin said eontràct, was duly delivered to said city, and with 
six per cent, per annum on/ the baLamce thereof from said 23d day of June, 
1892, but, though often requested, "bas failed and refused to pay same, or 
any part tbereof, except the sum of $6,500 paid upon delivery of said iron as 
in said contract specifled. Premises considered, plalntiff prays for procesa 
as the law directs, and, upon final triai; it hâve judgment agalnst défendant 
for the f ull amount sued for, to wit, $6,500, together with Interest thereon at 
six per cent, per annum from the 23d day of June, 1892. 

Tenth. PiaintifC further avers that in the event the court should hold that 
thC; contract hereinabove specifled is not légal and bindlng upon said city, 
th#p it says that, at the spécial instance and request of défendant, it sold 
anid delivered to défendant, and erected for défendant, the iron super- 
structure of the bridge aoross tbe San Antonio river, where Crockett street 
crosses said river in said city, which said request was made by ordinance 
duly pasaed by the city council of said city on the 20th day of October, 
1890, and that the said superstructure of said bridge, after it was so erected, 
was, to wit, on the 23d day of: Junei 1892, : accepted by said city, and said 
city tmmediàtely went into possession, use, and occupation of same, and is 
still using, occupying, and enjoying same. That the reasonable value of'sald 
supej'strnçtui,-e, as deliveredj laJd, and erected for said city, was the sum of 
$13,000, and thât by reasonof the premises the city becaine bound and 
obligated and promised tp pay plalhtlff, upon the delivery of said super- 
structtirei the sum of $13,000. That said city, on or about the Ist day of 
Mofch,, 1892, paid to plalntiff, in part payment of said bridge, the sum of 
$6,50O, and that the balane* rèjpaining due, to wit the sum of $6,500, is still 
duejind unpaid, tQgether with légal interest thereon, from the 23d day of 
Juflfi, 1802; an^i should the court holâ that plaintiff Is not entltled to re- 
cc^vpi; on the contract hsrein sued upoh, then plaintifE prays for judgment 
agê^nst the said çlty for the-value ofsald bridge still remaining unpald, as 
ab9,ve shown, with légal înteiiest thereon,; as ;above dalnied. 

Défendant demurred to and answered the pétition, by its amended 
an'ë^K^er, as follows: 

Fiirst, that it excepta to plalntiff's pétition., and says the same is insufil- 
eieoitiin law to require further answer fi'om this défendant; and of this ex- 
ception it prays the judgmîent of the «lurt. 

Specially excepting, this défendant saysi 

(1) ïhat the pétition of the plaintiff does not show that the plalntifC, being 
an incox-porated company, has flled its charter to do business in the state of 
Texas, as is required by the laws of this state. 

(2) Thàt it does not appear from said contract sued upon by plaintiff, or 
fronj plalntiff's pétition, that this défendant Was authorized by its charter or 
laws to enter into a contract or to contract for a debt, for the purpoSe of 
building bridges within the city of San Antonio. 

(3) j^ecause it does not appear from plalntiff's pétition that, at the tlme of 
the issuing of tbe bonds speci&d In paragraph 6 of plaintiff 's pétition, that 
provision was made forlevying and collectlng a sufflcieiit tâx to pay thé In- 
tereâtii^hereon, and provide at léast two per cent, as a sinking fund, as Is 
required by the constitution flud laws of thé state of Texas, and by the 
charter-iorf défendant dtr- ■ <■. '' 

(4)iBecause It does not; appear from plaintiff's petitiota that at the time 
of the > exécution ofi the contract mentioned in çlaintiff's pétition, or at the 
time said contract was authorized by défendant city, or at the time 
the debt, créa tetl.by defeaidant city for the ei-ection 0* the bridges mèn- 
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tloned In plalntiff's pétition, that provision was made by this défendant to 
levy and annually collect a sufiiclent tax to pay the interest on said debt, 
and provide at least two per cent, as a sinking fund, as was required by 
the constitution and laws of this state, and by the charter of this défendant 
City. 

(5) It does not appear from plaintiff's pétition why, in the event of the 
plaintifC, from any cause, failing to recover on the contract sued upon, that 
this plaintiff should, in this suit, be permitted to recover the bridges de- 
scribed in plaintiff's pétition, and be permitted to remove the same. 

And of thèse exceptions the défendant prays the judgmeut of the court, 
and that it be dimi.«sed, with its costs. 

Further answerlng, this défendant dénies, ail and singular, the alléga- 
tions In plaintiff's pétition contained, and of this défendant puts itself upon 
the country. 

Further answeiing, this défendant says that if there was any contract 
made between plaintiff and défendant for the construcihn of the bridges, 
as alleged in plaintiff's pétition, that said contract was iUegal, and not bind- 
ing upon this défendant, because said contract was obtaincd by the plain- 
tiff by fraud, in this: That the said plaintiff, by a combination with other 
bridge companies, prevented and paid said other bridge eompanies from bid- 
ding for the érection and construction of said bridges, and that the said 
plaintiff did pay to other bridge companies, and to divers other pereons, 
flrms, and corporations, large sums of money, to prevent such other bridge 
companies, pei'sons, firms, and corporations from bidding for the construc- 
tion of the bridges for this défendant, and that the payment of such sums 
by this plaintiff did prevent such other companies, firms,' and corporations 
froHi bidding for the érection of the bridges aforesaid. Further answering, 
défendant says that by reason of such combination as aforesaid this de- 
fendant was compelled to pay this plaintiff a greater sum of money for the 
construction of such bridges than said bridges were reasonably worth; that 
by reason of the combination aforesaid this défendant city bas already paid 
to this plaintifC the sum of ten thousand dollnrs more for the construction 
of the bridges aforesaid than would hâve been paid had such combination 
aforesaid not been made. Wherefore, défendant pleads in offset against 
this plaintiff the said sum uf ten thousand dollars for damages âustained 
by this défendant by reason of the fraud praeticed upon this défendant by 
this plaintifC, as above mentioned. 

Further answering, this défendant particularly -dénies that prlor to the 
exécution of the conti'act mentioned in plaintiff's pétition, and with a view 
to raising the fund necessary to pay for the érection of said bridge, or other 
bridges, the défendant city executed and Issued its certain bridge bonds, 
whlch bonds were by it sold, and cash sufflcient received therefor to more 
than pay for the bridges above speclfied. But this défendant says that at 
no time, prior or slnce the exécution of the contract mentioned in plaintiff's 
pétition, has défendant city issued any bridge bonds upon whieh défendant 
city Is liable, and says that, if there are any outstandlng bridge bonds issued 
by this défendant city, they were Issued lllegally, without authority of law, 
and at the time such bonds were Issued no provision was made for the 
lerylng and coUecting of a sufflcient tax to pay the Interest thereon. and 
provide at least two per cent, as a sinking fund, as Is required by the con- 
stitution and laws of the state of Texas, and by the charter and ordinances 
of défendant city. Wherefore, this défendant prays for its Judgment for 
damages in the sum of ten thousand dollars over and against the plaintiff, 
for costs, and for gênerai relief. 

Plaintiff demurred and replied to the amended answer by a supple- 
mental pétition, containing gênerai and spécial exceptions thereto. 
Denman & Franklin, for plaintiff, 
A. Lewy, for défendant. 

MAXEY, District Judge. My conclusions upon the questions 
arising on demurrer are as follows: 
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1. îïie contract entered into between the plaintifE and défendant 
on tj^e i2th day of November, 1890, for the érection of the super- 
structure of a wrought-iron bridge across the San Antonio river, 
is invalid, as being in contravention of the plain provisions of the 
constitution. The contract price of the superstructure was |13,000, 
one-half to be paid on the delîvery of the iron material at the site 
of the bridge on Crockett street, and the remainder on the com- 
pletion and acceptance of the bridge, which was on the 23d day of 
June, 1892. At the time of the exécution of the contract, no pro- 
vision was made for the assessment and collection of a tax to pay 
the interest on the debt thus created, and provide a sinking fund, 
as required by the organic law. Section 5 of article 11 of the state 
constitution provides that: 

"No debt shall ever at any tlme be created by any clty, unless at the 
saine tlme provision be made to assess and collect annually a sufflcient sum 
to pay the Interest thereon, and to create a sinKlng fund of at least 2 per cent, 
thereon." 

Section 7 of the same article contains the more emphatic déclara- 
tion: 

"But no debt for any purpose shall ever be Incurred In any manner by 
any city or county, unless provision is made at the time of creating the same 
for levying and coUecting a sufflcient tax to pay the interest thereon, and to 
provide at least two per cent as a sinking fund." 

It is said by Justice Gaines in City of Ten-ell v. Dessaint, 71 Tex. 
773,9S.W. 593, that: 

"The language Is gênerai and unquallfled, and we flnd nothing ta the 
context to Indlcate that the framers of the constitution dld not mean pre- 
cisely what is said; that Is, that no cily should create any debt wlthout 
providing, by taxation, for the paymènt of the sinking fund and interest." 

See, also, Biddle t. City of Teirell, 82 Tex. 335, 18 S. W. 691. 

The same may be said of the case now before the court. But the 
plaintiff, by its counsel, insists that it was not necessary for the 
city to provide for the payment of interest and the création of a 
sinking fund, in référence to the debt in question, because it is 
averred that bridge bonds had been sold by the city, and the 
proceeds thereof placed in the city treasury, to securë the érection 
of the bridge which thé plaintifE contracted to buUd. It is true that 
section 43 of the charter of the city authorizes the city to borrow 
money on its crédit, and issue bonds therefor, to an amount not to 
ejEceed $50,000, for street improvements, and it is further provided 
by said section as follo\^s,: 

"That no debt shall be contracted, for the payment whereof such bonds are 
Isisued (except the side-walks bonds) until such bonds shall hâve been dis- 
pose4 of, and the proceeds thereof paid Into the city treasury, and when any 
bonds are issued by the city, a fund shall be provided to pay the Interest 
and two per cent, per annum on the principal as a sinking fùnd to redeem 
the bonds, which fund shall not be diverted or drawn for any other pur- 
pose, and the city treasurer shall honor no draft drawn on said fund except 
to pay the interest or to redeem the bonds for which it was provided; and 
for the payment bf such loan to levy a spécial tax over and above the gên- 
erai tax allowed by this act" 
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Without considering the question wLether the issuance of bonds 
denominated "bridge bonds," would be a compliance with tbe charter 
provision autborizing the issuance of "street improvement bonds," 
it is sufScient to say that by the imperative mandate of the constitu- 
tion, which rises superior to ail charter provisions, "no debt" shall 
be created by any city except in the manner therein indicated. The 
method of creating debts, pointed out by the constitution, should 
be followed; otherwise, the debts are invalid, and not enforceable 
against the municipality. Where the meaning of constitutional pro- 
visions is plain and obvious, it is the duty of courts to give effect 
to such meaning, without placing upon the words used a forced con- 
struction, and one not intended by the framers of the instrument. 
Upon this point it is said by Justice Lamar in the case of Lake Co. 
V. EoUins, 130 U. S. 670, 671, 9 Sup. Ct. 651, that: 

"We are unable to adopt the constnictive interpolations Ingeniously offered 
by counsel for défendant in errer. Wliy not assume that the framers of the 
constitution, and the people who voted it Into existence, meant exactly what 
it says? At the flrst glance, ita reading produces no impression of doubt 
as to the meaning. It seems ail sufflciently plain, and in such cases there 
is a well-settled rule which we must observe. The object of construction, 
applled to a constitution, is to give effect to the Intent of its framers, and of 
the people in adopting it. This intent is to be found in the Instrument itself ; 
and, when the text of a constitutional provision is not ambiguous, the 
courts, in giving construction thereto, are not at liberty to search for its 
meaning beyond the instrument To get at the thought or meaning ex- 
pressed in a statute, a contract, or a constitution, the first resort, in ail 
cases, is to the natural signification of the words, in the order of gram- 
matical arrangement in which the framers of the instrument hâve placed 
them. If the words convey a definite meaning, which involves no absurdity, 
nor any contradiction of other parts of the instrument, then that mean- 
ing, apparent on the face of the Instrument, must be accepted, and 
neither the courts nor the législature hâve the right to add to it or take 
from it. Newell v. People, 7 N. Y. 9, 97; Hills v. Chicago, 60 111. 86; Demi 
V. Reid, 10 Pet. 524; Léonard v. Wlseman, 31 Md. 201, 204; People v. 
Potter, 47 N. Y. 375; Oooley, Const. Lim. 57; Story, Const par. 400; Beards- 
town V. Virginia, 76 III. 34. So, also, where a law is expressed in plain and 
unambiguous terms, whether those terms are gênerai or llmited, the legisla- 
tiu-e should be intended to mean what they hâve plainly expressed, and 
consequently no room is left for construction. V. S. v. Pisher, 2 Cranch, 
358, 399; Doggett v. Railroad Co., 99 U. S. 72. There is even stronger rea- 
son for adhering to this rule in the case of a constitution than in that of a 
statute, since the latter is passed by a deliberatlve body of small numbers, a 
large proportion of whose members are more or less conversant with the 
niceties of construction and discrimination, and fuller opportunity exista 
for attention and revision of such a character, while constitutions, although 
framed by conventions, are yet created by the votes of the entire body of 
electors in a state. the most of whom are little dlsposed, even if they were 
able, to engage in such refinements. The simplest and most obvious inter- 
prétation of a constitution, if in itself sensible, is the most liliely to be that 
meant by the people in its adoption. Such considérations give weight to 
that Une of remark of which People v. Purdy, 2 Hill, 31, 36, afCords an ex- 
ample. There, Bronson, J., commenting upon the danger of departing from 
the import and meaning of the language used to express the intent, and 
hunting after probable meanings not clearly embraced in that language, says: 
'In this way the constitution is made to mean one thing by one man and 
something else by another, until in the end it is in danger of being rendered a 
mère dead letter, and that, too, where the language is so plain and explicit 
that it is impossible to make it mean more than one thing unless we lose 
sight of the instrument itself, and roam at large in the boundless fields of 
spéculation.' " 
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Nor can the court cbncur with coûnsel in tlie position assnmédthàt 
the débt created bythe contract of the parties was a current ex» 
pense oï the city, payable eut èf the currènt revenues. I do not re- 
gard It a» a debt oÉ that chaiiacter; and hence it does not comé witkin 
the pr&Ciple announcéd by the suprême Court in the case of City of 
Oorpus (Msti V. Woessner, 58 Tex. 462. See Biddle v. City of 
Terrell, supraj Gity of Terrell t. Dessaint, supra; Bell -v-lAre Stock 
Co. (Tex.) 11 S. W; 344. 

2. Counsel for thè plaintiff further contends that if the express 
contract of the parties be held void the plaintifiE should, neverthe- 
less, be entitled to recover from the city the value of the bridge, as 
upon an implied contract. Thie court is unable to appreciate the 
force of this argument. The provisions of the constitution above re- 
ferred to apply equally to express and implied contracta. Whether 
the contratit be of the one Ohkraèter or the other, the cily must pro- 
vide for the interest and siûkiîïg fund to meet the debt at maturity, 
in the manner iûdipated by tHe constitution. Whêther the agfée- 
ment between the parties be express or implied, it is nevertheless a 
contract, and the city is prohibited from creating a debt evidenced 
by such contract, unless the niethod pointed ont by the constitu- 
tion is pursued. See City of Bryan v. Page,, 51 Tex. 532. In the 
case last cited, atpage 535, it is said by the suprême court of this 
State (Justice Gould delivering the opinion) that "the law never im- 
plies an Obligation to do that WhiCh it forbids the party to agrée to 
do." The pleadings in thi^ càsé show that the plaintiff has con- 
structed a bridge, which the défendant is now using and enjoying, 
and for which, upon principles of fair dealing, the plaintiff should 
be paidi But that aspect of the case cannot be considered by the 
court; a!nd it may be hère rèmarked, as was said by the suprême 
court in the case of Buchanan v. Litchfield, 102 U. S. 293 : 

"Our attention is called by èounsel to the exceeding hardship of this cas» 
upon those whose money, It Is alleged, has supplied the city of Lltchfleld with 
a System bf \vaterworks, the benefits of whlch are daily enjoyed by Its in- 
habitants. The défense is chttracterized as fi-audiilent and dlshonest. 
Waiving ail considérations of the case in its moral aspocts, It is only neces- 
sary to siay that the settled principles of law cannot, with safety to the 
public, be dlsregarded in order to remedy the hardships of spécial cases." 

In. accordance with the foregoing views, the gênerai demurrer 
of the défendant, aild its third, fourth, and sixth spécial exceptions, 
are sustained, and its flrst and second spécial exceptions are over- 
ruled. Ihe defendant's fifth ppecial exception is also overruled, be- 
cause it does not appear from the pétition that plaintiff seeks to re- 
cover and remove the bridge. Looking to the answer of défendant; 
rt présents no défense to the Suit, and without discussion the gênerai 
demufréi? aBd spécial exceptions of the plaintiff Interposed to the 
answer will be sustained. 

Ordered accordingly. 
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LYMAN V. NORTHERN PAO. ELE3VAT0R CO. (CULLIFORD, Intervenor). 

(Circuit Court, D. Minnesota. August 29, 1894.) 

CoNTEACTS OF Corporation— Construction. ; 

An agreement under whlch the stocliliolders loan money to a corpora- 
tion, whicli provides that each shall loan his pro rata share of $275,235 
which the number of his shares bears to the total amount of shares, 
aod thatj the company's notes, at 12 mouths, shall be issuéd for the loan, 
payable ont of the first net eamings, limlts the company's liability on the 
notes to the net eamings; and, where there are none. the stocliholdeis, 
or those to whom they hâve Indorsed the notes, cannot recover thereon 
from the company. 

Action by David B. Lyman against tlie NortLera Pacific Elevator 
Company. Thomas Culliford, holder of a note executed by défendant, 
intervenes, claiming the right to be placed on the footing of a gênerai 
créditer, and as such to be entitled to sharg in future dividends. 
Claim disallowed. 

John B. Sanborn, for înterrenor. 

DaviSj Kellogg & Seyerance, for défendant Northern Pac. Elevator 
Ck). and for M. J. Forbes, Eeceiver. 

WILLIAMS, District Judge. This cause has been heard upon a 
motion by the intervenor for judgment upon thé pétition of interven- 
tion and answer. The folio wing facts appear: 

On of about August 15, 1890, the Northern Pacific Elevator Cîom- 
■pany was a corporation created under and by virtue of the laws of the 
«tate of Minnesota, owning a Une of elevators thrOugh the states of 
Minnesota, North Dakota, Idaho, Washington, and Oregon; and being 
in need of tnoney to carry on its business, and owing a large amoùnt 
«f money, the stockholders of the company made and entered into an 
agreement with each other whereby they subscribed for a loan to said 
company for $275,233, pro rata, according to the number of phares 
held by each, and signed an agreement, agreeing to take the com- 
pany's note at 12 months, bearing 7 per cent, interest per annum. 
The agi'eement was in the following words and figures. 

"MinneapoHs, August 15th, 1890. 
"The undersigned stockholders in the Northern Pacific Elevator Company 
hereby each agrée to loan to said company our pro rata share of the sum of 
two hundred and seventy-flve thousand two hundred and thirty-five dol- 
lars, wbicb the number of shares held by each bears to tlie total number held 
by the signers thereof. The company's note, at twelve months, with inter- 
est at sèven per cent, per annum, shall be Issued for thé loan, and imid out 
•of the flrst net earnlngs of the company before divldend. Owners of ten 
thousand shares to subscribe to make this binding." 

The said agreement was signed by aU the stockholders making said 
loan, exceeding 10,000 shares. One of the stockholders so signing 
said agreement was L. Fletcher, and he received the company's note 
therefor, which was renewed, and which said original note and re- 
Tiewâl note read as foUows: 
"1,996.74. Minneapolis, Minn., Sept. Ist, 1892. 

"One year after date, we promise to pay to the order of L. Fletcher nine- 
-teen hundred and; nlnety-six 74/100 dollars at our office In Minneapolis, Min- 
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nesota, in accordance wlth the tenus of his siibscrlption to the loan of Aug. 
15, 1890, wlth Interest at the rate of Tj^, payable semlannually. 

"[Signed] Northern Pacific Elevator Company, 

"By C. H. Graves, Président" 

The interrenor is the immédiate indorsee of Fletcher, 
It further appears that the Company is insolvent, that there hâve 
béen no net eamings, aûd that the debts exceed the property by sever- 
al hundred thousand dollars. On this state of facts, I think the 
Intervenor cannot reeover. 

At tb^e date of the agreement of August 15, 1890, and of the note 
of which the one nnder présent considération is a renewal, the cor- 
poration, if not actually insolvent, was largely indebted, to liquidate 
which debts the need tora,ise money was imperative. Each stockhold- 
er, undep thè constitution of the state of Minnesota (article 10, § 3), 
was, as to this debt, liable to the amount of the stock held or owned 
by Mm. Aécordingly, the stockholders and the corporation adopted 
the method of raising money above stated. In doing this they en- 
tered into the agreement of August 15, 1890, by which each one of the 
many stockholders sigoing that agreement agreed to take and cash 
the note of the company for an amount proportionate to the share 
of each stockholder in the corporation. The company was not in con- 
dition to pay this debt, and it te manifest that the stockholders 
wished to avoid being called upon for contribution in a summary man- 
ner. Accordingly, it was provided in the said agreement, to which 
the note under considération, by its terms, refers, that the note should 
be paid put of the first net eamings of the company before dividend, 
and that owners of 10,000 shares should subscribe to make the agree- 
ment binding. The effect of this agreement was that even the net 
eamings could not be subjected to the payment of this liability for 
the period of one year af ter thé date of the note. It is çlear that the 
présent petitioner, who is an Immédiate indorsee of the stockholder 
ïletcher, the payée of the note, is in no better position to assert this 
claim than Mr. Fletcher himself. I think it is very clear from the 
agreement and note, which must be read as one paper, that there ia 
no liability of the company upon this note, except out of the net eam- 
ings, and that if net eamings hâve not been made it cannot be con- 
tended that the company is liable for the face of the note as absolutely 
as if there was no provision, either in the note or contract of August 
15, 1890, respecting payment out of net eamings. Certainly, the 
clause was inserted for some purpose, — either to limit the liability 
or add to the security of the stockholder. It certainly does not add 
to lus security, for, if no provision had been inserted when the noté 
became due, not only the net eamings, but ail the company's property, 
could hâve been applied to the payment of the note. It therefore 
limited the company's liability to the net eamings. If it was intend- 
ed a» a pledge of the net eamings as security, such language would 
bave been used in the contract, but the contract does not provide that 
the net eamings are pledged as security, but rather limits tbe pay- 
ment to the net eamings. The entire assets of this corporation are 
in the hands of a receiver of this court for distribution among credit- 
ors. Certain distributions hâve been made. The flrst was to per- 
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sons claiming that they had actual wheat in tlie eleyators at the time 
when the receiver was appointed. The claim was conceded to thèse 
persons, and a distribution made to them. There was another dis- 
tribution as to a certain number of alleged lien holders. Now, in 
the présent case, the petitioner, who stands in the position of a stock- 
holder, and is the assignée of a stockholder, appears with the note and 
contract under présent considération, wMch, as I bave observed, con- 
stitute one agreement, and which were executed, given, and received 
for the purpose of raising money from the stockholders in order to 
clear off an indebtedness upon which each one of the stockholders 
would hâve been liable to pay under bis obligation as a stockholder of 
the Company, and which papers contain a provision that the payment 
shaU be made ont of a certain fund, which might or might not there- 
after exist, and claims that he has a right to bie put upon the footing 
of a gênerai créditer, and as such entitled to share in future dividends. 
I think not. The very terms of the agreement are against this con- 
struction. I cannot allow this claim to participate in the distribu- 
tion of the assets. 
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(Circuit Court, E. D. Missouri, N. D. June 2, 1894.) 

Accident Insurance— Passbnger in Public Convbtance. 

One insiu*ed by an accident policy "as a passenger in a public conveyance 
provided by a common carrier," after he had alighted from a railroad train, 
at a station from which he intended to continue his joiumey by a later 
train, attempted to speak to the englneer about a matter havlng no con- 
nection with the continuance of his journey, or his condition as a passen- 
ger, and, while erossing the platform of a car, fell therefrom, and was 
injured. Held, that he could not recover on the policy for his injuries. 

This was an action by James M. Hendrick against the Employ- 
ers' Liability Assurance Corporation on an Insurance policy. 

This was an action brought upon a policy of accident Insurance issued Sep- 
tember 21, 1893, the materlal portion of which Is as folio ws: "For and in con- 
sidération of a premium of $1.00, this policy hereby Insures James M. Hen- 
drick, of Loulsiana, Missouri, for the under-mentioned benefits, and always 
subject to the conditions on the back thereof (which are made a part of this 
contract), from one o'clock a. m. on September 21, 1893, as a passenger In a 
public conveyance provided by a common carrier wlthin the limlts of the 
United States or dominlon of Canada, and also Insures withln the limlts of the 
City of Chicago, Illinois, durlng the progress of the World's Fair. This In- 
surance shaJl cease when the insured shall hâve retumed to his résidence, 
but shall in no event extend beyood a perlod of seven days (expiring at one 
o'clock a. m.) from date of register above. Benefits: $3,000 at death, or for 
the loss or actual séparation of two entire feet, or two entlre hands, or one 
entlre foot and one entlre haad, or of the complète and Irretrievable loss of 
the sight of both eyes; $1,500 for loss, by actual séparation, of one entlre 
hand or one entire foot." 

The facts in the case were undlsputed, and were as follows: The plaintiflf 
purchased the two accident poUcles on September 21, 1893, at that tlme residlng 
in Bowling Green, Mo. On September 23, 1893, he started from Bowling Green, 
Mo., intending to go to Chicago, for the purpose of attendlng the World's Pair. 
He had passes over the Chicago & Alton. Bailroad from Louisiana, Mo., t» 
Chicago, and had left them at the hôtel at Loulsiana, Mo. He started from 
BowUng Green late on the uight of September 23d, and arrlved at Loulsiana, 
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Mo.* about 2 o'docfc on tlke morntoè'of tl(p 24th. The plaititiffijpald his (are 
from Bowling Green i^ Lg^lpian^.p When tjje train reacheid, J^quisiana, ttie 
plaintiff got off the traan,|fer i^e pùrpose ot going .tp his ho);eJ. ânqi. getting his 
paises, and continuing h^ jOTurn.ey tô" Chicago at 3 o'cldck' în thè àftemoon of 
the sàme day. Af ter flllgmling tfjjon the iJIailiform,' tlié "paaintiif, ^hO had just 
reslgned his position as ioeOmotiv.e fireman for the Chicago & Alton Rallroaâ 
("Ppnyjaflj, started (or\nwd, towards.-the h«ad eiid of the trajtn, f^P the purpose 
<>l,^eQlî^g,,the engilp^eéir, fthd advïsing tim thiat he had lelt tlje sérylçe of the 
Milroad'cotnpàn^i'iand, tliàt soinè otiier persbn— à nfàtnal friéùd-^wuld now 
àptrty ftfr teé position madé vacant Tjy his résignation. The trâtilc upbn which 
'the;ti*aln wàs stetudtng ran. eaSt and west, the engîne bélng tothe east The 
plaiatyCjhad gotten ofC qn, the nortli or left-band, sideiOf the, t^a|fl, and, as he 
started fojj^àrd towards^he engine» be was prevent^i from reaçjijng the en- 
glue tipîèïi'tïiatslde of thé train by a large tmck loàd .of bà.?gaèfe, whlch stood 
in his •vcay, -âinà preventéd him from' getting- by. He therèupon crosséd over 
to the soutta or rlght-hà.lid «ide of the' tralh, passing over ;the -plattorm of the 
simokiiiig car. pialntiff fben started forwardi towards the. angine, but, when 
wlthinr^ few feet of thé tender, tbe beil upon the enginé began to ring, In- 
dicatlûg' that tbe train was about to start. Sèelng that he ■w^oûld be unable 
to havé à cOùfetenèe with the èiiglnëer beforè the train should start, he re- 
traced fais stieps to the wést end of tlie bagg£lge«ar, and there âtarted to cross 
over the platform of that car. After he had gotten upon.tbe steps ôf the 
platform, he stumbled upon a large box which was lylng' upon the platform 
of the baggage car, and fell backwàxds. In falllng, his foot became entangled 
In a rope attached to the box, and he was dragged quite a distance, and the 
wheels of thô traîn pasSed ovér hisllèft âi'nij' Sldiessltatlng its ault>utation. 

Fagg & Bail and Geo. A; Mahan, foi^'plaintitf. 
Lathrop, Moirow, Fox & Mopre, ^or.defendant. , 

WILLIAMS, Distrià^ Judge (cbarging the jury). , It is a ques- 
tion, under this complaint and the testimony, as to whether the 
court shall instruct the jury peremptorily to flnd for the plaiMifE 
or for the défendant 

The rights of thé plaintiff under an accident policy of this kind 
should bediberally consïrued in f avor of his recovery. That is the 
settled policy of the law, where he has purchased an accident policy, 
and relied upon it, tbjat, if he is injurçd, and seeks redress at the 
hands of the court, as against the issuers of the accident ticket or 
policy, it should be lihérally construed in f avor of bis recovery. The 
testimony in this case is simply the testimony offered by the plain- 
tiff himself. The policy undertakes tp pay him a certain amount 
in case of an accident he receives as a passenger upon any railroad 
or other public carrier. It says "vehicles," but upon the Hne of any 
jpiablic cander. Thé testimony of the plaintif himself shows that 
he got on à train at ÏSpwiing Green, fi^d paid lus fare to the city of 
Louisianà; that he got off at Louisiana, for the purpose of going 
to his boarding place and stopping there until 3 6'clock the next 
day, and take that tKiiû for the City 6f Chicàgp. He says there 
was no other train thàt he could take until 3' (j'clock the next day. 
That was his intention. He arrived in Louisiana during the 
night some, time. N6V, if he had beeh fhjlired wMîe, doing 
ànything iiicidéht to hi^ journey frbiû Bowling'Gréen to Chicago, 
the court would instruct the jury to flnd a verdict in favor of plain- 
tiff. I will go further, and say that, if he was injurêd after getting 
off from the cars at Louisiana, and going up to his boarding place 



HENDBICK .V. EMPLOYEES' LIABIIJTY ASSUK. COKP. 895 

to get his transportation, I would hold tliat to be a contiuuance 
of his joumey; that is, that the accident was received wliile doing 
somethijig to continue Ms joumey as a passenger. Th^t, however, 
would be an extrême view of it in favor of the plaintifl. But tbe 
testimony hère shows that he had gotten off the train safely, with- 
out hàrm to himself, and that this injury was received while doing 
somethihg in no manner connected with his joumey to Chicago, or 
in any manner connected with the condition of a passenger. He 
himself says that he got off the train, and that it was his intention 
to stay there until 3 o'clock the next day, and that he went down 
the platform on the north side to interview the fireman or engineer 
about something entirely disconnected with the relation of a passen- 
ger, — to tell them that he had quit the road, that they might notify 
s<)me friend of his that he might apply for his situation. It had 
nothing to do at ail with the continuance of his journey, or with 
his position as a passenger. While doing this he did a very dan- 
gerous thing, — in the nighttime, passed over the platform of the 
train, and got upon the other side, and heard the bell ring, giving 
the signal to start. îsTow, he said he could not see the engineer, 
and he got on the platform again to cross over; train liable to start 
at any moment. But even if he had done that while pursuing the 
idea of being a passenger, and in the rejation of a passenger to the 
common carrier, I think the ticket would provide even for that 
kind of an accident. But this company had a right to lirait their 
liability to the relation of a passenger upon a common carrier. The 
view of the court is that he had clearly ceased to be a passenger 
when this injury occurred. He had got to the end of his journey, 
By the very charge of Judge Drummond, in the case cited by plain- 
tiff, it is unquestionable, if Judge Drummond had found the testi- 
mony, as in this case, clearly showing that that man had amved 
at the end of the journey, the charge would hâve been to find for 
the défendant; but he said: "It is not clear, and it is for the jury 
to say, whether he had arrived at the end of his journey or not." 
"If you find he had not amved at the end of his journey," he says, 
"then the liability continues." "He had a right to get off." A man 
is not obliged to stay upon the cars at every station. He may want 
to get off, for varions reasons incident to his passengership, but, after 
arriving at the end of his journey, and getting off upon the platform, 
if be is injured in the doing of something that is not at ail incident 
to his journey, then the liability ceases. The testimony is unques- 
tioned that this injury was received after he arrived at the end of 
his journey at Louisiana, and while doing something that was not at 
ail connected with the idea of his being a passenger upon any com- 
mon carrier. He says himself that he was doing something else, 

The instruction of the court to the jury is that the défendant 
is entitled to a verdict upon this testimony, and it is so ordered. 
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GRAHAMv. CHICAGO, ST. P., M. & O. RT. CO. 

(Circuit Court, D. Minnesota, Second Division. Sept 4, 1894.) 

iNJtjBY TO Railboad Employé— Négligence, 

The fallurè of a railroad cômpany to securely fasten the ends of a 
car Whlch are on Wnges, so as to allow the car to be used as a flat car 
by dropping the ends Inward,' is ribt négligence, so as to render the Com- 
pany llable to a brakeman who, in getting off the car, is thrown beneath 
the wheels by reason of the end.flEvlUng In, he having used it as a support. 

Action by Hall I. Graham aglEijnst the Chicago, St Paul, Minne- 
apolis & Omaha Kailway Compaiiy^ There was a verdict for plain- 
tiff, and défendant moved for a néw trial. Granted. 

Motion by défendant for new trial. The plaintifC, a bràlceman in the 
service of the défendant company for more than six years, suffered Personal 
injuries on February 25, 1892, In attempting to alight frotn a coal car. He 
was preclpitated under the movlng cars, and his rlght arm badly crushed, 
necessitating amputation. It was the- duty of the plaintifC to aid in dlstrlbu- 
ting frelght cars and making up a mlxed train at Kasota Junction, on defend- 
ant's road, in thls district. There was a grade at or near the station at this 
junction, and a part of plaintifE's duty was to mount movlng cars eoming 
down thls grade, and set the brakes to stop them, so they would not run 
into and Injure stationary cars farther down on the track. In pursuance of 
his duty, the plaintifC had mounted a strlng of moving cars, and, In alightlng 
from a coal car in this string, was Injured. Thls car was called a "Gondola," 
whlch usually has hand holds at each end. to aid brakemen in ascending 
and descending therefrom, and also end gâtes or end boards hinged to the 
floor of the car, and so m^de that they could be fastened upright or perpen- 
didUlar to the floor by hooks and staples, or laid down laward on the floor. 
In attempting to alight from this car, the plaintifC took hold of the top of 
one of the end gâtes, whlch was upright, and, as he gave a spring to jump 
ofC, it fell inward, and he was thrown with his arm on the track. On the 
trial, the jury found a verdict for the plaintifC. A motion is now made for 
a new trial, for errors apparent on the record. 

Henry A. Morgan and John A. Lovely, for plaintiff. 
Thomas Wilson, Lorin Cray, and S. L. Perrin, for défendant 

MELSON, District Judge. This gondola car was constructed 
with référence to carrying coal and bnlky articles and lumber. It 
was not ont of repair or improperly constructed. The injury to 
the plaintiff did not resuit from the want of a hand hold on the car, 
for the plaintiff admits that he knew there was none on the car 
before he made the attempt to alight. The car was adapted to 
the purposes for which it was designed. The end gâtes or boards 
were made adjustable, so that the car would carry coal or other 
material when the end gâtes were upright, and could be used as a 
flat car when the gâtes were down. For such purposes this car 
was built and could be safely used, though it might be unsafe for 
a brakeman to rely upon an end gâte when upright as a support 
in alighting from the car when in motion. The only alleged nég- 
ligence of the défendant urged is the failure to hâve the end gâte 
securely fastened, so as to allow the plaintiff to safely use it when 
he attempted to alight from the car. The duty of the défendant 
company to keep thèse end gâtes, when upright, fixed securely with 
spécial référence to their use by a brakeman in alighting from the 
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cap, does not appear. On the trial, the court left it to the jury to 
détermine whether or not the défendant company, at the time of 
the înjury, had failed to perfonn a duty it owed the plaintiff in con- 
nection with the end gâtes. I am satisfled this was error, and, on 
the record as it stood, the motion made to instruct the jury to re- 
tum a verdict for the défendant should hâve been granted. Se- 
ing of this opinion, the motion for a new trial is granted; costs to 
abide the final judgment. 



HEMINGWAY MANUF'G CO. v. COUNCIL BLUFFS CANNING 00. 

(Circuit Court, S. D. lowa, C. D. May 11, 1893.) 

Damages— ExECUTORY Contract of Sale— Breach bt Pdbchasbr. 

Défendant ordered of plaintiff two machines, whlch plaintiff had to 
manufacture, and for whlch défendant was to pay the usual price, which 
dld not change after the order was given. Before the machines were 
made, défendant countermanded the order; but plaintiff made and ten- 
dered the machines, whlch were of the usual make, and not specially 
deslgned, and défendant refused to recelve them. The machines were 
covered by a patent owned by plaintiff, but there were other machines 
used for the same purpose. Bêlé, that plaintiff was entitled to nominal 
damages only for the breach of the contract 

This was an action by the Hemingway Manufacturing Company 
against the Council Bluffs Canning Company to recover damages for 
breach of a contract of sale of machines by plaintiiî to défendant. 

Flndlng of Facts. 
The above case having been submitted to the court, a jury being walved, 
the court makes the foUowlng flndlngs of facts: 

(1) The plaintiff was, when this suit was brought, and Is now, a corpora- 
tion created under the laws of the state of New York, and the défendant 
was, when the suit was brought, and Is now, a corporation created under 
the laws of the state of lowa. 

(2) That on the 21st day of April, 1888, the plaintiff and défendant entered 
Into a contract in writing at Chicago, 111., which is worded as follows: 

"Hemingway Manufacturing Co., Patentées and Manufacturers of Corn 
Oookers and Spécial Machinery for Canners' Use. Syracuse, N. Y. 
"Mémorandum of agreement made this 21st day of April, A. D. 1888, by and 
between the Hemingway Company, a body corporate, organlzed under the 
laws of the state of New York, wlth Its principal business office at Syracuse, 
New York, party of the flrst part, and Council Bluffs Canning Co., of Council 
Bluffs, lowa, party of the second part, witnesseth, that on this 21st day of 
April, 1888, the said party of the flrst part agrées to sell to the sald party 
of the second part, delivered on cars at Syracuse, N. Y., six No. 2 patent 
corn cockers, manufactured by said party of the flrst part, and the said 
party of the second part agrées to purchase the sald number 2 cookers, and 
to pay for the same the sum of three thousand dollars, as follows: Net 
cash upon delivery of railroad receipt showing shipment of same. There 
Is also to be furnlshed wlth sald cookers, by parties of flrst part, six of 
Huston and Dale automatic feeders, free of charge to parties of second part, 
wlth the exceptions of frelght charges from Béatrice, Neb., to point of de- 
livery. Council Bluffs Canning Co. 

"D. W. Archer, Sec'y. 
"Hemingway Mfg. Co. 

"H. O. Hemingway, Manager, 
"tindorsed] D. W. Archer, Council Bluffs, lowa. 

"Council Bluffs Canning Co., Council BlufEs, lowa. 
"June 15, 1888, ready to shlp." 

v.62F.no.lû— 57 
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(3) Thàt on AerffiSS, 1838j Oie plalntlff coçftpany, at Sj^racuse, N. Y., plaee4 
orders wlth th^rd partie» for the manufacture and delixery to plaintlfe of 
the several parts cotnifc^mè six No. 2 corn cookers, of thé description called 
for In sald contracté,' ûâd' «4 tîie same date sent an order to Huston & Dale, 
at ' Béatrice, Neb., fiorsii aùtotnàtic feedets* as called for in sftld contract. 

(4) That it was the custotok of the plain€fE company, in flUing çontracts for 
the sale of the corn cookers. to cause the several parts of the cookers to be 
made by tjilrd parties, and tp be deliverèd to the plaintiff company, the 
sàme being put tdgether in Working order by plaintifE. 

(5) That on Aprll 25, 1888, the défendant company, through D. W. Archer, 
its secretary, sent to the plaintiflf company, at Syracuse, N. Y., the foUowing 
telegram, whlch was received on the day of its date by plalntiff: 

j; "Chicago, 111., April 25, 1888. 

"To Hemingway &. Company, Syracuse. , New York: Don't order corn 
cookers made until yoù hear from us. Sèèlëtteip. D. W. Archer." 

And on tÇè same day the fpllowing leiter was wrltten to the plaintifif 
company, àt»dreceiTéd in 4ue cpiirse of mail: 

"Ex. B. (Copy.) Ex. No. 2. 

' "Chicago, m.. Api. 25, 1888. 

"Mess. Hemipgway & Ço., Syracuse, N. Y.— Dear Sirs: Hâve wired you: 
'Don't ordér corn cookers ma^e. until yon hear from us. See letter.' This I 
npw conflrm. I bave not be^rd from M.'& S. slnce seeing your Mr. H. last 
Sàttitday, and do not know w%t, they (M. & S.) wlll actually do; but your 
Mr. H. and I both agreed last Sâtùrday, before the order was placed wlth 
ypUf that they wpuld not ship, but cancel tbe oi-der, as I had notified them in 
due tlme. I trust, in a yery.few days, to notlfy you that we bave had the 
màtter cleafed, up. If M. & S. force the machines on us, you wlll bave to 
cancel the order for (10) ten steamers. 

"Tours, truly, D. W. Archer, Sec'y. 

"Address, c/o Council Bluffs, lowa." 

(6) That on May 2 and May 14, 1888, the défendant wrote letters to the 
plaintiff, afllrming that It would not receive the machines ordered. 

(7) That the plaintiff company proceeded with the mannfacture of the ma- 
chines, and wlthin a reasonable time, to wlt, on June 4, 1888, notified the 
défendant that the machines were ready for shipment, and In reply the 
défendant ref used to accept the saibe. 

(8) The usual prlce at whicb the plaintifC company sold No. 2 corn cookers, 
with feeder attached, in April, 1888, was $509 for each machine. The actual 
cost of manufacture was |l35 for each cooker and $30 for each feeder. It 
does not appear that there bas slnce been any change In the priée or sala- 
bility of the feeder and cooker. 

(9) The plalntiffl company stlU has in its possession the machines and 
feeders, having made no efforts to sell the same. 

(10) The cookers and feeders were not speclally designed for the building 
.or use of thé défendant, but are of the usual make for sale to purchase at 
baye. 

Harl & MçCabe, for pla'iQtiff. 
Wright & Baldwin, for défendant. 

SHIBAS, District Judge (after stating the facts). It clearly ap- 
pears from the évidence in this case that when the written contract 
for the sale of the com cookers and feeders was entered into, on the 
21st of April, 1888, tlie machines were not in existence, and were 
not ready for delivery: Thé contract, therefore, was an executory 
one, having relation to artides to bC; thereafter manufactured by the 
plaintiff company; and ihietitle thereto, during the process of manu- 
facturing, remained in the plaintiff, and has not since been trans- 
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îerred to tlie défendant. It no less clearly appears that there bas 
been a breach of contraet on part of the défendant cômpany, in that 
on the 25th of April, 1888, it notifled the plaintifT that it woulà not 
receive the machines, as it had contracted to do, nor pay for the 
«ame. The only question in dispute between thfe parties is as to the 
rule of damages applicable to the case. When notifled, on the 25th 
of April, that the défendant company would not f ulfiU the contraet on 
its part, it was open to the plaintiff to countermand the orders it 
had givèn for the manufacture of the separate parts of the machine, 
and the costs and expense resulting therefrom would hâve been recov- 
érable against the défendant. Instead of so doing, the plaintiff corn- 
pleted the manufacture of the machines. When completed, the de- 
fendant stîll refused to receire them, and the machines remained in 
the possession of the plaintiff. The title and possession of the prop- 
erty are therefore in the plaintiff, never in fact having passed to the 
défendant, and the only question in dispute is as to the damages re- 
coverable under thèse circumstances. 

The usual rule in regard to executory contracts is that a vendor 
who retains the property is entitled to the différence between the 
contraet price and the market value of the articles. It does not 
appear from the évidence that thère bas been any change in the 
price at which the manufactured articles are sOld in the market by 
the plaintiff since the 21st of April, 1888; and, as the burden is on 
the plaintiff to prove the damage sustained, the court cannot assume 
that the property bas at any time since April, 1888, been of any value 
less than the contraet price, which the évidence shows was the usual 
price for which the plaintiff company sold the articles in question. 
If this case, therefore, is governed by the usual rule applicable to 
executory contracts, where the title and possession of the property 
never passed from the vendor, it must foUow that ail the plain- 
tiff can recover is merely nominal damages. It is, however, 
urged on behalf of the plaintiff that the facts of this case are pe- 
culiar, and take the same out of the reason of the ordinary rule, which 
is based upon the assuraption that the property can be sold in the 
market for its value, and therefore the vendor can in this way protect 
himself from loss up to the salable value of the property, and is only 
damaged by the failure of the vendors to the extent of the différence, 
if any, between the market value and the contraet price. It is sought 
to except this case from the gênerai rule upon the theory that, as the 
articles agreed to be sold are covered by a patent owned by the plain- 
tiff company, ail purchasers thereof must buy from the plaintiff, 
thereby giving it the profit upon each sale made, and, if the plaintiff 
is required to sell the article made for défendant, it would thereby 
be deprived of the profit of the sale which it could make to the sec- 
ond buyer of another set of the patented articles. Although there is 
much plausibility in the position taken, it would hâve more force if 
it were true that the only corn cookers in use in the canning of corn 
were the kind made by the plaintiff company. There are, however, 
other machines used for the same purpose, and it cannot be cer- 
tainly known whether the person who might wish to purchase such 
machines, if he did not buy those manufactured for the défendant 
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Company, would pucchîiBe a set of the plaintiff's manufacture, or a set 
of a rival in the %taâs. Furthennore, if tàe défendant should be 
compelled to pay the contract price for the machines, then the same 
would rightfully becomeithe properiy of défendant, and in that event 
the latter company would then hâve the right to sell thèse machines 
to any thipd party, and the plaintiff could not object thereto on the 
ground that by such sale it would lose the profit it might hâve made 
by an independent sale to such third party. As the plaintiff could 
not deprive the défendant of the right to resell the machines if they 
becamethe property of the défendant by the payment of the purchase 
price, it cannot rightfully refuse to account for the market value of 
the articles, when the title and the possession thereof remain in it, 
and hençe tbere is nothing in the facts of the case which takes it ont 
of ti^ie gênerai rule akeady stated. The facts of the case show a 
breacb of contract on part of the défendant, but fail to show any 
actual damages, beyond a nominal amount, and the judgment will 
therefore be for the plaintiff for the sum of one dollar, without costs. 



NIOKHRSON V. BIGBLOW. 
(District Oovirt, B. D. Wisconsln. Auguat 7, 1894.) 

WKONGÏ'TJIi ÎDEATH— MBASORB OF DaUAGBB. 

Four thousand dollars, allowed as the peennlary value to wife and chll- 
dren of the Ufe of an able seaman, 26 years of âge, sober, Industrious, and 
of good physique, whose yearly eamlngs applicable to thelr benefit 
amounted to about $300. 

This was a libel by Harold W. Mckerson, administrator of the 
estate of Erik Anderson, to recover damages for death caused by 
collision. 

Frank M. Hoyt, for libelant 
0. E. Kremer, for respondent. 

SEAMAN, District Judge. This îs a libel to recover for the death 
of Erik Anderson, alleged to hâve been caused by the négligence of 
respondent's steamer Robert Holland, having two barges in tow, 
and coliiding with the schooner William Aldrich, November 1, 1891, 
ofl Pilot island, on Lake Michigan. The question of liability must 
be treated as ruled by the décision of this court in Poppe v. Bigelow 
(The Eobert Holland and The Parana) 59 Fed. 200, for the présent 
considération. The only luatter for détermination is, therefore, the 
amount of damages; the death of Erik Anderson appearing, at 
least presumptively, while serving on board the schooner William 
Aldrich. The statute of Wisconsin, which applies hère, limita the 
amount of recovery where death ensues to $5,000. The allowance 
must be based entirely upon the showing of pecuniary loss suffered 
by the wife and children in their deprivation of the fruits of his 
labor and services by his untimely death. No considération of 
sympathy or sentiment can enter in. It demands a sober judgment 
of the productive value of a Ufe. There are no certain standards 
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for any case, and there are many contingencies upon productive life 
which do not enter into the standard tables of life expectancy. 
The fact that a statute limita ail recoveries to a minimum amount 
should not be regarded as instituting any comparative estimate of 
the value of lives, but only as a limitation for ail cases. 

The testimony shows that the deceased was 26 years of âge, was 
an able seaman on the Aldrich, and had sailed about 9 or 10 
years. He was sober, industrious, and of good physique; but there 
is no showing to warrant a presumption, if any could be indulged, of 
increase of earning capacity. I think it satisfactorily appears that his 
gross eamings for a sailing season were about |300; and he worked 
in the winter season (in shipyards and other employments) and 
probably eamed sufflcient to cover any further personal expenses; 
so that nearly $300 remained at the end of the year for the bene- 
flt of the family. At his âge and in his calling this rate may fairly 
be accepted as a criterion. For the libelant it is claimed that the 
full allowance of $5,000 should be adjudged upon this proof, because 
interest upon that sum would produce $300 at 6 per cent, per 
annum. This would not be a fair estimation, as the principal sum 
would remain for benefit after the termination of any life expec- 
tancy; the considération should rather be of the probable value 
of an annuity charge to produce that ineome for the term of ex- 
pectancy. There is difflculty in the application of life tables to 
this view; but I conclude, taking into account ail the circumstances 
hère shown, that an allowance of $4,000 would be just and reason- 
able; and judgment for the libelants will be entered for that amount, 
with costs. 



GOTTSCHALK CO. V. DISTILLING & OATTLE-FEBDING CO. 

(Circuit Court, D. lUInois. AprU 24, 1894.) 

1. Salb — Agreement poh Bbbatb — Bkbach. 

Wtiere défendant sold liquors to plalntiff for more than its market value, 
agreeing to retum part of the excess to plalntiff at the end of the six 
months If it appeared that plalntiff liad made purchases from no one else, 
the fact that one of plaintifC's agents, accidentaily, without plaintifE's 
knowledge, and without intention to violate the understanding of the 
parties, made a purchase from another person, will not prevent recovery 
by plaintlff of euch excess. 

8. SaME — PTJRNISHIN0 PEOOFS. 

Nor will plalntiff be prevented from recoverlng by reason of failure 
to fumlsh a form, as stlpulated with défendant, showing ail the sales 
made by plalntiff, and to whom made, where he furnishes aU the data 
neoessary to enable défendant to ascertain if plalntiff had sold any goods 
other than those he had purchased of défendant 

Action by the Gottschalk Company against the Distilling & Oat- 
tle-Feeding Company. Judgment for plaintifE. 

H. B. Stevens, for plalntiff. 
Green & Kobbins, for défendant 

GROSSOUP, District Judge (orally). The action in thîs case is to 
reoover from the Distilling & Cattle-Feeding Company something 
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over $35,000, said to berttie money of the plaintiff, and unlawfully and 
wrongfully withheld f romiike plaintiff by the défendant. The testi- 
mony shows that tbe method of doing business of the défendant 
was something libe thisi; It would appoint wholesale litiuor dealers 
throughout the.cotmtry as its ostensible agents. It woiUd then sell 
to thèse supposéd agents thé products of the défendant at a price 
seven cents per proof gâillon above the prevailing marlcet price. 
This seven cents thus taliènf^om the liquor dealers would be held 
■lia the treasury of the défendant until the expiration of six months, 
H it then appeared that the liquor dealer had not made purchases 
from any other source than. from the défendant, there would be 
refunded to him two cents per proof gallon of the money reniain- 
ing in tbe hands of the défendant. The liquor dealer, in turn, selling 
to Élis customers, would issue to them vouchers, and at the expira- 
tion of six mOnths each cUstomer could présent this voucher to the 
distilling Company, and, if aocompanied by proof that the customer, 
whetherhe be a Wholesale «r retail dealer, had not purchased any 
goods except from the so-caljed agents of the distilling company, 
such cuât&mer would be éntitled to receive ûve ceûts per proof gal- 
lon from the distilling company. The scheme is a very ingénions 
one, aad'was gotten up for' the purpose of compelling the liquor 
trade to. bay ail its product from the Distilling & Cattle-Feeding 
Company* 

One of the questions presented on the trial of the case was wbether 
the method was légal. The argument was made that it was a 
simple rebate, such as railroads and other corporations had been in 
the habit of taking, and such as had been sanctioned by the courts. 
I do not regard it as a simple rebate. If the défendant had sold 
its produét to the trade al the market priée of such product through 
the country, and had then agreed with one of its consumers to dis- 
count or rebate from that market price a certain percentage on ac- 
count of continued pE^trçiiage, or for any other reason, such would 
be distinctly a rebate; but the défendant in this case exacted seven 
cents above the market priée, and only agreed to return this amount 
thus ekacted by it beyond the market price of the product on con- 
dition that the customer continue to buy ail of bis product from the 
défendant. It is not so much a rebate as a hostage that the cus- 
tomer will not go into any other market to purchase the product. 
Wbether that is a restraint on trade which the law, in déférence 
to public policy, will permit, it is not necessary, in this case, to 
pass upon. I hâve very great doubt, bowever, if the case were dé- 
pendent on that question, wbether I could flnd that such were a 
légal method of transacting business. It seems to be devised on 
the linesbf a gênerai agehcy, the distilling company being the prin- 
cipal, and ail its customers being its agents, carrying its scheme 
along those Unes with great plausibility, but escaping from ail the 
obligations or relations which agency imposes upon parties ; and in 
the end its practical effect is simply the taking of a hostage from 
the customer that he will buy from the défendant only, and to 
that extent is restraint on trade. But it is not necessary, in this 
case, to pass on that question. 
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Tte plaintiff in this case purchased a great quantity of goods 
from the défendant, and received back a certain amount of so- 
called rebates, until a time when the défendant refused to return 
any further rebates. The excuse of the défendant is, first, that 
the plaintiff purchased a car load of spirits from some other party 
than this défendant. The eTÏdence does net disclose that such a 
purchase was made purposely. It was accidentai on the part of 
one of the agents of the plaintiff, and the plaintiff itself had no 
Icnowledge of it. It was not doue with any intention to deceive the 
défendant, or to break or in any way trench upou the understanding 
between them. I do not think it furnishos the ground for a for- 
feiture of the plaintiff's money the défendant had in his hands at 
that time. 

The other breach alleged is that the plaintiff refused to délirer 
to the défendant a collector's form, known as "Form 52," whereby 
the défendant might be enabled to ascertain if the plaintiff had 
sold more to the retail trade than they had reported to the de- 
fendant. The object of that requirement, in the arrangement be- 
tween them, was to enable the défendant to always check up the 
sales of the plaintiff, and in that way ascertain whether the plaintiff 
was buying any goods in any other quarter than from the défendant, 
The proof shows that the plaintiff offered an abstract of this form, 
— al] the data that was necessary to enable the défendant to ascer- 
tain if the plaintiff had sold any goods other than those purchased 
from the défendant, — but the défendant insisted upon looking at 
the form itself. The form disclosed, not- only the amount of goods 
sold by the plaintiff, which was the sole object of the requirement, 
but the names of the customers of the plaintiff, the places they were 
located, and the amount of goods that each had purchased. The 
form would hâve put into the hands of the défendant every business 
détail of the plaintiff's business, and thus enabled the défendant, 
in case it broke off relations with the plaintiff, — a thing which it 
could do under the arrangement at any time, and a thing that was 
even then the talk between the parties, — to go into the fleld of 
the plaintiff, knowing exactly ail the détails necessary to invade 
the plaintiff's territory. I do not think that the spirit of the agree- 
ment between the parties contemplated that the défendant should 
hâve any such advantage, — any such power over the plaintiff's busi- 
ness. It seems unfair and intolérable, as long as the plaintiff was 
ready to furnish to the défendant ail the détails that were necessary 
to enable the défendant to check up the plaintiff's sales. So long 
as that Avas complied with upon the part of the plaintiff, any fur- 
ther demand was, in my judgment, beyond the spirit, and there- 
fore not in violation, of the agreement between the parties. 

Thèse being the dnly two reasons upon whicli the défendant re- 
fused to deliver up to the plaintiff the amount of money in ita 
hands, — that money being clearly the money of the plaintiff, subject 
only to be forfeited in case the plaintiff should buy goods from 
any other source, — the plaintiff is entitled to recover back that 
money, and the flnding of facts will be that the plaintiff in this case 
is entitled to recover of the défendant. Judgment accordingly. 
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HARTFORD FIRE INS. CO. et al. v. CHICAGO, M. & ST. P. RT. CD. 
(Circuit Court, N. D. lowa, Cedar Rapids Division. September 11, 1894.) 

1, Leases— ExKMi'ïioNS OF Lessos for NBaLiGBNCE — State Décision— Rulk 

OF Proi'ektv. 

The provision in a lease that tlie lessor shall not be liable for destruc- 
tion, through liis négligence, ot the building on tlie leased land, does not 
affect title to real estate; and therefore the question as to its validity is 
not within the rule that décisions of state courts constituting a rule of 
property will be followed by the fédéral courts. 

2. Raïlboad Companies — Leases — Questions Apfectihg Intbestate Com- 

merce. 

The facts that a lease exempting the lessor from liabillty for destruction 
of the buildings on the leased land is of part of a railroad company's 
dépôt grounds, and that it Is to be used for a cold-storage warehouse, 
do not render the question of the validity of the exemption one affecting 
Interstate commerce,— a matter of fédéral control. 

i|. SAME— LlABILITY FOR FiRES— StATB CONTKOI.. 

Deflnlng the extent of the liabillty of railroad companies for destruction 
of property by Ares In the opération of the road is within the control of 
the state; therefore a fédéral court will hold valid the exemption in a 
lease of the lessor, a railroad, for the burning of the buildings on the 
leased property, through the négligence of the road, it not being against 
the public policy of the state. 
4. Public Policy— Change— Effect on Contracts. 

If at the tlme a court détermines the validity of an exemption in a lease 
of the lessor from liabillty for destruction, through his négligence, of 
buildings on the leased land, such exemption is not against the public 
policy of the state, it is of no conséquence what the public policy was at 
the tlme the lease was executed, as a change would not impair the obliga- 
tion of contracts, but mereiy afCect the remedy. 

Action by the Hartford Fire Insurance Company and othera 
against the Chicago, Milwaukee & St. Panl Railway Company. 
PlaintifPs demur to the answer. Demurrer overrnled. 

Herrick & Hicks, C. A. Clark, and E. W. Barger, for plaintiffa. 
Mills & Keeler, for défendant. 

SHIRAS, District Judge. The questions presented by the demur- 
rer to the answer in this cause grow oUt of the foUowing state of 
facts, as disclosed by the pleadings in the case: On the Ist day of 
February, 1890, the défendant railway company executed a lease, 
in wrlting, to the flrm of Simpson, Mclntire & Co., of a named 
portion of its dépôt grounds at Monticello, Jones county, lowa, for 
the term of one year, with the right to erect and maintain on the 
leased premises a cold-storage warehouse, "and upon the express 
condition that the said railway company, its successors and assigna, 
shall be exempt and released, and said parties of the second part, 
for themselves and for their heirs, executors, administratora, and 
assigns, do hereby expressly release them, from ail liabillty or dam- 
age by reason of any injury to or destruction of any building or 
buildings now on or which may hereafter be placed on said prem- 
ises, or of the ûxtures, appurtenances, or other personal property 
remaining inside or outside of said buildings, by fire occasioned or 
originated by sparka or burning coala from the locomotives, or from 
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any damage done by trains or cars ninning off the track, or from 
the carelessness or négligence of employés or agents of said raiiway 
Company." Simpson, Mcintire & Co., as authorized in this lease, 
erected a cold-storage warehouse on the leased premises, and con- 
tinued in the occupation thereof until November 11, 1892, when the 
building and contents were destroyed by are, which fire, it is 
averred in the pétition, was due to the négligence of the company 
in moving and operating its trains. At the time of the flre, Simp- 
son, Mcintire & Co. held insurance policies in the plaintifE com- 
panies upon the warehouse and its contents, consisting of butter 
and eggs, upon which policies the companies paid to Simpson, Mc- 
intire & Co. the aggregate sum of |27,118.88, which àmount they 
now seek to recover, against the défendant raiiway company, as 
assignées of the rights of Simpson, Mcintire & Co. As a défense 
to this claim, the raiiway company pleads the stipulation in the 
lease already cited, and the plaintiffs demur thereto, on the ground 
that the exemptions from liability sought to be secured by the con- 
ditions contained in the lease are void, because contrary to public 
policy. This demurrer was argued orally before me at the April 
term of this court, and it then appeared that a case, involving the 
question at issue was pending before the suprême court of lowa; 
that, upon the flrst hearing before that court, it had been held that 
such stipulations or conditions were void as against public policy, ■ 
but, upon a rehearing and reargument, the court had held to the 
contrary, and had sustained the validity of the condition, stipulating 
for exemption from liability; and that a second pétition for rehear- 
ing had been flled, and was then pending before that court. Under 
thèse circumstances, final action on the demurrer was postponed, 
awaiting the décision of the suprême court of lowa. Since then 
the suprême court of lowa has refused the pétition for rehearing, 
thereby flnally affirming the validity of an exemption from liability 
for fires negligently caused, such as is contained in the lease to 
Simpson, Mcintire & Co. Griswold v. Eailroad Co. (lowa) 57 N. 
W.843. 

Counsel for the parties hâve now flnally submitted the demurrer 
upon very full and able briefs. Upon behalf of the plaintiffs, it is 
strenuously argued that this court is not bound by the ruling of 
the State suprême court upon the question involved, but, on the con- 
trary, that it is the duty of the court to exercise its independent 
judgment upon the question whether the condition contained in 
the lease is or is not valid. Counsel for plaintiffs hâve presented 
in their brief citations from a large number of cases decided by 
the suprême court of the United States, which iterate and reiterate 
i the rule that the courts of the United States are not bound by the 
décisions of state courts upon questions of gênerai law, or upon ques- 
! tions arising ont of matters committed by the constitution to 
national control, or even upon the construction of state constitu- 
tions or statutes, when the question at issue is the effect of such 
constitutions and statutes upon pre-existing contracts. But it does 
not seem to me that thèse cases reach the real point at issue upon 
this demurrer. If the demurrer presented the légal question 
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whètl^r à contract wMCh was in substance çontrary to public 
policy was enforceable in ttie courts of the country, and it should 
appear that the suprême court of lowa had held, as a proposition 
of law, that the fact that the contract was çontrary to public policy 
was net a bar to its ehforcement through the aid of judicial process, 
this court would clearly not be bound by the décision of the state 
court. The effect upon the validityor enforceability of a contract, 
of the fact that its provisions are admittedly çontrary to public 
policy, would be a question of gênerai law, upon which this court 
must exercise its own judgment. In fact, however, this court and 
the suprême court of lowa are in accord upon this question of 
gênerai lawj and in both forums it is held that a contract çontrary 
to public policy is invalid. 

The real question for considération is, how shall it be determined 
whether the contract i» or is not çontrary to public policy? The 
subject-matter of the contract may be such that it affecta the coun- 
try at large, or it may be local in its nature. The nature of the 
subject-matter détermines the source from which light must be 
sought upon the question of fact whether the provisions of a given 
contract are or are not çontrary to public policy. In other words, 
there is a public policy of the nation, applicable to ail matteis where'u 
the people at large are interested, including those committed to the 
control of the national govemment, and coextensive with the 
boundalries of the union, and also a state public policy adapted to 
the cirçumstances of the; locality embraced within the boundaries 
of the state, ahd applicable to ail matters within state control. 
Thus, in Greenhood on Public Policy, it is said that any contract 
made by a compétent party, upon valuable considération, is valid, 
unless it binds the maker to do something opposed to the public 
policy bf the state or nation. Ghreenh. Pub. Pol. p. 1, rules 1 and 2. 
In seeMing to ascertain the requîrements of the public policy of the 
nation, the principal sources of information are the constitution of 
the United States, the statutes enacted by congress, and the déci- 
sions of the courts, fédéral and state ; and in case there should be 
a divergence in the views of the fédéral and state courts upon a 
question of national public policy, the conclusion reached in the féd- 
éral courts must be accepted as the best évidence of what the re- 
quirements of the national public policy are. On the other hand, 
when seeking to détermine the public policy of the state towards a 
subject within state control, the principal sources of information 
are the state constitution and statutes and the décisions of the 
courts, state and fédéral; and, in case of a divergence between them, 
the décisions of the state court must be accepted as the best évi- 
dence of the public policy of the state. Vidal v. Girard's Ex'rs, 2 
How. 127-197; Swan V; Swan, 21 Fed. 299. 

Thus, we are brought to the question whether the contract found 
in the lease to Simpson, Mcintire & Co. deals with a subject-matter 
which falls within national or state control. On behalf of the de- 
fendant, it is argued that the lease and the stipulations therein con- 
tained create or convey atitle to real estate, and thus form part of 
a subject-matter clearly within state control. ; I am not prepared 
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to go to this extent in construing tlie subject-matter of the contract 
between the parties. The lease, as a whole, créâtes and conveys 
a title to real estate; and, if the question at issue was one touching 
the title conveyed, it would come within the rule that the décisions 
of the state courts, which constitute a rule of property, will be ac- 
cepted and followed by the fédéral courts. The lease, howerer, in 
addition to its clauses creating and conveying a leasehold interest 
to Simpson, Mclntire & C5o., contains other provisions constituting 
a contract, not aiïecting the title to the realty, but dealing with the 
question of the liability for flre accidentally or negligently set ont 
or caused in the opération of the railway of the défendant, — a 
question apart from that of title to realty, wherein the décisions 
of the state court become a rule of property. 

On behalf of plaîntiffs it is argued that the conditions in the lease 
aflfect the question of interstate commerce, — a matter of national 
control, — because cold-storage warehouses, adjacent to railways and 
the dépôts thereof, are needed to protect produce, like butter, when 
being gathered for shipment out of the state. To a certain degree, 
interstate commerce is dépendent upon the érection and mainte- 
nance of proper warehouses for the réception and storage of the 
products of the country, but the fact that such buildings are so used 
does not place them beyond the police power of the state. Thus, 
it is clearly within the power of the state to direct the character 
of the buildings that may be built for storage purposes. As a pro- 
tection against tire, the state may enact that elevators, dépôts, ware- 
houses, and the like shall be built of brick or iron, and not of wood; 
and the power of the state in this respect cannot be denied on tbe 
ground that such buildings are needed for and used in commerce 
between the states. Neither is there force in the suggestion that 
the conditions contained in the lease pertain to the duties and obli- 
gations resting upon common carriers engagea in interstate com- 
merce. There is nothing in the pleadings which shows that the 
property bumed was used in connection with interstate commerce; 
but, even if that was the fact, the conditions of the lease do not deal 
with the relations of common carriers and the public, nor did thèse 
relations exist between the défendant and Simpson, Mclntire & Co. 
with regard to the property destroyed by the fire which consumed 
the warehouse and its contents. The stipulations in the lease, so 
far as they affect this case, deal only M'ith the duty and obligation 
resting upon the défendant company growing ont of the fact that 
the company, in its business, uses the dangerous agency of fire. 
The right to use the agencies of flre and steam in the movement of 
railway trains in lowa is derived from the législation of the state, 
and it certainly cannot be denied that it is for the state to détermine 
what safegnards must be used to prevent the escape of flre, and to 
deflne the extent of the liability for Ares resulting from the opéra- 
tion of trains by means of steam locomotives. This is a matter 
within state control. The législation of the state détermines the 
width of the right of way used by the companies. The state may 
require the companies to keep the right of way free from com- 
bustible material It may require the dépôt and other buildings 
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xisçd by tlie company to be of stone, brick, or other like material 
when built in cities or in close proximity to other buildings. The 
State, by législation, may establish theextent of the liability of rail- 
way companies for damages resulting from Ares caused in the opéra- 
tion of the roads. When providing for the acquisition or condemna- 
tion of the right of way, the state may déclare the public uses to 
which the right of way may be subjected. Can there be any doubt 
that the state may empower the railway companies to contract with 
third parties for the érection of warehouses or elevators on the 
right of way, to be used for the réception and storage of grain and 
other products, preparàtory to shipment upon the railway, and that 
the state can define the estent of the liability of the railway com- 
panies for damages resulting to such property from Ares caused by 
the opération of trains upon the railway? Thèse considérations, 
and others of like import which might be suggested, clearly show 
that it is a matter within state control to détermine the extent of 
the liability for injury by fire resulting from the opération of rail- 
way trains under charters or authority granted by the state. There- 
fore, when the question arises whether a giren contract, intended 
to define or limit the liability of a railway company with respect 
to injuiy resulting from flres, is valid or not, it must be solved by 
ascertaining what is the statute law or public policy of the state 
wherein the fire may hâve occurred. In the case now before the 
court, if the contract contained in the lease does not Tiolate any of 
the provisions of the constitution of the state of lowa, or is not con- 
trary to any statute of the state, or is not contrary to the public 
policy of the state as otherwise declared, it cannot be held invalid. 

It is not claimed that the contract conteiined in the lease violated 
any provisions of the state constitution or statutes, but it is averred 
that it is répugnant to public policy. As already shown, évidence 
of the public policy of a state is ordinarUy to be sought in the con- 
stitution, statutes, and judicial décisions of the state. The right of 
parties to contract freely and fairly cannot be denied upon the 
ground of an adverse public policy, unless it clearly appears that 
there is a recognized or established public policy touching the sub- 
ject-matter which will be violated if the contract is enforced. The 
burden is upon the plaintiffs in the case of showing that the con- 
tract in question is contrary to the public policy of the state of lowa. 
No express provisions of the constitution or statutes of the state 
are cited as évidence of the public policy of the state, and the only 
final décision of the suprême court of the state upon the question 
holds that a contract such as is found in the lease to Simpson, 
Mclntire & Oo. is not contrary to the public policy of the state. 
Upon what theory can this court hold that the invalidity of the con- 
tract is established? Is this court justified in ignoring the décision 
of the suprême court of lowa as évidence of the public policy of the 
state? Clearly not. But it is argued on behalf of plaintiffs that 
the final décision of the suprême court of lowa in the Griswold Case 
should not be considered, because it was not rendered until after 
this contract was entered into, and in fact not until after this 
suit was commenced. The suprême court of the United States, 
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în applying that provision of the fédéral constitution which déclares 
that no State shall pass a law impairing the obligations of contracta, 
bas uniformly lield that the validity of a contract was to be de- 
termined by the laws in force at the date of the contract, whether 
evidenced by express statutes or by the décisions of the courts; and 
that if, thus tested, the contract was valid at its inception, it could 
not be rendered invalid by a subséquent change in the law of the 
State, whether that change was brought about by législative enact- 
ment or by a différence in the décisions of the courts. This pro- 
vision of the constitution is intended to prevent the impairment of 
the obligation of contracts, valid when made, by a subséquent 
change in the law of the state, and the principle has no application 
to the case at bar. When the lease to Simpson, Mcintire & Co. 
was executed, in February, 1890, it had not been ruled or held in 
lowa that conditions such as are contained therein were contrary 
to public policy. It cannot be maintained that Simpson, Mcintire 
& Oo. were induced to exécute the lease in reliance upon any dé- 
cisions of the courts of lowa that such conditions were invalid and 
void, and hence there has not been such a change in the state law, 
evidenced by the décisions of its courts, as would bring the case 
within the provision of the constitution of the United States. In 
fact, the décision in the Griswold Case, supra, instead of impairing 
the obligation of the contract entered into by Simpson, Mcintire & 
Co., sustains the validity thereof. Furthermore, even if it were true 
that at the time the lease in question was executed the conditions 
therein contained limiting the liabUity of the railway company for 
damages caused by fire were then, in fact, contrary to the public 
policy of the state, but the requirements of such public policy 
hâve since been changed by statutory enactment or by the décisions 
of the suprême court of the state, so that when the fire occurred, in 
November, 1892, such exemption from liabUity was not contrary to 
public policy, would not such change in the law of the state hâve 
the effect of rendering the condition in the contract enforceable by 
judicial aid? The final décision in the Griswold Case shows that on 
the 30th day of April, 1890 (more than two years before the flre 
happened in this case), the public policy of the state was not adverse 
to the validity of exemptions from liability, such as are contracted 
for in the lease to Simpson, Mcintire & Co. In Ewell v. Daggs, 
108 U. S. 143, 2 Sup. et. 408, this gênerai question came before the 
suprême court in a suit for the foreclosure of a mortgage brought 
in the state of Texas. The défense was a plea of usury. It ap- 
peared that, when the mortgage debt was contracted, a statute of 
the state of Texas declared ail contracts for the payment of interest 
at a rate greater than 12 per cent, per annum to be void, but that 
the principal sum loaned, without interest, would be recovered. The 
note secured by the mortgage included interest at the rate of 20 per 
cent, per annum, and therefore, under the statute in force at the 
date of the note, the contract for interest was invalid. Subse- 
quently, the state of Texas adopted a new constitution, which, in 
terms, repealed ail usury laws without any saving clause as to exist- 
ing contracts. The suprême court held that the défense of usury 
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conjd flotlbe; maintained» th6 generalrjprinciplè being stated as fol- 

fJndfppideBt of the nature of thei foî?(eitur^ as a peaalty, whlch is takeii 
aTray ljy;,a jfepeal of the act,, the more gênerai and d€eper princlples on^^hich 
they aie to be Supported Is that the ri^ht of a défendant tô âvold hjs contract 
te ^vén to hitn by statute, for purposës of \ts own, and riijt because It affects 
themerlts of his obligation; and tliat -whateveir the statnte glves, under such 
cipouipstances, as long as It remained to fleri.and not reaJlzed by having 
passed Into a completed transaction, may.by a subséquent statute be taken 
away. It Is a privilège ^ti^t belohgs tb the remedy, and forms no élément 
m the rlgiits that Inherè in the contract The beneflt which he has received 
as the considération of the contract which, contrary to law, he actually made; 
is just gro^nd for imposlng URon him, by subséquent législation, thé llability 
which he,|ntepàed to incur.. That priactple bas been repeatedly announced 
and açtëd iijpon by this cou^. * « • 'X^ iight which the curàtlve or re- 
pealing aOt takes away In'ëïich a case Is ttie rlght in the party to àvoid his 
contïâct;— a nakéd légal rigàfe Which it ;ls titeuaily unjust to insist upon, and 
which no constitutional provision was ever designed to protect." 

Tlie rùle applicable to cases of the character of ihat now before 
the courtjwherein a part^ seeks to évade the obligation bf a contract' 
to which hë is a party, on the gronnd of public policy, is that the 
court will not lend its àidito enforce the contract if, at the time its 
aid is soughti the contract is contrâry to the then existing public 
policy. The 'court, in Such case, refuses its aid for the enforcement 
of the contract, not because such is the right of either of the contract- 
ing parties; but because the public in terests are adverse to the en- 
forcement df; the contract. ;■ If, how'ever, àt the time wheh the aid 
of the court is sought to enforce the terrns of an existing contract, 
the public interests do not demand that the court should refuse to 
aid in enfijrcitig the contract accordingto its terms, the court would 
not be jïlstiâçd in refusitig its aid simply because at some previous 
tlme, under the then existing iaws, and as circumstanees then were, 
such aid would hâve been refused if then demanded. Thus, in the- 
présent case, the défendant; ateks the court to enforce in its favor the 
conditions of thé conttact existing bétwieen it and Simpson^ Mclntire 
& Co. The plaintifPs, as assignées of the rights of Simpson, Mclntire 
& Co., obfect to the enfotcement of the tèrms of the contract, on 
the ground that the same are contrary to thé public policy of the 
state. To Bustain this Objection to thé enforcement of the contract, 
it must appear that the contract is adverse to the now existing 
public policy of the state; for, tinless that be true^ the court is not 
justifled iû refusing its aid' for the enforcement of a contract which 
is confessedly good between the parties thereto. Therefore, the 
inquiry is, what is the public policy of the state of lowa upon the 
question ofi the right of railway companies to exempt themselves 
from liability for damages caused by fire under the circumstanees 
pertainihg^to this case? No better évidence has been brought to 
ther'attention of the court, upon this sùbject than that affbrded by 
the décision of the suprême csourt of the state in the Griswold Caser 
and, relying upon tbat décision, I holdthat the contract contained 
in thé lease to. Simpson, Mclntire & Co., exempting the défendant 
eompany from liability for are, is not contraty to the public policy 
of the state of lowa, and hence is not invalida The demurrer to- 
the answer is therefore idvefctuled. 
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SHAW V. INDBPENDENT SCHOOL DIST. OF RIVBESIDH. 
(Circuit Court, N. D. lowa, W. D. September 6, 1894.) 

1. CouNTT Bonds— Reissub—Estoppel to Dent Validitï. 

Where school bonds— void for issuance in violation of Oonst. lowa, art 
11, § 3, providing that no county or municipal corporation shall become 
indebted beyond 5 per cent, of the value of taxable property thereln— 
are eanceled by the owner, not a bona fide holder, in considération of 
new bonds Issued to him under chapter 132, Acts 18th Gen. Assem., 
clotliing scbool districts vcith power to issue refundlng bonds, no estoppei 
arises, from récitals in the refundlng bonds, to prevent a showing that 
the constitutional limitation was exceeded in the prior issue. 

2. Bamb — Notice to Purchaskb. 

A purchaser of such refundlng bonds is bound to take notice of the 
llsted value of the property of the district 

Action on interest coupons belonging to bonds issued by the in- 
dependent school district of Eiverside. By consent of parties a 
jury was waived, and the issues of fact and law were submitted to 
the court 

Flnding of Facts. 

From the évidence submitted, thç court finds the foUowlng to be the ma- 
terial facts in thls case: 

(1) The plaintiff, John H. Shaw, was when thls suit was flled, and Is now, 
a citizen of the state of Colorado, and a nonresident of the state of lowa, 
and the défendant was, when thls suit was flled, a corporation created 
under the laws of the state of lowa, being a school district situa ted in the 
county of Lyon, lowa. 

(2) 'In the year 1883 the plaintiff, John H. Shaw, purchased, at one tlme, 
of a syndicate represented by John H. Gear, the foUowlng named bonds, 
with interest coupons attached, issued by the défendant, to wit, bond No. 26, 
dated July 1, 1881, for $500, which reads as foUows: 

-"Number 28. |500. 

"United States of America. 

"State of lowa, County of Lyon. 

"The Independent school district of Riverside, in the county of Lyon, In 

said state, for value received, promise to pay to or bearer, at the 

office of the treasurer in said district, on the Ist day of July, A. D. 1891, or 
at any tlme before that date, after the expiration of flve years from date of 
Issue, and after ninety days' notice, at the pleasure of said Independent 
school district, the sum' of $500, with interest thereon at the rate of seven per 
cent per annnm, payable semlannually, at the office of the treasurer in said 
district, on the first dayof Januaryand July in each year, on présentation and 
surrender of the Interest coupons hereto attached. Thls bond is executed and 
Issued by the board of directors of said independent school district in pur- 
suance of and in accordance with chapter 132, Acts of the Bighteenth Gen- 
eral Assembly of lowa, and in conformity with a resolution of said board 
of directors, passed in accordance with said chapter 132, at a meeting 
thereof held the 21st day of June, 1881. 

"In witness whereof, the said district, by its board of directors, haa caused 
thls bond to be slgned by the président and attested by the secretary this Ist 
day of July, 1881. G. W. Stoop, Président of said Board. 

"G. R. Matthews, Secretary of said District" 

Also, bonda Nos. 10, 11, 12, 16, 17, 18, and 19, each for the sum of $1,000, 
and dated March 11, 1882 with interest coupons attached, aad comlng due 
Harch 11, 1802, and reading as foUows: 
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"Number la {;i,O0a 

"United States of Amerlca. 

"State of lowa, County of Lyon. 

"The independent Bchool district of Elveïslde, In the county of Lyon, In 

saJd State, for value received, promises to paj' to or , at the office 

of district treasurer. In Rlvérside, on the eleventh day of March, A. D. 1892, 
or at any tlme before that date, after the expliatlpu of flve years from date 
of issue, and after ninety days' notice, at the pleasure of sald Independent 
school district, the sum of one thousand dollars, with interest thereon at the 
rate of sèren per cent per annum, payable semiannually, at the office of 
district treasurer in Riverslde, on the eleventh day of September and March 
In each year, on présentation and surrender of the Interest coupons hereto 
attached. Thls bond Is executed and issued by the board of directors of 
sald Independent school district in pursuance of and la accordance wIth 
chapter 132, Acts of the Eighteenth General Assembly of lowa, and in con- 
formity with a resolution of said board of directors, passed In accordance 
with said chapter 132, at a meeting thereof held the eleventh day of March, 
1882. 

"In witness whereof, the sald district, by its board of directors, bas caused 
this bond to be slgned by the président of the board and attested by the 
secretary thls eleventh day of March, 1882. 

"G. W. Stoop, Président of said Board. 

"G. E. Matthews, Secretary of said District** 

(3) The bonds pnrchased by plalntiflt formed part of a séries numbered from 
1 to 39, inclusive, Issued to one C. W. Rollins In pursuance of a resolution 
adopted by the board of directors of the défendant district on the llth day 
of March, 1882, reading as foUows: 

"Rlvérside March 11, 1882. 

"Board of Directors of Ind. District of Riverslde Lyon Co., lowa met at the 
School House, i]çi said District on the llth day of March 1882; the foUowing 
resolution was passed. 

"WHERBAS, 0. W. Rollins, came before the Board with a proposition to 
Settle with the District some bonds of said District which he held to the 
amount of $72000 at the 30 cents on the dollar, and taise In exchange new 
bonds drawlng 7)< his not countlng the accrude interest now therefore, It Is 
resolved by the Board that they. Issue bonds to the amount of $36000 and ex- 
change the sam same with the âforesald 0. W- Rollins, and also to allow the 
Treasurer 2j( for exchanging as provided in resolutions of June 30, 1880 
Therefore the Secy. and Président is authorized and directed and. and turn 
over to the Treasurer and take hls receipt for the same, said bonds to be 
numbered as follows;— No. 1,— 2,— 3,-^,— 5,--6,— 7,— 8,— 9,— 10,— 11,— 12,— 13,— 
14,— 15,— 16,— 17,— 18,— 19,— 20,— 21,— 22,— 23,— 24,— $1000 each; No 25,-26,— 
27,— 28,-$500, 29,— 30,— 31,-r32,— $1000 each; 33,— 34,— $600 each; 35,-36,— 
37,— 38,— 39,— $1000 each. There belng no further business, adjourned sub- 
ject to tha call of the Chalrman." 

The bonds Jield by Rollins, and by hlm exchanged for the 39 bonds pro- 
vided for in the foregolng resolution, formed part of what are called the 
"Martin Bonds," whlçh issue was wlthout considération, fraudulent, and 
vold. 

(4) It does not appear from the. évidence that C. W. Rollins was an in- 
nocent holder for value of the bonds by hlm exchanged for those issued 
under the resolution of the board of directors of March 11, 1882. 

(5) It does not appear from the évidence that the syndlcate who sold the 
bonds sued on, to plaintlfC, were Innocent holders for value, of the bonds thus 
sold to plalntiff. 

(6) It does not appear In the évidence that the plalntiff, when he pnr- 
chased the bonds in question, had any actual knowledge of the facts con- 
nected with the Issuance of sald bonds, it afflrmatively appears that tha 
plaintlfC pald full value for the bonds to the syndlcate from which they. 
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were pnrchased, relyîng upon the récitais In the bonds as évidence of thelp 
valldity. 

(7) The principal of said bonds is now due, amounting to $7,500 and Inter- 
est thereon, as evldenced by tUe coupons sued upon, to the amount of $7,721.- 
65, remains due and unpaid. 

(8) At and prior to July 1, 1881, and at and prior to March 11, 1882, the 
défendant district had outstanding against it évidences of indebtedness 
largely in excess of 5 per cent upon the taxable property within the limits 
of the district. Judgments are now In existence against the district, remain- 
Ing unsatisfied, and in favor of the Geneva National Bank, for $550; of 
Eleanor Nesblt, for $857.40; of H. D. Eastman, for $2,240.14; of Wm. 
Blodgete, for $800; and of John J. Booge, for $2,094.35; thus aggregatlng 
$6,541.89, exclusive of accruing interest and costs. Thèse judgments are 
ail based upon évidences of indebtedness which had accrued prior to July 
1, 1881, and which were in existence and outstanding when the bonds in 
suit were Issued, and when they were purchased by plaintiff. In addition 
to Indebtedness evidenced by the judgments above named, there were out- 
standing against the défendant at and prior to July 1, 1881, and at and prior 
to March 11, 1882, bonds issued in the name of the défendant district, 
largely in excess of the sum of $25,000, the exact amount of which is not 
clearly proven. 

(9) The assessed value of the taxable property situated within the limits 
of the défendant district, as shown by the state and county tax list, is as 
folio ws, for the several years named below: • 



For 1872 J48,i)95 32 

., 1878 «8,307 01 

„ 1874. .68,«9() 83 

„ 187.5 , , 70,435 64 

„ 1876 70,706 96 

„ 1877 57,247 58 



For 1878 $72,176 97 

„ 1879 47,220 00 

., 1K80 44,671 00 

., 1881 44.033 00 

„ 1882 49.170 00 

„ 1SS3 71,824 00 



Gatch, Connor & Weaver, for plaintiff. 

S. M. ifarsh and 0, J. Taylor, for défendant 



SHIRAS, District Judge (after stating the facts). On behalf of 
the défendant, it is pleaded that the bonds upon which this suit is 
based are void, in that the constitution of the state of lowa (section 
3, art. 11) provides that "no county, or other political or municipal 
corporation shall be allowed to become indebted in any manner, 
or for any purpose to an amount in the aggregate exceeding five 
per centum on the value of the taxable property within such coun- 
ty or corporation, — to be ascertained by the last state and county 
tax lists, previons to the incurring of such indebtedness," and that 
the constitutional limit had been exceeded when the bonds in suit 
were issued, and therefore the défendant district had no power 
to issue the bonds in question. On behalf of the plaintiff, it is 
claimed that chapter 132 of the Acts of the 18th General Assembly 
of the State of lowa clothed school districts with full power to issue 
refunding bonds; that the bonds contain récitals showing that they 
were issued in pursuance of and in accordance with the provisions 
of that act, and that the plaintiff, having paid value for the bonds, 
relying upon the récitals therein contained, is entitled to estop 
the défendant from showing that the constitutional limitation had 
been exceeded. 

The material questions arising in this case were before me in 
Cummins v. District of Doon, 42 Fed. 644, and I therein held that 
bonds issued for refunding purposes under the provisions of chapter 
v.62F.no. 10—58 
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13^, AcitS' iSth Gen. Assém. lowa, differed froïtt bonds issued for 
puTposça other than tp .refund oiuitstaading obligations; tliat the 
bnrdeû of showing that the ref unding bonds were invalid was on 
the défendant, and tliat this reqnired the défendant to show that 
the |)ré-exi8ting indebtedness which it was proposed to refund was 
itself inyalid, and not enforceable; and that, in the case of ref unding 
bonds sold for cash, the purchaser, having paid his money to the 
proper officers of the district, was not bound to see to the proper 
application of the money after it had passed from his control, as 
he had a right to assume that the officers of the district would 
properly perform their o&cial duties. This case was carried to the 
suprême court by writ of error, and the judgment was reversed. 
8ee Doori Tp. v. Cumïnins, 142 U. S. 366, 12 Sup. Ct. 220. The ruling 
ôf the suprême court in that case is décisive of the one now before 
the court. In this case, as in that, the amount of bonds purchased 
by the plaintiff, to wit, $7,500, was in excess of the constitutional 
limitation^ and of this fact the plaintiff was bound to take notice, 
becàuse, as is held by the suprême court in Doon Tp. v. Cummins, 
he was bound to take notice of the constitutional provision, and 
alsp of the amount pf the taxable property of the district, as shown 
by the public tax lists. Under thèse cireumstances, if I correctly 
interpret the ruling of the suprême court in the Doon Township 
Case, the plaintiff cannot rely on tbé récitals in the bonds as an 
estoppel on the défendant. If it appeared that the bonds bought 
by the plaintiff were in fact used tp retire or refund a pre-existing, 
enforceable indebtedness of the district, then it niight be true that 
they wpuld be valid, even though they exceeded the limitation. 
From the évidence it appeàrs that th^y were issued to C. W. Rollins 
in exchànge fpr othér bonds held by Mm, but it does not appear that 
the latter bonds were vàUd in his h'ands, but, on the contrary, it 
appears thât thèy were part of a fraudulent séries known as the 
"Martin Bonds," the nature of which may be readily seen from 
the fact that Rollins held |72,000 of them, — an amount in excess of 
the eniire taxable property of the district. Under thèse cireum- 
stances, iudgment must be in favor of the défendant, and it is so 
ordered. 



LEÉ KAN v. UNITED STATES. 

(Clrcùjt Court of Appeals, Ninth Circuit May 21, 1894) 

Chinbse— Exclusion— "McCbuaby Act" depining "Meschants. " 

To except a Ohlnaman from the opération of tlie "Geary Act," as a mer- 
chant within the définition of section 2 of the "McOreary Act," his interest 
must be real, and appear in the business and partnership articles in his 
own name. It is not necessary that his name appear in the flrm désigna- 
tion. 

Appeal from the District Court of the United States for the 
Northern District of Califomia. 

This was a pétition by Lfee Kan for a writ of habeas corpus. The 
district court remanded the petitioner, and he appealed. 
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Thomas D. Riordan, Lyman I. Mowry, and Henry 0. Dibble, for 
appellant. 
Charles A. Garter, for the TJnited States. 

Before McKENNA and GILBEET, Circuit Judges, and HAW- 
LEY, District Judge. 

McKENNA, Circuit Judge. This is an appeal from a judgment of 
the district court for the northem district of Califomia, rendered 
in proceedings on habeas corpus, appellant heing petitioner, ad- 
judging him to be a person forbidden by law to land in the United 
States, and remanding him to the custody of the ship Oceanic in 
San Francisco harbor, and to the cnstody of the United States mar- 
shal, until the order be executed. The facts as stipulated by coun- 
sel are substantially as foUows: That appellant is a native of 
China, and came to réside in the United States in November, 1880, 
and continuously resided in San Francisco from that time until 
November, 1893, engagea in mercantile pursuits. In 1887 he be- 
came a member of the Chinese firm of Wing Tai Lung (sometimes 
called Wing Lung & Co., for the purpose of following the American 
custom), wholesalé importers of Chinese merchandise. That his 
interest amounts to |1,000, and that his interest stood and stands in 
his own name. That his firm is composed of eight partners, having 
a total of |8,500, and did business at 417 Commercial street, in San 
Francisco, a fixed place, buying and selling merchandise for a 
period of more than two years continuously prior to the 2d of No- 
vember, 1893; and that petitioner can establisb by the testimony 
of two crédible wkite witnesses that he conducted such business 
at such place for more than one year prior to his departure from 
the United States, and did not engage in the performance of any 
manual labor except such as was necessary in the conduct of his 
business. That the name Wing Tai Lung is not the name of any 
person, nor does it contain the name of any person whatever, but 
is a mère fanciful désignation used as a means of convenience, and 
for trading purposes, and in accordance with the custom of the 
Chinese race. That the name of petitioner appears in the articles 
of copartnership and partnership accounts, and on the verifled list 
of partners filed in the custom house September 9, 1893, tbe latter 
being a list filed at the request of the collecter as a précaution 
against imposition on the law. 

The petitioner is undoubtedly a merchant in fact, and the question 
presented is, is he one within the définition of the character con- 
tained in section 2 of the "McCreary Act," so called, which is as 
follows: 

"Sec. 2. • * • The term merchant as employed herein and m the acts 
of whlch thts is amendatory, sball hâve the following meanlng, and none 
other: A merehant is a person engaged in buying and selllng merchandise 
in a fixed place of business, whlch business Is conducted In his own name, 
and who, durlng the tlme he claims to be engaged as a merchant, does not 
engage in the performance of any manual labor, except such as Is necessary 
in the conduct of his business as such merchant. When an application is 
made by a CWnaman for entrance intp the United States on tbe ground that 
he was formerly engaged in this country as a merchant, he shaU establisb 
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by the testlmony Of two crefllble wltnessés, other than Chlnese, the fact that 
he conducted such business as hereinbefore deflned, for at least one year 
before hls departure ftom the United States, ftnd that during such year he 
was not engagea in the performance bf any manual labor, except such as was 
necessary in the conduct of his buslhèss as such merchant, and in default 
of such proof he shall be refused landing." 

The learned judge of the district court found the facts as herein- 
Tbefo're étated, but held that petitioner did not conduct business in 
his OT^ri name, and denied him the right to land. To ascertain the 
meaning of congress, the purpose of the act as well as the language 
must be considered. The provisions of section 2, supra, are amend- 
ments to the act of May 5, 1892, commonly called the "Geary Act," 
and they and the act they amend are but steps in législation to regu- 
late and restrict the coming of Chinese laborers into the United 
States, and ail provisions in regard to other classes are but means 
to that end. In interpreting that législation, this purpose bas been 
steadUy regarded, as by well-known canons of interprétation it 
must hâve been regarded, and the gênerai language of the acts con- 
fined to executing this purpose. In re Low Yam Ohow, 13 Fed. 605. 
Thé sanction of thèse acts is the treaty of November, 1880, modify- 
ing thàt of 1868, except the Scott law, which, to its extent, abrogated 
the treaty; but this also was no exception to the purpose of the 
législation, to wit, the exclusion of laborers. Besides, it was ex- 
pressed in terms so irresistibly clear as to leave interprétation no 
function. The flrst article of thë treaty of November, 1880, pro 
vides that "the government of the United States may regulate, 
lirait, or suspend the coming or résidence of Chinese laborers to the 
United States, but may not absolutely prohibit it;" but the treaty 
also provides "that the limitation qr suspension shall be reasonable, 
and shall apply only to Chinese who may go to the United States as 
laborers, otihier classes not being included in the limitation." Fur- 
thermore, in the second article it is declared that "Chinese subjects, 
whether proceeding to the United States as teachers, students, mer- 
chants, or from curiosity, together with their body or household 
servants, and Chinese laborers who are now in the United States, 
shall be allowed to go and corne of their own free wîll and accord, 
and shall be accorded ail the rights, privilèges, immunities, and ex- 
emptions which are accorded to the citizens and subjects of the 
most favored. nations." The flrst act after this treaty was that of 
May 6, 1882. It prohibited the coming of Chinese laborers for 10 
years, and contained provisions to secure the prohibition. Among 
othejs, it provided, in section 6, that the identity of "every Chinese 
person other than a laborer should be evidenced by a certificate 
issued under the authority of the Chinese government." Tliis act 
came up for considération before Justice Field in the case of In re 
Low Yam Chow, supra, and he held that the "section was evidently 
desijgned to facilitate proof by Chinese, other than laborers coming 
from China, and desiring to enter the United States. * * * ït 
is not required as a means of restricting their coming. To hold that 
such' was its object would be to imputé to congress a purpose to 
disregard the stipulation of the second article of the new treaty 
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that they should be allowed to go and corne of their own free will 
and accord." The learned justice also says: 

"And we will not assume, in the absence of plain language to the contrary, 
that congress iutended to disregard the obligation of the original treaty of 
1868, which remalns In full force except as modifled by the supplementary 
treaty of 1880." 

TMs case and its language were approved by the United States 
suprême court in Lan Ow Bew v. U. S., 144 U. S. 59, 12 Sup. Ct 517, 
and oth-er cases were there collected and commented on wMch sus- 
tain its principle. There is nothing in the Geary and the McOreary 
acts which excludes them from the doctrine of thèse cases, or in 
any way includea merchants in the limitations or prohibitions on 
immigration. That we are right in this case is sustained by the 
explanation made by Mr. Geary in the house of représentatives 
when the McÇreary bill was under considération. The provisions 
of section 2, supra, were not contained in the bill reported by the 
committee on foreign aflairs. They were moved as amendments by 
Mr. Geary, and in explanation of them he said: 

"ïhere is one other définition that we think necessary. The treaty per- 
niits 'merchants' to corne into this conntry. We bave no désire to restrict 
the movements of the mercantile class; but the trouble bas been that men 
pretending to be merchants bave asked for admission at New York and other 
places, hâve sworn that they had interest in stores established in those com- 
munities, hâve been admitted as merchants, and immediately developed into 
fuU-fledged laborers. We merely ask for a définition of the word 'merchant' 
which shall be broad enough to protect every man legitimately engaged in 
that industry, and narrow enough to prevent the désignation belng used as 
an instrument of fraud by a class that we do not désire. This amendment 
requires every Ohinaman asking to be admitted into the United States, and 
who claims to bave formerly resided hère, to prove that for at least one 
year, at some fixed place of business within the Union, he was engaged in 
buying and selling merchandise. We do not demand that he shall bave a 
doUar's worth of stock, or a thousand dollars' worth; we slmply foUow the 
language of the treaty, and demand this protection to our own people." 

How efficient the amendment is for the purposes declared by Mr. 
Geary we shall hereafter show. It is incontestable that it was not 
directed at merchants any more than prier législation was, or that 
it was not intended to regulate their methods of business, except 
«o far as necessary to prevent évasions of the act. It was directed 
at laborers, — to prevent them from assuming a false character. To 
construe it otherwise is to make merchants its primary objects, and 
subject them to a discrimination and inconvenience within the 
country to which no other merchants are subjected. It would not 
only forbid them to do business as it is their custom to do, 
but to do business as it is the custom of ail commercial peo- 
ple to do. It is stipulated in this case that the désignation of 
the firm of which petitioner is a member was selected in accordance 
with a custom which has prevailed from time immémorial among 
the Chinese, and expresses a propitious omen, and means, when 
literally rendered in English, "everlasting," "great," "bountiful." 
But, as stated by counsel, the custom is not exclusive with Chinese. 
It prevails with other people, and the Bon Marche of Paris, and the 
<ïolden Rule Bazaar of this city were cited, among others, as ex- 
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amplep., ; Çhese designate; as tlie name Wing Tâi'Lung désignâtes, 
a house rather than a finn, and expresses the sentiment and prinei- 
ple TV Jiiçk sjiall goverp its dealings. It might be better if the prac- 
tice were more général; The construction contended for by the 
govemmént would not' éïïly forbid the Chinese this praêtice, but 
forbid them, as we hâve said, the common practice of this country, 
and of ail commercial coun tries. The désignations of very few 
business houses contain the names of ail of the partners. One or 
two are lïsually named, and the others are not named, but only their 
existence» indicated by the addition "and Company." We cannot 
belieye îi^at congress iatended to forbid to Chinese merchants, not 
only th,éir; own customs, but.tbe custom of merchants wherever trad- 
ing is practiced. But we construe section 2 to mean that the inter- 
est of tlie merchant must be real, and appear in the business and 
partnersiiip articles in his own name,! and not that his name must 
appear in. the firm désignation. And this reaches the evil which 
existed. ,ït was not complained that the flnn désignation was a 
corer to déception. According to the stipulation, it could not be 
in many cases. It conjtained no name to claim. It was com- 
plained tïiat an interest was claimed which stood in a name other 
than the: daimant's, and that the ownership was established by 
Chinese téstimony. Sèëtion 2 prerented this, and reqjiired name 
and QWnèrship to go togétJier, and to be established by the tésti- 
mony of, crédible witnessea other than Chinese. This view is con- 
ârmedbyi considérations drawn from other sections of thé act. The 
définition. oï "nierchant" iç gênerai. The provision of section 2 is: 

"The term .merchant employed herein and in the acts ol which this is amen- 
datory sha.ll;:have the following meaning, and none other." 

The définition is then given as hereinbefore stated. Section 6 
requires ail Chinese laborers to register, the penalty of refusai 
being déportation from the country. Ail who are not merchants 
within the jrequirements of the définition (excluding, of course, 
certain privileged classes^ are laborers; hence the définition applies 
not only to the nierchant who claims to enter the United States, 
havlng formerly Tjeen hece, but to him who stayed and whUe he 
stays. , ' .j] ;,.•:■ 

The interprétation of the government makes the law forbid him 
to stay as a merchant and do business as he formerly did, and to 
what end? That he may be deported? No one desires it. That 
he may be compelled to register as a laborer? A useless compul- 
sion. And, to accomplish an undesired or useless resuit, we are 
asked to, attribute to congress an intention to change the business 
methpds of maay .people, and to compel them to adopt inconvénient 
and, maybe, ^mpractiçable ones. Chief Justice Fuller, delivering- 
the, opinion pf the court in Lan Ow Bew y. U. S., supra, said : 

"Nothing is better settled than that stat]ites should receive a sensible con- 
struction, such as' wUl efCectuate the législative Intention, and, If possible, so 
as to avoid an.unjust oran absurd conclusion." 

And the leamed chief justice cites Church of Holy Trinity t. U. S., 
143 U. a, 457, 12 Sup. et. 511; Henderson v, Mayor, 92 U. S. 259; 
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U. s. y. Kîrby, 7 Wall. 482; Oates v. Bank, 100 U. S. 239. This is a 
wlse canon of construction. By it, language gênerai enough to 
Include other things is conflned to the purpose of the lawmakers, 
securing it and avoiding confusion and disappointment, and often 
absurdity. Illustrating this canon, Justice Field, in the Case of 
AhTie, 13Fed. 294, said: 

"So the judges of England construed the law which enacted that a prisoner 
breaklng prison should be deemed guilty of felony, holding that it dld not 
apply to one breaking out when the prison was on flre, observing that the 
prisoner was 'not to be hanged because he would not stay to be burnt' And, 
in illustration of this doctrine, the construction given to the Balognian law 
against drawing blood In the street is often clted. That law enacted that 
whoever thus drew blood should be punished with the utmost severity, but 
the courts held that It did not extend to the surgeon who opened the veln 
of a person falling down in the streets In a fit." 

And the learned justice, in Re Low Yam Chow, supra, gave two 
additional illustrations taken from décisions of the suprême court: 

"A law of congress déclares that whoever willfuUy obstructs or retards the 
carrier of .the mails of the United States shall be deemed guilty of a public 
offense, and be punished by a fine. A mail carrier in Kentueky was arrest- 
ed by the sheriff upon à charge of murder, and for the arrest the sherifC was 
indicted. ïhe suprême court held tliat the gênerai language of the act of 
congress was not to be construed to extend to the case; for it could not ba 
supposed that congress intended to interfère with the enforcement of the 
criminal laws of the state in its législation to prevent unnecessary obstruc- 
tion in the caixiage of the mails. It would hâve been absurd to hold that, 
In order to securé the speedy transportation of the mails, immunity from 
punishment for a crime was given to the mail carrier. U. S. v. Kirby, 7 
Wall. 4S2. So the act of congress for the recovery of the proceeds of cap- 
tured and abandoned property during the late war required the claimant in 
the court of claims to prove that he had never given aid or comfort to the 
rébellion; yet the supreine court held that one who had been pardoned by the 
président was relieved from this requirement. The gfeneral language of the 
act covered his case, but, as the pardon In légal effect blotted out the guilt of 
the offender,— that is, closed the eyes of the court so that it could not be con- 
sldered aa an élément in the détermination of his case,— the pardon was 
deemed to take the place of the proof, and relieved hlm from the necessity 
of establishing his loyalty. 'It Is not lo be supposed,' sald the suprême court, 
'that congress Intended by the language of the act to encroach upon any of 
the prérogatives of the président, and especially that benign prérogative of 
mercy which lies In the pardoning power. It Is more reasonable to conclude 
that claimants restored to their rights of property by the pardon of the prés- 
ident were not in contemplation of congress in passing the act, and were not 
intended ta be embraced by the requirement in question. Ali gênerai terms 
ïn statutes should be llmlted in thelr application so as not to lead to Injustice, 
oppression, or any un'constitutlonal opération, If that be possible. It wtll be 
presunied that exceptions were intended which would avoid résulta of that 
nature.' Oarlisle v. U. S., Iff Wall. 153." 

And the learned justice said, virtually, that thèse cases would 
hâve justifled him in restricting section 6 of the act of 1882 to mer- 
chants coming from China, even if the gênerai term used in the sec- 
tion were susceptible of a larger meaning. Undoubtedly, if the 
purpose of the act had been a limitation on the immigration of mer- 
chants, as it was of laborers, its language would hâve applied to 
their coming from everywhere. There can be no temptation, in 
order to secure the exclusion of Chinese laborers, to give a strained 
construction to section 2. As we construe it, it is entirely sufficient, 
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and completely fulâlls the objects o£ the législation. It does not 
disturb real merchants in the privilèges guarantied by the treaty, 
and it prevents false ones from claiming them. It makes the défi- 
nition of the word"merchant" that which Mr. Geary aptly said it 
was inteuded to be, — "broad enough to protect every man legiti- 
mately engaged in that industry, and narrow enough to prevent the 
désignation being used as an instrument of fraud by a class that we 
do not désire." Thé burden of proof is on the person seeking to 
land, and the character of the facts which he must prove, the time 
which they must bave existed, and the witnesses by whom proved, 
together with the possibilities of counter proof inevitably suggested, 
make déception impossible, except under a very négligent adminis- 
tration of the law. A place in the firm name would not prevent 
this, nor is it to be apprehended. 

The construction we hâve given to section 2 makes it unnecessary 
to décide, under the facts in this case, the point made by petitioner 
that it does not apply to merchants who departed prior to its en- 
actment The judgment of the district court is reversed, and the 
cause remanded, with directions to discharge the petitioner. 



STAHIi V. KRTBIi et aU 
(Circuit Court, S. D. Hlinois. December 28, 1893.) 

1. Patents— SuiTs pok Infbingembnt— Violation of Injunction — Evidence. 

In proceedlngs to punisb violation of Injunctioas against manufacturing, 
usîng, selllng, offering for sale, or advertislng defendant's Incubator, con- 
talning an. egg tray, or heater, pipes, and tank, found to Infrlnge com- 
plalnant's patents, ineubators designated by the same name, made, after 
notice of ttie injunctions, by tlie same company, will be presumed, in the 
absence of any déniai, to be the same as those made by It before the in- 
junctions. 
S. Same. 

Continued advertislng of such Ineubators, In the same gênerai tenus and 
description and name, for sale, after notice of the injunctions, is strong 
évidence of violation thereof in other respects, as well as the prohibition 
against advertislng, which, requires positive proof on defendant's part to 
the contrary. 

8, SamB^WHO PUNISHABI.B FOH CONTEMPT. 

A défendant who, though not originally a party to the Infringement suit, 
became Intetested, as a controlling member of the Infringing corporatien, 
before the hearlng on which the injunction was granted, and thereafter 
controUed the lltigation and bore the expenses, and moved to modlfy the 
injunction, and who is shown to hâve employed worlimen to manufacture 
machines by which he might évade it, is punishabie for contempt, upon a 
violation of the injimction b^ him. 
4. Contempt— Pbocbedings to Punjsh— Costs. 

A reaspnable attorney's fee is properiy taxable as costs In contempt 
proceediings. 

This was a suit by George H. Stahl against the Victor Incubator 
Company and others for infringement of patents, in which injunc- 
tions were granted against défendants. Complainant moved for 
an attachment against George Ertel and A. L. Chase for contempt 
in violating the injunctions. 
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E. H. Berger and Sprigg, Andersen & Vandevenler, for plaiatifl. 
George H. Knight, for défendants. 

ALLEN, District Judge. This suit was brouglit for the Infringe- 
ment of letters patent No. 267,422, issued to Augustus M. Halstead 
NoTember 14, 1882, of letters patent No. 258,295, issued May 23, 
1882, to Augustus M. Halstead, and of letters patent No. 368,249, is- 
sued to complainant, George H. Stahl, August 16, 1887. Other 
patents were declared on, but at the hearing were withdrawn. The 
bill was flled February 18, 1892, and on motion made for prelimi- 
nary injunction, on due notice to the défendants in that suit, the 
cause came up for hearing on April 4, 1892, at which hearing, which 
was had upon affidavits, it was agreed by counsel that they would 
argue the case fully, and whatever order the court should make 
could be entered as a final order. Plaintiff relied upon the in- 
fringement, by defendant's Victor incubator, of the egg tray of 
the Halstead patents, and of the tank, pipes, and heater of the Stahl 
patent. Défendants denied infringement, and set up some 26 
différent patents for the purpose of showing the state of the art at 
the time complainant's patents were obtained, and for the purpOse 
of showing anticipation of the Stahl patent. After full and ex- 
tended argument, this court, on April 4, 1892, declared défendants' 
egg tray an infringement of claim 3 of Halstead patent No. 267,422, 
and of claims 6, 7, and 8 of Halstead patent No. 258,295, and issiled 
an injunction restraining each of défendants from using, manufac- 
turing, or selling their egg tray until the further order of the court, 
and postponed further hearing until April 23, 1892. At the post- 
poned hearing the cause was again taken up, and fully reargued, 
and on May 16, 1892, this court signed a second decree, declaring 
Stahl'3 patent No. 368,249 valid, and holding the heater, pipes, and 
tank of defendant's Victor incubator an infringement upon the 
Stahl patent, and issued an order restraining défendants from fur- 
ther "manufacturing and using, selling, offering for sale, or ad- 
vertising their said incubator, with heater, pipes, and tank," as then 
made by them. Both of thèse injunctions were duly served on de- 
fendants. 

Afterwards, and on June 11, 1892, défendants, on due notice to 
complainant, entered a motion for a modification of the order of 
May 16, 1892, which motion, on hearing, was overruled. After- 
wards a motion founded on affidavits was made by complainant to 
the court for an attachment against George Ertel, who was not 
a party to the original suit, and A. L. Chase, for contempt for vio- 
lating said injunction. The défendants opposed the motion on 
aflSdavits, and the court made an order referring the matter to 
J. G. Thompson, Esq., to take évidence upon the question of whether 
défendants, or either of them, had, since service of said injunction, 
made, sold, offered for sale, or advertised any of their incubators 
containing either the said egg tray, or the said heater, pipes, and 
tank, which had been restrained. A large number of witnesses 
were beard by the référée, and a number of incubators and models 
were presented as exhibits. Ali of this évidence was transmitted 
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to tltis'iClîiart by the referèe 'witkout aliy findîiigs, and afoM tlis 
documentary évidence this cause was submitted aftei' full argu- 
ment by counsel for the respective parties. 

Upon the ConiSidèration of the whole case the court is of the opin- 
ion that défendant George Ertèl bas committed the contempt al- 
leged. 

The maehine enjoined was the Victor incubàtor, and the testi- 
mony of Mtnesses and the boots of the Victor Incubator Company 
shovved that there had been soîd ftve Victor incubators since notice 
of the j-estraining orders. The défendant did not deny upon the 
witneéB! stand that the Victor incubator madei subséquent to the 
notice o| the restràining orders had either the tray or pipes, tank, 
and hea-ter of complaiûajit's machine, nor did he produce any 
witness fey Whom he proved this. In the abseuce of any déniai, it 
will bfe presumed that à Victor incubator, made since notice of in- 
junctioû, and manufactured by the same Victor Incubator Com- 
pany, is thè same as the Victor incubator manufactured by the 
same cwapany prior to the injunction. Stebbins v. Duncan, 108 
U. S. 32^ at page 48, 2 Sup. Ct 313; Brown v. Metz, 33 Hl. 339. 

Again, the évidence showed that the said Victor Incubator Com- 
pany, since the notice of the rest'raining orders above mentioned, 
had contiûued advertising the Victor incubator complète, with 
the same cuts and cards that said company had been using prior 
to the injunction; also, exhibits of advertising, made since notice 
of the restràining orders, were offered in évidence, showing offers 
and tenus of sale of Victor incubàtors of the same manufacture 
and stylé of those restrained. This îs in violation of the terms of 
the restràining order, which specially prohibits défendants from ad- 
vertising the sale of their incubàtors; and, besides this, the deliber- 
ate act of défendants, in advertising in the same gênerai terms and 
description and name, for sale, the very machine enjoined, is strong 
évidence of a violation of the injunction, and requires positive proof 
on the part of the défendants to the contrary. Eob. Pat. § 1042; 
Allis V. Stowell, 19 O. G. 77. While the said Ertel was présent 
with counsel, and was used as a witness for plaintiffs, he failed to 
deny under oath that he had made or sold any incubàtors contain- 
ing the egg tray, or the heater, pipes, and tanks, that he had been 
restrained from making and selling. 

Again, there was positive évidence that défendant George Ertel 
had manufactured incubàtors containing the very parts he had been 
restrained from making. Witnesses Eairman & Glenn, who are 
dealers iri stoves, tinware, etc., in Quincy, 111., testified that their 
house built for défendant George Ertel incubàtors, with tanks, 
pipes, and héîaters, substantially the same as those in the machine 
restrained,' and that this was done after notice of the restràining 
orders. Cfné oî thèse witnesses, Glenn, said: "This, however, is 
the originaltank that we made for Shëer and Chase. We also made 
at least two of them for George Ertfel." The "original tank" re- 
ferred to by this witness is the tank that was enjoined. In ad- 
dition to this, several of the workmen of Fainnan & Glenn testified 
,to the manufacture of thèse same tanks for défendant Ertel. While 
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it la truè défendant George Ertel waa not a party to the original 
«uit, the évidence ShOws that he became interested, as a controlling 
member of the Victor Incubator Company, before the hearing at 
which the first restraining order was made by this court, and had 
from that time on controlled the litigation, furnished counsel at 
his own expense, and borne the cost and expense of that suit, and 
that after the injunction he appeared by counsel, and argued the 
motion to modify and dissolve the injunction. Having an interest 
in the litigation, ail that was necessary to bring him within the or- 
der was to show that he was apprised of its existence. High, Inj. 
1421, 1422. The défendant Ertel has not attemptèd to raise any 
-question of the binding force of the injunction upon him. He ap- 
peared with counsel at the time the référence was made, and before 
the référée when the évidence was taken, and at no time has he 
made any objection or raised any question against the proceedings. 
There was also évidence tending to show that défendant Ertel had 
-empldyed workmen to manufacture machines by which he might 
•escape the injunction. Défendant should not attempt to see how 
near he can corne to an infringement and escape. High, Inj. § 1427; 
Craig V. Fisher, 2 Sawy. 345, Fed. Cas. No. 3,332. Nor can he, by 
flubterfuge, do substantially what he has been enjoined from doing. 
High, Inj. § 1433; Rob. Pat. § 1215. 

I am therefore of the opinion that George Ertel is guilty of con- 
tempt, and should be required to pay the cost and expense of this 
proceeding. Such costs and expense should include a reasonable 
attomey's fee, which is properly taxable in contempt proceedings. 
High, Inj. § 1457; Rob. Pat. 1219. The clerk will please issue an 
order of référence to Edward J. Mitchell, as spécial commissioner 
to takë évidence and report the amount of petitioner's charges, ex- 
îpenses, and reasonable attomey's fées. 

As to défendant A. L. Chase, there is no évidence Connecting him 
with any of the acts of violation or contempt. 



MILLER V. iroRRAT. • 
SAMB V. DONOVAN et al. 
(Circuit Court, S. D. New Yorli. June 1, 1894.) 
Nos. 5,380 and 5,381. 

i. Patents— Limitation dp Cdaim— Priok State of Akt— Road Cakts. 

In the Miller patent, No. 371,090, for an improvement in road carts, 
daims 1, 2, and 5, for combinations which include longitudinal spring^s, 
each consisting of a long and short branch, supportiug the shafts, must be 
restricted, in view of the prlor state of the art, to the particular form of 
such spring described, and therefore are not Infrlnged by a road cart not 
having such two-part spring. 

& Same. 

In the Miller patent, No. 459,098, for an improvement in road carts, 
claims 1 and 2, (or combinations which include springs supporting tho 
shafts, the forward ends bolted to the shafts, and the rear ends running 
loosely Hirough eyes bolted to the shafts, and having cushlons siurounding 
the ends of the springs, to prevent rattling and take up the jar, as sucb 
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devices are old, mi)8t ,be restrlirted, aa to such shaft si^)port9, to tbe t>re- 
dse oomblnation, ajld are noi InîTrigiged by a structure in whlcb the eaàa 
Of such sprlngs are iniéerted Into boxes secured to the resir ends of the 
ihaftfl, ànd packed wlth nibber, whidi permit» a aUgbt vibration, but not 
the tree play and loùgltudinal moyement diaractèristic of the patented 
4^ce. 

8, Sahe— Anticipation. 

Clalms 7, 8, 9, and 10 of said patent, for combinations of the shafts, the 
hangera suspended from them, the slde bars, and the foot rest shown, 
cannot be sustalned in view of prevlous patents and devices, the âUf»- 
encea being trivial and sbowing no patentable invention. 

Tbëse trere two suite by Henry J. Miller, one against Gteorge W. 
Murray, the other against J. Donovan and another défendant, for 
infririgement Of patents, 

Enigbt Bros., for complainant; 
Henry Bacon, for défendants. 

lACOMBE, Circuit Judge. Thèse are applications at final hear- 
ing upon pleadings and proof s for the usual decree of injunction and 
accounting, in two suits in equity, brought for alleged infringement 
of letters patent No. 371,090 (October 4, 1887) and No. 459,098 (Sep- 
tember 9,f 1891), both issued to Henry J. Miller, the complainant, for 
improvements in road-carts. 

Patent No. 371,090. 
The claims alleged to be infringed are: 

"(1) In a road cart or other vehicle, the combination of the transverse sprlng 
attached at its ends to the shafts, and supportlng a centraliy located seat, the 
eaid shafts resting upon other springs, as sho'wn and described. 

"(2) In a road cart or other twô-wheeled vehicle, the springs for supportlng 
the shafts, constfucted and arrangea substantially as shown and described, 
in combination with said shafts, the transversely arrangea sprlng extendiug 
between and attached to them, the centraliy located seat upon said sprlng, 
and the downwardly and forwardly eztendlng braces and supporters con- 
nected directly to the seat and pivotally to the shafts, ail arranged sub- 
stantially as and for the purposes set forth," 

"(5) In a road cart or other two-wheeled vehicle, the combination of the 
rearwardly and downwardly extended shafts connected rlgidly together at 
their rear ends by means of the crossbar, as shown; said shafts being sup- 
ported by springs located parallel therewith, both springs conslsting of a 
long and short branch, and each branch being attached separateiy to the 
aforesald shafts, as and for the purposes set forth." 

The object of the invention is to reduce as much as possible the 
effect of horse motion and of any jar or shock occasioned by the 
vehicle coming in contact with any stone or other unevenness upon 
the road. The parts of the combination are ail old. The "springs 
located parallel with the shafts," and which support the shafts above 
the axle, are thus described in the spécification: 

"Upon suitable bearings, C, on the axle are arranged and attached the 
lower branches of my springs, D. The fore ends of thèse springs, D, are at- 
tached to the shafts, B, at points, F, several Inches forward of the axle." 

The drawing and context show that by the words "springs, D," the 
Inventor meant to indicate the lower branches of his springs, 
which springs he elsewhere refers to as "being each composed of two 
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branches having a relative longitudinal movement" The spécifica- 
tion continues: 

"The upper branches. G, of thèse springs, are connected to the lower 
branches at the rear [extending, as the drawing shows, rearwardly beyond the 
vehicle], and are so arrangea as to hâve a relatively sliding moyement longi- 
tudinally between the upper and lower branches of the springs. * • • in 
the drawlngs I hare shown the upper branches of the springs as provlded 
with ears. G, which flt over the rear ends of the lower branches, and with 
pins, H, whlch extend through said ears and the longitudinal slots or open- 
Ings arranged in the lower branches of the springs. The longitudinal move- 
ment, however, may be secured in other ways, and I do not limit myself to 
the exact means shown. The upper branches of thèse springs are attached 
to the shafts at points K [which la the drawing are shown to be Just forward 
of the axle]." 




An examînatîon of the varions patents put in évidence to show 
the prier art discloses the fact that it was old to support the shafts 
above the axle by springs extending longitudinally beneath them, 
and that such a device was used in combination with a trànsverse 
spring supporting the seat. Référence to the patents of Bach, No. 
288,757 (November 20, 1883), Bach, No. 299,319 (May 27, 1884), Bar- 
ber, No. 316,934 (May 5, 1885), Barber & Croft, No. 342,993 (June 1, 
1886), not to mention others, shows that the fleld of invention was 
much restricted when the complainant entered it, and that the 
combinations claimed by him can be sustained only when the patent 
is construed so as to confine them to the particular form of longi- 
tudinal spring which he has described, and which in the précise 
form shown in his spécification and drawings seems not to hâve 
been used in road wagons. As the défendants use no such two- 
part spring, the bill as to this patent is dismissed. 

Patent No. 459,098. 

In this patent the complainant modified the structure of his lon- 
gitudinal springs. His spécification says: 

"As customary in such carts, the seat is supported from the axle through 
the médium of the shafts and suitable springs. * » • The connection of 
the shafts to the axle is dearly shown in Figs. IV., V., and "VI. 5, 5, are 
heavy plate springs, bolted or otherwise clamped at their forward ends to the 
shafts. Their rear ends run loosely through eyes, 6, 6, bolted to the shafts. 
A cushion, "7, preferably of soft rubber, smrounding the end of spring 5 ia 
each eye, and having the greater portion of its body above said springs, pre^ 
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veiilt8> r%ttUffli^' and^also takes up tlie jar. The sprtngs 5, 5,iiire'alaiitpied tô 

thé axl&" .■:-:i\\ , > ■• ■■! 

FI6.II, ... ^^ 



The daims of the patent wMch include this device, and which are 
alleged to be lutringedj are: 

"(1) In a llght sijlky or road cart, tlie combiiiatioii of the axle, the shaft 
extending o4rer afiû to the rear therepf, the bent plate or bar springs bolted 
at their forWard ends diredtly and irlgidly to the ghatts forward of the axle, 
thence bent down slightly, and r^ting on tlie aile, thence passlng to the 
rear thereof^ and the sçxiets or eyes flxed to thç shafts' rear ends having a 
gTim or rubbfer cushion withln It wlth a hole to recelve cushion and permit lon- 
gitudinal motion of sald spring§*' substantially as set forte. [To make sensé 
out of the last Clause of thls clàim, it Is necessary to insert a comma between 
the worflp, "receire" and "cushion."] 

"(2). In "à road or other cart, the cbmbinatlon of the shafts, tlie axle, the 
spring flxed at one end of the shafts, and at an întermediate point to the 
axle, eyes flxed to the shafts and adapted to receive the other ends of said 
springs, and, résilient cushions in said eyes siUTOunding, the ends of said 
springs, the greater portion of thè bbdj' of said résilient cilshiôns belng above 
the springs, substantially as hereln bet forth." 

It was 61d in the art to give platy to a spring by running one ci* 
both of'itsends through an éje or slôt, with rubbei' pacldng, wash- 
ers, or cùphiojis in the eye, tb obTÎàte rattling or tioise and prerent 
top free playof the ends of the spring. Such a device is found ap 
plied to a spring supporting a wagon seat in thé patent to Nara!- 
more, No. 174,288, Febrnary 29, 18T6. 

The défendants' structure has plates or bars, bolted to the shafts 
forward of the axle, bending dpwnWard to the axle, where they are 
clamped, and thence bending upWàifd, with their ends inserted into 
boxes which are secui'èfl to the rear ends of the shafts. The in- 
terior of each box is packçd with rubber, M'hich acts as a cushion 
for thé plate or bar. The bar impinges rearwardly upon this rub- 
ber cushion, which perinits a sïight vibration, sufficient to prevent 
granulation or fracture conséquent upon shock, but does not admit 
that free play through thé box and conséquent longitudinal move- 
ment which is the charactèristic of the complainant's device. The 
différences between défendants' àiid complainanfs shaft supports 
are slight, itis true; but the fleld of invention was a very narrow 
one, and teoniplainanfs claim eau be sustained only undèr a con- 
struction which Will restrict it closely to the précise combinatibn of 
his patent. 

The same patent con tains four other claims which are alleged to 
be infringed: 



MILLER P. MUREAY. 927 

"(7) The comblnatlon of the shafts, the hangers suspended from the shafts. 
conslstlng of a housing, a supporting pin, and a cushica on sald pin, and the 
»ide bars hung at their forward ends on the cushion of said hangers, sub- 
stantially as set forth." 

This claim cannot be sustained in view of the patent to Sargent, 
No. 273,610, March 6, 1883, wMch shows shafts, hangers, housings, 
supporting pins, cushions, and side bars hung at their forward ends 
on the cushions of the hangers. The différence in the shape and 
location of the side bars is trivial, and the suggestion of complain- 
ant's expert that the Sargent patent does not anticipate because the 
vehicle therein descrlbed is "not a road cart, but more properly a 
glg, with the body mounted on the axle through the médium of an 
elliptic spring, and the shafts likewise coupled to the axle," is friv- 
olous. 

"(8) The hangcr having housing, pivot pins, cylindrical cushion, and side 
washers, In eombination with the side bar having a strap at its forward end 
adapted to surround sald cushion, substantially as set forth." 

This is simply the eombination of the seventh daim, with the 
addition of what the patentée calls "wear plates or washers, prefer- 
ably of leather or rubber." The use of such washers to relieve fric- 
tion, prevent rattling, secure even pressure, and avoid wear and 
tear between wood or métal surfaces, has been the common property, 
not only of mechanics, but also of persons possessing ordinary in- 
telligence for many générations. It might reasonably be supposed 
that, by this time, patentées, their experts and their counsel, would 
appreciate the fact that it is a waste of time to claim that the in- 
sertion of such a washer, for such a purpose, in an old eombination, 
is évidence of even the feeblest glimmer of inventive genius. 

"(9) The two-part hanger having two housings with pivot, cylindrical cush- 
ions, and side washers, in eombination with the side bars and foot-rest sup- 
ports, and adapted to hang from the two parts of the housing, substantially 
as set forth." 

The patent to Vorwick, No. 411,114, September 17, 1889, shows 
that it was old to make the foot rest of a road cart independent of 
the side bars of the seat, and to hang its forward supports from 
the forward cross bar (the splinter bar) of the shafts, so as to admit 
of freedom of movement at the point of attochment. Vorwick's 
support simply hooked into an eye. Complainant has substituted 
the housing pin and cushion which Sargent had already used for 
hanging the side bars, adding the side washers, and aflixed side-bar 
supports and foot-rest supports side by side, to the splinter bar, 
80 that the sarae supporting pin will run through both housings. 
Such a device is plainly within the skill of the ordinarv mechanic, 
and in the patent to McGrath, No. 392,022, Noveraber 13, 1888, side 
and foot rests are both hung from the same pin. 

"(10) The eombination of the side bars having the hoolis, cushions on said 
hooks, the shafts having the hangers, cushions on said hangers, and the foot 
rest, whose supporting bars hâve eyes at one (>nd and hooks at the other end 
adapted to engage said hooks and hangers, as and for the purpose set forth." 

Eeference to the patents already cited above, especially Vorwick's, 
sufficiently discloses a lack of patentable invention in the eombina- 
tion covered by this claim. 

The bills are dismissed, with costs. 
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SIMMONS et al T. STANDARD OIL CO. OF NEW YORK et aL 

(Circuit Court, N. D. New York. July 30, 1894.) 

No. 5,957. 

i. PA.TBIITS— PBiOB Use— JBtidbncb to Establish. 

The défense of prlor use and sale must be establlshed beyond a rea- 
ËÔnable doubt, and a patent will net be overthrown -when the évidence 
is so uncertain, conflîcting, and unreliable tliat It Is Impossible to aay 
whlcb of tJie rival devices flrst saw the light 

2. Samb— Ikfbingement— Improvbmbnts. 

The fact that defendant's machine may be an Improvement on the 
patent, and has introdueed somé noveltles, does not avoid infringement, 
when the principal featiires of complalnant's Invention hâve been ap- 
pr(q)riatéd. 

8. Samb — Babkbl-Hoopiiîg Machines. 

The Glanltler patent^ No. 439,142, for an improvement in ban-el-hcoping 
piachinçs, whereby the end or chine hoop may be put on without bending 
or crinlfling, iield valid, and its claims entltled to libéral construction, and 
infringed by machines approprlating the salient operative features of the 
patented device. 

This was a suit by William W. Simmons and John L. Wellford 
agaiast tte Standard Oil Company of New York and the Acme Oil 
Company for infringement of a patent. On final hearing. 

Phillip, Munson & Phelps and Frederick G. Fincke, for complain- 
ants. 
W. Bakewell & Sons and Charles A. Talcott, for défendants. 

OOXE» District Judge. This is an equity suit for infringement 
of letters patent No. 439,3^2, dated October 28, 1890, application 
filed February 8, 1890, granted to Frank Glankler, for an improve- 
ment in barrel-booping machines. The patent is for an improve- 
ment on a machine covered by a prior patent, No. 420,683, granted 
to the same inventor February 4, 1890, application flled October 
10, 1888. In the earlier of thèse patents (No. 420,683) the inventor 
recites that prior to his invention there was no machine capable 
of driving the end or chine hoop of a barrel. This hoop being thin, 
flaring, and difflcult to drive, and having no support from the bar- 
rel, was crimped or bent at the edges where the hooked drivers, 
used in the old machines for pulling the hoop in place, bore against 
it. No sultable machine being in existence thèse hoops were driven 
usually by hand. Glankler started with the type of machine shown 
in letters patent No. 37,719, granted to Edward Holmes for an im- 
provement in hoop-driving and barrel-crozing machines, granted 
February l7, 1863. The Holmes machine was successfully used for 
driving the bUge and quarter hoops. By combining the hooked 
arms of this machine with a stout ring interposed between the 
pulling hooks and the barrel hoop, Glankler obviated in a great 
measure the difaculties just mentioned. The spécification says: 

"The invention consists In the combination, with the hoolted arms or 
drivers, of a ring or annular platen, which is made to fit beneath the hoolrs 
of the arms and to rest upon the edge of the hoop, so that the strain of the 
arms, instead of being concentrated upon the edge of the hoop at isolateJ 
points, will be uniformly dlstributed around its entire circumference, which 
permits the end hoop to be forced on the barrel without being injured or 
mutilated by the driving strain." 
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Although the flat ring was an împrovement Tipon prevlous con- 
trivances and upon the hand, or chine maul, process, it was still in- 
complète aod impracticable, and its use frequently resulted in bend- 
ing the edges of the hoop. The invention of the patent in suit (No. 
439,142) is an improvement upon the platen of the prior patent, 
(No. 420,683)— 

"Whereby the hoop is not driven entirely on the barrel, but Is allowed to 
Project a little beyond the chine or ends of the staves. • • ♦ The ring or 
platen Is formed with a groove in its lower face, which is deslgned to re- 
çoive the chine hoop when the application of power is made to drive on the 
hoop. On the Inner side of the ring next to the chine of the barrel the ring 
has a stop flange or rim, which is deslgned to strilie the chine of the barrel 
and arrest the further movement of the ring before the hoop is fuUy driven 
on. The bottom of the groove is also incllned, the side of the groove next 
to the flange being shallowest and the outer side of the groove being deepest. 
The object of this inclination of the bearing-surface for the hoop is to pro- 
duce an outward straln on the upper edge of the hoop in driving it on, 
and thus prevent its top edge from curling inwardly, which it would hâve 
a tendency to do on account of the taper of the hoop. After the hoop Is 
driven on to the estent shown— 1. e., wlth an eighth or a quarter of an inch 
of the hoop projectlng— the barrel is stored away, and when It Is required for 
use any opening which may hâve taken place from shrinliage is closed up by 
drlvlng the hoop its fuU distance on the staves by means of a flat ring, as 
shown In my prevlous patent, or by hand. In making use of my Invention 
the stop flange or rim need not be continuons, but may be broken or eut 
away at Intervais. The métal of the ring on the outside of the groove may 
also be eut away. If desired. I may also in some cases use a disk; or I may 
dispense with a continuous ring-shaped platen and construct a séries of seg- 
mentai platens, each having the inner edge arranged to strike the chine of 
the barrel before the hoop is fully driven on." 

The device is not at ail complicated and may be clearly compre- 
hended by an examiuation of the following diagram, showing a 
sectional view taken through the ring and the chine of the barreL 




The înclined bearing-surface tends to produce an outward strain 
and prevents the hoop from being curled inwardly or broken down. 

v.62F.no.lO— 59 
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The stop-riffli |)irevénts thé h<)<>ô *fPoi]l being flriven fully down 
and léaves a stnall portion of the noop-^uiliform as to ail the barrels 
— projecting'above the chine of tàe barrel. Thèse — the inclined 
bearing-surtafcé and thé stop-rim — are the principal features of the 
invention. 
The claims are as f oUows : 

"(1) A platën fôr a hoop-drlvlng macliine hating on its Inner surface a 
flange or stop-rim, a, eXtèndlng Insldé and below the bearing for the hoop, 
aubstantlally as dèscrtbed. (2) A rlB^ on platen for a hoop-drlvlng rnachlne 
hkvlhg an abuttlflg flange or Stop-rim, 'à, for the chine, and a bearlng-snrface 
above it for the hooi>i substantlally aS shown and described. (3) A ring or 
plàten for a hoop-drlvlng machine havlng a bearing-surface, b, for the hoop 
airrànged upoit an incline, as described, to produce an upward strain on the 
npper edge of the Tioop to counteract Its' tendency to. curl inwardly, as set 
forth. (4) A ring or platen for à hopp-drtving machine havlng an inner 
abiîrttlng flange or stop-rim, a, for the èhlrie, à'nd an iicllned bearing, b, for 
the edge of the hodp, substaatially as Shiiwh ànd described." 

The défenses are anticipation, Waiit of pateûtability and nonin- 
fringement. 

A number of prier patents are infroduced in évidence and dis- 
ciïssed in the défendants' brief, Some of thèse patents are not 
pleaded in the answer and are offered only to show the prier art. 
It is not pretended that any of them anticipâtes, and, vphen it is 
remembered that the çopiplainants' patent is conflned to the pe- 
CTiliar features described and claimed, it cannot be said that, singly 
or combined, they operate to restriçt materially the fleld of inven- 
tion. They do not show an aunnlar platen, continuons or seg- 
mentai, having a stop-rim or an incliped bearing-surface. They do 
not show any successful method of driving a chine hoop. 

The principal défense is prior use at Cincinnati and Chicago. 
The rule applicable to this défense is well known. It must be es- 
tablished beyond a reasonable doubt. Both parties invoke this 
rule. The complainants insist that, tested by it, the proof of what 
was done at Cincinnati and Chicago falls far short of anticipation. 
The défendants, on the contrary, maintain that they hâve proved 
that the invention was used prior to the date of the application, 
and that the attempt of the complainants to carry the invention 
backto an earlier date has failed; at least it has not been successful 
beyond a reasonable doubt. The coniplainants hâve introduced a 
mass of testimony tQ,|how that Glankler conceived the invention 
in the autumn of 1888--^inonths prîor to the alleged use at Cincin- 
nati and Chicago. This testimony, notwithstanding numerous con- 
tradictions and discrepancies, is upon the whole so full and circum- 
stantial that it would be accepted as conclusive were it not for the 
fact that Glankler himself failed to appear as a witness. No suffi- 
cient reason is given for his nonappearance. It was, apparently, 
without excuse, and leaves room to doubt the accuracy of the com- 
plainants' dates and the correctness of their conclusions. No mat- 
ter from what point of view the question is approached, there is 
always the suspicion that if Glankler could hâve corroborated this 
testimony he would h^ver done so. The unfavorâble impression 
thus produced is in nowise diminished by the refusai of the witness 
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Wéllford to aoswer several questions which might hâve thrown 
«orne light upon the eohtroversy. In tliese circumstances the court 
hésitâtes to find the date of the invention as early as October or 
November, 1888. Before the défendants' testimony as to the Chi- 
cago use was taken, Wéllford was asked on cross-examination to 
give the date of the invention, and gave it as early in the year 1889. 
He had no data before him and did not prétend to perfect accuracy, 
but was confident that the machine was perfected and in opération 
«arly in 1889. Assuming that the effort to carry the invention still 
further back bas not been entirely successfnl within the rule re- 
ferred to, it cannot be denied that the experiments which resulted 
in the invention in suit began soon after the flrst patent was applied 
for and continued almost without interruption nntil the diificulties 
were solved. The testimony of the complainants should not be 
wholly rejected because the court is unable to give it the weight to 
which the complainants think it entitled. The court may hesitate 
to find that Glankler had perfected his invention in October, 1888. 
and yet may be convinced that it was perfected before May, 1889. 
The testimony may be unreliable as to some détails, but it is hardly 
possible, after reading it, to believe that a ring having an inclined 
bearing-surface and a stop-rim was unknown to the employés of 
the Chickasaw Cooperage Company in the latter part of 1888 and 
the early part of 1889. Unless the défendants are able to show that 
the patented device was used by others prier to the early part of 
1889 it will be the duty of the court to overrule the défense as not 
having been established beyond a reasonable doubt. There is 
plausibility in the argument that the Glader machine was not per- 
fected and used successfully until after the patented machine had 
been exhibited in Chicago and been seen by Gladér and his employer 
in October, 1889. The earliest dates given by the défendants are 
April, May and June, 1889, but there is nothing deflnite or con- 
vincing about Ihis testimony. Glader never conceived the idea 
which Glankler embodied. The Glader rings may hâve been worn 
by the heavy work put upon them into something resembling the 
Glankler device, but that Glader appreciated the signiflcance of the 
grooves thus produced until after he had become familiar with the 
machine of the patent is entirely problematical. To state, with 
anything approaching accuracy, when the Glader ring became the 
Glankler ring is simply impossible. 

To sum up the situation on this branch of the case, it is thought 
that the weight of évidence proves that the Glankler machine was 
first in existence. Surely no one can say with any degree of cer- 
tainty that the Glader machine was first. Let it be assumed that 
the testimony is so uncertain, conflicting and unreliable that it is im- 
possible to say which of the rival devices first saw the light, the 
court would still be constrained to overrule the défense. The de- 
fendants are entitled to no more favorable view of the évidence than 
this, and even this will not avail them. Unless the court is con- 
vinced by clear and indubitable proof that Glader preceded Glank- 
ler, and is prepared to make a positive finding of f act to that efiEect, 
the patent must be upheld. It is thought that such a finding is 
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simpjy out of tke question. It would seem that the tribunal reaching 
such a conclusion must be perplexed with th.e doubt that af ter ail 
it mlght be untrue— that perhaps a valuàble patent was being 
stricken down upon mère spéculation and guesswork. To relieve 
the court of such graye tesponsibUity tiie rule before referred to 
wasestablished. 

The foregoing applies with equal, if not greater, force to the al- 
légea Cincinnati use. That grooTed plates weœ used at the Cin- 
cinn9.ti factpry in 1885 is not disputed, but it is denied that they 
were: used todrire chine hoops, or that they embodied directly or 
indirectly the Glankler invention. Ttvo witnesses on beàalf of the 
défendants testify to a use of thèse plates, which, if true, would 
amount to an anticipation of the patent. On the other hand the 
Gomplainants hâve called eight witnesses, apparently as intelligent 
and disipterested as those of the défendants, who flatly contradlct 
this testimony and proye a number of fiacts which, to say the least, 
render the anticipating use highly improbable. For instance, it is 
undisputed that during ail the time in question chine manls were 
used at the Cincinnati factory. This fact alone is sufficient to raise 
the necessary doubt If this highly practical invention, which, in 
other factories, drove out the hand process the moment it appeared, 
had been known in 1885 in a large establishment lîke that of the 
Cincinnati Cooperage Company, it is hardly possible that they 
would hâve continued for three years to use the primitive, clumsy 
and expensive chine maul in any of their departments. To flnd 
with the défendants upon this issue would be to convlct the Cin- 
cinnati people of unparalleled stupidity. Business men do not act 
in this way. When the alternative between two methods, the one 
speedy, uniform and cheap, the other slow and expensive, is offered 
them, it is safe to assume that they will choose the former. The 
Cincinnati défense fades away in the light of common sensé. 

It appears, then, that Glankler was the first person who ever 
drove successfuUy a chine hoop by machinery. He was the flrst 
who ever used for this purpose a ring having an inclined bearing- 
surface and a stop-rim. He Is entitied, therefore, to libéral treat- 
ment 

The daims are aptly drawn to cover the features referred to. It 
may be that there are more daims than are necessary, the flrst and 
second, for instance, being, substantiaUy, for the same subject-mat- 
ter; and yet there are shades of différence which in some subsé- 
quent litigation may become important. There is no necessity 
hère for a strict verbal analysis of thèse daims, no necessity for 
holding any of them void because the invention might hâve been 
covered by three daims instead of four. 

The défendants' machines are» miade in substantial compliance 
with the provisions of lëtters patent No. 454,803, granted June 23, 
1891, to Léonard D. Morrison. Instead of using an annular platen 
they use segments of a ring as suggested in àe Glankler patent, 
but when thèse are assembled and in use the ring is almost contin- 
uons. "This séries of segmentai platens each has the inner edge 
arranged to strike the chine of the barrel before the hoop is fully 
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driven on," and each îs provided with a bearing-surface so inclined 
as to prevent the top edge of the hoop from curling inwardly. The 
bottom platen bas thèse features and is not Begmental. In other 
words, the défendants do precisely what Glankler did ; but Glankler 
did it before the défendants or any one else. Their machine may 
be an improvement, they may hâve introduced some novelties, but 
that they hâve appropriated the principal features of the invention 
— ^the inclined bearing-surface and the stop-rim — ^there can be no 
doubt. Many miner différences can be pointed out, but a discus- 
sion of them is unimportant in view of the construction to whlch 
the complainants are entitled. The fact cannot be denied that the 
défendants hâve seized upon the salient operatîve features of the 
patented device. Glankler was the flrst to hit upon mechanism for 
driving the chine hoop of a barrel which supplanted the primitive 
hand method. The défendants hâve appropriated his ideas and 
seek to accomplish the same results by analogous means. The 
features which make their machine successful are Glankler's and 
not theirs. The patent law would offer but slight protection to aii 
inventer if an infringer can esoape the conséquences of his acts by 
making the unsubstantial changes which thèse défendants hâve 
made. 
The complainants are entitled to the usual decree. 



TRAVEE V. BEOWN, 
(Circuit Court, D. Vermont July 31, 1894.) 

1. Patents— Infkingement. 

The fact that one using the material features of a patented Invention 
bas made improvements thereon does not prevent such use from being an 
infringement. 

2. Same— Marking Articles "Patented." 

Markîng an article "Patented," not wIth the day and year of the patent 
•which covers It, but with the date of a previous patent to the same in- 
ventor, upon which the later pateiit is an Improvement, is not a com- 
pliance with the statute, and gives the patentée no right to recover dam- 
ages. 
8. Samb— Stitch-Bbeaking Machine. 

The Traver patent. No. 431,957, for a "stitch-breaking and raveling 
attachment for machines for sewlng looped fabrics," hdd valid and in- 
fringed. 

This was a Mil by Adelbert Lee Traver against Eugène H. Brown 
for infringement of a patent. 

Odin B. Roberts, for orator. 
Franklin Scott, for défendant 

WHEELEE, District Judge. This suit is brought for infringe- 
ment of patent 431,957, dated July 8, 1890, and granted to the 
orator, with three clàims for a "stitch-breaking and raveling at- 
tachment for machines foi^ sewing looped fabrics." The flrst claim 
is for: 
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"(1) Aifiiferic stitnh^brèsikinîg and rayellîig ; attachiiient, cpjnbining with 
tlie_pln KljitiÇjOlJ *;t«rn^ç«£f)iBaehtae a bar bf^vlng a ■weflge-sliaped end, con- 
BlspJ^B 9| two,pa,râUel,fi<ïes, a loWer edgejying close to and j)arallel with 
the pins oii sàld Ipln plifitél '^nd âri inclined uppéf edge of sufficlent length 
and Indmatfoti to gtvè tô' flié -wédge-shaped part, near Its rear ènd, sutflclent 
dlm®neloh''to draw otit or break theloops of the t'abric, a guide plate lying 
againat a^id^flpportln^tjie: opposite side pf said fabric from said bar and 
wedge, and hàv.ii][g a slçt opposite said tjfèàge mechanism whereby said 
bar may be redifrocatcid In the direction or the lower edge of its tvedge- 
shap^ ëntt tltrdtigh said slot in sâid guide plate, and a frame for supportlng 
and' gnidingreàld bai, JorsTipporting said guidé plate, and carryiug said 
mechantem,, substantlajly as and fgr tbe purpose set fortij." 

The thlM* claim is fèr sùbstantially the same éléments, with a 
jaw for. clearing away the surplus material of the fabric. 

Thèse attàchinénts are for pteparing the uneven edges of knit 
f abrics for sëwing to othérS. At first the edges Were Sheared, which 
wa^ objéctiôiiablë, breâking thè stitehes in Une béing better. The 
orator tobij-'oùt patent 4=10,720, datëd September 10, 1889, for a 
trimnieil* foi* this putpose, which pierced the loOps from opposite 
sides, àùij râisëd them té( break thë stitehes, and inade one ma- 
chine und^r it, which didûot work well. This ptîor patent, and 
proceedlàgg in the patent ôisiceby which a claim for a single stitch- 
breaker was dropped, are relied upon to defeat the novelty and 
validity of the patent In suit. The clàim dropped was for a com- 
bination with other déviées, of one or more, and the patent was 
for the combination of several, levers with points for piercing the 
fabric positioned on them for breaking the stitehes, by lifting the 
points while in the fabrib. Thë patent in suit is for a combination 
with other detiCes df a b&r, shaped "to. give to the wedge-shaped 
part, near its rear end, suflcient dimensions to draw eut or break the 
loops of the fabric." The fwmer pulled on the îabrlc, and the lat- 
ter forced the sides of the loop apart, to break the stitch. They 
did the same thing, but in différent ways, and meehanically were 
différent thingç. Neither the claim dropped nor the patent was 
for any combination oi such wedge-shaped bar with any de vices; 
and the droppiag of the claira was not any abandonment of, nor the 
former patent any àfaticipàtion of, the invention patented in this 
patent. That the ' orator is really the first inventor of this ma- 
chine is npt wuph questioned; he does not appeàr to hâve lost his 
right to any part of the invention; and this patent, not the former, 
seems to cover it 

, The defepdant makes stiçh attachments having such a bar with 
its rear end of "suffîcieilit dimensions to draw out or break the 
loop of the fabric," operating horizontally to spread the loops and 
break the stitehes, instead of perpendicularly, and in combination 
with different-shaped guide plates and propelling contrivances, 
but breaking the stitehes and clearing away the surplus material 
in eubstantïally the ëame inanner. In doing this he appears to hâve 
"tâken and used a part of the orator's patented invention, and to 
that éxtent to infringe; Hé may hâve împroved upon it, but using 
itin an improvethent ia none the less, bpcause oithat purpose, an 
infringement 
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The orator makes and sells thèse patented attachnjehts; marks 
them "Patented September 10, 1889," the date of the fortier patent, 
and not as patented at the date of this patent. The statute (sec- 
tion 4900) requires a patentée making or selling the patented arti- 
cles to give notice of the patent by fixing thereon, or on the pack- 
ages, the Word "Patented," with the day and year of the grant, 
and provides tbat, on failnre in this, no damages shall be recovered, 
except on proof that the défendant was duly notified of the in- 
fringement, and continued it afterwards. This statute prevents a 
manufacturing patentée from recovering any damages without al- 
leging and proving, either the marking of the articles or packages 
as patented, with the day and year of the patent, or aCtual notice 
to défendants of the patent and the infringement, as a part of the 
case. Dunlap v. Schofleld, 152 U. S. 244, 14 Sup. Ct. 576. In this 
case the orator has alleged marking the articles "Patented," "ac- 
cording to the statute," without alleging actual notice of the patent 
or of the infringement. The answer neither admits nor dénies 
this, but puts the orator to proof of it. The proof s do not show 
marking with the day and year of this patent, and therefore the ora- 
tor has failed to show any right to recover damages for the in- 
fringement of this patent. Upon thèse considérations the orator 
seenis to be entitled to an injunction only. 

Let a decree be entered for the orator for an injunction, with 
costs 



THE WANDRAHM, 

MERRITT et al. t. THE WANDRAHM. 

(District Court, E. D. New Yorlc. August 1, 1894.) 

Maritime Liens— roNTRACT—RAisiuo Suxkkx Vespet,. 

A subconti-act to furnish materials and do certain work in the ralsing 
of a vessel siink in the St. Lawrence river for a stated sum JiM, in vlew 
of ail the clrcum stances, and especially the absence of any référence to 
the crédit of the vessel, to hâve been made upon the crédit of the prin- 
cipal contractors alone, and to hâve given the subcontra ci ors no lien. 

This was a libel by Israël J. Merritt and another against the 
steamship Wandrahm to enforce an alleged lien. 

Benedict & Benedict, for libelants. 
Hyland & Zabriskie, for claimants. 

BENEDICT, District Judge. The steamship Wandrahm havîng 
been wrecked in the St. Lawrence river, her owners made a con tract 
with the Morse Iron Works, a corporation of the state of New York, 
by which the vessel was to be raised by the Morse Iron Works, 
brought to New York, and there repaired so as to restore her to 
her former condition, the whole for the suhi of $60,000, to be paid 
by the owners to the Morse Iron Works. Thereafter, the Morse 
Iron Works employed the libelants to do certain work in raising 
the vessel theu sunk in the St Lawrence river, in pursuance of 
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wi^h employment the libelants dispatched eight men and some 
flQjOOO ofmaterial to the St Lawrence river, to be used in raising 
the vessel. They now seek, by this proceeding, to enforce a lien 
upQn the vessel for the contract price of the work done and ma- 
teri^}s used by them in the performance of their contract with the 
Morse Irop Works. 

In Tiew of ail the circumstances, the situation of the vessel, and 
the façt that the libelamts' contract with the Morse Iron Works 
madeiio allusion to the crédit of the vessel, I am of the opinion that 
the évidence does not justify holding that the libelants furnished 
the labor and material on the crédit of the vessel, but, on the con- 
trary, shows that the libelants relied on the crédit of the Morse Iron 
Works alone. Upon this ground the libel is dismissed. 



THE NIKITA. 

groroSTEOM V. FRAGNUIi. 

(Circuit Court of Appeals, Fifth Circuit June B, 1894.) 

No. 229. 

Makitimb Libnb—Enpobcement— Lâches. 

• Attemipts to enforce a lien for supplies and repairs to an Itallan vessel 
at Marseiiles were made at her flrst port of arrivai In Europe, and, 
about a year later, on lier retum to Europe from a voyage to Buenos 
Ayres; but, tliougli payment was contested, no effort was made to follow 
the vessel to Buenos Ayres, the only port to which she made regular 
voyages, and the résidence of her owner; and the lien was not Indorsed 
on her certlflcate of registry as provided by the law of Italy for givlng 
notice of such liens. Eeld, that the lien could not be enforced agalnst 
an innoceut purehaser for full value of the vessel at Buenos Ayres, who 
made every possible Inqulry before purchasing. 

Appeal from the District Court of the United States for the North- 
ern District ôf Florida, 

This was>a libel by John O. Sundstrom against the bark Nikita, 
formerly named the Duca di Galliera, to enforce claims for repairs 
and supplies. The district court dismissed the libel. Libelant ap- 
pealed. 

John C. Avery, for appellant. 

W. A. Blount and A. 0. Blount, for appellee. 

Before PAEDEE and McCOEMICK, Circuit Judges, and LOCKE, 
District Judge. 

LOCKE, District Judge. The Italian bark Duca di Galliera, de- 
olared to be of Genoa, with ohe G. MagUo, master, was at the 
port of Marseiiles, France, in November, 1888, and had saUs and 
tarpaulins made, and other canvasswork, amounting to 2,921 francs, 
done, by John 0. Sundstrom, for which Maglio, as master, gave 
him a note payable to his order 20 days after his arrivai at a port 
in Europe from the voyage which he was about to undertake, to 
Buenos Ayres and Pensacola, or, in the event of the loss of the 
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vessel, to be paid from the Insurance. At about the same time one 
Scotto did some woodwork and repairs to the vessel, for wMçh 
Maglio gave him a note, secured on the value of the vessel, pay- 
able in four months. Thèse notes both bore date the 26th Jan- 
uary, 1889, and unquestionably gave a lien upon the vessel, under 
the gênerai admiralty law. Scotto's, first becoming due, was pre- 
sented for payment where made payable in Marseilles, but was 
protested for nonpayment. He then indorsed the same to Sund- 
strom for collection. In April, 1890, Sundstrom, learning that 
the bark had arrived at Newcastle on the Tyne, sent his notes 
there for collection ; but the mate in charge stated that Maglio was 
in Buenos Ayres, the master was not on board, and he did not 
know when he would retum, and that he had no instructions to 
pay them, — that the vessel had been there four months. Sundstrom 
says that the Crédit Lyonnais, who held the drafts, commeneed suit 
for nonpayment, but, the English law not recognizing debts made 
out of England, the vessel was released, and proceeded to Buenos 
Ayres with cargo. On her retum from that second voyage, and upon 
her arrivai at Hamburg, Sundstrom allèges that he atttempted 
to hâve her seized again; but that the master used extraordinary 
vigilance in having her entered at the customhouse as loading 
for Las Palmas, and the govemment would not permit her at- 
tachment. He says that he also attempted to hâve her seized 
at Las Palmas, but, the laws being nearly identical with those of 
England, he could not succeed, and she again sailed for Buenos 
Ayres; and he, knowing she was to retum by Pensacola, for- 
warded his claim there, where the suit was commeneed October 10, 
1892, for the amount of his and Scotto's notes, and the expenses 
which had been incurrred in the attempts to make the collection. 
In the meantime, on the lOth of July, 1892, the bark was sold at 
Buenos Ayres, for 35,000 francs, to one Mcholas Sichirich, in 
whose behalf her master now claims her, and who had her flag 
and nationality changed from the Italian to the Austrian, and 
her name changed from Duoa di Galliera to Nikita. The pur- 
chase is claimed to hâve been made in good faith, for full value 
paid in cash, and the évidence tends to support such claim, and 
shows nothing to the contrarj'. The transfer was made by Mag- 
lio, by a power of attorney from one Carlo Prancesco, the owrier, 
at the Italian consulate, in the présence of the consul, and was 
certifled to by Mm. There was at the time of sale found indorsed 
upon the certificate of registry of the vessel a lien upon her of 
13,625 francs, which was taken charge of by the consul out of the 
purchase money, and held for the benefit of the creditors. The 
purchase of the vessel was advertised in La Nacion and La Prensa, 
the two leading newspapers of Buenos Ayres, calling upon any 
one having claims against the vessel to come forward and pré- 
sent them. The Code of Commerce of Italy provides that any 
crédit given vessels, in order to be privileged, must be indorsed 
in the national certiflcate of registry of the vessel, and that no 
Italian consul shall proeeed to seU any vessel without first pro- 
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tecting' th*; ri^ts of fhe holder of such firivileged crédits. The 
national;> tegister of every Italian vesselj which is het évidence 
of naâoûallty, has a spécial column for thé indorsement and reg- 
istering bf such. liens or privileged crédits. The lien of the libel- 
ant in tMs <ïase was not so entered upon the register of the Duca 
diGalliera. ; : 

The onfy 'question which appears to demand considération in 
this case is whether the libèlant has forfeited the right to enforce 
his lien on this vessel, as agaiiist an innocent purchaser for full 
value, either on account of his failing to prosecute the same more 
actively, and with earlier resuit, or on account of his failure to 
hâve it recorded upon the certiflcate of registry in accordance 
with the law of the countcy to which the vessel belonged. In read- 
ing his tèstimony, it wduld seem that he had côntinued his exer- 
tions, and made attempts at collection in immédiate succession; 
but wheii the places are considered, and the times at which such 
efforts must hâve been made, although no dates are given or times 
speciôed vilien suit waâ';^Ought to^be brought at Hamburg or 
Las PaMâs, it appears dear that much tinie wïis permitted to 
elapsebetwfeen such efforts.' The évidence shows that while an 
attenapt was made to enférce the lien at the first port of her 
arrivai iti Europe, in accordance with the note and agreement to 
pay, yet àfter the fàilureto coUect themoney the^é, and notice 
thereby' that jiâyment Wôuld be coiitestéd, and that Maglio, who 
had gîyen the Dote, was; iû; Buenos Ayres, — the oniy port to which 
the vessel was making regular voyages, and where it appears the 
owner resided, — no effort was made to lollow the vessel to that 
port 'With notice of the indebtedness and lien. The length of 
timë; which must hâve been permitted to elapsé until she again 
returned to Europe, when another attempt was made, must hâve 
been abbut a year. Even then the vessel was not followed to 
what appeai-s to hâve been, for ail practical purpbses, her home 
port, the résidence of her owner, and of the acting owner or master 
and attomey in fact There is no statute of limitation in ad- 
miralty to bar a suit in an effort to enforce a lien, but each case 
in determining the lâches of a libèlant .must stand upon its own 
peculiar drcumstances and the rights and relations of the parties. 
Nothing but the most prompt diligence and energetic action will 
justify a bourt of admiralty in enîorcing a lien when the loss 
must fall upon an innocent purchaser who has been drawn into 
à purchase by the négligent silence of the lienor. A creditor 
may trust his debtor and accept promises and wait the day when 
a happy tum of fortune may enable hitn to pay more easily; but 
if sb hé assumes the risk of his debtbr's honesty and cannot put 
the btiMeH of losS upbn one whom he has permitted to be en- 
trappeïli ' While time may bé granted; with some reason where 
the Véiéel is within easy reaching distance and where her move- 
mënts and the' business ti^ansaCtibns of her owner s may be known 
and watched, there is*nb reason where payment has been once 
refusëd 'by a fbrëiga 'tessèl and shé léavea on long voyagea where 
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she mày be sold in any port that the lien should not bfe étifôrced 
or seciired witli ail possible dispatcb. ïhe speed of mail or 
télégraphie communication in thèse days of steam and elgctricity 
bas changea materiaUy the principle of lâches in admiralty; and 
what in the . past would bave been accomplished with so mnch 
difHculty, in enforcing a lien, that no court would hâve demanded 
it, is now so lîttle of an inconvenience as to be deemed but rea- 
sonable. The ease with which maritime information can be ob- 
tained, and the movements of vessels of ail classes traced, leaves 
no excuse for lack of diligence or loss of time in permitting them 
to continue their voyages under a secret lien, and he who does 
so permit it does it at the péril of encountering the bona fide claim 
of an innocent purohaser. Any one dealing with a foreign ves- 
sel upon crédit should inform himself, to a certain estent, regard- 
ing the manner given by the laws of that nation for perpetuating 
and giving notice of such a lien; and while we do not désire to 
say that an admiralty lien, honestly obtained, should not be en- 
forced under the laws of a forum permitting such enforcement, 
even in the absence of such a i'egistration as is required, such 
registration is an additional protection and safeguard, of which 
the crëditor should avail himself, if he desires to show due dili- 
gence. The papers of a vessel are always open to the examina- 
tion and inspection of any one of whom the master is asking crédit, 
and the law for the registering of liens upôn vessels of the nation- 
ality of this one, as shown in this case, is but a reasonable protec- 
tion for ail parties dealing wilh her, which should be taken ad- 
vantage of by them. While no lâches can be imputed to the libel- 
ant, in this case, which would render void or invalid bis lien in the 
absence of any superior intervening right, the intervention of such 
right is a risk which, he assupied when anything but the utmost 
diligence was exercised, especially where notice of a désire to avoid 
payment and contest any suit was plainly given. In not following 
up the enforcement of his lien with greater diligence, and not seeing 
that it was duly indorsed upon the certificate of registiy, we con- 
sider that the libelant bas been so far guilty of lâches as not .to be 
entitled to protection at the expense of an innocent purchaser, who 
in no way appears to be in fault, but who made every inquiry possi- 
ble before purchasing. It is ordered the decree below be aliirmcd, 
with costs. 



THE J. G. CHAPMAN. 

McCAFFRBY v. THE J. G. CHAPMAN. 

(District Court, D. Minnesota, Third Division. Augnst 13, 1894.) 

ADMIKAIiTT — ARKEST OP VesSBL IN CnSTODV OP ASSIGNEE IN IhSOLVKNCY— 

Pkopbbtï in Custodia Legis. 

After the owner of a vessel bas made an assi^ment ot ail Ws property, 
Incltiding tlie vessel, under tlie insolvençy law of Minnesota, and the asslgn- 
ment'has been perfected, a United States marsHal bas no àUtborlty to seize 
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ber und^iproce» front & fédéral court; for, nnder tbe law of Minnesota, 
the assignée, lu »n offlcer of the state district court» and when tbe assign- 
ment la perfected, the assigned proparty, Ipso facto, cornes under its Jurla- 
diction, and là In custodla legls. i 

8. 8amb— Admraltt Claims in Btatb Coubt. 

A State court, having custody of a vessel through its assignée in In- 
eolv^icy, cannot adjudicate a maritime daim without tlie assent of the 
owner thereof ; neither can It compel him to appear and assert hls clalm; 
andhe can pursue his remedy in rem after the state court has disposed of 
thé vesseL 

This was a libel by Hugh McCaffrey against the steamer J. Œ 
Chapman for wages. The claimant moTed to dismisa for want 
of jurisdiction. 

Williams, Goodenow & Stanton and Steel & Selover, for libel- 
ant 

Miillen & Bowditch and Wamer, Bibhardson & Lawrence, for 
respondent 

NELSON, District Judge. A libel in rem was flled against the 
steamer J. G. Chapman, a vessel navigating the waters of the 
Mississippi, and duly registered at the port of La Crosse, to recover 
a balance due libelant for wages as pilbt upon that steamer; and 
a motion is made to dismiss for want of jurisdiction. 

Some months before the seizure by the United States marshal, 
the owner of the boat had made an assignment of ail hia property, 
which indluded this steamer, under the insolvency laws of the state 
of Minnesota; the assignée had duly qualified; and the assignment 
was perfected. An assignée, under the insolvency law of Minne- 
sota, is recognized as an ofBcer of the state district court; and, as 
long as he is in possession of the property, the marshal of tiiis court 
cannot interfère with such possession, even to enforce a maritime 
claim. The suprême court of Minnesota has uniformly held that 
tle insolvency law of 1881 is a bankrupt act, and that, when the 
assignment is perfected, the assignée is an officer of that court 
Simon v. Mann, 33 Minn. 412, 23 N. W. 856. 

The steamer was at the time of the seizure in the custody and 
undèr the jurisdiction of the district court of Wabasha county. In 
the langTiage of the state suprême court in Simon v. Mann, supra: 

"Upon the exécution of the assignment, and flllng it In court, the entire sub- 
Ject-matter, and everything involved in it, includlng the assigned property, 
eome under the jurisdiction of the court, ipso facto, and the assigned property 
is in custodia legis." 

See, also, In re Mann, 32 Miniu 60, 19 N. W. 347, where the court 
uses the same language. 

That a fédéral court will not interfère with property in the 
custody ôif the state court, and in course of administration by it, is 
well settle^ Taylor v. Carryl, 20 How. 583; Lumber Co, v. Ott, 142 
U. S. 628, 12 Sup. et. 318. On the other hand, the state court has 
n'0.a;uthioi^3^''to ii.djudicate this maritime claim without the assent 
of ith^ UD'e|éflt;^ ï^^^^ it compel him to appear and assert 
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hia claim. When the state court has disposed of the property, 
then the libelant can pursue his remedy in rem against it, without 
regard to the proceedings in the state court 

The motion of the claimaut is granted to this extent: that the 
marshal be ordered to deliver possession of the property to the 
assignée in the insolvency proceedings, from whom he obtained 
it The costs will be divided equally between the parties. 



THE HEKLA. 

NATIONAL STBAMSHIP CO., Limited, v. THE HEKLA. 

(District Court, E. O. New Yortc July 7, 1894.) 

1. Salvage Compensation— Steamship -with Bkokbn Thbust Shapt. 

A steamshlp on the Atlantic océan, with lier thrust shaft broken, must 
be consldered as In a position of péril, although the shaft may be tem- 
porarlly mended on board; and towlng her into port Is a meritorious 
service, entltled to a libéral reward. 

S. Saiib. 

A steamshlp worth, with her cargo, $213,300, and having 843 passen- 
gers on board, broke her thrust shaft on the Atlantic océan, and was 
towed to New York by another steamshlp, worth $200,000, having a 
cargo valued at $248,000, and frelght amounting to $13,510. ïhe tow- 
age occupied nlne days, and was sklUfuUy rendered. In rough weather, 
at an expense of $3,681.05. Beld, that $30,000, with the expenses, was a 
reasouable reward. 

8. Bamb — RiGHTS OF Cakgo Ownbhs. 

A shlpper. whose cattle suflCer damage by reason of their détention on 
board during the extra tlme consumed In renderlng salvage services is 
not entltled to share In the compensation. Goldsmith v. North German 
Lloyds, 23 Fed. 820. foUowed. 

This was a libel by the National Steamship Company, Limited, 
against the steamship Hekla, her cargo and freight money, to recover 
for salvage services. The owner of cattle forming part of the cargo 
of the vessel rendering the services intervened, claiming to be en- 
tltled to share in the salvage award. 

John Chetwood, for libelant. 

Wing, Shoudy & Putnam, for claimants. 

Butler, Stillman & Hubbard, for intervener. 

BENEDICT, District Judge. This is an action to recover salvage 
compensation for services rendered the English steamship Hekla by 
the National steamship America in April, 1893. The Hekla, being a 
steamship of 2,113 tons, bound to New York, having a cargo on board 
consisting in part of exhibits for the World's Fair, and843passengers, 
on March 24th, when about 1,500 miles from New York and 250 miles 
from St Johns, Newfoundland, broke her thrust shaft The shaft 
was repaired, and on the evening of the 25th the steamer proceeded 
under steam towards New York. On the 27th a council of the 
officers of the steamer was held, at which it was decided to accept 
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the fliîst? asdistaocfe offéred, -'^fe tlie sMp,::duriiig thëiâst 24 hoiitf*, 
h.ad onlj^tiaMiH ilO miles, in! calm weâther, and ikë first Éùid seoond 
engineers declared it would net be advisable to make more reTolur 
tiôns, ,f : î*:fii*/:o and also that the repaired Sbaft might again 
break;" Tbeœafter, she signaled theateamship Nonnandie, bound 
to îTew York, but assistance iwas refused her, and slie proceeded 
slowly. On April: Ist the repalring tô the shaft gave way, and thé 
ship, lying in the trough of the sea and rolling heavily, became 
helpless. About 12 hours afterwards she signaled the steamer 
America, a steamer of the National Line, bound to London. At her 
request the America lay by" her, the hèavy weather making It im- 
possible tO;niake fast untU, April 3d, wh^jthe towline was made fast, 
and the America proceeded to tow the Hekla towards Halifax. 
Meanwhile, an àttempttoagèiu repair the thrust shaft was beiiag. 
made, which succeeded in enabling steam to be used. ,At the re- 
quest oflÉhe Hekla thè America then jchanged her course for New 
York,'th«engineof the Hekla asaistingat moderate speed. On 
April 4th the repâirtng to the shaft agàîh gave ftway, and the en- 
gines of the Hekla stopped. For the third'tîme, repairs to the shaft 
were un,dertaken, the Amerjca continuing on her course to New 
York. On April .7th, wHën the steamer iiâd re^ched pilot ground, 
the repàirsto the shaft we^ecompleted; but the Hekla did not con- 
nect her ^crew uMil aftêf 1;he pilôt had ^poken her, which was on 
the morui^gjot' jm^.ptïi pf'Âpril- ïl^êi^^'àftèr, thfe Hekla Used her 
steam untiltte towing lines of the America were rfinally cast off, 
near the Sandy Hook light, and thç Hekla went up to Quarantine 
under her own steam. Th©; America proceeded to her wharf in New- 
York, tookin'fresh coal aÉd f oddér, and shortly after resumed her 
voyage foi" London; hàving disbursé^ for coal, fodder, and port 
bills, 13,681.05. Much of the time during the rendition of this 
sesEvicebytte^iAnieFicai the weather was heavy; part of the time 
the wind blQwing.a gaîe, tu which the Hekla's line parted. Tlie 
iHekla was la danger of being short of provisions, and was supplied 
withbeef, milkj S butter, ete.iby the America. The value of the 
Hekla, in her condition on arrivai, was |70,000; the value bf the 
cargo of Chicago exhibits, |90,400 ; the value of sundry merchandise, 
152,900; rendering the total amount subject to salvage f 213,300. 
The value of the America was $200,000, and she had a cargo valued 
at 1248,000, and f reight amounting to $13,510. 

That a meritorious salvage service was rendered by the America 
to thé Hekla isfaOt dispUted, but thé claimants insist that a very 
moderate compensation fihpuld be allowéd, upon the ground that the 
Hékla was nôt aiiSabled by thè breakîng of her thrust shaft and only 
ï^qUiréd a^sistftnée tp' expedite her ^rogress. This proposition is 
bàsed upon thè fâct that the Hekla's shaft was repaired, and able to 
' Wètk, by thétfiûé'thë sté*inèr reaéhed New York. Eeference is made 
tô'the case ôf#hé Uni^riW, Tfhich vêssel Was navigated safely into 
. 'port; a distaaft&'ôf 800 filles, with ai mended shaft, withàut assist- 
ance; I teaahot' a^ée H*^th the proposition that this is a: case of 
acceleratibfl'éWl^, ïttr^hilte it is tPuèf'that the Umbrîa was navigated 
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In safety, wîth a repalred thrust shaft, nearly tiie eame distance as 
was navigatea by the Hekla, and wMle it is aJso trùe that in tliis 
instance tiie Hekla's thnist shaft was repaired tliree times, still this 
does not satisfy me that the delay was the only danger to which 
the Hekla was exposed. How long the Hekla's shaft, as ânally 
repaired, would haré éndured, cannot be told. Each time that it 
was repaired before, it broke; and it appears in eyidence that her 
owners — having, ou her arrivai in New York, an opportnnity tô 
aseertain the nature of the repairs made to the shaft — became satis- 
fled that it would be unsafe to send her home again in that condi- 
tion, and aceordingly detained her in New York untU a new shaft 
could be brought out from the other side. This shows, as it seems 
to me, that in the opinion of maritime men a steamship on the 
océan, with her thrust shaft broken, is to be considered in a position 
of péril, although the shaft may be repaired on board. The offlcers 
of the ship thought her in péril, for, although they had repaired 
the shaft, they determined, in council, to take the first assistance 
that should be offered. 

In Tiew of the character of the property saved, the number of 
passengers on board the Hekla, the péril to passengers and to cargo, 
the constant exertion put forth in rendering the service (the master 
receiving severe injury in its performance), the skill displayed in the 
towing, and the successful resuit of the effort; considering, also, 
the value of the property at risk, the value of the salving vessel, 
and the resulting delay of 12 days, — ^I am of the opinion that the 
sum of $30,000 is a proper salvage compensation. To this sum I 
add the amount of money actually expended by the America in re- 
coaling, etc., in New York. 

The America, at the time of the rendition of this service, had on 
board 160 head of live cattle, which she was transporting to London. 
The owner of thèse cattle has intervened in this action, and claims 
to be entitled to share in the salvage award because of the fact that 
the detaining of his cattle on board the America during the 12 days 
that she was engaged in the rendition of this salvage service caused 
in jury to his cattle. But the case of this shipper is similar to that 
presented to this court in the case of Goldsmith v. North German 
Lloyds, 23 Fed. 820. The décision in that case compels the dis- 
missal of the pétition. Following that décision, the pétition of the 
Interveners is dismissed, but without costs. 

Let decreea be entered in conformity with this opinion. 



THE MARX FREELAND. 

DAILEY V. THE MARY FREELAND, 

(District Court, B. D. New îork. July 11, 1894.) 

5AI.Ti.OB — DiSTHIBUTION. 

A schooner, broken from her moorlngs, and drlfting through Hell Gâte, 
was boarded by men In a ro'wboat. y/ho carried a bawser to the sbor«i, 
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an4 Bjade It faet Afterwards, a tug came and lay by the schooner for 
sonié hpups, and then towed ftpr back to her dock. ffeW, that thé men 
In the ro'WDOa't were the principal salvorâ, and should hare the largest 
part ô£ the salVage. , 

This was a lifeel by John D. Dailey against the schooner Mary 
Preeland to Fccover salvage. George Forcher, James S. Bennett, 
and James Norton Intervened by pétition, claiming to share in the 
salvage award. 

The schooner, with a cargo of pavlng stonës, and havlng a canal beat at- 
tached to her, broke loose from her moorings, and drlfted through Hell Gâte, 
in the East river. Just at dark the captain of the canal beat, who was the 
only man on board, succeeded In attracting the attention of three men in a 
rowboat, who came ont to his a.sslstan«;, and, the schooner belng just then 
near the shore, they took a hawser from her, made It fast on shore, and two 
of them Btayéd by the schooner while the thlrd went oflE to find the owner, 
or some one who could corne to her relief. Meajitime, a tugboat passing up 
the river was attracted by the shouts of the men, came to the schooner, lay 
by her for soijie hours, and Snally took her In tow, and brought her to a 
dock at Astorla. The rowboat men, who lest their beat during the night, 
came in as petltiouers for salvage under the libel filed by the tugboat 

Stewart & Macklin, for Dailey. 
E. A. Carpenter, for petitioners. 
Owen, Gray & Sturges, for claimanta 

BENEBICT, Ûistrict Judge. For th« salvage services rendered 
to the schooner Mary Freeland on the night of thé 12th of Septem- 
ber, I considèir $750 a sufficient salvage compensation. 
■ This sum aTiôTild ail be paid to the petitioners, George Forcher, 
James S. Bennett, and James Norton, except $50, w^hich should be 
paid to the libelant Dailey, for the services of the tug Henry A. 
Crawford. The $700 may be divided among the three petitioners 
as f ollows : Tîiree hundred dollars to the libelant Forcher, who 
was injured in the rendition of the service, and who also lost his 
boàt, and the remainder divided equally among the other twa 
petitioners. 'The claimants must alsopay costs. 
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CONSOLIDATED WYOMING GOLD MIN. CO. T. CHAMPION MIN. CO. 

(Circuit Court, N. D. Callfornia. March 6, 1893.) 

. Res Judicata— Judgment m State Cotiht. 

A Judgment of a state court, withln and responslve to the Issues made 
by the pleadlngs, dlrectly upon a point, Is, as a plea In bar and as évi- 
dence, conclusive between the same parties on the same matter In another 
action In the fédéral court 

Il SaMB — FEDERAL CoTJRTS — JuBISDICTION. 

The fact that a judgment In the state court In an action Involvlng 
a contest between mlnlng clalms is res judicata of the questions litigated 
in an action removed to the fédéral court does not deprlve such court of 
jurlsdictlon, as a contest between mlnlng clalms necessarlly Involves a 
considération of the laws of the United States as to the location and the 
effect of end Unes and slde Unes on the rights to the minerai velus and 
Iodes, and as the évidence whereby thèse thlngs are proved, whether 
direct or through estoppel by some act of the party, or by a judgment of 
a court, does not remove considération of the laws as éléments of décision. 

Action by the C5onsolidated Wyoming Gold-Mining Company 
against the Champion Mining Company. Défendant files 'a plea 
in abatement of the jurisdiction. Denied. 

WUson & McCutchen, for complainant 
iEdward Lynch and 0. H, Ldndley, for défendant 

McKENNA, Circuit Judge (orally). This is an action for tres- 
pass and for an injunction. It was originally bronght in the state 
court, and was removed hère on pétition of défendant The péti- 
tion allèges a prior suit between the same parties in the state 
court (16 Pac. 513), the parties, however, being reversed; the plain- 
tiff hère being défendant, and the défendant plaintiff. A motion 
was made (based on the pétition) to remand to the state courte 
on the ground that the pétition showed that there had been a prior 
suit between the same parties in the state court, in which it was 
claimed that the judgment of the court left no question, fédéral or 
otherwise, to be litigated between the parties, except the fact 
and extent of trespass. This motion was denied on the ground that 
the pétition showed that a fédéral question was involved. A plea 
in abatement to the jurisdiction was then flled, alleging specifically 
the judgment in the state court, to which the défendant made rep- 
lication, in which it was claimed that the points iuTolved in the 
présent suit were not involved in the suit in the state court. The 
replication sets ont the pleadings, flndings, and judgment of the 
state court from which it appears that issue was made, and that 
the court found and adjudicated on the location, and the time of 
the location, of the mining claims involved in the suit at bar, — 
determining in favor of the plaintiff hère, — and also found that 
certain boundary lines were side lines, not end lines, as was alleged 
by défendant hère (plaintiff in such prior suit), and, as conclusions 
of law, held and adjudicated as follows: 

"The issues In this cause having been trled by the court wlthout a jury, 
and the written décision of said court having been made on the 21st day of 
v.62F.no.ll— 60 
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Aprll, 1886, bearing date of that day, aiid duly flled wlth the clerk of sald 
court:oiï the same day, ordering îJWdgment in àccOrdancë therewith: Now, 
therefore, It is consldered, adjudged, and decreed tbat plalntiffi hâve judg- 
ment agalnst the défendant for the sum of one hundred and twenty dollars, 
with its costs thereln expended up to the time of filing of the answer to the 
amended copaplalnt; that plaintlff Is not entitled to any injupction or other 
relief against défendant; that défendant is entitled to work Its . \yyonimg 
minealong, and ail points below the junction thereof with, the Phillips mine, 
of plàlntlff, and that it is entitled to work both its Wyoming and Ural mines 
at any point below where either of said mines, on its dlp, may unité with the 
New Year's or Cllmax or New Year's Extension or Annex mines of the plain- 
tlff; and that défendant hâve and recorer his costs herein expended slnce 
tlié flling of Its said answèr to amendéd complalnt, whiçh are liereby taxed 
àt — — -. J. M. Walllng, Snperior Judge. 

"Diatecl,.April 21st, 1886." 

It is adijiittecl that the flndings of the court and its judgment are 
in accordance.with the issues presented by the pleadings, and that 
défendant hère is estopped to iitigate the same, "as far," to use 
languagç of counsel, "as that judgment is capable of certain and 
deflnité çoûàtruction." It is, however, contended that the judgment 
is not éstèppel, because, vliile the Ural and New Year's inines were 
included in the pleadings, ho trespass was shown to hâve been 
committed, involving either of thèse claims, and that the allégations 
of the pleadings concerûiûgthem were irrelevant and immaterial. 
And it is further contended that the judgment of the court on thèse 
allégations was unnecessary and immaterial, because the action was 
in trespass, and, whilë the allegatioiti was gênerai, — of a trespass 
on the conaolidated mine»« — ^that no trespass was proved or spoken 
of on the Nfew Tear^s daim, and that the action resolved itself into 
one for a trespass on the i Phillips and MuUer mines; 
; Counsel fof> défendant quotes a number of cases to show that 
in trespass quare clausum f régit the plaintiff may recover on proof 
of trespass done to a part only of the daim describedin the déc- 
laration, aûd hencea judgment in the case is not conclusive of the 
title to theiWhole, as only title to a part may hâve been involved 
and decided» and therefore, upon plea of such judgment, évidence 
would.be received to limit its estoppel to that which was actually 
passed on. But are thèse cases applicable? They might be if the 
judgment of the court had stopped by flnding the spécial trespass, 
or awarding damages for itj but the court did not so stop. It not 
only adjudged iand decreed that plaintiff hâve judgment against the 
défendant for tke sum of Î120, with çosts, but it decreed "that de- 
fendant is entitled to work its Wyoming mine along, and ail points 
below the junction thereof with, the Phillips mine of 'plaintiff, and 
that it is entitled to work both its Wyoming and Ural mines at 
any point below where either of said mines, on its dip, may unité 
with the NewfYeàr's or Olifaïax or New Year's Extension or Annex 
minés of the plaintiff." In other words, it adjudged to the Con- 
solidated WyoUiing mine the rights whieh, it is alleged, are tres- 
passed upon by the Champion, and 6a account of whîçh trespass 
this action is brought. The judgments in the cases cited were con- 
sistent with pfoof of title to the whole claim described, oi* part of it, 
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but the judgment , pleaded here is only consistent witli the sup- 
position of évidence offered on ail the issues of the eomplaint. The 
rule is well settled that a judgment of a compétent court, directly 
upon a point, is as a plea a bar, and as évidence conelusive, between 
the same parties, upOn the same matter directly in question, in an- 
other action or court The judgment of the state court seems to 
satisfy this rule. It is certainly within and responsive to the issues 
made by the pleadings. If it went beyond the proof , — in other 
words, was not sustained by the évidence, — it may hâve been er- 
roneous, but I am cited to no case which holds that the estoppel of 
a judgment can be avoided by showing the judgment was erroneous. 
The remedy for that is an appeal, and the plaintiff took that remedy. 
It appealed to the suprême court of Califomia, and that court de- 
cided that the flndings of the court below were sustained by the 
évidence. Besides, the action was not as narrow as défendant 
claims. The défendant makes the judgment of the court a measure 
of what it contended for. If this were the measure, few judgments 
would be an estoppel. If a party's allégations are not sustained, 
or axe overcome by adverse proof, can it be said that he has not 
litigated them? It is the effort, not the success, which makes the 
estoppel. The reason is, having had his opportunity in court 
against the other party, he will not be permitted to eontend with 
him again, on the same matters, in another action or court. The 
action in the state court united, as it could unité, légal and équitable 
relief, damages for trespasses done, injunction against trespasses 
threatened. The place of them was aïleged to be "that body of 
quartz mining ground which is known as part of the 'Champion 
Consolidated Mines and Tunnel Eight.'" It was composed of a 
number of mining claims. The Wyoming Company own adjoining 
claims, and the controversy was not for trespass on the locus of 
the i)laintiff, in the sensé of the ordinary action of trespass quare 
clausum f régit, but turned on rights growing out of independent 
claims of différent and nonconflicting surface boundaries. The 
rights of the parties therefore depended upon time of location of 
such claims, and whether their respective boundaries were end lines 
or side lines. The importance of an adjudication on such lines 
and such locations is apparent. Beyond an end Une, the vein 
of minerai cannot be foUowed into adjoining ground ; beyond a side 
line, it can be; and to the oldest location is given, by section 2336 
of the Revised Statutes, the right, when two or more unité, to take 
the vein below the point of junction, including ail the intervening 
space of intersection. The trespass found by the court, and which 
counsei claims détermines the extent of the estoppel of the judg- 
ment, was not an issue. It was conf essed by the answer. It was an 
accidentai trespass on the Phillips ledge, owned by plaintiff, at a 
point above its junction with the Wyoming, owned by défendant. 
"The real trespass complained of," the suprême court say in its 
opinion, "was that the défendant took gold-bearing quartz out 
of the tJnited ledge below the junction, and so the main question is, 
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who owns the Uniteid ledge?" The court then quotes section 2336 
of the RcTised Statetes, supra, and continues as follows: 

"Consequently, the main Question dépends upon the underlying question, 
whlch party holds under Jlie older location? And the most important ques- 
tions which appear In the record were the ruUngs of the court as to the ad- 
misslbllity of évidence offered upon thls question of prlor location." Page 80. 

The suprême court also considers the finding and judgment of 
the lower court as to the Ural mine of défendant (plaintiff hei-e) 
and the New Year'è and New Year's Extension mine of plaintiff 
(défendant hère), and holds that the ôndings were sustfeined by the 
évidence, and that tliere was no basis for aa injunction or dam- 
ages. Every point, therefore, on which the parties can rely in the 
case at bar, except the fact or degree of trespass, and the déniai 
of them, seems to hâve been passed upon by the state court But 
counsel say, quoting People v. Johnson, 38 N. Y. 63: 

"Although a decree, In express terms, professes to affirm a particular fact, 
yet, if sUch fact was Immaterial, and the contioversy dld not turn upon it, the 
decree will not conclude the parties In référence to that fact." 

And counsel cites, in addition to People v. Johnson, Woodgate v. 
Fleet, 44 N, Y, 1; Fulton v. Hanlow, 20 Oal. 450. 

I thihk counsel draws too broad a conclusion from the language 
quoted. When properly understood, it expresses correct doctrine. 
In ail thèse cases cited the finding of the court was not necessary 
to the judgment, and the language of the court must be interpreted 
by this fact. There is no intimation in any of them that the 
judgment was not conclusive of ail that was covered by it. In Peo- 
ple V. Johnson, tenancy between the parties was alleged to hâve 
been decided in the prior suit This, the court said, was not a 
question in issue. "The mère fact of the alleged tenancy," the 
court said, "is undoubtedly found by the judge on the trial in the 
superior court; but the fact was immaterial, and the judgment did 
not, in any respect rest upon that ûnding, as is most obvions from 
the inspection of the pleadings, the flndings of the court, and the 
final judgment rendered thereon." In the case at bar the judg- 
ment pleaded does rest on the findings, and could not be sustained 
without them. In Woodgate v. Fleet, as in People v. Johnson, 
there was a finding not necessary to the judgment; indeed, hardly 
amounted to a finding. At any rate, the judgment did not dépend 
upon it, — -it was good without it, — ^and the court said: 

"If the court gave a wrong reason for Its judgment, or placed It on unnec- 
essary gronnds, the parties would not be estopped, as to such reasons and 
grounds, i) any other suit The blU dld not pray for a construction of the 
deed, and that does not seem to hâve been a matter of controversy and dis- 
cussion on the trial. • * »■• 

It will be seen that it was not decided that the judgment was not 
conclusive of ail it covered; only that the wrong reason for the judg- 
ment; statèd by the chancelier was not conclusive. 

In the case of Fulton. v. Hanlow, the Jact which was claîmed to 
hàye been previously decided was tha.t a certain sale under a 
judgment and exécution of the San Francisco Gas Company against 
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the city of San Francisco was ralid, and effectuai to pass title to the 
purchasers at the sale. It was contended that "the decree was ad- 
missible, in connection witli the conveyance, as a mnniment of title, 
constituting a link in the deraignment of title." The court, by 
Justice Field, said : 

"The construction which we glye to the decree will render It unnecessary to 
consider the second proposition. As we read the decree, it is not an adjudi- 
cation upon the character of the title to the city which the purchaser ae- 
quired from the sale and conveyance of the sheriff." 

The learned justice further said that the court adjudged that the 
«aie was effectuai to pass such title as the sheriff had sold, — ^what- 
ever it might be. It is that title, and no other, to which the decree 
refers. This being so, the déclaration of the decree as to the effect 
of the sale was a finding of an immaterial matter, not necessary 
to the judgment of the court, and upon which, as was said in People 
V. Johnson, the judgment did not rest, and hence was not covered 
by it. But, as we hâve seen, in the case at bar the time of the loca- 
tion of the respective claims of the parties, the fact that certain of 
their boundary Unes were or were not end Unes, the places where 
the Teins cropped ont, and the rights resulting therefrom, were ail 
put in issue by the action in the state court, and actually passed on 
by such court, and they were material. Evidence was submitted 
as to ail of them, and the judgment depended upon and rested upon 
them. The judgment was afiirmed by the suprême court of the 
state. The court say, "From a thorough examination of the whole 
case, we flnd no reason to disturb the judgment of the court below." 

But does the fact of the judgment in the state court being res 
adjudicata of the questions litigated, and which I hâve detailed, 
remove this case from the jurisdiction of a fédéral court? The 
question is not without difficulty. A contest between mining claims 
necessarily involves a considération of the laws of the United States. 
Thèse laws prescribe how the location shall be made, and the effect 
of end Unes and side Unes on the rights to the minerai veins and 
Iodes. The évidence by which thèse things are proved, whether 
direct, or through the estoppel of some act of the party, or by a 
judgment of a court, does not remove considération of the laws as 
éléments of décision. In section 86, Dillon on Removal of Causes 



"The motion to romand must be based upon the pétition for removal, and 
the record as sent from the state court If the pétition, in connection with 
the record, is sufficient, on its face, but States, as ground of removal, facts 
which are not true, — as, for example, in regard to citizenship, or value, 
• * * an issue may be taken thereon In the circuit court by a plea In the 
nature of a plea In abatement" 

But citizenship and value hâve no other purpose than to fix the 
tribunal. The case, in its progress, or the judgment, does not dé- 
pend upon them. In Coal Co. v. Blatchford, 11 Wall. 172, the su- 
prême court say, "The question of citizenship constitutes no part of 
the; issue upon the merits." The same may be said of value, so 
far'as flxing jurisdiction. But a law of congress, upon which, as a 
factor in décision, a party's rights dépend, détermines, in conjunc- 
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<a<&nîit?Miiijtfee ifacté, the jadgmeiit to be rendémâl The form in 
ïfjliclithe évidence shall beintroduced does not, thereforè, remové 
the Iâ"w ot cdngress from beipg an élément of décision, and hence 
of cognizance in à fédéral conrt. The prayer of the plea of abate- 
ment will therefore be denied, without préjudice, ho wever, to the 
plaintiff urging the facts alleged by it in the subséquent stages of 
the cas& ' 



CJpiNTîaAL TRUST CO. OF NEW YORK v. CHATTANOOGA, R. & C. E. 
CO. et al. (BUNN, Intervener). 

(Circuit Court, N. D. Georgia. May 2, 1894.) 

RB,Cï;ijKPB6-i-GONFLI0TINe STATB, AND PEDBnAL JURISDICTION. , 

Wiierje the property of a railro^d bas been in the uninterrupted pos- 
séssioti of successive reèeiters'apjointed by a fédéral court from a time 
afitMateg the appointffleht of à receiver for same; property by a state 
court. ; the fédéral court' wîll not order It transferred to the receiver of 
the-. State court, if it appears tUat the last receiver of the fédéral court 
bas àctual physlcal possession under a bill flled by a ti'ustee of bond- 
holdersf %ho represent tlje bulk of the ihdebtedness of the road, while 

■ the reiîel^er of the state court represents oniy junior creditoi-s, aud but 

, llttle of ! th« indebtedness. • 

Op JV^ày ,5, 1891, the Chattanooga, Epioe & Columbus Railroad 
Comp^y was sold to the Savannaih 4k Western Railroad Company. 
At tiiat,.tUHe ail the stock of the Sayajinah & Western Bailroad 
Compapy. J>çlpnged to the Centra,! Railrpad Company, whieh was 
in pbsses|^bn, opération, and qpntrol of the Savannah & Western, 
as its.piîoperty, and so took and pperated the Chattanooga, Rome 
& CblùmbHS Railroad thereafter as a part of the Savannah & 
Western, Bailroad. On lia,rch 3, 1892, Rowena M. Clark filed an 
original bîil in the circuit court of the United States for the 
eastem. diviisiôn of the southern district of Georgia against the 
Cenil;ral,ï^àilroad & Banking Çon^pany and others, Under this bill, 
E. P. Alexander was made temporary receiver of ail the. property 
and as^éifs of the Central Railroad & Bapking Company, On Marck 
28th thC; Savannah & Western Railroad. Compaiiy was made party 
défendant to this bill, it being stated in the application that that 
cOïQpany was a separate corporation, of which the capital stock 
was owned by the Central Railroad & Banking Company of Georgia, 
and whicb, was practicajly operated by the latter company. On 
the «ame day the board. of directors pf the Central Railroad & 
BanMng' Company of Georgia were ïnade permanent receivers of 
that Poiùpïlny, the board cbhsisting of S. M. Corner and others. 

On July 4, 1892, the Central Railroad & Banking Company of 
Georgia filed its original bifl against the Farmers' Loan & Trust 
Company and others, under which bill H. M. Corner was appointed 
sole receiver of ail the properties of the Central EÎailroad & Banking 
Company of Gteorgia, Thisi bill set out, as a part of the property of 
the Central Railroad & Banking Company of Georgia, the Savannah 
& Western Railroad, and olso that the^ Savannah & Western Rail- 
road owned the Chattanooga^ Rome & Gplumbus Railroad Company. 
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On May 15, 1893, H. M. Corner and Eobert J. Lowry were, by tke 
Honorable Don A. Pardee, circuit judge, appointed receivers of the 
Savannah & Western Bailroad Company, under an independent bill, 
flled originally ai the middle district of Alabama, to foreclose a 
mortgage on the Savannah & Western, given on May 1, 1889, on the 
property then owned and afterwards to be acqnired; the Chatta- 
nooga, Rome & Columbus Eailroad being acqnired May 5, 1891. 
Under this appointment, Corner, as receiver of the southern district, 
eurrendered possession of ail the property of the Savannah & 
Western to Comer and Lowry, as receivers under the last ap- 
pointment, but the same was operated in connection with the Cen- 
tral Eailroad. Among the properties so delivered and operated by 
Corner and Lowry was the Chattanooga, Eome & Columbus Eail- 
road Company. Comer and Lowry held possession as such joint 
receivers until February 1, 1894, when Eugène E. Jones was ap- 
pointed receiver of the Chattanooga, Eome & Columbus Eailroad 
Company under a bill flled by the Central Trust Company against 
it, in the northern district of Georgia, to foreclose a mortgage 
dated Ist of September, 1887. Under this appointment, Comer and 
Lowry surrendered possession ôf the Chattanooga, Eome & Colum- 
bus Eailroad to said Jones, as receiver, and it is now in his pos- 
session, as such receiver. In February, 1893, under a bill flled 
in the superior court of Floyd county against the Chattanooga, 
Eome & Columbus Eailroad Company by Cason and others, aver- 
ring themselves to be judgment creditors of said company, W. C. 
Bunn was appointed receiver of the property and assets of the 
Chattanooga, Eome & Columbus Eailroad; and he now applies 
to this court to hâve Jones, the receiver of this court, turn over 
to him, as receiver of the State court, ail property and assets of 
the said Chattanooga, Eome & Columbus Eailroad Company. 

Dean & Smith, for intervener. 
Henry B. Tompkins, for respondents. 

NEWMAN, District Judge (after stating the facts as above). 
From the above statement of facts, it will be seen that the Chat- 
tanooga, Eome & Columbus Eailroad has been in the continuons 
and uninterrupted possession and has been controlled and operated 
by receivers of the fédéral court since the appointment of the re- 
ceiver in the case of Eowena M. Clark against the Central Eail- 
road & Banking Company, March 3, 1892. The suit of the Central 
Trust Company against the Chattanooga, Eome & Columbus Eail- 
road, under which Jones holds as receiver, was brought to foreclose 
a mortgage securing $2,090,000 of bonds. It is not denied that 
the lien of this mortgage is superior to that of the judgment cred- 
itors who bring the proceeding in the state court. Even if the bill 
of the Central Trust Company against the Chattanooga, Eome & 
Columbus Eailroad, under which Jones holds possession of the 
road, could be treated as a separate and distinct proceeding, and un- 
connected, so far as the receivership is concemed, with the former 
proceeding in the southern district of Georgia and in the middle 
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district of Alabama» it is not at ail clear that thé receiver of the 
•statft court would bave the right to the possession of this property. 
Where a receiyer of tbîs court has gone into actual physical pos- 
session and control of a railroad under .a bill filed by a trustée 
of bondholders representing the great bulk of the indebtedness of 
the road, the court will certainly hesitate about delivering posses- 
sion toa receiver appointed by a state court in a bill flled by junior 
creditors, and representing a comparatively small amount of in- 
debtedness of the road; and this, too, without violating any rule 
of comity between courts. But the case at bar présents a much 
stronger caseagainst the right of possession by the state court than 
is assumed above. The order of the state judge recognizes that this 
property is in the hands of the fédéral courts, and directs that there 
shall be no interférence with so much of the Ohattanooga, Eome & 
Columbus Railroad as is in possession of its receiver. The pos- 
session of Jones, the preisent receiver, is so connected, however, 
in any vie"<v of it, with the possession of the former receivers, as that 
it cannot be said, in any fair sensé, to hâve been, on his part, or on 
the part of the court, acting through him, a seizure of the property, 
notwithstanding the fact of the appointment of a différent re- 
ceiver by another court. The circuit court for the northern district 
of Georgia had, on the 16th day of January, 1894, appointed Corner 
and Lowry as receivers, under the bill of The Central Trust Company 
V. The Chattanooga, Rome & Columbus Railroad, as well as under 
the bill of The Central Trust Company y. Savannah & Western Rail- 
road Company, thereby requiring the receivers to hold the property 
under both bills, they having been before that time in possession 
under the bill against the Savannah & Western Railroad Company. 
They declined this appointment, and by an order of the Ist of Feb- 
ruary, 1894, and by congent of parties, Jones was substituted and 
appointed as receiver under the Chattanooga, Rome & Columbus 
bill alone, and allowed to operate it as a separate property. While 
the primary proceeding against the Savannah & Western Railroad 
Company was in the middle district of Alabama, a bill had also been 
flled in the northern district of Georgia, under which Comer and 
Lowry were recognized as receivers of the property in this dis- 
trict, so that this court, so far aé the property in this district was 
concerned, had had possession and control of the Chattanooga, 
Rome & Columbus Railroad, as well as the othér Savannah & 
Western properties in this district, since thé date of the appoint- 
ment of Comer and Lowry under the Savannah & Western bill. 
The action of Circuit Judge Pardee in appointing Comer and Lowry 
receivers under the bill against the Savannah & Western Railroad 
Gopipany is but a continuation of Comer's receivership in the 
Central Railroad of Georgia litigation, and the addition of Lowi-y 
as coreceiver, as to the Savannah & Western Railroad Company. 
Judge Pardee's order further provided for the opération of the 
Savannah & Western I^ilroad in connection with the Central Rail- 
road property, and there was a most intimate connection in this 
way between the two proceedings. The Central Railroad receiver- 
ship, it is côhceded, antedates the appointment of Bunn as re- 
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ceiver in the state court; so that, tracing the possession of this prop- 
erty back, it seems entirely clear that each possession, since the 
original appointaient in the Eowena M. Clark Case, has been but 
a continuation of the former possessions, and shows plainly that 
there has been no such possession taken of this property as would 
be in violation of the rights of any other court under the recognized 
comity of courts on that subjeet. 

The facts hère make no such case as was made in the litigation 
over the Atlanta & Charlotte Air-Line Eailroad, in which con- 
flicting opinions as to the duty of the courts as to possession of re- 
ceivers were expressed by Justice Bradley and Circuit Judge 
Woods, in the case of Wilmer v. Eailroad Co., 2 Woods, 409, Fed. 
Cas. No. 17,775, or in the Atlanta & Florida Eailroad Case, in which 
a décision was made by the judge of the state court (not reported), 
and afterwards heard by Judge Speer, of the southera district, in 
the case of East Tennessee, V. & G. E. Co. v. Atlanta & F. E. Co., 
49 Fed. 608. In both of thèse cases there was something of a 
race for the possession of the property, and the rule may be de- 
rived from thèse cases, as well as from ail the other authorities 
on the subjeet, that the court which has the actual physical posses- 
sion of the property will détermine the justice and right of its pos- 
session, and any other court appointing a receiver, even prior to the 
appointment by the court having possession, will direct that an 
application be made to the court in possession to détermine the 
question as to whether its receirer is rightfully entitled to pos- 
session. Under the facts stated as existing in the case at bar, a 
very différent question is presented. The state court appointed its 
receiTer, as has been stated, with the knowledge of the fact that 
the property was in the hands of the fédéral court, and notwith- 
Btanding that fact; and it did not direct its receiver to take posses- 
sion, but, on the contrary, the effect of the order was to direct 
the receiver not to take possession. Such considération having been 
shown by that court for the possession of the fédéral court, it is 
our duty to show equal considération hère. 

But it is contended that the possession of the receivers in the 
Central Eailroad litigation of the Chattanooga, Eome & Columbus 
Eailroad was not rightful, in that the property did not properly go 
into the hands of tie receivers there appointed; and the case of 
Central Eailroad & Banking Co. v. Farmers' Loan & Trust Co., 56 
Fed. 357, is cited as authority. Without going into the question of 
what the effect of that décision was, and as to how far it is ap- 
plicable hère, it is suflBcient to say'that the fact is not questioned 
that the road did go into the actual possession and control of the 
receivers appointed in that litigation, and it is that fact which is 
effective hère. The question hère is simply one of possession. 
There is no contention whatever that Jones was not legally appoint- 
ed under the bill of the Central Trust Company against the Chat- 
tanooga, Eome & Columbus Eailroad; that is, that in itself that 
appointment was proper and rightful, and whether or not the road 
should hâve gone into the hands of the receivers in the bill against 
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the <3eirt<"al<5aUFoad, i^ actual possession was taken, that is suiv- 
aient, so far aRthatmalter is atalj, relevant to the issue hère. 

It i» the desipe of this court tosliow the utmost considération 
for the courts of; the state, but it is not perceived how, in auy view 
df the Quitter, a better right is shown in the receiver of the state 
court to haye possession of the property in controversy than the 
offlcer of this court wlio is now in actual possession. Tlie order 
prayedi f<?r, therefore, . requiring thje receiver of this court to turn 
ovec to the receiver otthestate court the possession of the Chat- 
tanooga, Rome & Çolymbus Eailroâd, must be denied. 



MUNICIPAL INV. ÇO. et al v. GARDINER et aL 

(Circuit Court, D. Inûiana. September 1, 1894.) 

N6. Sa. 

1. JuHTSDipTiON— Motion TOiiPiaj4i88. 

ïhe question of Jurls^icition may be ra'lsed by motion to dlSmlss, want 
of JUrlsdictlon being showfl'by the bill. 

8. SAMi»— ^pfeoiFIO PeBFORMANCÉ— -RESltlBNCB OF ParTT. 

A Suit to enforcé a conli^ct to convey Istnd should be brought In the 
district where one of tjbe, parties résides, witliin Act March 3, 1887, as 
amended.bj Act Aug. 13, 18,88 (25 Stat 433), provlding that, wliere jurisdic- 
tion of à fédéral court is fbunded only on diverslty of dtlzenshlp, suit shaJl 
be brotight only in a distrlcï, the résidence oî one of the parties; Act March 
3, 1875Î § 8 (continued In force by sald acts of 1887 and 1888), allowing suit 
to enforwany- légal or équitable lien on pr elaiui to, or to remove any in- 
cumbrapce or lien or cloud ,on, the title to real or personal property, to be 
maintalned In the district Where the property la located, not applying to 
spécifie performance. 

Suit by ithe Municipal Inyestment Qouipany and another against 
J* M. Gardiner and another. Défendants move to dismiss. Mo- 
tion granted. 

Bail, Wood & Oakley, for complainants. 
A. A. Ohapin, for défendants. 

BAKER, District Judge. This is a suit to enforce a contract for 
the conveyançe of land, and for an accounting. The bill allèges that 
the complainants are citizëris of the state of Illinois, and that the 
défendants are citizens of the state of Kentucky. The substance of 
the avennents Tvhich purpprt to state the cause of action is that the 
Municipal Inyestment Ç^oçipany advanced money to défendants to 
improve certajn real estate in Jay county, Ind., for which they held 
an option in a çpntract pf purchase; that the défendants, in con- 
sidération of tliç agreement of the Municipal Investment (ilompany 
to make further advancements, promised to bave the légal title of the 
land conveyed tp complainant Cole to seCure the investment com- 
pany for such advan-ces, iipon the faith qf which âdvancements were 
made; and that in violation of the agreement the défendants took 
the deed in their own names. Colè, wMle made a co-complainant,. 



MUNICIPAL INV. CO. V. GAKDIXÇR. 055 

is not shown to hâve any interest other than as a raere trustée for 
holding the légal title for the benefit of the investinent company. 
The prayer is tito^t the court adjudge that the légal title to the land 
is held by the défendants in trust for the performance of their agree- 
ment; that they be required to exécute a deed to said Cole of said 
real estate, or, in default, that the master make a deed therefor; and 
that the court take an accounting, and ascertaih how much is due 
the complainants for their advancements, and award ail other 
proper relief. 

The défendants move to dismiss the bill for want of jurisdiction, 
because neither of the parties to the suit is a citizen of this district. 
This case is not one where a plea in abateraent is required to raise 
the question of jurisdiction. Hère the citizensMp of the parties is 
averred in the bUl of complaint, and the alleged defect in the juris- 
diction of the court is apparent. Where the want of jurisdiction is 
disclosed on the face of the bill, the defect may be reached by de- 
murrer, or taken advantage of without demurrer, by motion to dis- 
miss. Coal Co. T. Blatchford, 11 Wall. 172. The défendants base 
their motion on the following provision of the act of March 3, 1887, 
as amended August 13, 1888 (25 Stat. 433), to wit: 

"And no civil suit shall be brought before eitlier of said courts, agalnst any 
person, by any original process or proceeding, in any other district than that 
whereof he is an inhabitant, but where the jurisdiction is founded only on 
the fact that the action is between citizens of différent states, suit shall be 
brought only in the district o£ the résidence of either the plaintiflC or the de^ 
•fendant." 

The contention of the complainants is that this suit is maintain- 
able upon the authority of section 8 of the act of March 3, 1875, 
which is continued in force by the acts of 1887 and 1888. The por- 
tion of section 8 material to the question in hand is as follows: 

"That when in any suit, commenced in any circuit ooTU-t of the United 
States, to enforce any légal or équitable lien upon, or clalm to, or to remove 
any incumbrance or lien or cloud upon, the title to real or Personal property 
■within the district where such suit is brought, one or more of the défendants 
therein shall not be an inhabitant of, or found within, the said district, or 
shall not voluntarily appear thereto, it shall be lawful for the court to make 
an order dlrecting such absent défendant or défendants to appear, plead, 
answer or demur, by a certain day to be designated, which order shall be 
served upon such absent défendant or défendants if practicable, wherever 
found, and also upon the person or persons in possession or charge of said 
property, if any there be." 

Section 8, having been continued in force by the acts of 1887 and 
1888, must be construed as a part of the last-named acts. It is the 
duty of the court to harmonize and give effect to both of the foregoing 
statutory provisions, if practicable. It is firmly settled that the 
jurisdiction of the fédéral courts is a limited one, depending either 
upon the existence of a fédéral question, or upon the diverse citizen- 
ship of the parties. Where both of thèse éléments of jurisdiction 
are wanting, the court cannot proceed, even with the consent of the 
parties. Byers v. McAuley, 149 U. S. 608, 618, 13 Sup. Ct. 906. In 
the présent case no fédéral question is disclosed, and consequently, 
îf the jurisdiction of the court can be maintained, it must be upon 
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the groiind pf the diverse citizenshîp of the parties. A circuit 
court oftheiUnited States bas no jurisdiction over a suit to enforce 
a contràct for the conveyance of l^ad, brought in the district where 
the land is situated, unless thië rëquisite diversity of citizensMp 
exists. Plant Inv. Co. v. Jackson-dllé, T. & K. W. Ey. Co., 152 U. S. 
71, 14 Sup. Ot. 483. This case éstablishes the doctrine that in a 
suit tô énforce a cbntract for the conveyance of land the diversity 
of citizensMp, and not the situs bf the real estate, détermines the 
jurisdiction of the court A suit to enforce a contràct for the con- 
veyance of land is a proceeding in persônam, and not in rem. A 
deCree in such à suit opérâtes upon the person, and does not aflect 
the title to the land. The court, by suitable process, compels the 
défendant to do that which, by the terms of his contràct, he had 
agreed volùntarily to perform. Iiï Muller v. Dows, 94 U. S. 444, it 
is said: 

"It Is hei^i?, nndonbtedly, a reeognlzed doctrine that a court of equlty, sitting 
In a State iàving jurisdiction of the person, may decree a conveyance by him 
of land in another state, and may enforce the decree by process agalnst the 
défendant" 

In Phelpô V. McDonald, 99 U. S, 298, it is said: 

"Where the necessary parties are before a court of equlty, It Is immaterlal 
that the res of the pontroversy, whether It be real or Personal property, is 
beyond the jurisdlétlon of the tribunal. It bas the power to compel the de- 
fendant to do ail things necessary according to the lex locl rei sltae, which 
he could do volùntarily, to glve full effect to the decrees against him. Wlth- 
out regard to the situation of the subject-matter, such courts consider the 
equitles between the parties, and decree In persônam according to those equi- 
tles, and enforce obédience to their decrees by process in persônam." 

In Hart v. Sansom, 110 U. S. 151, 3 Sup. Ct. 586, it is said: 

"Generally, If not unlversally, equlty jurisdiction is exercised in persônam, 
and not in rem, and dépends upon the control of the court over the person of 
the parties, by reason of their présence or résidence, and not upon the place 
where the land lies, in regard to which relief Is sought Upon a bill for the 
removal of a cloud upon the tlûe, as upon a bill for the spécifie performance 
of an agreement to convey, the decree, unless otherwise expressly provided 
by statute, is dearly not a judgment in rem, establishlng a title In land, but 
opérâtes In persônam only, by restralnlng the défendant from asserting his 
claim, and dlrecting him to dellver up his deed to be canceled, or to exécute 
a release to the plaintifl." 

In Carpenter y. Strange, 141 U. S. 87, 11 Sup. Ct. 960, it is held 
that a court of equity may, in a proper case, compel a person to act 
in relation to property not within its jurisdiction; that wMle its 
decree does not operate directly upon the property, nor aflect its 
title, it is made effectuai through the coercion of the party défend- 
ant, as, for Jnstance, by directing a deed to be executed by or on 
behalf of a party. In Massie v. Watts, 6 Cranch, 148, it is distinctly 
held that a court of equity has power to déclare a trust in land 
withont its jurisdiction, if it has acquired jurisdiction over the 
person of the défendant 

The doctrine announced in thèse cases is so flrmly established 
that a further citation is needless. If, therefore, tiiis suit had 
been brought in the district of which either the plaintiffs or the 
défendants are citizens, the circuit court of the United States for 
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that district could hâve decreed the spécifie performance of the con- 
tract in suit, and could tscve compelled obédience to its decree by 
attachment or séquestration. 

Ought the court to give such a construction to the eighth sec- 
tion of the act of 1875 as to compel the défendants to litigate in this 
district a suit over which the circuit court of the United States for 
the district of their résidence has complète and undoubted juris- 
diction? I think not, because the circuit court of the United Statea 
for the district of which either the plaintifls or the défendants 
are citizens has jurisdiction to award ail the relief sought by the 
présent bill. The acts of 1887 and 1888 proTÎde that, "where the juris- 
diction is founded only on the fact that the action is between citi- 
zens of différent states, suit shall be brought only in the district 
of the résidence of either the plaintifl or défendant." In a suit 
to enforce a contract for the conveyance of land, the jurisdiction 
is founded only on the fact that the suit is between citizens of 
différent states, and in such case the suit must be brought in the 
district of the résidence of either the plaintiff or défendant. Sec- 
tion 8 of the act of 1875 does not, in tenus, embrace a suit to enforce 
a contract for the conyeyance of land. The cases provided for in 
this section are conflned to suits "to enforce any légal or équitable 
lien upon, or claim to, or to remove any incumbrancë or lien or 
cloud upon, the title to real or personal property within the district 
where the suit is brought" It is évident that this suit is not one 
to enforce any légal or équitable lien upon or claim to the land. No 
decree is asked affecting the land, but one operating solely in per- 
sonam. The decree sought would in no wise affect the land, nor 
alter the status of the title. Nor is it a suit to remove any incum- 
brancë or lien or cloud upon the title to the land. The acts of 1887 
and 1888 were enacted with the purpose of limiting the jurisdiction 
of the fédéral courts, and section 8 of the act of 1875 must be 
construed so as to effectuate this législative intent. It ought not, 
in my judgment, to be construed to embrace any cases not falling 
clearly within its terms. In Ames v. Holderbaum, 42 Fed. 341, 
it is held that a suit to foreclose a mortgage on real estate is main- 
tainable in the district where the land is situated, although neither 
party to the suit is a citizen of that district. But in such case the 
decree opérâtes directly upon the land. It is a proceeding in rem. 
So in Spencer v. Stock-Yards Co., 56 Fed. 741, it is held that an 
action of ejectment can be maintained in the district where the land 
is situated, although neither party to the action is a citizen of that 
district. Such an action is one to recover possession of the real es- 
tate, and is local in its nature. The présent action is not local, but 
transitory, and does not seek any relief except a decree operating in 
personam. The bill is dismissed for want of jurisdiction. 
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■i- ';•:. . MASSBÏiefc.aL V. FISHER. ^ 

(Circuit Cîourt, E. D. Penusylvaiiia, May 4, 1894.) 

1. Banks— iNsoLVBNcy-rTausT ©BPpsiT. 

Wlieré an indorser pays a note tp a bank, and takes a recelpt contaiûtng 
an prdér for a surrendér df th'e ùote oti retum of the reèeipt, thé relation 
tetsiVèca tbte bank and *he' liidorser Is not that of debtor and ereditor, but 
JS aUdticlàry relation,; entltJlng tbe Indorser, on tbe banh becoming in- 
solviçntiWithout applying: the money on tbe note, or procuring its surren- 
der, to hâve ibe asséi» In the hands of its receiver applied in payment 
therepf. ' 

2. Sàmb!'' '■"' '"''"'•' ■ ■■■..,.,. 

The fa'ct that the money was not marked, and, by a mingllng with other 
faiBds of the bank, lo6t its Identity, does not afiCect the right to recovery 
In ftjll, if It can be trfl,ce(i to the vaults of the bank, and it appears that 
a sum équivalent to itremained continuously therein until removed by the 
recêlver. 

Suit iby J. B. Massey & Son against Benjamin F. Fisher, receiver 
of theSpriag <Jarden National Bank. Decree for complainants. 

Charles Y. Audenreid iand Fraûk P. Pflciiard, for plaintîffs. 
DaVîd S. Stone, for défendant. 

BUTLEÉ; I)istrict Judge. There is no controversy about the 
facts; àtid the plaintifCs' statement may therefore bè àdopted: 

"On Fehruai-y 3, 1891, J. R." Massey & Son, who were deposltors with the 
Spring Étàrden National Banki Indorsed'ttnd had dlscounted by the bank a 
note, dated February 2, 1891, made by Saniuel ïoung to the ordèr of Epliraim 
Young for $1,225, atfour months, which had been Indorsed by the payée and 
by one ÏEldward Phalr. This ROte fell due June 5, 1891. On February 17, 
1891, the ^prlng Garden National Bank d^posited the note with. the eleariug- 
hoùse eomiùlttee of the clearth^-house association of the banks of Philadel- 
phla in substitution for cértâbi other notes then matured or about to mature, 
which had; theretofore been,; ple^ged to seçure advances ms^de to the bank by 
that commlttee. On AprilSO, 1891, Frank H. Massey, one of the complain- 
ants, belng ignorant that the bank no longer héld the Young note, called at 
the office àt the bank and Stated to the caèbier that he desired to pay it. The 
cashier sent a clerk to fetch the note, but the latter returned wlthout it and 
Informed hipi that it had been dellvered to the clearing-house committee. 
The cashier theii said to Mr. Massey: 'You pay me the money, and the next 
time we sehd to the clearing house we wlll take up this Young note and send 
it to you.' Massey thereupoh gave the cashier $1,225 in bank bills, and was 
handed a rficeipt for them in : the f oUowlng f orm : 

« 'The Sprtog Garden National Bank, 
" '12th and Spring Garden Streets, 
' ; : ' " 'Phlladelphia, Apr. 30, 1891. 

" 'Recelved Of J. R. Massey Si Son twelVe hundred and' twenty-five ($1,225) 
dollars, beiiig in full payment Of note slgned Edward Phair for that amount, 
due June 5/91, said' note to be handed Messrs. Massey Upon the returh of 
this receipt. : H. ^ÎJ. Kennedy, Cash.' 

"The money thus recelved by the cashier was handed by him to the note 
clerk of the bank, and he, on the same day, transferred it to the receiving 
teller, by whom it was put Into the drawer with the other money of the bank 
in hls possession, and on the next morning turned over in bulk with other 
moneys to the bank's paying teller. On the diary of the bank, and on its 
book of bills dlscounted, crédit entries were made indicating that the Young 
note had been paid. The bank, however, did not take up the note. On May 
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8, 1§91, the Spring Garden National Bank suspended payment, and Its assets 
were taken possession of by the bank examiner, who on June 1, 1891, trans- 
ferred them to Benjamin If. Fisher, the recelver appointed for the bank by 
the comptroller of the currency. Among the other assets which came into 
the hands of the bank examiner on the failure of the bank was the sum of 
$34,042.73 in bills, silver dollars and fraetional currency, which sum, les» 
about $1,000 paid out by hlm for wages, etc., was turned over to the receiver. 
At no time between April 29, 1891, and the day on which it closed its doors, 
did the bank hâve on hand iu cash less than $24,000. On June 17, 1893, judg- 
ment was entered agalust the complainants in favor of the cleariug-house 
committee, in an action instituted by the latter for collection of this note, in 
court of common pleas No. 4 for the county of Philadelphia, of December 
term, 1892, No. 881, for the amount of $1,377.50, and this judgment, with in- 
terest and costs, was paid by the complainants November 9, 1893." 

The plaintiffs claim that the transaction established a fiduciary 
relation between the parties, while the défendant claims that it 
established the relation of deibtor and créditer only. If the ques- 
tion was new, its proper solution might be open to doubt. Eren in 
such case however, T would adopt the plaintifEs' view. The mcney 
was delirered and received to extinguish the note. Neither party 
contemplated that the bank might use it for another purpose, leav- 
ing the note outstanding, and the plaintiffs' liability unextinguisiied. 
Such application of it therefore, would be a violation of duty, and 
a fraud. 

But the question is not new ; it arose, and was decided, in People 
V. City Bank of Eochester, 96 N. Y. 32. The facts there were sub- 
stantially like those before us. It is true the check in that case was 
drawn in terms, to pay the note. This, however, is an immatei-ial 
différence. It is as plain hère as it was there that the money was 
delivered and received to take up the note. In Peak v. Ellicott, 30 
Kan. 156 [1 Pac. 499], the facts were identical with those before 
us. In each of thèse cases it was held that the transaction estab- 
lished a fiduciary relation between the parties. 

The bank having failed to apply the money to the note can it be 
recovered from the receiver? His oounsel thinks not, becauae the 
bank placed the money in its vaults with other money of its owu, 
whereby its identity was lost. Why should this wrongful act de- 
feat the plaintiffs' right? Nobody is injured by allowing the plain- 
tiffs to take the amount from the deposit. The receiver and credit- 
ors stand on no higher plane than the bank, and can no more assert 
that it was the bank's money than the bank could. It is true they 
are entitled to ail the bank's property; but this was not its proper ty. 
It is not important that the plaintiffs' money bore no mark, and can- 
not be identified. It is suffiicient to trace it into the bank's vaults, 
and find that a sum equal to it (and presumably representing it), 
continuously remained there until the receiver took it. The modem 
rules of equity require no more. Knatchbull v. Hallett, 13 Ch. Div. 
696; ÎTational Bank v. Insurance Co., 104 U. S. 54; Bank v. King, 
57 Pa. St. 202; StoUer v. Ooates, 88 Mo. 514; McBeod v. Evans, 66 
Wis. 401 [28 N. W. 173, 214]; People v. Citv Bank of Eochester, 96 
N. Y. 32; Bank v. Weams (Tex. Sup.) 6 S. W."802; Harrison v. Smith, 
83 Mo. 210; Beech, Eq. Jur. § 285; Fisher v. Night, [9 C. C. A. 582,] 
61 Fed. 491. 
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I havè not oyerlooked Bank v. Dowd, 38 Fed, 172. If that case 
can be distingnislied f rom Kiiatclibilll v. Sallëtt, as the judge 
whLO debided it believes, then it can as readily be distinguished from 
this. If it cannot, with ail my respect for that distinguished judge, 
I must disregard it 

Thepè is a clâss of cases — to which Bank v. Beal, 49 Fed. 606, and 
Bank vJArmâtrong, 148 XJ. S. 50 [13 Sup. Ct 533], belong— in which 
it is held that altfiough the relations of the parties there involved, 
were in the begtnning ûduciary, they ceased to be so when the agent 
commihgled the money with its own. Thèse, however, were cases 
where commercial paper was delivered for collection and crédit, 
and where the collection and crédit consequently terminated the 
agency. The commingling and use of the money were in pursuance 
of the understanding; and upon this construction of the transaction 
thèse décisions rest. The distinction is noticed in Knatchbull v. 
Hallett, 13 Gh. Biv, 702. 

The bill is therefore sustained and a decree nxay be drawn ac- 
cordingly. 



AMERICAN & GENERAL MORTG. & INV. CORP., Limited, V. MABQUAM 

et al. 

(Circuit Court, D. Oregon. AuguSt 13, 1894.) 

No. 2A10i 

1. AccoMMODAï?iOK Ihdoesee— Extension— Rblease. 

Where a note secured by a mortgage is signed by one of the makers as 
an accommodation maker, and the payée, with the knowledge of the fact, 
extends the time for the principal obligor, the extension of time works his 
discharge from liability. 

2. Pakol Evidence. 

The liability of the accommodation signer as a surety may be shown by 
paroi in an action by the payée to foreclose the mortgage. 
8. Ckoss Bill— Dismissal. 

A cross bill seeking no discovery, and setting up no défense which 
might not as well hâve been taken by answer, will be dlsmissed. 

Bill by the American & General Mortgage & Investment Cor- 
poration, Limited, against U. S. G. Marquam and others, to foreclose 
a mortgage. 

Zera Snow, for plaintifl. 

Milton W. Smith and U. S. G. Marquam, for défendants. 

BELLINGEE, District Judge. This is a suit to foreclose a mort- 
gage to secure promissory notes made by Marquam and wife and 
CampbeU. On April 5, 1890, Campbell owned the entire mort- 
gaged premises, and on that date he conreyed an undivided one-half 
thereof to Marquam. On April lOth foUowing, Marquam conveyed 
an undivided one-half of his undivided one-half to Livingstone; and, 
on June 25th, Livingstone reconveyed the same to Marquam. 
About June 28, 1890, Marquam and wife and Campbell executed the 
mortgage in suit, to the tract, to the complainant, to secure their 
promissory notes for $5,500, to become due July 1, 1893. On Sep- 



AMEEICAK & GENERAL MORTQ. à INV. COKP. V. MABQUAM. 961 

tember 11, 1890, Marquam reconveyed to Livingstone an undivîded 
one-half of the undivided half held by him in the premises. Living- 
stone assTuned one-half of the mortgage in suit. On December 29, 
1892, Campbell conveyed his remaining one-half interest to Strat- 
ton, trustée. On November 17, 1893, Marquam, Livingstone, and 
Stratton partitioned the land by deed; Marquam and Livingstone 
taking the west half of the tract, and Stratton the east half. Camp- 
bell and Stratton filed their answers, alleging that Campbell signed 
the note and mortgage sued on for the accommodation of Marquam, 
and without considération, of which fact the complainant had no- 
tice when it took its mortgage, and that, having this notice, the 
complainant, after the maturity of the note, for a valuable considéra- 
tion, gave extensions of time for payment of the note and of install- 
ments of interest ; and this alleged conduct on complainant's part is 
relied upon to discharge Campbell's liability, and the lien of the 
mortgage executed by him. The défendant Lardner answers the 
bill, alleging the exécution by Campbell of a mortgage upon Camp- 
bell's interest in the land to him for $1,000, subséquent to complain- 
ant's mortgage, and praying that the west half be flrst sold, and ap- 
plied on such mortgage, before resorting to lands mortgaged to said 
défendant. Campbell filed his cross bill, alleging that Livingstone 
assumed payment of one-half of the complainant's mortgage, and 
praying that personal liability for any deficiency there may be, be 
adjudged solely against Marquam and Livingstone. Lardner files 
a cross bill against Campbell, Livingstone, Stratton, and Drugan, 
in which he allèges the exécution of the mortgage subséquent to 
that of complainant; the agreement of Livingstone to pay one-half 
of the complainant's mortgage. Lardner's cross bill also allèges 
that Stratton assumed and agreed to pay his (Lardner's) note and 
mortgage. Lardner prays the court to decree that Livingstone pay 
one-half of the mortgage, according to his agreement, and that in 
the event of his failure to do so, and of the défendant Lardner being 
compelled thereby to pay anything tO protect his interest, he hâve a 
decree against Livingstone for the amount so paid by him. Ex- 
ceptions to thèse answers, and demurrers to the cross bills, are filed, 
and upon thèse the questions to be decided are raised. 

It is claimed in support of the demurrers that the défendants 
cannot show that Campbell is merely an accommodation maker of 
the note in question, and hence stands in the relation of a surety, 
because this is to establish by paroi a relationship and obligation 
différent from that expressed in the writing. The rule is otherwise. 
It is compétent for one of two makers of a promissory note, in an 
action on the note, to prove by paroi that he signed the note as 
surety, to enable him to interpose as a défense that he was dis- 
charged by an extension of time given to the principal, with knowl- 
edge of the suretyship. Such évidence does not vary the written 
contract. It merely opérâtes when the creditor bas knowledge of 
it, to prevent him from changing the contract with the principal 
debtor without consent of the surety, and thus prevents him from 
impairing the rights of the latter. Hubbard v. Gumey, 64 K Y. 
459; Irvine v. Adams, 48 Wis. 468, 4 N. W. 573; Stillwell v. Aaron, 
V. 62F.no. 11— 61 
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69 Mo.îg89; Bank v. Keùt, i Ni H. 221; Perry r. Hodnett, 38 Ga. 
lOérSiown V, Eathburn, 10 Or. 15S. ' 

!nie allégations thatCampbeirs relation was that of a mère 
suret;^! that complainant had knowledge of such fact, and wdtb 
sucà knowledge, for a valuable considération, extended the principal 
créditeras time for paymerit,— is a gbod défense as to Campbell's 
lia,bility, biSth on the note and mortgage, and tMs défense is avail- 
able to Campbell's grantee, or a subséquent mortgagee of tbe mort- 
gaged pféÉiises. 

The cross bills présent mère màtters of défense. Such' is not 
their offlcei Sûch a bill seeking no discovery, ànd setting up no 
défense whichmight not as well hâve been taken by answer, will be 
dismissedfWith costs. 2 Daniel!, Ck Pr. 1552, note. 

The allèged agreements of Livirigstone to pay half of complain- 
ant'e inortgage, and of Stratton to pay Lardner's mortgage, are not 
matters 6f défense to the complainant's complaint. Thèse agree- 
ments ■were'made with the principal debtor. They cannot affect 
the rights of the complainant. Thé exceptions to the answers are 
overrnled, and the demurrërs to the cross bills are snstained. 



BSBBBG-BACHMAN LBAJ-TOBACOO CO. v. HEID. 

(District Court, D. Alaska. July 21, 1894.) 

Agbbembnt to Pat Anothbb'b Debt— Sdfpicibnct ov Complaint. 

In an action on a contract whereby défendant agreed to pay to plaln- 
tiffl an indebtedness of a third person for goods sold such third person 
"when and as soon as the same should thereaîter bëcome due," executed 
at the tlmé of the sale,' ànd as a part of the same transaction, plalntiff 
need not allège elther tliat he has exhausted his légal remédies agalnst 
such third person, or that he is Insolvent. 

Action at law by the Esberg-Bachman Leaf-Tobacco Company 
against John G. Heid où a written contract. Défendant demurred 
to the complaint. Demurrer orerruled. 

Bugbee & Blackett and Lytton Taylor, for plaintiff. 
Johnson & Heid, for défeûdant. 

TRTJITT, District Judgè. . This is an action brought on a -written 
guaranty bydefendant topay an indebtedness of one T. Cohen for 
certain goods, wares, and merchandi^e, of the price and value of 
$427.79, sold and deliverëâ by plaintiff to sald Cohen, for wMch 
he agreed to pay at the expiration of four months fi-om the 19th 
day of January, 1892,— tlie date of the sale of said goods, wares, 
and merchandise. After alleging thé sale and delivery of the goods, 
the promise to pay, and that the whôlé of the purchase price still 
remains due and wholly unpaid, the complaint sets out the follow- 
ing to show dèfendant's liability herëin: 

"That sajd défendant, for a,nd in considération of said sale and delivery 
of said gOoda, wares, and merchandise to sald T. Cohen at the times afore- 
said, and as à part of the same transaction, promised and agreed, by his 
certain Instrument in writirig bearing daté December 15, 1891, that he would 
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pay to plalntlfif the said Indebtedness of said T. Cohen when and as soon as 
tie same shotild thereaftet become due, viz. on or about Ivlay 19, 1892; that 
said défendant, although knowing fuU well that said T. Cohen had failed 
and neglected to pay said indebtedness, or any part thereof, when the same 
thereafter became due, and although often requested by plalntlff to pay such 
indebtedness of said T. Cohen, has failed and neglected and ref used, and 
still falls, neglects, and refuses, to pay the same, or any part thereof." 

The défendant has interposed a gênerai demurrer as a défense. 
To sustain the demurrer, it is urged that plaintiffl must allège in the 
complaint that he has used due diligence to collect his demand 
from the principal debtor, and that he has exhausted ail his légal 
remédies against him without avail, or that he is insolvent and 
unable to pay the said indebtedness, or any part thereof. But, 
to charge the défendant under such a contract as is alleged in the 
complaint, the plalntiff is not required to allège or prove either 
that he has exhausted his légal remédies against the principal 
debtor, or his insolvency. The terms of the guaranty must always 
détermine and ûx the nature and estent of the guarantor's liability. 
In this case there is an absolute obligation for the payment of 
said indebtedness if Cohen failed to pay it as soon as due, not a 
guaranty that the money can be made out of him by due diligence. 
It is not a conditional obligation to be affected by contingencies, 
but a plain contract to pay the plaintiff for said goods, wares, and 
merchandise when payment therefor should become due. Eand. 
Com. Paper, § 850, malies this distinction very clear. "A guaranty," 
says this author, "may be absolute (that is, for the payment of the 
bill or note), or conditional (that is, a guaranty that it is collectible 
by due diligence). One who guaranties payment becomes abso- 
lutely liable on any default of payment byhis principal." In the 
case of City of Memphis v. Brown, 20 Wall. 294, it is held that "upon 
guaranty of payment, aûd not collection merely, a suit may be com- 
menced against the guarantor without any previous suit against 
the principal." Also, see Whiting t. Clark, 17 Cal. 407, and Hanna 
V. Savage (Wash.) 35 Pac. 127. But in this case, under the contract 
alleged in the complaint, I am not certain that the défendant 
stands in the relation of a guarantor to the plaintiff. It is alleged 
that, as a part of the transaction of purchasing the said goods, wares, 
and merchandise, the défendant promised he would pay to plain- 
tiff the said indebtedness "when and as soon as the same should 
thereafter become due." Now, it seems to me that the eflect of 
this contract is such as to mske défendant the absolute debtor 
of plaintiff, or at least a joint and several debtor with said Cohen, 
if considered in connection with the other allégation of the com- 
plaint, — that, at the time of the purchase of the goods, Cohen 
promised to pay for them when payment therefor should become 
due, — in which case plaintiff might properly sue either one or both 
of them. But, whether défendant herein be considered as a guar- 
antor or original debtor, the complaint shows a good cause of action, 
and the demurrer must be overruled. 
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a JWÏBZfiTA- ïn re BOLANOS. In re OOLOOHO. In re OTBNBTJHGOa 

In re BTJSTAMANTB. 

(District Court, N. D. Callfornla, Before MORROW, District Judg^ sitting 
as a Commlttlng Maglstrate. September 4, 1894.) 

Nos. 11,095-11,099. 

International Extkadition— Jitbtsdiction oi" Magistratb. 

By thê tréaty between the United States and Salvador, they agrée to 
dellveB lip persons wLo, having been convlcted or cbarged with certain 
specifléd crimes commltted wlthin thé jurlsdictlon of one of them, shall 
seek an asylum or be found withln the terrltories of the other. Rev. St 
U. S. î 6270 (Act Ang. 12, 1848), provides that, whenever there Is a treaty 
(or ëitradltlon between the United States and any forelgn govemment, 
any jnstiôe of the supr^ne court, circuit or district judge, etc., may, on 
complalnt under oath charglng any person found in any state, district, or 
terxltory wlth having çonunltted, wlthin the jurisdiction of such forelgn 
govemment, any crime provlded for by such treaty. Issue hls warrant for 
the appirehension of the person so chairged, that he may be brought before 
hlm, to the end that the évidence of criminallty may be heard and consid- 
«redi etc. Bélâ, that the jurisdiction of such justice or judge, sitting as a 
comu^itUng maglstrate In a case in which citizens of and fugitives from 
Salvàiflor are charged with extradl tablé crimes, Is In no way afCected by, 
and hë w'ill not Inqulre IntO, the manner in which the persons so charged 
came or were brought into the United States. 

Applications for tlie extradition of Antonio Ezeta, Léon Bolanoa, 
Jacinto Coloclio, Juan CSenfuegos, and Plorencio Bustamante, under 
the trealy between the United States of America and the republic 
of Salvador. Plea to jurisdiction. Plea overruled. 

The défendants in the above cases sought refuge on June 6, 1894, on boaxd 
the United States steamer Bennlngton, at the port of La Libertad, Salvador. 
They requested an asylum tihtil the arrivai of the steamer San Blas, on Its way 
to Panama. Antonio Ezeta, one of the défendants, was the commander In 
chlef of the govemment forces, and the actlng président of the republic, by 
reason of the flight of hls brother. Don Oarlos Ezeta, who was the regularly 
constltuted président The otbër défendants ail occupied military positions 
under OenemI Antonio Ezeta. They had been unsuccessful in suppresslng a 
révolution agalnst the then exlsting govemment, and had retreated from the 
interior to the port of La Libertad, where they arrived wlth but a few hun- 
dred men, and closely pursued by the forces of the Insurgents. Thelr request 
for an asylum was granted, and also as to 12 others who aecompanled them, 
but thèse latter persons are In no wlse connected wlth thèse proceedings. 
Three days later the steamer San Blas arrived at La Libertad, when the 
commander of the Bennlngton proceeded to make arrangements for the trans- 
fer of the fugitives on boardthe vessel. The arrangements were Interrupted 
by commissioners, representlng the sucoessful revolutlonary party, request- 
ing that they should hâve an opportunlty to make a demand for the extradl- 
, tion of the fugitives on charges of murder, arson, robbery, and râpe. The 
fugitives were accordlngly detained on board the Bennlngton, and, in vlew of 
the disturbed condition of aflalrs In Salvador, this concession was deemed by 
Oapt Thomas a courtesy to the new govemment, of some conséquence, in the 
favorable Influence It would probably haVe upon the authorltles, In securing 
the safety of American citizens residlng In that country. Upon the arrivai 
of the next vessel at La Libertad, bound for Panama, the fugitives agaln 
requested permission to leave the Bennlngton, that they mlght take passage 
on the departlng steamer; but the request was refused by Oapt Thomas, 
under instructions from the secretary of the navy. The Bennlngton remained 
at La Libertad untll Juiy 25* 1894, during which time no extradition proceed- 
ings, other than a demand by the govemment of Salvador for the surrender 
of tbe fugitives, appears to bave reached Capt. Thomas. The vessel then pro- 
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ceeded north wlth the five fugitives on board who are the snbject of the ex- 
tradition proceedlngs. The Bennlngton arrived at Acapulco, Mexico, July 30th 
or 31st, where a request on the part of the fugitives to be allowed to leave the 
vessel was again refused. Leaving Acapulco August 2d, the Bennlngton arrived 
off the harbor of San Francisco on the 14th of August. She, however, did not 
enter the harbor of the port of San Francisco, under Instructions from the 
secretary of the navy, untll the 23d of August, 1894, when warrants for the 
arrest of the fugitives were duly served by the United States marshaJ. The 
counsel for the défendants offered to show thèse facts in support of the plea 
to the jurlsdlctlon of the committlng magistrate, clalmlng that the défendants 
did not seek an asylum in this country, but were brought Into the United 
States against thelr will, and that they were not found hère according to law 
and the treaty, and that, therefore, the court had no jurlsdlctlon. 

Pierson & Mitchell, for the republic of Salvador. 
Charles Page, Horatio S. Beubens, and Gronzalo De Quesada, for 
the défendants. 
Charles A. Garter, TJ. S. Atty., for the United States. 

MOEROW, District Judge (orally). My jurisdiction in this case 
over the subject-matter and the persons accused is regulated and 
controUed by the treaty between the United States and the re- 
public of Salvador, and the statute of the United States passed 
to exécute such treaty and other treaties that may hâve been en- 
tered into by the United States. Therefore, in determining 
whether or not I hâve jurisdiction of the persons of the accused 
in this case, I must go to the law of the United States and the 
treaty, and détermine from them what the jurisdiction is, and the 
limitations that hâve been placed upon it. The treaty has been 
referred to, and vrill again be cited upon this subject Article 1 of 
the treaty between this country and Salvador is as follows: 

"The government of the United States and the government of Salvador 
mutually agrée to dellver up persons who, having been oonvlcted of or chargea 
wlth the crimes speclfled In the foUowlng article, commltted wlthin the jurls- 
dlctlon of one of the contracting parties, shall seek an asylum or be fotmd 
wlthin the territorles of the other." 

Section 5270, Rev. St (Act Aug. 12, 1848), under which treaties 
of extradition are carried into eflect by the officers of the United 
States, provides that: 

"Whenever there is a treaty or convention for extradition between the gov- 
ernment of the United States and any forelgn government, any justice of the 
suprême court, circuit judge, district judge, commlssioner, or judge of a court 
of record of gênerai jurisdiction of any state, may, upon complaint made under 
oath, charglng any person found wlthin the limlts of any state, district, or 
territory, wlth having commltted wlthin the jurisdiction of any such forelgn 
government any of the crimes provlded for by such treaty or convention. Issue 
hls warrant for the appréhension of the person so chargea, that he may be 
brought before such justice, judge, or commlssioner, to the end that the évi- 
dence of crlmlnallty may be heard and consldered," etc. 

Under the provision of this statute and the treaty, complaints were 
made before me, and warrants of arrest issued. The warrants were 
placed in the hands of the marshal. The marshal has made retum 
to thèse warrants that he found thèse accused persons in this dis- 
trict, and brings them before the court As is admitted by both 
Bides, primarily this gires me jurisdiction to inquire whether or not 
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jutiQ^eiiise hais been committed, , which, under the 'treatjy requires 
«ïtraidition proceedings. Biit it is said on behalf of tbe accused 
liât' tMç^ should now be pemitted to introduce évidence tending 
tQ (3M|i^, tiiat tbese persons weré "riôt in fact fôund witWn tbe terri- 
tory ,of tlie United States, and did not seek an asylum within tliat 
territory; Is it incumbent upon ïne, as a judge or committing mag- 
istrate, : to inquire whether or iiôt thèse persons were found within 
thftT^ûii^èd States, or sought asyluin, under the circumstances which 
the counsel oflfers to prove by testimony? In support of the con- 
tention that I may make such aii inquiry, a number of cases hâve 
been cîted. I hâve not had au opportunity to examine ail of them, 
but I think I understand the principles of laW which hâve been de^ 
clared in those cases. . 

As has been properly observed by. counsel for the govemment of 
Salvador, there is a différence in the application of the law to Inter- 
state rendition cases and international extradition cases. This is 
clearly stated by Judg^ Jenkins in the case of In re Cook, 49 Fed. 
836. So far as the rendition of fugitives between the states is con- 
cemed, the proceedings are govemed by section 5278, Eev. St, which 
régulâtes the procédure and fixes the limitation of the court with 
respect to such matters. With respect to international extradition, 
I must consult the treaty, as I said before, and the acts of congress 
goveming the proceedings, and such principles of law as hâve been 
declared by the courts. The question is the proper application of 
such principles of law. We must be very caref ul in coinsidering the 
principles that hâve been declared by the courts, and apply them 
properly to facts to which they relate. The Case of Watts, report ed 
in 8 SaKvy» 370, 14 Fed. 130, haa been cited. The Case of Rauscher, 
reported ^n 119 U. S. 407, 7 Sup, Ct. 234:, has also bepn cited. The 
Case of Bauscher foUows after the Case of Watts, and refers to the 
décision in that case. The Case of Watts was briefly this: Watts 
was indicted in this court for crimes arising under the lai^s of the 
United States. Watts fled to England. He was extradited, and 
brought back to this district It was claimed on his behalf that he 
could only be tried for the crimes for which he had been extradited. 
Judge Hoffman held that an extradited fugitive could not. under 
the treaty of 1842 between the United States and Great Bi-itain. 
be held to answer for an offense for which his surrender could not 
hâve been àsked, and woùld not hâve been granted. This question 
afterwards. came up before the suprême court of the United States 
in the Case of Rauscher. In that case, Rauscher had been indicted 
upon a charge bf murder committed ûpon the high seas within the 
admirai tyàrid maritinie jurisdiction of the United States. He fled 
to England. He was extradited, and brought back to New York. 
The question in that case arose whether or not he could be tried 
upon the charge of béating and wounding a sailor on board a 
ship, it beîng admitted that the samè witnesses and substantially 
the samé testimony delivered in the case of beating and wound- 
ihg would hâve been delivered in the case of murder. Tliere were 
other questions involved in that case. The suprême court of the 
United States, following the Cases of Watts and others, held that 
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the person extradited could only be tried for the crimes for whicb 
he was extradited, unless, after having been tried for such crimes^ 
a sufBcient time had elapsed after being released for him to go ta 
another country. It had been said in that elass of cases that the 
reason why a person could not be tried for any crime other than 
the one for which the extradition had been made was that the court 
would not go behind the fact that the person was brought into the 
district within the jurisdiction of the court, and, he being in the 
jurisdiction of the court, — having been brought there, if you please, 
without authority of law, — nevertheless the court would not inquire, 
as to how he had been brought within the jurisdiction. Had that 
doctrine been denied in the Case of Eauscher, it would hâve 
established the principle for ail such cases that such an inquiry 
would be made by the court, but the décision in that case was 
not placed upon that ground. ïhis is made clear by the case 
of Kerr v. People of Illinois, 119 U. S. 436, 7 Sup. Ct. 225, immedi- 
ately following. The accused in that case had been indicted in Oook 
county, 111., for larceny, the indictment including aiso charges of em- 
bezzlement. He had escaped, and gone to Peru. Extradition pa- 
pers had been secured from the United States government, and 
agents of the goremment were dispatched to Peru to bring back 
the accused. The agents did not make use of the extradition pa- 
pers, but took the person on board of the United States steamer 
Essex, in the harbor of Callao. The steamer Essex carried him 
to Honolulu, where he was transferred on board the City of Sydney, 
in which he was carried a prisoner to San Francisco, in the state of 
Califomia. After being brought to Califomia, he was then arrested 
on extradition papers that had been issued under the laws of the 
State; that is to say, he was taken upon Interstate rendition 
papers, — the extradition papers procured from the United States 
not being made use of, — and he was transferred to the state of Il- 
linois, where he was tried. His case went to the suprême court of 
the state, and from there to the suprême court of the United 
States. It was claimed on behalf of the accused, among other 
things, that, he had been kidnapped in Peru, and transferred by 
the United States steamer Essex, by force, to Honolulu, and from 
there on board of the City of Sydney, and brought to San Francisco; 
that he had been refused an opportunity, from the time of his ar- 
rest in Lima until he was delivered orer to the authorities of Cook 
county, of communicating with any person, or seeking any advice 
or assistance, in regard to procuring his release by légal process or 
otherwise; and he alleged that the proceedings were in violation 
of the provision of the treaty between the United States and Peru, 
and his rights under the constitution of the United States. The 
case was very carefuUy considered, and, as I said before, it followed 
immediately after the Eauscher Case. In order to point the dis- 
tinction between the two cases, it is proper that I should now refer 
to a portion of the décision in the Case of Eauscher. In that case 
the court say: 

"Upon a review of thèse décisions"— In -wliieh the Cases of Watts ancJ others 
are reviewed— "upon a review of thèse décisions of the fédéral and state 
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CQiurtS, to TChlch niay be added the opinions of the distingulshed wrlters which 
vfe Jiftve clted In the earller part of thla opinion, we feel authorized to state 
that the welght of authorlty and of Boùnd principle are in favor of the propo- 
sition that a. pérson who bas been brought wlthin the jurlsdiction of the court 
by vlrtue of proceedlngs under an extradition treaty can ohly be tried for one 
of the offenses described In that treaty, and for the offense with which he Is 
charged In the proceedlngs for hls extradition, untU. a reasonable tiine and 
opportunlty hâve been glven him, af^er hls release or trial upon such charge, 
to roturn to the country from whose asylum he had been forcibly taken under 
those proceedlngs." 

Following this case cornes the Case of Kerr, the facts being as I 
hâve stated. The suprême court says, in concluding the opinion in 
the Kerr Case: 

"The question of how far hls forclble selzure In another country, and trans- 
fer, by violence, force, or fraud, to thls coimtry, could be made available to 
reslst trial in the state court for the offense now charged upon him, is one 
which we do not feel called ûpon to décide, for in that ti-ansaction we do net 
see that the constitution or laws or treaties of the United States guaranty 
him any protection. There are authorltles of the highest respectabllity which 
hold that such forclble abduction Is no sufflclent reason why the party should 
not answer when brought within the jurlsdiction of the court which bas the 
right to try him for such an offense, and présents no valld objection to his 
trial in such court. Among the authorltles which support the proposition are 
the following: Ex parte Scott (1829) 9 Barn. & C. 446; Lopez and Sattler's 
Cases, 1 Dears. & B. Cr. Cas. 525; State v. Smith (1829) 1 Bailey, 283; State 
V. Brewster (1835) 7 Vt 118; Dow's Case, (1851) 18 Pa. St 37; State v. Ross 
(1866) 21 lowa, 467; The Rlchmond v. U. S., 9 Cranch, 102. Jlowever this 
may be, the décision of that question is as much within the province of the 
state court as a question of common law or of the law of nations, of which 
that court is bound to take notice as It is of the courts of the United States; 
and, though we mlght or might not dlffler with the Illinois court on that sul)- 
ject, it is one in which we bave no right to revlew their décision. It must 
be remembered that thls view of the subject does mit leave the prisoner or 
the government of Peni wlthout remedy for his unauthorized selzure within 
its territory. Even thls treaty with that country provides for the extradition 
of persons charged with kidnapping, and, on demand from Peru, Juhan, the 
party who is gullty of it, could be surrendered and trled in its courts for this 
violation of Its laws. The party hijnself would probably not be wlthout re- 
dress, for he could sue .lullan In an action of trespass and false Imprisonment, 
and the facts set out in the plea would, wlthout doubt, sustaln the action. 
Whether he could recover a sum sufflclent to justify the action would probably 
dépend upon the moral aspect of the case, which we cannot hère consider." 

The prisoner himself cannot set up the mode of his capture by way 
of défense. Mahon v. Justice, 127 U. S. 700-717, 8 Sup. Ct. 1204. 
It is contended that, while this may be the law with respect to a 
case where a person is brought from a foreign country to this coun- 
try for trial, it is not applicable to a case where a person bas been 
found in the United States, and is to be extradited or returned to 
the country from whence he came. Still, the principles of law may 
be the same with respect to the two classes of cases. The fact is, 
there is no case in the books which présents precisely the same state 
of facts as we hâve in this case. As I said in the beginning, it is 
therefore necessa,ry for us to apply to this case such principles of 
law as we may find applicable. The question is as to whether or 
not the principle involved in the Case of Kerr, as distinguished from 
the Case of Kauscher, is applicable to this case. It seems to me 
that, if anything, there is more of a limitation upon the judge in 
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Inqulring înto tow tHe persons came into tMs Jurisdîctîon in the 
présent case than there would be in such a case as tàat of Kerr, and 
that the question, under this treaty and under the law, is simply for 
me to détermine whether or not thèse défendants hâve been found 
hère, and whether or not it is reasonable to believe they hâve com- 
mitted the crimes charged against them. Let us see what position 
we would be in if we extended our investigation any further. The 
respondents propose to show, as I understand it, that they hâve 
been outraged by the executive department, by being brought to this 
country by force and against their will. The United States is not 
a party to the proceeding now before me. So far as thèse proceed- 
ings are concerned, it is between the republic of Salvador and thèse 
défendants. By the law of congress and by the treaty, the republic 
of Salvador is permitted to corne before me, and say that thèse per- 
sons hâve been guilty of crimes in Salvador, and that, by an agree- 
ment which has been entered into between the United States and 
Salvador, they are entitled to come and hâve thèse persons re- 
turned to the country from whence they came. The United States 
simply furnishes the process, and fumishes the machinery for thèse 
proceedings. It is in accordance with the enlightened administra- 
tion of law ail over the world that criminals should be extradited 
for those crimes which are recognized as crimes by ail nations. 
Therefore, the government of the United States simply fumishes 
the machinery for the extradition of persons charged with such 
crimes. It is not a party to thèse proceedings. If the United 
States is to be a party, — ^if it is to be charged hère with having com- 
mitted an outrage on thèse persons, — ^it should come before me, and 
should hâve an opportunity of saying whether or not it was proper 
for the commander of this vessel to take thèse parties. But that is 
not the position. That is not the fact The United States is not before 
me, and thèse accused persons propose to show that they hâve been 
brought hère by force by the United States in this case, and perhaps 
it might be, in some other case, by some German or British vessel, or 
some other power or party. It occurs to me that that plea is outside 
of the case. If the United States has done thèse parties an injustice, 
which I do not admit, undoubtedly the government of the United 
States will make réparation for it. If I should hold that thèse per- 
sons hâve commiitted a crime within the republic of Salvador, and 
should extradite them, the proceedings will be certified to the secre- 
tary of state for the action of the executive department. Whether, 
upon such certiôcate, the executive will extradite thèse persons, 
is a matter entirely in the judgment and discrétion of the président 
of the United States and the secretary of state. I may hold that 
they hâve committed ail the crimes charged against them, and that 
they should be extradited, and that they come within the treaty, 
but there is then no obligation resting on the président of the United 
States or the secretary of state to retum them to Salvador, They 
may review the évidence in the case, and conclude that thèse crimes 
charged are peculiarly political offenses, and therefore within the 
cognizance of the executive department of this government to onn- 
sider, no matter what I may détermine; so that, this case being cer- 
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tified to làe président of the United States and secretary of State, 
if they détermine that thèse parties' liave been improperly broaght 
witMn thia jurisdiçtion, it is pecfliliarly witkin the province of the 
secretary ôf State and the président to so détermine; and to act in 
accordance with their judgment in that respect. That this is the 
proper view to take of the situation in this case, and of the décisions 
that hâve béen rendered in the various cases that hâve been cited, 
I think is fUlly sustained by a very able article in the American 
Law Review, for the month of August of thia year, entitled "The 
Right to Try an Extradited Fugitive for an Offense Other than That 
Specifled in the Extradition Proceedings." This article is by 
Ardemus Stewart, of Philadelphia. It is subject to the criticism 
that it reférs to the question of trying a fugitive for a crime other 
than that for tvhich he was extradited; but, as I said before, T think 
the principles of law are applicable hère. Mr. Stewart reviews ail 
of the cases that hâve been cited, and many others. He says: 

"It is ah elementary prlhciple of crimlnal law that a court which bas ob- 
talned jurisdlctlon of the person of the accûsed wlU net inquire Into the means 
by whiohitbat JnrlsçUctioûwas acquired. The mère fact of jurisdiçtion is ail 
with whlch It Is çoncerned. As was said above, a fugitive who haa been 
kidnepped in a foreign epuntry, and brought, forcibly and against his will, 
Into the JurlSdietlon wheré he stands accused, wlll not be released on that 
ground, althougb the act of kidnapping Is an offense against the government 
within wbose terrltory hele found, as well as a plain violation of his personal 
right to freéddm from arrest except bydue process of law. So, too, the fact 
that an arreStls procured by fraud, or the employment of other illégal means 
to bring thecrlininal withlti the jurisdiçtion, will not entitle him to discharge. 
Whatever ;may be the lUègallty of the arrest In the place where Inade, as 
soon as the Oigjtive Is brought, in pursuance of it, within the jurisdiçtion of 
the proper court, that jurisdiçtion attaches, and the subséquent proceedings 
are based ùpon that, withoùt regard to the first arrest When, therefore, 
the court bas the fugitive within Its jurisdiçtion, It bas a perfect right to deal 
with him as far as Its own laws permit, regardless of the fact that by so 
dolng It may cause polltical cpmpllcatlons with the surrenderlng government. 
The judlciary hâve nothlng W do with the polltical relations of the govern- 
ment, thèse belongîng wholly to the domain of the executive, as was acknowl- 
edged by Justice Gray In his «joncurrlng opinion In the Rauscher Case." 

It seems to me the law bere stated is applicable to the case before 
me; peculiarly so becausè whatever may be the évidence in this case, 
as interposed in support pf this pleà, it relates entirely to political 
matters, or to matters coming within the jurisdiçtion of the polit- 
ical department of the government. 

I do not think, under any circumstances, it is proper for me to 
enter into an inquiry as to the cdnduct of a war vessel of the United 
States. In this case it appears, soi far as the testimony has gone, 
that the Bennington was sent from tliis cûuntry to Salvador to pro- 
tect American interests; that she proceeded to exécute the com- 
mands of the executive department of the government While 
there, thèse pereons came on board the vessel, flying from the op- 
posing forces in sight, and took refuge on board this vessel. It 
might be said with much force that when thèse persons took refuge 
on board of an American man-of-war, they were flying to the terri- 
tory of the United States, and seeking asylum in the territory of 
the United States. It has been said that the deck of an American 



m EE EZETA. 971 

ptiblîc vessel is the territory of thé United States. Then, when the 
fugitives came on board the Bennington, they came seeking asylum, 
"The right of asylum is frequently claimed by refugees, not only on 
the actual territory of a f oreign state, but on board Tessels belonging 
to that State, and even on board merchant vessels carrying its flag. 
A distinction must be drawn hère. It is clear that, since a man-of- 
war is part of the public force of an independent state, and repre- 
sents that state, in some respects, wherever it floats the national col- 
ors, it is, by a fiction of international law, considered a portion of 
the f oreign territory to which it belongs. Hence, ail nations admit, 
without difficulty and without any kind of restriction, the principle 
of exterritoriality in favor of the military marine, and waive, with 
respect to it, the right of searching for, pursuing, or claiming the 
persons who, having violated the civil or political laws of the coun- 
try, hâve succeeded in sheltering themselves under the flag of a 
foreign man-of-war." Calvo's Dictionnaire de Droit International, 
Public, et Privé. 

But it is said that vehen thèse fugitives went on board the Ben- 
nington they did so with the understanding that they vpould be trans- 
ferred to another vessel. When a fugitive seeks an asylum in an- 
other territory, it is not for him to make conditions. As well might 
a person come into this country, and, stepping upon one of our docks, 
say: "I hâve come hère seeking an asylum, but I want it distinctly 
understood that I must be transferred immediately to British Co- 
lumbia, or some other territory. I am not to remain hère." The 
political department of the government wonld say: "If you come 
seeking an asylum in this country, you come seeking it on such con- 
ditions as you find. We make no agreement with persons under 
such circumstances." So it may be said with respect to persons 
coming on board an American man-of-war. When they come there 
they are subject to the raies governing the vessel, — to the directions 
that may be given to the offlcer in command, — and it is not for fugi- 
tives to say whether they shall be placed on shore, or on another 
vessel. So, there is even much in this view of the case opposed to 
the plea of jurisdiction. 

At ail events, on the whole case, as it appears to me, without en- 
tering into a critical review of thèse cases in détail, which I hâve 
not had the time to examine carefully, I think the principle of law 
is as I hâve stated. The plea to the jurisdiction is therefore over- 
ruled, and the objection to the évidence is sustained. 

Mr. Page: We had hoped that we might be allowed to take this 
testimony, in order that when the case is certifled, if it be necessary 
to certify it, thèse facts might be included in the case presented to 
the political department. 

THE COUET: I hâve considered the possibility of a motion of 
that kind being made. In view of what I hâve said, — that this plea 
is peculiarly one that addresses itself to the executive department, 
and if I shall hold thèse persons as having come within the pro- 
visions of the treaty, and therefore to be extradited, that question 
may be reviewed by the executive department upon such évidence, — 
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I have detennined, in case you make that motion, to allow thé tes- 
timony to be taken, and certify it with th.e otlier évidence in the 
case. 



In re BZBTA. In re BOLANOS. In re COLOCHO. In re CIBNFUEGOS. 
In i-e BUST AMANTE. 

(District Court, N. D. California. September 22, 1894.) 

Nos. 11,095-11.099. 

L International Extradition— Phbliminary Phoof. 

Bev. St U. S. § 5270, relating to extradition, provides tliat if the commlt- 
ting magistrate deems the évidence sufflclent to snstain the charge, under 
the proper treaty, he shall certify the saroe, etc. The treaty between the 
United States and Salvador provides that fugitives from justice shall be 
delivered up only on such évidence of crimlnallty as, according to the la%vs 
of the place where the fugitive is found, would justify hls commitment 
for trial if the crime had been there committed. Rev. St U. S. § 1014, pro- 
vides that persons charged with crimes against the United States may be 
arrested and imprlsoned or bailed "agreeable to the usual mode of process 
against offenders in such state." Pen. Gode CaL § 872, provides that if it 
appears that a public offense has been committed, and there is sufflcient 
cause to belleve défendant guilty thereof, the maglstrate shall make an 
order to that effect, and that défendant be held to answer. Held, that in 
the examlnatlon of persons found In California, charged with being fugi- 
tives from the Justice of Salvador, the évidence of criminality must con- 
form to, and be weighed and judged by, the laws of thls ooùnti'y, and par- 
tlcularly the laws of California, and that the évidence of criminality whlch 
will justify holding the accused need be such only as ordinarily obtains at 
a preiiminary examination, and amounts to probable cause, or such as 
would justify a cautions man in believing the accused guilty. 

S, SAMB— EXAMENATION OF ACOTJSBD— DEPOSITIONS— WhBN AdMISSIBLB. 

Act Aug. 3, 1882 (22 Stat. 216) § 5, provides that any dépositions or other 
papers, or copies thereof, shall be received in évidence on the hearing of 
any extradition case under Rev. St. U. S. tit 26, if they are properly and 
legally authentlcated so as to entitle them to be received for similar pur- 
poses by the tribi'nals of the foreign country from which the accused shall 
have escaped, and the certlflcate of the principal diplomatie or consular 
offloer of the United States résident In such foreign country shall be proof 
that they are authenticated In the manner requlred by this act. Held, 
that papers purporting to be dépositions, so certified, are admissible on 
such hearing, though the récitals oontalned In the Introductory part thereof 
show that they are mère statements, and not dépositions. 

S, Bamb— Attbmpt to Murdbb— Evidbncb— Sufficienct. 

J. C„ a military offlcer of Salvador, was accused of attempt to murder 
one A. in front of the latter's résidence in Salvador, whlle Carlos Ezeta was 
président, and Antonio Ezeta was gênerai of the army, and four months 
before the révolution of 1894. Q., a police offlcer, testified the day after the 
alleged attempt that he heard several shots whlle near A. 's résidence, and 
saw three persons running; that he found J. C. and aaother person to- 
gether; that he captured J.' C., but the other person escaped; that J. G. had 
a revolver in his hand, from whlch three shots had been flred by him at 
A.; and that he could not identify the perscn who was with J. C. The 
record contained a statement by J. C, designated as a déposition, made to 
the authorities uiwn his arregt, to the effect that while he, one C, ànd three 
Qthers were passlng opposite the porch of A.'s résidence, A. shot at the 
group; that C. Instantly âred a shot, and aftei-wards two more; that 
déclarant flred two shots at A.; that his companions scattered, and he 
appeared before Q., handed hlm his revolver, and told hlm he had flred two 
Bhots at A.; that he was constantly escortlns C, by order of Gen. Ezeta, 
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, to guard hlm from harm, and especlally in conséquence of a mistiuderstana- 
Ing between C. and A.; and that he fired the shots at A. to défend O. The 
accused testlfled to substantlally the same facts contained In such state- 
ment The record showed that the court ordered that he should remain in 
temporary custody. He testlfled also that, soon after his arrest, Gen. Ezeta 
procured his release; that an hour later he was rearrested by order of 
Président Ezeta; that three days after wards he was released by instruc- 
tions of the président; and that he was never rearrested. Edd, that the 
évidence showed probable cause of J. C.'s guilt 

Bamb— Justification. 

One accused of an attempt to nrarder in Salvador admitted that he twice 
shot at a person as charged, but claimed that he did so in défense of hlm- 
self and another whom he was ordered by his superior military offlcers to 
protect. Held, that the accused should be held for extradition, his justifica- 
tion being matter of défense for the courts of Salvador. 

Samb — Rblease op Acodskd without Triai. — Eppect. 

The release of the accused by his superior offlcers, without being tried 
or pardoned, construed as a privilège conferred on him by executive au- 
thority équivalent to an order entered only by judicial authorlty in the 
United States, permitting him to go on his own recognlzanoe, afCords no 
légal objection to his arrest and trial on such charge; and the magistrate 
cannot consider the fact, if it exists, that the renewal of the prosecution is 
an effort by the présent govemment of Salvador to secure the accused's 
person for the purpose of wreaking vengeance on him for thè part he took 
against the revolutlonists in the late war. 

Samb— MuRDER— SuFFiciENCT op Evidence. 

L. and F., offlcers under G-en. Ezeta, were accused of hanging four un- 
known persons May 29, 1894, in Pulgas ravine. M., whose déposition was 
taken June 24, 1894, testlfled that "what he knows from ocular évidence 
only Is" that F., by order of L., hung four persons in Pulgas ravine at 
the end of May, whose names he does not know; that some soldiers had 
found thèse persons hidden in little houses in P. canton, and L. ordered F. 
to hang them; that F. took them out of the house, and accomplished 
their death; that I». was présent; and that one B. and others could testify 
to the matter. E., in his déposition, did not allude to such hanging, and 
the testimony of no other witness was produced. The accused denied thelr 
connection with such hanging. Held, that the évidence failed to show 
probable cause to believe the accused guilty. 

Same. 

Gen. Antonio Ezeta, vice président and commander In chlef of the army 
of Salvador, and J. C, L., and F., offlcers under him, were charged with the 
murderof C. H., at the village of Coatepeque, Salvador, June 3, 1894, during 
the revolutionary hostiUties. The statement of 0. H.'s father, not under 
oath, showed that Gen. A., an officer under Ezeta, took his son from his 
house on such day; that, on reaching the army, A. tumed his son over to 
L., who ordered him delivered to Ezeta; ihat, on being told that his son 
was a spy, Ezeta struck him, and ordered him himg; that he was then 
taken to the plaza of Coatepeque, and hung; that F. eut the rope to see 
the corpse fall, and J. 0. fired several shots into the body; and that his 
son took no part in the révolution, nor with Ezeta's forces. K. testified 
that Ezeta ordered 0. H. to be hung, believing he was a spy and enemy. 
and that J. 0., F., and one S. took part in carrying out the order. E. testi- 
fied he saw C. H. carrled away by A., J. C, and F. towards Ezeta's head- 
quarters; that soon afterwards the same party went to the middle of the 
plaza, where they hung C. H. to a lamp-post; that J. G., F., and S. hung 
hlm. O. testlfled that Ezeta ordered C. H. hung, and delivered him to the 
populace to do as they wished with him. The accused ail testified that 
they had nothing whatever to do with, and did not see, the hanging of 
C. H., but F. contradicted himself by afterwards stating that he saw the 
hanging. Ezeta testified that the forces that captured C. H. carrled hlm 
through the streets; that on hearing the noise he learned of the capture; 
that he was afterwards Informed that he was killed; and that he did not 
order hlm hung, or see him hung. Edd, that the évidence showed prob- 
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able CaTreetoJbelleve tbe gullt bf iBzeta, j; Gs; and F., cbnsidéred irithout 
■ "reféifence t* aûy'poiitical aspeét of tHe acts,> but falled to show the gullt 
Of L. 

8. SamÉ— ROBBBKT— SÇFPiCISiNCT OF' .ByIDUNCB. 

Gen. Bzeta, then président of SalVadoT, was charged wltH robbery of the 
Intetnational Bank of Salvador & Nicaragua où June 5, 1894. R. testlfled 
that the agency of such bànk in Santa TecH T*as in charge of the house of 
A. & E., in which he was a pàt^her; thîïll oii June 5, 1894, an offlcér and 
witness' clerli came to hlm, and.tôld him héwas wanted at such agency by 
a superlor officer; that he went to the agency, and met a colonel and many 
more of Ézeta's oiBfeèrs; that such colonel' saSd that, pursuant to ordei-s of 
Président Ezeta, thfe witnésâ shouïd han'à ôver to him $10,000, threaten- 
Inff him àt once If he did not âà Sp; that hè told the olflcer there was not 
$iÔ,000 there; that theofilcer thèn told him, liïto insolent way, and always 
threatening him, to hand over what there was without delay; that he was 
forced to give what there was In the vanlt; that he ordered the vault 
ot)enëd,ïand such offlcers tobfc the money,. $2,584, and carried it to Ezeta, 
accotnpanled by witness} and that Ezeta gave the money to the paymaster 
- of: hls forces, who gave witiiôss a recelpt for It by Bzeta's order. R. was 
corroborated In ail important partlculars by, the testlmony of his clerk 
and partner. BOd, that there was probable cause to believe the accused 
guilty. ■ ' ■ 

9. SaME— ROBBBRY— What COÏTSTITUTES. ■ 

The treaty between the tfnitéd States and Salvador deflnesi robbery as 
"the action of feloniously andforcibly taking from the pèrsôn of another 
goods or money by violence, or puttlng hjin in fear." Helâ, that taking 
money or gôods from the préêence or viéw of the party ' robbed, by vio- 
lence, or by putting him ih feâr, Was robbery, withln the nieaning of such 
treaty. ' '/'■"'.'' ';, " 

10. Samb—Mubdbb— SuFFjciENCY OP Evidence. , 

Président; Bzeta, of Salva-dor, and J.O., his.offlcer, werechaiged with the 
murder oï (mjq C, June 6, 1804, on the road from Santa Tecla to La Liber- 
tad. Th^ «yi,àence of the proisecijtion was that Ezeta and staff met 0. on 

:, such road! tbat C. approached Ezeta, and told him that the enemy wanted 
hls head; that both Bzetg, and C. drew revolvers, and Ezeta flred a shot at 
, -G; that J, 0. Imni^diately followed with threeshots; and that C. was killed. 
Which (Ezeta or t!.) made the flrst roovemeint; to draw bis revolver did 
not appear, but C. did not shoot. The accused admitted that they shot and 
kyied.C., but çlaimed that they, did it in self-defense; that 0., as an officer 

■ , undër Ezeta, had been traitorç^us to his trust;.' that he surrèndered the sol- 
diers, etc., under bis comma,ii^,to the enemy that morhlng; that when he 
met the accused he was intoxlçated, and sald to Ezeta, "General, Manuel 
Rivas wants yqur head;" that he thèn seized Ezeta by the throat, and 
rn^dé a movement as if to di'aw Ma revolver; tiat J. C. aitpmpted to pre- 
vènt him from draw;ing It; that Ezeta immediately flred a shot at C; and 
thât .T. O. f olloWëd with three shots. Beld th^t, considering the act charged 
mërely as a oommon crime, ànd eliminatlng the question as to whether it 
niay be regarded as a mllitary act, and therefore a politlcal offense, the 
évidence showed probable cause, to believe the accused guilty. 

11. Bame— MuBDBB— What Constitutes. 

The treaty betWeen the United States and Salvador (article 3) defines mur- 

dô ,as "coûiprehendlng the crimess deslgnated ià the pénal codes of the con- 

tracting parties by the tenus homicide, parricide, assassinaition, poisoning, 

! and infanticide." The Pénal Gode of Salvador provides: "Art. 360. Mur- 

.fder is homicide ieommitted with préméditation, and under one Of the fol- 

towlng circumstancesr (1) With perfldy or breaeh of trust; (2) for a price 

or i^omise'of reward; (3) by méahs of flood, fire or poison. The crime of 

■ murder will be punlshed with the penalty of death. Homicide, Art. 361. 

' ::Hé who kills anOther with préméditation, and withcut any of the circum- 

stances enumerated in the preceding article, or ^under some one of sald cir- 

cuinstances and wlthout préméditation, will bé punlshed with the penalty 

of imprisonment at hard labor. In any oxher case the penalty of Imprleon- 
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ment at hard labor sljall be imposed on the offender." EeU, that homicide, 
as deflned In the Pénal Ck>de ot Salvador (article 361), constitates murder, 
as deflned In such treaty. 

VL Samk— CoMMiTTiNe MAmsTBATB— Détermination that Opfensb ib Polit- 

ICAL. 

. The treaty between the United States and Salvador provides that persons 
chargea with or convlcted of any of the extradltable offenses shall be deliv- 
ered up only "upon such évidence of criminality as according to the laws 
of the place where the fugitive or person so charged shall be found would 
jnstlfy his or her appréhension and commitment for trial if the crime had 
been there commltted;" that Its provisions "shall not apply to any crime 
or offense of a political character; that a warrant for the appréhension of 
a fugitive may issue, In order that he may be brought before the proper 
judiclal anthority for examlnatlon; and that If it should then be dedded 
that according to laW an'd the évidence the extradition Is due, pursuant to 
the treaty, he may be glven up. Rev. St U. S. § 5270, provides that any 
person charged wlth an extradltable crime under any treaty may be ar- 
rested and brought before the magistrale, "to the end that the évidence of 
criminality may be heard and consldered," and that If it is sufflcient the 
maglstrate must certlfy the same, together wlth a copy of ail the testimony 
taten before hlm, to the secretary of stiite, that warrant may issue on the 
réquisition of the proper authorities for the surrender of such person, ac- 
cording to the stipulations of the treaty. Eéld, that the committing magis- 
trats has jurisdlction, and it Is his duty, to détermine whether the offense 
charged Is political, and not subject to extradition. 

18. Bamb— Political Offenses — What ahk. 

The testimony sho wed that the alleged hanglng of four persons, May 29, 1894, 
by L. and F., offlcers of Président Ezeta; the killlng of C. H., June 3, 1894. 
at Cîoatepeque plaza, by Président Ezeta and the other défendants, his 
offlcers; the robbery of a bank, June 5, 1894, by Président Ezeta; and the 
killlng of C, June 6, 1894, by Président Ezeta and J. 0., his officer,— wer« 
ail commltted during the existence of a state of siège In the republlc of 
Salvador, prodalmed Aprll 29, 1894, and the pro^ess of actual hostilities 
between the contendlng forces, whereln Ezeta and his companlons were 
seeking to maintaln the authority of the then exlsting government agalnst 
a revolutionary uprising; that such aets were assoclated wlth the actual 
confllct of such armed forces; that the foiu- persons were hung because 
they did not asslst in defendlng the government; that O. H. was klUed be- 
cause he was considered a spy; that the robbery of the bank was for the 
purpose of paying Ezeta *a soldiers, and was what is known in the Central 
and South American states as a "forced loan," recognlzed by the treaty 
between the United States and Salvador; acd that the kllling of C. was 
the resuit of a report that he had gone over to the enemy. Bdd, that such 
offenses were of a political character, and not subject to extradition. 

14. Samb— MiLiTAHT Offenses and Jukisdiction. 

The kllling of O. by Président Ezeta and his ofacer, being withln the 
Jurisdlction of the mllitary law of Salvador, is not subject to extradition. 
18. Bamb—Changb of Qoveenment— Epfbct. 

The overthrow of the Ezeta government by such révolution, and the dis- 
solution of its army, did not change the status of the question as to whether 
■ach offenses were wlthin such mllitary Jurlsdictton. 

Applications by the republio of Salvador for the extradition of 
five persons, upon the following charges: (1) In re No. 11,095, 
Léon Bolanos and Florencio Bustamante, for the crime of murder 
of four persons, names unknown; (2) In re No. 11,096, Juan Caen- 
faegos, for an attempt to murder one Andres Amaya; (3) In re 
No. 11,097, Antonio Ezeta, Léon Bolanos, Jacinto Colocho, Juan 
-Olenfuegos, and Florencio Bustamante, for the murder of one 
©asimiro Henriquez; (4) In re No. 11,098, Antonio Ezeta, for the 
■robbeigr of the International Bank of Salvador & Nicaragua; and 
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(5) Antonio Ezeta and Juan Cienfuegos, for the mnrder of one 
'SDôïttàs Gànas. The applications, with the exception of that for the 
«xtcadition of Juan Cienfuegos for the attempt to murder (In re No. 
11,09e), were refused, upon the following grounds, to wit: In re 
No. 11,095: That the évidence of criminality against Léon Bolanos 
and Florencio Bustamante, for the murder of four persona (names 
unknown), was insufflcîent in law to justify committing them. In 
re No. 11,097:. That the évidence of criminality was sufllcient in 
law to justify committing Antonio Ezeta, Juan Cienfuegos, and 
Florencio Bustamante for the murder of Casimiro Henriquez, but 
that said crime was of a political character, and hence not extradit- 
able under article 3 of the treaty, and that the évidence of crim- 
inality against Léon Bolanos and Jacinto Colocho, for the alleged 
part théy took in the ïQurder of said Casimiro Henriquez, was not 
sufflciieût in law to jiistify committing them for extradition. In 
re No. 11,098 : That the évidence of criminality against Antonio 
Ezeta, for the robbery of the International Bank of Salvador & 
Nicaragua, was sufacient in law to justify his commitment on said 
charge, but that said crime was of a political character, and there- 
fore not extraditable under article 3 of the treaty. In re No. 11,099: 
That the évidence of criminality, upon the charge of murder of one 
Tomas Canas, against Antonio Ezeta and Juan Cienfuegos, was 
sufacient in law to justify their commitment for extradition, but 
that said crime was of a political character, and therefore not ex- 
traditable under article 3 of the treaty. The application to commit 
Juan Cienfuegos for extradition, on the charge of attempt to mur- 
der oné Andres Amaya, was granted; the évidence of criminality 
amounting to probable causé of the fugitive's guilt, and the offense 
not being of a political character. 

Pierson & Mitchell, for the republio of Salvador. 
Charles Page, Horatio S. Keubens, and Gonzalo De Quesada, for 
defendaûts. 

Charles A. Garter, U. S. Atty., for the United States. 

MOEEOW, District Judge. Thèse matters are before me, sit- 
ting as a committing magistrate, to détermine upon the appli- 
cation of the republic of Salvador for the extradition, under its 
treaty with the United States, of Antonio Ezeta, Léon Bolanos, 
Jacinto Colocho, Juan Cienfuegos, and Florencio Bustamante, for 
trial in Salvador upon five charges; three being for murder, one for 
attempt to murder, and one for robbery. Upon the hearing it was 
claimed by the refugees-»^First, that there was not sufiBcient évi- 
dence amounting to probable cause to justify the holding of the ac- 
cused; and, second, tiiat ail the offenses charged, with the exception 
of the charge of attempt to murder made against Juan Cienfuegos, 
assuming thftt probable cause existed, were politicar acts, and for 
tiiat reason not extraditable, by the terms of the treaty. 

The constitution of the republic of Salvador provides that the 
président and vice président shall be èlected for a term of four 
yiears. Geni. Francisco Menendez was the president, and Dr. Bafael 
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Ayala vice président, for the temi commencîng Marcli 1, 1887, and 
ending Marcli 1, 1891. On the nigM of June 22, 1890, Gen. Carloa 
Ezeta appeared at the city of San Salvador, the capital of the re- 
public, at the head of an armed force of 600 men, and proclaimed a 
revolt against the then existing govemment Président Menendez 
was giving a banquet at the time, celebrating the anniversary of his 
triumphant occupation of the capital flve years before. In the tu- 
mult that foUowed, he was either slain by his political enemies, or 
he died suddenly from the eflect of the excitement caused by the 
hostile démonstration. The government of Menendez was over- 
thrown, and Gen. Carlos Ezeta proclaimed provisional président by 
the army. He immediately assumed the reins of govemment, and, 
with the assistance of his brother, Gen. Antonio Ezeta, proceeded to 
establish his executive authority, — not, however, without serions 
opposition. He was called upon to face an armed démonstration 
made against him on the part of Guatemala, and to encounter ré- 
sistance at home, headed by Gen. Eivas, supporting the claims of 
vice président Ayala for the constitutional succession to the presi- 
dency. The Ezetas, however, were successful in their military 
opérations. In a sanguinary struggle with Gen. Kivas for the 
capital, the latter was defeated, and afterwards shot as a traiter. 
Through the intervention of the members of the foreign diplomatie 
corps, Guatemala was induced to agrée to peace on condition that 
the people of Salvador should be allowed a free expression in the 
choice of their président; and, in September, 1890, Gen. Carlos 
Ezeta was elected provisional président of the republie, and, on the 
flrst day of March, 1891, he was duly installed as président, with 
Gen. Antonio Ezeta as vice président, for the fuU term of four years. 
Gen. Antonio Ezeta afterwards became commander in chief of the 
army. Référence to other disturbances that followed will not be 
necessiiry. It is suflBcient for the présent purpose to say that 
the Ezeta govemment managed, by the use of vigorous measures in 
suppressing opposition, to continue in power down to the time of 
the occurrences which hâve been described in the testimony, and 
deemed relevant and material in the présent examination. 

A knowledge of what has just been stated, pertaining to the ré- 
cent history of Salvador, drawn from public reports, appears to be 
necessary, however, to a clear understanding of the facts involved 
in the charges made against the défendants. On the 29th day of 
April, 1894, a révolution against the Ezeta government broke out 
in the military garrison at Santa Ana, a city in the western part of 
the republic, and distant about 60 miles from the capital. The 
révolution appears to hâve involved at flrst only a regular battalîon 
of 500 men, stationed at that place, but it soon spread to other 
departments of the republic. Gen. Antonio Ezeta, the commander 
in chief, was stationed at this time at Santa Ana, as was also Gen. 
Jacinto Colocho, the commander of the garrison. After an unsuc- 
ce«8ful attempt to recover the garrison, thèse ofHcers, with a few 
men, retreated to Coatepeque, a place about 12 miles nearer the 
capital, where a force was gathered, and from which point opéra- 
tions were directed against the revolutionary forces. In an engage» 
v.fiiF.no.ll— 62 
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ment tkattook place on May 3d, Gen. Ezeta was wounded, and Gen. 
BolâJKM becamé commander of the army. On May 23d, Gen. An- 
tonio Ezeta, having recovered from his wonnds, resumed oommajid, 
and tàereafter directed the opérations of the govemment forces in 
that department. In the meantime the révolution had gained 
etrèngth in other departments of the republic, under the leadership 
of GennEafael Antonio Gutierrez, who bas since become président; 
and on Jane 4, 1894, Gen; Carlos Ezeta fled from the capital, and, 
taking passage in a vessel at La Libertad for Panama, he proceeded 
(so it is reported) to New York, and thence to Europe. Gen. An- 
tonio Ezeta thereupon became the acting président On June 4th 
he and ibia army retreated in the direction of Santa Tecla, or New 
San SalïTador, arriving there on June 5th, and on the 6th the retreat 
waa continùed to the port of La Libertad.' Between April 29th and 
June Ctha number of battles and skirmishes took place between 
the contending forces, in iwhich several hundred on both sides were 
killed and wounded. The force under Gen. Antonio Ezeta numbered 
at one time about 1,700 men, but it was reduced by désertions, and 
losses in kîlled and wounded, toa few hundred, when the remuant of 
the army, under the itnmediate command of Gen. Colocho, reached 
La Libertad. While thèse opérations were in progress the govern- 
ment Of the United States dispatched the United States steamer Ben- 
nington; from Oalif ornia to Salvador, to look after the interests of 
citizens of the United States in that country during the révolution. 
This vessél was at the port of La. Libertad when Gen. Antonio 
Ezeta and; his ofScers and men reached that place. Among those 
ofïicers, Who had taken part in the military opérations on the part 
of the govemment undetCren. Antonio Ezeta, were Gens. Bolanos 
and Goldcho, previously mentioned; Lieut Col. Juan Cienfuegos, od 
the staff of Gen. Ezeta; and Capt. Morencio Bnstamante, fleld com 
missaiy. Upon the arrivai of G«n. Antonio Ezeta at La Libertad, 
he proceeded to the American coùsulate, and requested asylum on 
board the Bennington until the arrivai of the steamer San Blas, 
on it» way to Panama. The message was signaled to Capt Thomas, 
the commander of the Bennington, who granted the request, and 
Gen. Ezeta Immediately proceeded on board the vessel. Later on 
In the Btpie day, 16 others of Gen. Ezeta's company, inclnding the 
offlcers i hâve named, Went alongside of the Bennington, in a 
lighter, and applied for asylum. This request was at flrst refused, 
on acconnt of a lack of accommodations on board the vessel; but, 
the pursuing revolutionary forces threatening to follow the fugitives 
nnder the beam of the Bennington, they were taken on board. 
Three days, later the steamer San Blas arrived at La Libertad, when 
the comittander of the Bennington proceeded to make arrangements 
for the transfer of the fugitives, on board that vessel. The arrange- 
ments were interrupted, however, by commissioners representing 
the successfnl revolutionary party, requesting that they should hâve 
an opportunity to make à demand for the extradition of thê fugitives 
on charges of murder, arson, robbery, and râpe. The fugitives were 
accordingly detained on board the Bennington, and, în view of 
tbe disturbed condition of affaira in^SaJvador, this concession waa 
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deemed by Gapt. Thomas a courtesy to the new goyernment, of 
some conséquence, in tlie favorable infliience it would probably 
hâve upon the authorities in securing the safety of American citi- 
zens residing in that country. Upon the arrivai of the next vessel 
at La Libertad, bound for Panama, the fugitives again requested 
permission to leave the Bennington, that they might take passage 
on the departing steamer; but the request was refused by Capt. 
Thomas, under instructions from the secretary of the navy. The 
Bennington remained at La Libertad until July 25, 1894, during 
which time no extradition proceedings other than a demand by the 
govemment of Salvador for the surrender of the fugitives appear 
to hâve reached Capt. Thomas. The vessel then proceeded north 
with the five fugitives onboard, who hâve been the subject of thèse 
proceedings. What became of the other 1 2 is not disclosed by the 
testimony in the case. The Bennington arrived at Acapulco, Mex- 
ico, July 30th or 31st, where a request on the part of the fugitives 
to be allowed to leave the vessel was again refused. Leaving 
Acapulco August 2d, the Bennington arrived ofl the harbor of San 
Francisco on the 14th of August. The govemment of Gen. Gutier- 
rez, as provisional président of Salvador, was formally recognized 
by the président of the United States on August 3, 1894, by the ré- 
ception of Dr. Horacio Guzman as envoy extraordinary and minister 
plenipotentiary of the republic of Salvador. This last fact may be, 
in part, an explanation, and a suiflcient reason, why the fugitives 
were detained on board the Bennington until the arrivai of the 
vessel at this port; but, however that may be, that question is not 
before me for considération. In passing upon the plea to the juris- 
diction, I declined to enter upon any inquiry as to the conduct of 
the navy department in bringing the fugitives to San Francisco. 
The fact that they were found by the marshal in this district was, 
in my opinion, sufiicient for the purpose of this examination ; and I 
now only refer to this previous history, that the charges against 
the accused may be considered in the light of ail the surrounding 
circumstances. 

The authority for the présent examination is derived from the 
statutes of the United States, the treaty between the United States 
of America and the republic of Salvador, and a mandate isSued by 
the department of state under date of August 11, 1894, which recites 
that an application had been made in due form, to the proper au- 
thorities for the arrest of Antonio Ezeta, Léon Bolanos, Jacinto 
Oolocho, Juan Cienfuegos, and Florencio Bustamante, charged with 
the crimes of murder, robbery, and arson. The certiûcate further 
recites that it was alleged that the parties named were fugitives 
from the justice of Salvador, and were believed to be within the 
jurisdictîon of the United States; that it was proper they should 
be apprehended, and the case examined in the mode provided by 
the laws of the United States; that those facts were certifled to 
the end that the évidence of the criminality of the accused might 
be heard and considered, and, if deemed sufiicient to sustain the 
charges, the same might be certifled, together with a oopy of ail 
the proceedings, to the secretary of state, that a warrant might 
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Issue for theîr surrender, pursuant to said treaty stipulation. In 
oonfonMty with this mandate, Eustorjio Galderon, the consul of Sal- 
vador attiiis port, on the 22d day of August, 1894, flled fire separate 
oomplalnts against the accused, charging Juan Cienfuegos with an 
attempt to murder one Andres Amaya on January 3, 1894, in front 
of the house occupied by said Amaya as his résidence in the city 
of San Salvador; Léon Bolanos and Florencio Bustamante, with 
the murder of four persons, names unknown, on the 29th of May, 
1894, in the gulch of Las Pulgas, in the canton of Primayera; An- 
tonio Ezeta, Léon Bolanos, .Jacinto Oolocho, Juan Cienfuegos, and 
Florencio Bustamante, with the murder of one Casimiro Henri- 
quez oti the 3d of June, 1894, in the village of Coatepeque; An- 
tonio Ezeta, with the robbery of José Ruiz and Evaristo Ambrosy, 
constitiiting the flrm of Ambrosy & Ruiz, having in charge the 
agency of the International Bank of El Salvador & Nicaragua, 
of the sum of $2,584, on the 3d (5th) of June, 1894, in the city of 
Santa Tecla, or New San Salvador; Antonio Ezeta and Juan Cien- 
fuegos, with the murder of Tomas Canas on June 6, 1894, on the 
public road leading from the city or town of Santa Tecla, or New 
San Salvador, to the city or town of La Libertad. iTpon thèse com- 
plaints, warrants were issued, and the accused brought before me 
for examination. After the testimony on the part of the govem- 
ment of Salvador had been introduced, it appeared insufiScient to 
hold Jacinto Colocho on the charge preferrfed against him, and 
accoPdingly, on motion of counsel, he was discharged. Testimony 
was thereupon introduced on the part of the remaining défendants, 
and the ^question now is whether, upon the facts proven, and the 
rules of law applicable thereto, they, or any of them, should be held 
for extradition, under the terms of the treaty. For the purpose of 
ascertaining whether the évidence sufficiently establishea the char- 
ges of crime against the accused to justify me, as a committing 
magistraite, in holding them for extradition, It becomes necessary 
to détermine at the outset the degree of proof required to support 
the accusations for the purpose of thèse proceedîngs. 

Section 5270 of the Eevised Statutes of the United States, relating 
to extradition, provides that: 

"If, on suçh hearing, he [the committing magistrate] deems the évidence 
sufflclent to sustain the charge under the provisions pf the proper treaty or 
convention, heshall certlfy the same," etc. 

This section had its origin in section one of the act of August 12, 
1848 (9 Stat at Large, 302). The treaty under considération was rati- 
fled in 1874, and prô vides that fugitives from justice shall be delivered 
up only 'fqpon such évidence of criminality as aceording to the laws 
of the place where the fugitive or person so charged shall be found 
would justily his or her appréhension and commitment for trial if 
the crime had been there committed." Section 1014 of the Revised 
Statutes of the United ëtates, relating to the arrest of offendera 
«harged, with any crime or offense against the United States, pro- 
vides that they may be arrested and Imprisoned, or bailed, "agreeable 
to the usual mode of procesa against offenders in such state.'^ 
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The défendants havîng been found witMn the territory of the 
State of California, the law of this state must furnish the raie of pro- 
cédure in this examination. The Pénal Code of California, under 
the title relating to proceedings in criminal actions, provides as fol- 
lows: 

"If, after hearing the proofs, It appears either that no public offense has 
been committed, or that there is not sufflcient cause to believe the défendant 
guilty of a public offense, the magistrate must order the défendant to be dls- 
charged, • • ♦ ." 

Section 872 provides: 

"If, however, it appears from the examination that a public offense has been 
committed, and there is sufflcient cause to believe the défendant guilty thereof, 
the magistrale must make or endorse on the déposition an order, signed by him, 
to the foUowing effect: It appearlng to me that the offense in the within dépo- 
sitions mentionea (or any offense according to the facts, stating generally the 
nature thereof) has been committed, and that there is sufflcient cause to believe 
the within-named A. B. guilty thereof, I order that he be held to answer to 
the same," etc. 

The degree of proof that will enable the committing magistrate 
to détermine that there is sufflcient cause to believe the défendant 
guilty of a public offense has been discussed by eminent judicial au- 
thority. Chief Justice Marshall, sitting as a committing magistrate 
in the Aaron Burr Case (1 Burr's Trial, 11), stated a rule which has 
been folio wed in this country. He said: 

"On an application of this kind, I certainly ehould not requlre that proof 
which would be necessary to convict the person to be committed, on a trial In 
chief, nor should I even require that which should absolutely convince my 
own mind of the guilt of the accused. But I ought to require, and I should re- 
quire, that probable cause be shown; and I understand probable cause to be 
a case made out by proof, fumishing good reason to believe that the crime 
alleged has been committed by the person chargea with havlng committed it" 

Mr. Justice Washington, in deflning the expression "probable 
cause," said it was "a reasonable ground of suspicion, supported by 
circumstances sufficiently strong in themselves to warrant a cau- 
tions man in the belief that the jîerson accused is guilty of the 
offense with which he is chargea." Munns v. Dupont, 3 Wash. 
C. C. 31, Fed. Cas. No. 9,926. 

Judge Blatchford, in the Case of Farez, 7 Blatchf. 345, Fed. Cas. 
No, 4,645, fully conflrms this view of the law as to the évidence of 
criminality required in an extradition case, in the following lan- 
guage: 

"To say that the évidence must be such as to require the conviction of the 
prlsoner if he were on trial before a petit jury would, if applied to cases of 
extradition, be likely to work great injustice. The theory on which treaties 
for extradition are made is that the place where a crime was committed is 
the proper place in which to try the person charged with having committed it; 
and nothlng is required, to warrant extradition, except that sufflcient évi- 
dence of the fact of the commission of the crime shall be produced to justlfy a 
commitment for trial for the crime. In acting under the thirty-thlrd section 
of the Judiciary act of 1789 (section 1014, Eev. St.) in regard to offenses 
agaihst the United States, a committing magistrate acts on the principle that, 
In substance, after an examination Into the matter, and a proper opportunity 
for the giving of testimony on both sides, there is reasonable ground to hold 
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the acçused for, trIaL, -The coûtrary viëw woiiW léad to the conclusion that 
the accùsèd; slioùld npt be glven. up to be tried in the country in whicli tbe 
offense wa?' coéiiaîtféd,— the coiintry where the witnesses on both sides are 
presomptlVély to be fbund,— but should be ti-Ied In the country In whlch he 
may hapnento be found. Sùch a resuit would entlrely destroy thé object of 
Bucli treaties." 

To thesame efifect is the doctrine declared in Re Wadge, 15 Fed. 
864,16 Fed, 332; in Ee Macdpnnell, li BlatcM, 170, Fed. Cas. No. 
8,772; in Ee Behrendt, 22 Fed. 6Î39. 

In the case of Benson t. McMahon, 127 U. S. 462, 8 Sup. Çt 1240, 
Mr. Justice Miller, delivering the opinion of the court in that case, 
said: 

"The Subject of what proof shall be required for the dellvei'y upon réquisition 
of parties charged wlth crime is x2onsldered in article 1 of the treaty [wlth 
Mexico]* in regard to which it is provlded 'that this shall be dpne only when 
the fact of the commission of the crime shall be so éstablished as that the laws 
of the conntry in whfch the fugitive or the person so accused shall be foimd 
would justify hls or her appréhension and commitment for trial If the crime had 
been thére committed.' Taking this provisiott of the treaty, and that of the Re- 
vised Statutês above recited, we are of the opinion that the proceeding before 
tho coB?missioner is not to be regarded as in the nature of a final trial by 
which the prisoner eould be convicted or acqultted of the crime charged 
against him, but rather of the charaeter of those preliminary examinatlons 
whlch tàké place every day In this country before an examining or committing 
maKlStrate: for the pvirpose of determining whether a case is made out whlch 
will justify the holding of the acciised, either by imprisonment Oi* linder bail, 
to ultlmately answer to an indlctment, or other proceeding, in which he shall 
be finàllj^ tried upon the charge made against him." 

In thé ëiîamination, therefqre, of persons charged with being fugi- 
tives froin justice under a treaty stipulation such as we find in the 
présent case, the évidence of criminality inust confoïm to, and be 
weighed and judged by, the laws of this country, and particularly 
the laws ,of the place where the accused: is found. The évidence 
of çrimmality, to justify holding the accused for the action of the 
execûtiyë.upon surrender, n,eed not be such as would be required at 
the trial of the accused, bi^t must be such évidence as ordinarily 
obtainsat a preliminary examination, and amount to probable cause 
of his guilt; probable cause being such évidence of guilt as would 
furnish good reason to a cautious man, and warrant him in the be- 
lief, that the person accused is guilty of the offense with which he 
is charged. 

The flrst charge, in point of time, is that against Juan Cienfuegos, 
alias La Chucha. He is accused with attempting to murder one 
Andres Amaya On the 3d of Jahuary, 1894, at the city of San Salva- 
dor, in front of the house used by the said Amaya as his résidence. 
The dépositions introduced oiu the part of the republic of Salvador 
contain the statement of Andres Amaya, the party aggrieved; the 
testimony of Thomas Quijano, a police officer who arrested Cien- 
fuegos; and a statement by Cienfuegos himself. The déposition 
of Quijano and the dépositions, so called, of Amaya and Cienfiiegos, 
weré an taken on the 4tli day of January, 1894, the day folio wing 
the alleged attempt to murder. The statement of Andres Amaya 
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is briefly, that, at 10 :10 o'clock on the evenlng of the 3d of January 
one Manuel Casin offended him at hia own house, wliere he résides; 
that Gasin was accompanied by four or fire other persons; among 
thèse was Juan Cienfuegos, whom he recognized perfectly well; that 
this group were disguised; that they discharged their revolvers at 
him just at the moment he happened to be on the porch of his house, 
eonversing with one Don Mariano Moran; that Œenfuegos was the 
one who fired the flrst shot, pointing directly at the déclarant; that 
immediately afterwards the other persons discharged their revolv- 
ers; that he threw himself quicidy on the floor, the last shot passing 
near his ear; that they then left; that Manuel Casin, about six 
days previously, struck him from laehind with a revolver, dischar- 
ging a shot at him without injury; that Casin, for several days, has 
been waylaying the déclarant, to kill him; that the emnity which 
Manuel Casin bears towards him originated in the déclarant having, 
as departmental revenue coUector, prohibited him from entering on 
horseback inside a building occupied for the management of the 
office and for the deposit of distilled spirits, and from trampling on 
the guard. Thomas Quijano deposed that while on duty as a police 
offlcer, near the résidence of Amaya, he heard the report of several 
shots; that he proceeded quicidy to that place, and saw Ihree per- 
sons running, whom he did not know; he found Cienfuegos and 
another person together; that the person in company with Cienfue- 
gos succeeded in making his escape; that he managed to capture 
Cienfuegos; that Cienfuegos was carrying a revolver in his hand, 
which he handed to htm ; that three shots had been discharged from 
it; that Cienfuegos confessed to him at that moment that those 
shots had been fired by him at Don Andres Amaya; tliat he cannot 
identify the person in company with Cienfuegos; that he delivered 
the revolver to the police, and gave an account of the matter. The 
record which constitutes the letters rogatory requesting the sur- 
render of Cienfuegos also contains a statement to the authorities 
made by Cienfuegos upon his arrest. This statement is designated 
at the conclusion as a déposition. He stated that he was on his 
way to the theater in company with Don Manuel Casin, Dante del 
Papa, baritone of the présent opéra troupe, Antonio Guicho, a 
gentleman named Tîemo, and also another person; that when they 
were passing opposite the porch where Andres Amaya résides the 
latter was in the company of another person, whom he was nnable 
to recognize; that Amaya directed a shot from his revolver at the 
group; that Manuel Casin instantly fired a shot, and afterwards two 
more; that the déclarant fired two shots at the said Amaya; that 
he noticed Amaya close the porch, instantly; that ail his compan- 
ions scattered; that he alone appeared before Thomas Quijano, tbe 
flrst oflcer of police, and handed him his revolver, and told him 
that he had fired two shots at Amaya; that he saw that Amaya 
saved himself from the shots by placing himself behind the end 
column of the porch; that ail of his companions wore cloaks, except 
Casm, who wore a sort of an overcoat, and the déclarant, who was 
dressed in citizen's clothes; that during the two days prior thereto 
he was constantly escorting Don Manuel Oasin, by order of Gen. 
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Antonio Ezeta, with instructions to guard Manuel Casin so tliat no 
oné sbonia hann liim, and especially in conséquence of a misunder- 
standing wMcli existed between Manuel Casin and Andres Amaya; 
that he flred the shots at Sefior Don Andres Amaya with. a Tiew of 
def ending Don Manuel Oasin. 

Upon this évidence of criminality, the record shows that an order 
was made by the court No. 1 of first instance, at San Salvador, on 
the 5th day of January, 1894, that the suspected party, Don Juàn 
Cienfuegos, should remain in temporary custody, there being suffi- 
cient cause therefor, and that the record of the prooeedings. should 
be submitted to the alcalde. Nothing further appears, from the 
dépositions and record, relative to what other proceedings, if any, 
were taken against the accused, except that on June 22, 1894, an 
order was made by the court No. 1 of flrst instance that letters 
rogatory should issue to the commander of the Bennington for the 
surrender of Juan Cienfuegos for the alleged attempt to murder 
Andres Amaya. The accused, in his testunony before me, testiûed 
to substantially the same facts as are contained in the statement 
made by Mm upon his arrest He admits that he shot at Don 
Andres Amaya at the time and place stated, and whUe he was in 
Company with Manuel Casin, but he justifies himself by swearing 
that he shot only after Amaya had opened flre on them; and that 
when he did shoot he did so to défend and protect the life of Manuel 
Casin, whose person he had been detailed to guard by the order of 
his chief ofacer, Gen. Antonio Ezeta; that his orders were to dress 
in citizen's clothes, and to place himself at the order of Manuel 
Casin, ^nd that he should défend him at ail hazards, and, before he 
should allow him to be killed, that he should flrst allow himself to 
be killed, He further testifled that he was taken, upon his arrest, 
to the policé station, and was there asked to make a statement, which 
he did; that soon afterwards Gen. Antonio Ezeta arrived at the sta- 
tion, and procured his release; that an hour after that he was re- 
arrested by order of Président Carlos Ezeta ; that he was put in a 
place where the flags are kept at the police station; that he re- 
mained there for three days, and was then released by instructions 
oonveyed by the chief of staff from Président Carlos Ezeta; that 
since that release he has never been rearrested for the same charge. 
He also testifled that he knew Amaya by sight, but had never talked 
with him. 

A technical objection is made to the dépositions of Amaya and 
Cienfuegos. It is urged that they are but mère statements, and 
not dépositions, and that, not being dépositions, whatever they 
contain is not évidence against the accused. This contention is 
based upon the récitals as to the imposition of an oath to tell the 
truth, contained in the introductory part of the dépositions. It ap- 
I)ears tha;t in àll ûf the dépositions where a witness, not a party 
interested, is swom, the following récital occurs as to the adminis- 
tration of thé oath, varying somewhat in phraseology: 

"There being présent the witness , to whom I read the penalties in- 

eurred by those who testify falsely In criminal proceedings, and, upon being 
sworn in légal form, he promised to tell the truth, he stated," etc. 
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Ta tfie statement of Andres Amaya the Introduclory récital is in 
the foUowing form: 

"A man who felt aggrieTed appeared, and I Instructed hlm as to hls obliga- 
tion to tell the truth, upon being Interrogated by com];>eteat authoritles, and hs 
promised to do so, dedaring," etc. 

That of Oienfuegos reads: 

"Tliere being présent a man mentioned in tWs proceedlng, to whom I Im- 
pose the obligation of telllng the truth, upon being Interrogated by compétent 
authority, and he promised to do so, saying," etc. 

A perusal of ail the dépositions introduced discloses the fact that 
It does not distinctly appear that the complâinant or party ag- 
grieved taies an oath in the same form as that of a witness. But 
in other respects the dépositions are similar, and the conclusion 
in ail of them ia substantially the same. In every one the déclarant 
appears to hâve been interrogated, and it is significant that the pro- 
ceeding is called a déposition at the conclusion. Section 5 of the 
act of August 3, 1882 (22 Stat. at Large, 216), provides: 

"That In ail cases where any dépositions, warrants, or other papers or copies 
thereof shaU be offered In évidence upon the hearing of any extradition case 
under tltle slxty-slx of the Kevised Statutes of the United States, such dépo- 
sitions, warrants, and other papers, or the copies thereof, shall be received and 
admltted as évidence on such hearing for ail the purposes of such hearing If 
they shall be properly and legally authentlcated so as to entltle them to be re- 
ceived for slmllar purposes by the tribunals of the forelgn conntry from which 
the accused party shall bave escaped, and the oertlflcate of the principal 
diplomatie or consular offlcer of the United States résident in such forelgn 
country shall be proof that any déposition, warrant or other paper or copies 
thereof, so offered, are authentlcated in the manner required by thls act." 

It appears by the stipulation flled by counsel in thèse cases that 
ail the dépositions and other papers offered in évidence on the 
part of the republic of Salvador are so certifled. This certiflcate 
covers the statement or déposition of Andres Amaya, and under the 
statute it must be received and admitted as évidence for ail the 
purposes of the hearing. While the dépositions were being read, 
objections were offered to certain portions of the testimony of 
some of the witnesses on the ground that the évidence was either 
incompétent, irrelevant, or immaterial, as, for instance, that the 
testimony was clearly hearsay. I sustained objections of this char- 
acter, and on motion the testimony was struck out; but, doubting 
the propriety of this ruling, I afterwards suggested that a motion 
to strike out was unnecessary, as I would disregard testimony 
deemed inadmissible under the rules of évidence prevailing in this 
country. This ruling was not intended, however, to go any further 
than to indicate the raies of évidence applicable to the substance 
of the testimony. The form of the dépositions or other papers i» 
clearly covered by the certiflcate under the act of congress. But 
the statement of Andres Amaya, if deemed defective in failing to 
show that the déponent had been swom to tell the truth, is not 
of itself essential to establish the charge against Oienfuegos. The 
depoâtioo of the police ofllcer, Thomas Quijano, which is admittedly 
free from the alleged defect, serves, in my opinion, to establish » 
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probable ■ cause df ^ilt, sufacient to justify me in holding tbe de- 
fendant for extradition; certainly so, in view of Ms admissions. 

i A» tbe act wa<s committed some four months befiye the révolution 
begam, it is ïfnee f rom any politicaJ aspect, so far as the act charged 
itself is concerned; and the only question to bè determined is 
whether the évidence of criminality amounts to probable cause of 
the guilt of the accused. As stated above, the admission of ttie 
accused, both as it is icontaîned in the record and as made at the 
hearing, that he shot ât Amaya, reinoves any doubt upon this 
question. It appears to me that, even in the absence of the ad- 
missions 6f the accused, thé évidence of criminality presented is 
sufBcieht to' àmount to probable cause. His justification — that he 
was meMj' âCting in obédience to the orders of his superior ofQcers 
in pi-otééting the life of Oàsin — cannot hère be considered. What 
that defëhsè would amoutit to upon the trial of the case in Salvador 
cannot iiôw be determined, nor is it necessary. The fact that he 
fired the shbts in défense of himself and Casin is obviously a matter 
of défense, to be presented in thé tribunals of the republic of 
Salvador upon a full hearing of the case, where ail the witnesses 
of the afflair may be secured. The testimony for the prosecution 
establîshés the fact that the aet charged v^as in fact committed. 
And as this évidence amoûnts to probable cause, the inquiry need 
go no further on this preliminary examination, unless there is some 
explanatiôn to be made which does not contradict or impugn the 
testimony on the part Of the prosecntion, but serves to explain it 
so as to show that the Conséquence otherwise deducible does not 
follow. This I nnderstand to be the law declared in U. S. v. White, 
2 Wash. C. C. 29, Fed. Cas. No. 16,685; and in Catlow's Case, 16 
Op. Attys. Gen. 642; IMoore, Extrad. p. 528. 

Counsel for the défendant contends that as Cienfuegos was re- 
leased by order of his superior officers, and has never been prose- 
cuted, or ahy steps taken against him, for the part he took in the 
alleged' attempt to murder Andréa Amaya, until after he had talien 
refuge on board the Bennington, this revival of the prosecution is 
nothing hiore dr less than an effort on the part of the présent gov- 
ernment of Salvador to secure the person of the accused for the 
purpose of Wrealiing theîr vengeance on him for the part he tooli 
against thetii in the late War. This argument is not, perhaps, des- 
tituté of force, but it is not a matter of which I can properly take 
cognizance, in view of the dther features of this particular case. 
He was not tried for the Ofïerise, nor was he pardoned, but, being 
discharged frOm prison by order of Président Don Carlos Ezeta, he 
àppears to hâve enjoyed a privilège conferred by executive authority 
équivalent to an order entered only by judicial authority in this 
country, pemiifting the acèuséd to be discharged from custody on 
his own recdgnizance. If this is a correct interprétation of the 
proceedings stated in the J^ècord, then Col. Cienfuegos has con- 
tinued subject to arreSt ànd trial upon this charge. If, as is 
elaimed, he is being extrâdited for a political purpose, that is a 
Ttiatter which can verj^ pT'bperly be called to the attention of the 
executive when he cornes fo réview my action. 
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The next charge Ib that against Léon Bolanos and Florencio Busta- 
mante, for the hanging on the29th of May, 1894, of four unknown per- 
«ons at Las Pulgas ravine. The accusation rests on the déposition of 
one witness, named Leopold Maza. This déposition was taken on 
June 24, 1894 The witness déposes "that wliat he knows f rom ocular 
évidence only is" that Florencio Bustamante, alias Monkey in the 
Hole, by order of Léon Bolanos, hung four persons, in Las Pulgas ra- 
vine, at the end of May, at 11 o'clock a. m.; that he does not know the 
liâmes of thèse persons, but he knows that they were from the 
volcano of Santa Ana. The witness then proceeds to asaign a 
motive for the hanging, which he says Avas that some soldiers had 
found thèse persons hidden in certain little houses located in Prima- 
vera canton; that Léon Bolanos carried away said persons to a 
house situated in Las Pulgas ravine, to take their dépositions, and, 
said persons having declared that they had concealed themselves 
in conséquence of not having taken part either for or against 
the révolution, Bolanos ordered Bustamante to hang them. The 
witness then goes on to state what took place at the hanging. He 
■says that Bustamante took thèse persons ont of the house, carry- 
ing one of them bound by the neck; that, having come to a post 
in the yard of the house, Bustamante tied the lasso, and dragged 
him by his feet, in order to hasten the exécution; that he ac- 
complished their death; that Bolanos was présent. The witness 
then continues his testimony by making statements intended to im- 
plicate Antonio Ezeta and the défendants connected with this 
particular charge with the commission of many other offenses, 
and with gênerai lawlessness. Thèse latter statements are mani- 
festly based upon public rumors, and are therefore hearsay. Al- 
though the witness stated at the close of his déposition that one 
Kodrigo Escobar and others, whose names he did not recollect, 
could testify in the matter, yet the déposition of Rodrigo Escobar, 
contained in the record, makes not the slightest allusion to the 
hanging in question, and the testimony of no other witness bearing 
upon this accusation is produced. It may be said that, in the dépo- 
sition of Carmen Quinteros, référence is made to this charge, but 
she bases her knowledge of the facts she relates upon the publicity 
of the affair in the canton. Her testimony is consequently without 
value. I must therefore rely upon the testimony of this solitary 
witness, Maza, to ascertain whether probable cause of the guilt of 
the accused is made out. The motive testified to by him, if indeed 
such évidence could be accepted as against thèse défendants, is at 
best but hearsay, for the witness is very careful to say at the out- 
set of his testimony "that what he knows from ocular évidence only 
is" that Bustamante hung four persons by order of Bolanos. This 
réservation on the part of the witness would limit his knowledge 
of what took place to the hanging itself, and it is difflcult to under- 
staud, without some explanation, how he could know, by ocular 
means only, that an order was given at ail, or what the motive for 
the alleged hanging was. Assuming that he did hâve such knowl- 
edge, it must hâve been based upon information received from 
otiiers, and, being hearsay, it is not admissible against Bolanos. 
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ThiB Ib the only évidence in the testimony of this witness impllcatîng 
Bolanos in any way wlth the alleged murder of tlieae four persons. 
The fact tjiat Bolanos may hâve been présent at the all^ed hanging, 
in the absence of any testimony, other than hearsay, that he took 
any part or oontribnted in any way to the exécution, is clearly not 
sufficient The évidence contained in the déposition does not, in 
my judgment^ so connect Bolanos with the alleged hanging as to 
warrant me in saying that I hâve good reason to believe that he 
is probably gnilty. While the testimony as to Bustamante is more 
spécifie and certain, yet, taken as a whole, it is also far from being 
saticfactôry. I am not inclined, in view of the inconsistencies and 
palpable hearsay testimony contained in the déposition, to place 
much reliance on the uncorroborated testimony of this witness. 
The faet cannot be overlooked that although he stated that one 
Rodrigo iEscobar and others, whose names he did not recall, could 
testify in this matter, the former person, despite the fact that in 
his déposition he takes a wide latitude in making charges against 
individuals, and as to the character of crimes committed, yet fails 
to say a single word to substantiate the witness Maza as to this 
charge. In view of the magnitude of the crime, it is singular that, 
if four persons were in fact hung upon such slight provocation, 
more satisfactory évidence was not produced. A committing magis- 
trate wotild not be justiâed, in my opinion, in holding for extra- 
dition thèse accused persons, on so serions a charge, upon such 
unsatisfactOry évidence. The accused deny that they had anything 
to do with lie hanging of four men, or any men or man, at the 
time and place indicated, and under the circumstances detailed. 
They testify that a battle took place on that day, that there were 
some of their soldiers killed and wounded, but liât they captured 
no prisoneïB. It may be observed that the testimony of the witness 
Maza was not taken until the 24th of June, 1894, nearly a month 
aïter the alleged hanging took place, and nearly three weeks after 
the accused had sought refuge on board the Bennington. The fur- 
ther fact that the identity of the four persons said to hâve been 
hung was not established tends to the conclusion that the whole 
affair is involved in too much uncertainty to warrant a commit- 
ment of tihe accused for the offense charged. But, whatever may be 
the actual facts conceming this affair, hostilities were in progress 
between the govemmental and revolutionary forces in the vicinity 
of Las Pulgàs ravine at that time; and the testimony shows that 
the açts of the accused, assuming that the testimony of this witness 
is true, were associated wlth the military opérations at that place. 
It remains, therefore, to détermine that feature of the case, which 
will be done at a later stage of this opinion. 

The thiM charge is that against ail of the fugitives, viz. Antonio 
Ezeta, Léon Bolanos, Jacinto Colocho, Juan Cienfuegos, and Floren- 
cio Bustamante, for the murder of one Casimiro Henriquez, on June 
8, 1894, at the plaza of the village of Coatepeque. Jacinto Colocho 
having been discharged for want of suflBcient évidence to connect 
him with this oSeuse, his relation to the case will not be further 
considered. 
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It appears, from the déposition of Apolonio Henriquez that on 
June S, 1894, one Geij. Emilio Avelar, an officer nnder Gen. Ezeta, 
came to the deponenfs house, and took Ms son away a prisoner; 
that, on arrÏTing at the vanguard of the anny, he sought to shoot 
his son; that Gen. Avelar was dissuaded from his purpose by the 
opposition made by the physicians in charge of the ambulance; 
that Gen. Avelar thereupon turned his son over to Gen. Bolanos, 
and that the latter ordered that he be delivered to Gen. Ezeta; 
that while on the way to Gen. Ezeta's headquarters, the prisoner 
was maltreated by soldiers and women; that upon reaching Gen. 
Ezeta's headquarters the latter, on being told that the prisoner 
was a spy, struck him, and ordered him to be hung; that the women 
begged the gênerai to deliver the prisoner over to them, to do as 
they pleased with him, which request he granted; that the prisoner 
was then taken to the plaza of the town of Coatepeque; that on 
the way he was severely maltreated; that he was hung at the 
plaza; that Cienfuegos, Bustamante, and another person gloated 
over what they had done; that Bustamante, enraged at the corpse, 
eut the rope, in order to see it fall, and Cienfuegos, supposing it 
still had life, directed several shots from his revolver into the 
body; that many persons can testify to ail this; that there was no 
cause for the exécution of his son, since he was neither a participant 
in the révolution nor in the forces of Ezeta. As it does not appear 
that the déponent testifled as a witness under oath to the mat- 
ters he undertakes to narrate, and manifestly could not hâve had the 
knowledge to so testify as to ail the particulars related, his déposi- 
tion cannot properly be considered as anything more than a state- 
ment of the complaint of an aggrieved party. The witness Anas- 
tacio Ruano testifies that Ezeta, believing it true that he (Casimiro 
Henriquez) was a spy, as well as enemy, ordered him to be hanged 
in the public plaza, in carrying ont which order, Juan Cienfuegos, 
Florencio Bustamante, and one Fernando Salguero took part. Mati- 
ricio Escobar déposes that he saw Casimiro Henriquez being carried 
a prisoner by Gen. Emilio Avelar and the colonels, Juan Cienfuegos 
and Florencio Bustamante, accompanied by soldiers and women, 
who were stoning and clubbing the prisoner; that they directed 
their steps towards Ezeta's headquarters ; that about a quarter of 
an hour later the same party retraced their steps, going towards 
the plaza, and then to the middle of it, where they hung Henriquez 
on a public lamp-post; that the authors of the deed were Florencio 
Bustamante, Juan Cienfuegos, and one Fernando Salguero; that 
déclarant saw Juan Cienfuegos discharge shots into the body of 
Casimiro Henriquez. Horacio Olmedo testifled that Ezeta gave 
the order to the soldiers who were conducting Casimiro Henriquez 
as a criminal that they should do what they pleased with him; 
that shortly after that he was hung in tjie plaza of Coatepeque; 
that when nearly dying he was lowered from the post, and Cien- 
fuegos fired two shots at him. Rodrigo Escobar deposed that he 
heard and saw, also, that Antonio Ezeta gave the order the evening 
of the 3d of June, 1894, to hang Casimiro Henriquez, upon being told 
that the latter was of the advance guard, and he delivered him to 
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the i)6piilac!e to do as they wi^efd with him, and in thls imanner he 
*raà t^liéia! âway tô bé hung; that the déclarant did not witness 
thë liètiaigiïijg: Francisco Meriènidéa teàtified : 

"That Biûong the many crimes pêrpeérated In Coatepeque atirlng the tîme 
aboùt WhlëU h« Is asked, in consequeBce of hls having been a 'PèsWent of that 
town, hé wltnessed only the death Imposcd npon Caslmiro Henrlquez, by hang- 
Ing, m the plfl^ of sald town, on the 3d of the présent mpnth [June], at about 
six o'clock p.ji,; the order for ^hlch exécution was glven, as piiblidy known, 
by Antonib ïïzeta. But dèclatant dld not give his attention to whom the 
perpétratdrB bf the crime were." 

The défendants ail testify that tîiey had nothing whaterer to do 
with the hanging of Caùmiro Henriquez, and that théy|did not even 
witness the occurrence. It is not claimed that Antonio Ezeta was 
présent. Hia connection with the all^ed murder was in giving 
the^ prder tp exécute Heniiquez, and turning him over to the soldiers 
and wonien, that they roight accomplish that design. One of the 
witnesses for the govèrninent of Salvador testifies positirely that 
he heard and saw titie ocder giren. Ezeta testified, in answer to the 
questiqn that he détail the circumstances under which he saw 
Gasimiro Henriquez on that day, that: 

"The forces that capttréd him [Henriquez] took him, and carrled him 
thrpogi^the str^ts of Coatepeque. Upon hearlng the noise of the people, I in- 
qulreji àhout the matter, and learned that he had been captured, and was 
being carried throiigh the streets. Subsequently, I was informed that he had 
been klllëd; Frobably, he was hung; Q. Dld you see him hun^? A. No, sir, 
I did not I saw him when he was dead. Q, Dld you order him to be hung? 
A. No, 8lr>,I dld not; but, in conscienpe, I will state that I belleTe he was well 
IdUed, bebâiMe he was a rebeL" 

Cienfuegos daims that when the hanging took place he was 
with Gén; Ezeta at the latter's headquarters. He admits that he 
heard the tumult of the soldiers and women; that they were shout- 
ing, ^'Deàth to the traiter!" and that they were carrying some one, 
whôm he could not see; and that the crowd flnally tumed towards 
the plaza, which, he testifies, was about four blocks distant from 
Ezeta's headquarters. He states that whîle ail this excitement was 
going on> he remained about the corridor of the house; that he did 
not follow the crowd, and took no part in the hanging. Bustamante 
claimed OU .the stand that he did not even see the exécution, 
but subsequently in his testlmony he contradicted himself by ad- 
mittîhg that he did witness it. He claimed that he did not see 
the hanfeiûg because at the time he was busy with his carts sta- 
tioned at the plaza; but, as the exécution took place on the plaza 
itself, he must hâve witnessed it, as he subsequently admitted. 
But this têstiinony on behalf of Cienfuegos and Bustamante does not 
offset thé positive évideflce produced by the govemment of Salvador 
to the eîfect that Cienfuegos and Bustamante were both seen with 
the populace on that occasion; that they, with others, had the 
prisonér in cUstody; that they actually took part in the hanging, 
the partieular part which each of them took in the exécution being 
deëCribed by the witnesses in unmistakable language. Prom the 
iestimony I flnd that thére is sufBcient évidence of criminality to 
warrant me in holding that there is in this case probable cause to 



IN RE EZETA. 991 

believe that Antonio Ezeta, Juan Cienfuegos, and Florencio Busta- 
mante are guilty of this crime as charged. Whether the act chargod 
was a political offense, within the meaning of the treaty, will be 
considered hereafter. 

The only testimony I hâve been able to find in the record tending 
to ooïfhect Gen. Bolanos with this affair is that of Anastacio Kuano,, 
ffiat Henriqnez was delivered, by order of Gen. Bolanos, to Gen; 
Ezeta, and the testimony of Horacio Olmedo, "that Gen. Léon 
Bolanos, haying taken part in the afCair, exciting the populace, in 
order that the exécution should be more bloody." This last state- 
ment, at most, is but a mère récital, without any direct averment 
as to any spécifie act tending to connect Bolanos with the deed. 
The accused testiôes that on June 3d, the day Henriquez was hung, 
he was in command of the artillery on a hill outside of the city of 
Coatepeque; that he did not reach the city until 7 o'clock in the 
evening, and knew nothing of the hanging until he was informed 
about it at 6 o'clock of that day. He dénies having had any con- 
nection whatever with the exécution. The évidence against this 
défendant is not, in my judgment, sufificient to justify his comrait- 
ment, and he will therefore be discharged. 

The fourth charge is against Antonio Ezeta, for the robbery of 
the International Bank of Salvador & Nicaragua, in the city of 
Santa Tecla, or New San Salvador, on June 5, 1894. The déposi- 
tions of three witnesses were introduced in évidence on the part 
of the government of Salvador. The principal witness is one José 
Kuiz, who testifies to ail of the matters connected with the alleged 
robbery. His déposition is as follows: 

"The agrency in this city of the International Bank of Salvador is in charge 
of the house of Ambrosy & Rulz, located in the same, of which the déponent ■ 
is a partner; that in effect, on the 5th day of this month [.Tune], about one 
o'clock in the afternoon, there arrived, where the déponent was, an officer ac- 
companying his clerk, Senor Enrique Orellana, and the clerk and that ofBcer 
stated to the déponent that he was wanted at the agency by a chief or su- 
perior officer, to make a transaction; that then the déponent went to the agen- 
cy, and met in the same a colonel, and many other offlcers besides, of Gen. 
Antonio Ezeta, who had on that day reached hère at about ten o'clock a. m.; 
that said superior ofRcer or colonel, on seeing the déponent, said to him that, 
pursuant to order of the senor président of the republic, Don Antonio Ezeta, 
that he (the déponent) should hand over to him ten thousand dollars of the 
funds of the said agency, threatening him at once if he did not do so; that 
the déponent replied that in the agency there were not ten thousand dollars, 
and that then the said colonel said to him (the déponent), in an insolent tone, 
and always threatening him, that he should turn over what there might be, 
but without delay, because the président, Antonio Ezeta, was boooming im- 
patient; that in conséquence of that the déponent saw himself (orced to give 
what there was in the vault of the agency, and ordered the vault opened, and, 
the vault being opened, the latter, the said colonel, aud the officers indicated, 
ex-tracted the money which it contained, wliich they counted themselves, in 
présence of the déponent, and it reached the sum of two thousand fivehun- 
dred and «ighty-four dollars, which they carried away to the said Ezeta, who 
was in one of the habitations or apartments of the Gran Hôtel, the déponent 
having accompanied them, by order of the same colonel; that Ezeta, after re- 
ceiving the said sum, ordered called the paymaster of his forces, Col. Don 
Kudolf Quell, to whom the sa'me was delivered, and the latter gave him (the 
déponent) a receipt for the money, which receipt was given and placed by or- 
der of the said Ezeta, and the déponent remitted then the said receipt to the 
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boart) et airectors of the bank (Gerencla), Jurnlshlng H an account of wha-t 
ba<l occtUTed; that he (the déponent) does not know the lutme of the colonel, 
iior tbat of tuty of the other offloers to whom référence has been made, and 
that the followlng persons can dépose In the matter, to wlt. Don Bvaristo 
Ambrosy, his i)artner, who arrived at the Urne the money was counted, tha 
. sald clerk, and the paymaster, Senor Quell; déponent declarlng that the sum 
iBlluded to Is exactly that whlch the International Bank had In cash In the safe 
or oofCers of the sald agency, and that what be has testlfled he both heard and 
Baw." 

The other witnesses, riz. Don Evaristo Ambrosy, th* partner, 
and Enrique Orellana, the clerk in the bank, both corrobotate the 
witness I^uiz in ail thé importaùt partîculars of fact. But it is ob- 
jected by connsel for défendant that the f acts as proven do not es- 
tablish the crime of robbery, deflned in the treaty. Article 2, subd. 
4, of the treaty, deflnes robbery to be "the action of feloniously and 
forcibly tàking from the person of another goods or money by 
violence, or putting him in fear." It is contended that as the 
money waa not taken from the person the crime of robbery, called 
for by the treaty, hàs not been proven. Thé point is also made 
that there wàs no "absolute intimidation," only an "implied intimi- 
dation." It is suflftcient to say that the witneSs Ruiz, one of the 
proprietors of the bank, stated unequîvocally that he was threat- 
ened. As to the other point, I hâve no doubt that "taking from the 
person" ihcludes "taking from the immédiate présence of the per- 
son" as well. The définition in the treaty is in effect the common- 
law définition Of robbery, and, as Mr. Justice Washington says: 

"If a statute of the United States uses a technlcal term, which la known, 
and Its meanlng f ully ascertalned by the common or civil l&vr, from one or the 
other of which It Is obviously borrowed, no doubt can exist that It Is necessary 
to refer to the source whence It Is taken, for Its précise meanlng." TJ. S. v. 
Jones, 3 Wash. G. 0. 215. Fed. Cas. No. 15.494. 

According to the common-law définition, it is well settled that 
robbery of tiie person includes robbery "in the immédiate présence 
of the person." Mr. Justice Washington, in charging a jury in the 
above case, gave the common-law définition, and the interprétation 
thereof, in the folio wing language: 

"[Robbery] Is the felonlous taking of goods from the person of another, or 
In his présence, by violence, or by putting him In fear, and against hls will. 
It Is objected that the taking nmat be from the person. The law Is otherwlse, 
for If it be In the présence of the owner,— as If by intimidation he is compelled 
to open hls desk, from whlch his money Is taken, or to throw down his purse, 
whlch the robber picks up,— It is robbery, as much as If he has put hls hand 
Into the pocket of the owner, and taken money from thence. But the taking 
must be In the présence of the owner." 

The similarîty between the common-law définition of robbery, as 
given by Mr. Justice Washington, and that contained in the treaty, 
needs no comment. The définition in the American & English En- 
«yclopedia of Law (volume 21, pp. 414, 424), further conflrms the cor- 
rectness of the construction placed upon the définition of rob- 
bery contained in the treaty: 

"To oonstitute robbery, the taking must be from the person of the party 
robbed. But anything taken from the présence or ylew of the party, oi from 
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Vka i>rotoetk>B, ts constnictlvèly taken from Ms person." 1 Haie, P. O. 533; 2 
Blaat, P. O. 707; Eeg. v. Selway, Cox, Cr. Cas. 235; State t. Caltoun, 72 lowa, 
432, 31 N. W. 194; Cléments v. State, 84 Ga. 660, 11 S. E. SOS. 

In my opinion, it is enough, therefore, to bring the offense within 
the crime of robbery, as deflned in the treaty of extradition, that the 
money or goods be taken from the présence or view of the party 
robbed, by TÎolence, or by pntting him in fear. 

The défendant does not deny that the money was taken from the 
bank by his ofificer, Col. Juan Cienfuegos. He admits that the latter 
went to the bank at his orders. Heclaims that it was absolntely 
necessary to hâve the money for the purpose of paying the troops, 
who had not been paid for two days, and that it waa the custom 
to pay the troops daily. Whether the exigencies of the military 
opérations required that this so-called "forced loan" should be 
made, and was justifiable under the circumstancfôi, remains to be 
considered when I corne to treat of the political phase of the 
offenses charged. Suffice it to say that so far as the offense itself 
is concemed, considered without référence to any iwlitical aspect 
of the act, the évidence of criminality preponderates sufficiently 
over the testimony of the accused to justif y me in saying that there 
is probable cause to believe the défendant guilty. 

The last charge is that against Antonio Ezeta and Juan Cienfue- 
gos, for the murder of Tomas Canas, on June 6, 1894, on the road 
leading from Santa Tecla to La Libertad. The f acts of this alleged 
murder, as severally testifled to by the witnesses on the part of 
the govemment of Salvador, are, brîefly, that while Gren. Antonio 
Ezeta, with his staff, were proceeding along the road leading from 
Santa Tecla to La Libertad, they met one Col. Tomas Canas, who 
was coming from an opposite direction. Canas approached Gen. 
Ezeta, and told him that the enemy wanted his head. One of the 
witnesses states that Canas drew near to Gen. Ezeta, speaking to 
him at his ear; that afterwards Gen. Ezeta told them that Canas 
had said to him that Manuel Eivas wanted his head. Both drew 
their revolvers, and Gen. Ezeta fired a shot at Canas. Cienfuegos 
immediately followed with three shots. Canas was afterwards 
found dead by the roadside, with several bullet wounds in his body. 
Which one of the two made the flrst movement to draw his re- 
volver does not appear from the évidence of the govemment of 
Salvador, but it is certain that C^^nas did not shoot. And in this 
connection the testimony of one Fernando Carranza, a boy aged 13 
years, bugler to Gen. Ezeta, may be referred to. He testifles as fol- 
îows: 

"That on the road, and before the reachlng the point called El AmaUUo, Col. 
Tomas Canas approached near to Ezeta, and told him that the enemy wanted 
his head; that Juan Cienfuegos reached to where Canas stood, and wanted to 
take his revolver from his pocket, whlch he obtalned; that, after the words 
which passed between Canas and Ezeta, the latter flred a shot at the former, 
and Cienfuegos flred three other shots at him." 

The statement that Cienfuegos procured the revolver of Canas is 
not corroborated by any of the other witnesses, and is inconsistent 
with the testimony of Gen. Calixto Guzman, who stated that both 
V.62F.no.ll— 63 



Sftf rsDvsua, tssBOBXSB, vol. 62. 

drew'^élf tércAr&nL îtlâ In évidence &n thé part of the defenâ- 
ânta tiiat OienfuegOfl dtd make i^ effort to prevént Cana» from 
touching Gen. Ezetà, and it is probâbly to tMa circiunstance thé 
ivitnëBs mediis to refer, The défendants admit that they shot at 
and Mlled Tomas Canas, but they justify their action on the ground 
at Belf-defense. ït is claimed by them that Tomaâ Oanas had been 
traitorons to his trust aa au offlcer ùnder Gen. Antonio Ezeta, and 
thàt be had surrendered, that very moming, the soldiers, ammuni- 
tlon,' and ihilitary àccoùterments under his command; that when 
he came up to Ezeta he appeared to be gomewhat intoxicated; that 
he exclaiMed to Gen. Ezçta, "Gênerai, Manuel Bivaa wauts your 
head!" thât thereupon he seized Gen. Ezeta by the throat, and 
also made a movement as if to draw his revolver; that Cienf uegoa 
madë au attémpt to prêtent Ganas from drawing his revolver; that 
Geu. Ezeta immediately drew his revolver, and fired one shot at 
Oanas, and Gienfuegos followed witii three other shots; that Canas 
half tumed his horse, and fell on the roadside, where he was left 
by GenJEzeta aud his staff. It is objected that the facts proven 
do not,'in any view, tend to establish the crime of niurder, as de- 
flned by the treaty and the law of Salvador. In article 3 of the 
treaty the crime of murder is deflued as follows: "Murder, com- 
prehending the crimes designated in the pénal codes of the con- 
tracting parties by the tenus homicide, parricide, assassinatiou, 
poisoniag, and Infanticide." It is coûtended that "homicide, par- 
ricide," etc, must amount to the crime of murder, to come within 
the treaty, — iu other wofds, that the extraditable offense is limited 
to the crime known In our law as "the killing of a human being, 
with malice aforethought>" — or, if we look to the law of Salvador, 
we must stiU flud the facts sufflcient to bring the case within the 
offense amounting to naurder nuder the law of that republic. The 
Pénal Code of Salvador provides as follows : 

"Article 860. Murder 1b homicide commltted wlth premedltatton, and under 
any one of the foUowlng clrcumstances: First, wlth perfldy or breach of trust; 
second, for a priée, or promise of reward; thlrd, by means of flood, flre, or 
poison. Thé crime of murder wUI be punlshable wlth the penalty of death. 

"Article 861. Homicide. Se who kllls another with préméditation, and with- 
out any bf the drcumstancea enumerated in the preceding article, or under 
some one of sald clrcumstances, and wlthout préméditation, win be puQlshed 
wlth the penalty of imprisonment at hard labor. In any other case, the penal- 
ty of imprisonment at hard labor shall be Imposed on the offender." 

It is contended that the facts hère proven do not show the clr- 
cumstances constituting niurder, M^ithin the meauing of the law 
of Salvador, and therefore the accused cannot be extradited for that 
offense, and that, if the facts be held to bring the case within section 
361 of the Pénal Gode of Salvador, still the accused cannot be ex- 
tradited, for that is not the crime known as murder. It seems to me 
that this is a reflnement not justifled by the tenus of tiie treaty. I 
cannot understand why, if the treaty was only iutended to compre- 
hend murder as known to our law, or what corresponds to that 
crime elsewhere, there should hâve been a further enumeration of 
offenses amounting to the same degree. In my opinion the article 
of the treaty in question should be read according to its plain and 
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obvious meaning in the désignation under the gênerai title of 
"Murder," as the crime of homicide is deflned in article 361 of the 
Pénal Code of Salvador. As the act inTolves principles of military 
law, and in that connection is claimed to constitute a political 
offense, this aspect of the accusation will be considered in conjunc- 
tion with the other political offenses. But, eliminating the ques- 
tion as to whether the act may be regarded as a military act, and 
therefore coming within the saving clause of political offenses, and 
considering the act charged merely as a common crime, it is évident 
that the testimony of the witnesses on the part of the government 
of Salvador, with the admissions of the défendants, makes out the 
requisite case of probable cause of their guilt. 

I hâve now reached the most important question to be consid- 
ered in this examination. It is claimed by counsel for the défend- 
ants that, with the exception of the charge against Juan Cienfuegos 
for the attempt to murder Amaya, ail the acts charged against the 
défendants in thèse several complaints were committed during the 
progress of actual hostilities, in which the accused were engaged 
as military officers under the government, acting against revolu- 
tionary forces in the field; that the crimes or offenses were there- 
fore of a political character, and, under the treaty, not subject to 
extradition. Counsel for the présent government of Salvador con- 
tend, on the other hànd, that it is no part of my duty to détermine 
this question; that my jurisdiction is limited to the examination 
of the criminality of the accused, as charged in the complaints, and, 
if it appears upon this examination that the évidence is sufScient to 
warrant me in the belief that the persons accused are guilty of the 
offenses charged, then I must so certify that fact to the executive 
department of the United States, where it may properly be de- 
termined whether the offenses are of a political character or not. 
The argument in support of this proposition is derived f rom the 
language of the treaty, describing the offenses made subject to ex- 
tradition, and particularly the provision that persons convicted or 
charged with any of the crimes specified shall be delivered up only 
"upon such évidence of criminality as, according to the laws of the 
place where the fugitive or person so charged shall be found, would 
justify his or her- appréhension and commitment for trial if the 
crime had been there committed." It is contended that this pro- 
vision necessarily excludes the jurisdiction of the committing magis- 
trate to inquire into the political character of the offense, for the 
reason that under our laws there can be no crime of a political 
character, unless it partages of the nature of treason. Further 
argument in support of this position is found in the language of sec- 
tion 5270 of the Revised Statutes, providing that any person 
charged with an extraditable crime under any treaty may be ar- 
rested and brought before the magistrate "to the end that the évi- 
dence of criminality may be heard and considered." It is claimed 
that this provision is a limitation upon the jurisdiction of the com- 
mitting magistrate ; that when he has received and considered the 
évidence of criminality of the accused as to the crime charged in 
the complaint the examination is at an end. If the évidence is not 
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suiBcient the défendant isidischarged. If it is sufflcient he is re- 
quired by thiasame section "to certify the same, together with a 
copy of ail thie testimony taken before Mm, to the secretary of 
State, that a warrant may issue, upon the réquisition of the proper 
authorities of euch foreign government for the surrendér of such 
person, according to the stipulations of the treaty or convention;" 
the requirement that the testimony shall be certifled to the secre- 
tary of State being for the purpose of enabling the executive de- 
partment to détermine whether the fugitive should be surrendered 
according to the stipulations of the treaty, and this inquiry would 
include in the présent case the question whether, upon the évidence 
contained in the record, or found on the Aies of the department, 
the crimes charged are of a politlcal character. The case of In re 
Stupp, 12 Blatchf. 515, Fed. Cas. No. 13,563, is cited to the effect 
that after a commitment of the accused for surrendér, and even 
after his discharge on habeas corpus has been refused, the prési- 
dent may lawfuUy décline to surrendér him, either on the ground 
that the case is not within the treaty, or that the évidence is not 
sufiQcient to establish the charge of criminality; There is no doubt 
but that the président has this authority under the statute. There is 
no other review of the décision of the committing magistrate provid- 
ed, and there aremany reasons, arising out of- public policy and the 
relations of one- nation with another, why this review should be 
vested in the chief executive. But does this authority deprive the 
committing magistrate of the jurisdiction to détermine prelimi- 
narily whether the offense proven is of a political character or not? 
He is to tate ail the testimony, and détermine its sufSciency with 
respect to the offense charged. Does not that jurisdiction properly 
and necessarily include ail the éléments of law as well as fact? 
The constitution of the United States déclares that treaties are part 
of the suprême law of the land. Then let us see what the terms 
of this treaty are with respect to the question under considération. 
Article 3 of the treaty provides as follows: "The provisions of this 
treaty shall not apply to any crime or offense of a political charac- 
ter." Article 6 provides a method of procédure for making a réqui- 
sition for the surrendér of a fugitive from justice, and the issuance 
of a warrant for his appréhension, "in order that he may be brought 
before the proper judicial authority for examination. If it should 
then be decided that, according to law and the évidence, the extra- 
dition is due, pursuant to the treaty, the fugitive may be given up ac- 
cording to the forms prescribed in such cases." Plainly, the duty 
of the judicial authority is to décide whether extradition is due, 
according to laW and the évidence, and pursuant to the treaty. 
The whole case must be considered by the magistrate, whether the 
questions involved arise oiit of the law, the évidence, or the treaty. 
There is no limitation in this respect as to his jurisdiction, and his 
duty is f ully and accurately stated. The executive has a discrétion 
in the provision that "the fugitive may be given up according to the 
forms prescribed in such cases," but he has no judicial authority 
to take testimony or make an examination ; and it is difiËicult to un- 
derstand how he could satisfactorily exercise such authority, if he 
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haâ VL But It îs sald that ail the testimony I» to be taEen by 
the committing magistrate, and upon such testimony and the rec- 
ords of the State department the président is to détermine what- 
erer political questions there may be involyed in the case. This 
is a suggestion as to the mode of procédure, rather than an argu- 
ment based upon the provisions of the treaty. The case of Castioiii 
[1891] 1 Q. B. 149, is cited in support of such a procédure; but 
that case was based upon the provisions of a statute clearly au- 
thorizing the proceedings, and providing: that "a fugitive criminal 
shall not be surrendered if the offense in respect to which his sur- 
render is demanded is one of a political character." 33 & 34 Vict. 
c. 52, § 3. In this case the prohibition is not that there shall be no 
surrender, but that "the provisions of this treaty shaU not apply 
to any crime or offense of a political character." The prohibition 
extends to the action of the committing magistrate, and terminâtes 
his jurisdiction when the political character of the crime or offense 
is established. In other words, he bas no authority to certify such 
a caa.e to the executive department for any action whatever. This 
view of the law does not in any way conflict with my décision upon 
the plea to the jurisdiction, where the political questions there sug- 
gested were outside the merits of the case, and had no relation to 
the criminality of the accused. 

Having jurisdiction to détermine whether the charges against 
the accused are of a political character or not, I proceed to the con- 
sidération of that question. As before stated, the charge against 
Juan Oienfuegos for the attempt to murder Andres Amaya does not 
involve any such question. The other chargea do. The testimony 
shows that they were ail committedduringtheprogress of actual hos- 
tilities between the contending forces, wherein Gen. Ezeta and his 
companions were seeking to maintain the authority of the then 
existing govemment against the active opérations of a revolutionary 
uprising. With the merits of this strife I hâve nothing to do. My 
duty will bave been performed when I shall hâve determined the 
character of the crimes or offenses charged against thèse défend- 
ants, with respect to that conflict During its progress, crimes may 
hâve been committed by the contending forces of the most atrocious 
and inhuman character, and still the perpetrators of such crimes 
escape punishment as fugitives beyond the reach of extradition. I 
hâve no authority, in this examination, to détermine what acts 
are within the rules of civilized warfare, and what are not War, 
at best, is barbarous, and hence it is said that "the law is silent 
during war." 

What constitutes an offense of a political character has not yet 
been determined by judicial authority. Sir James Stephens, in his 
work, History of the Criminal Law of England (volume 2, p. 71), 
thinks that it should be "interpreted to mean that fugitive criminals 
are not to be surrendered for extradition crimes if those crimes 
were incidental to and formed a part of political disturbances." 
Mr. John Stuart Mill, in the house of commons, in 1866, while dis- 
cnssing an amendment to the act of extradition, on which the 
treaty between England and France was founded, gave this défini- 
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tibn: "Any offense ccmlmitted in thé course ôf or ftirtherîng of 
civil war, insurrection, or political commotion." Hanaard's Debates, 
vol; 184, p. 2H5: In tlie Castioni Case, supra, decidèd in 1891, 
thé question was discussed by thê most eminent counsel at the 
English bar, and considèrèd by distinguisbed judges, wîthout a défi- 
nition being framed tMat would draw a, flxed and certain line be- 
tween a municipal or common crime iand one of a political charac- 
ter. "I do not think," sald Denman, J., "it is necessary or désirable 
that we should attempt to put into language, in the shape of an 
exhatlstive définition, exactly the whole state of things, or every 
State of thinp, which might bring a particular case within the de- 
scription of an offense of a political character." In that case, Cas- 
tioni was charged with the murder of one Eossi, by shooting him 
with a revolver, in the tôwn of Bellinzona, in the canton of Ticino, 
in Switzerland. The deceased, Eossi, was a member of the state 
council of the canton Of Ticino. Castioni was a citizen of the 
same canton. For some time préviens to the murder, much dissatis- 
faction had been felt and expressed by a large number of inhabit- 
ants of Ticino at the mode in which the political party then in 
power were conducting the government of the canton. A request 
was presented tô the government for a revision of the constitution 
of the canton, and, the government having declined to taJce a popu- 
lar vote on that question, a number of the citizens of Bellinzona, 
amOng whom was Castioni, seized the arsenal of the town, from 
which they took rifles âiM ammunition, disanned the gendarmes, 
arrested and bound or hàhdcuffed several persons connected with 
the government, and forced them to march in front of the armed 
crowdte the municipal palace. Admission to the palace was de- 
mandée in the name of the people, and was refused by Bossi and 
another member of the government, who were in the palace. The 
crowd then broke open the outer gâte of the palace, and rushed in, 
pushing before them the' government officiais whom they had ar- 
rested and bound. Castioni, who waâ krmed with a revolver, was 
among thé flrst to enter. A second door, which was locked, was 
broken open, and at this time, or immediately after, llossi, who 
was in the passage, was shot through the body with a revolver, and 
died very soon afterwards. Some other shots were fired, but no 
o«e elSé was injured. Castioni fled to England. His extradition was 
requested by the fédéral cotmcil of Switzerland. He was arrested 
and taken before a police magistrate, as provided by the statute, 
who held him for extradition. Application was made by the ac- 
cused to the high court of justice of England for a writ of habeas 
corpus. He was represeilted by Sir Charles Eussell, now lord chief 
justice. The attorney gênerai. Sir Eichard Webster, appeared for 
the crown, and the solicitot gênerai. Sir Edward Clarke, and Eobert 
Woodfall, for the fédéral council of Switzerland. This array of dis- 
tingui&hed counsel, and the high character of the court, commends 
the case as one of the iiighest authority. It appeared from an ad- 
mission by one of the parties engaged in the disturbances "that the 
death of Eossi was a misfortune, and not necessary for the rising." 
The opinions of the judges as to the political character of the 
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crime cHarged a^inst Castionî, upon tlie facts staïed, îs exceed- 
ingly interesting, but I need only refer to the following passages. 
Judge Denman says: 

"The question really Is whether, upon the facts, It Is clear that the man was 
acting as one of a number of persons engaged In acts of violence of a polltical 
character with a polltical objecta and as part of the politictl movement and 
rlsing in whlch he was taking part" 

Judge Hawkins, in commenting upon the character ol polltical 
offenses, said: 

"I cannot help thinking that everybody knows there are many acts of a 
polltical character done wlthout reason, done against ail reason; but at the 
same tlme one cannot look too hardly, and welgh In golden scales the acts of 
men hot in their polltical excltement We know that in beat, and In heated 
blood, men often do tblngs which are against and contrary to reason; but 
none the less an act of thls description may be done for the purpose of further- 
ing and in furtherance of a polltical rising, even though it Is an act whlch may 
be deplored and lamented, as eren cruel and against ail reason, by those who 
can calmly reflect upon it after the batUe is over." 

Sir James Stephens, whose définition as an author has already 
been cited, was one of the judges, and joined in the views taken as 
tx) the political character of the crime charged against Castioni. 
The prisoner was discharged. Applying, by analogy, the action of 
the English court in that case to the four cases now before me, 
under considération, the conclusion follows that the crimes charged 
hère, associated as they are with the actual conflict of armed forces, 
are of a political character. 

The draf t of a treaty on International Pénal Law, adopted by the 
congress of Montevideo in 1888, and recommended by the Inter- 
national American Conférence to the govemments of the Latin- 
American nations in 1890, containa the following provision (arti- 
cle 23): 

"Political offenses, offenses subversive of the Internai and extemal safety 
of a State, or common offenses connected with thèse, shall not warrant extra- 
dition. The détermination of the character of the offense is incumbent upon 
the nations upon which the demand for extradition is made; and its décision 
shall be made imder and accordlng to the provisions of the law whlch shaU 
prove to be most favorable to the accnsed." 

I am not aware that any part of this Code has been made the 
basis of treaty stipulations between any of the American nations, 
but the article cited may be at least accepted as expressing the 
wisdom of leading jurists and diplomats. The article is important 
with respect to two of its features: (1) It provides that a fugitive 
shall not be extradited for an offense connected with a political 
offense, or with an offense subversive of the internai or extemal 
safety of the state; and (2) the décision as to the character of the 
offense shall be made under and according to the provisions of the 
law which shall prove most favorable to the accused. The flrst 
provision is sanctioned by Calvo, who, speaking of the exemption 
from extradition of persons charged with political offenses, says: 

"The exemption even extends to acts connected with political crimes or 
offensée, and it is enough, as says Mr. Faustln Hélio, that a common crime be 
connected with a polltical act, that it be the outcome of or be in the exé- 
cution of such, to be covered by the privUego which protects the latter." 2 
Oalvo, Droit Int (3me Ed.) p. 413, i 1262. 
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The second proyision of the article is founded on the broad prin- 
cîples of humanity found ererywhere in the criminal law, distin- 
guiâhlng its administratioû' wîth respect to even the worst features 
of oùr civilization from the cruelties of barbarism. When this 
article was under discussion in the international Àinerican confér- 
ence in Washington, Mr. Silva, of Colombia, submitted some ob- 
servations upon the diflSculty of drawing a line between an offense 
of a political character and a common crime, and incidentally re- 
ferred to the crime of robbery, in terms worthy of some considéra- 
tion hère. He said: 

"In the révolutions, as we conduct them In our countries, the common of- 
fenses are necessarlly mixed up with the political In many cftses. A revolu- 
tionlst lias no resôurces. My distingruished colleague General Caamaflo [of 
Ecuador] khows how we carry on wars. A revolutionist needs herses for 
moviilg;, beef to feed hls troops, etc.; and sincé he does not go Into the public 
markets to purchase those horses and that beef, nor the arms and saddles to 
mount and equip hls forces, he takès them frçm the first pasture or shop he 
flnds at hand. ïhis Is called robbéry everywbere, and is a common offense in 
tlme of peace, but In tlme of war It is a clrbumstance closely allled to the 
manner of waglng it" Intemâtioûal American Conférence, vol. 2, p. 615. 

Looking now to the cases which hâve arisen in the TJnited States, 
or vfith our immédiate neîghbôrs, where the political character of 
the offense has been in question, we flnd that the extradition pro- 
ceedings hâve been against persons charged with acts committed 
against the govemment, and not, as in thèse cases, where the acts 
are chargea against persons who for the time being represented the 
existing government. Nevertheless, thèse cases are of some value 
as authprity upon the gênerai question as to what constitutes an 
offense of a political character. I will therefore refer to thèse 
cases as I flnd them statéd in 1 Moore on Extradition. The first 
case mentioned is that of William L. McKenzie. It — 

"Arose under the New York statilte of 1822, whlch authorized the govemor of 
that State to deliver up, upon the réquisition of the duly-authorized ministers 
or offleers of forelgn government^, persons charged with the commission, with- 
In the jurisdiction ojç such governinents, of any crime, except treason, whlch 
by the laws of New ïork woiild, if there committed, be pimishable with death 
or imprisonmeut in the state prison. Under this statute, Gk>v. Head, of Upper 
Canada, lalBST, made a réquisition upon Gov. Marcy for the extradition of 
William Lyon McKenzie, a prlnter, on charges of murder, arson, and robbery. 
By the documents which accompanied the réquisition, it appeared that McKen- 
■ie acted as the leader of a basa M inèn, from six to fif teen himdred In number, 
who began an insurrection in C^ada for the redress of alleged grlevances. 
On the 4th of December, 1837, they assembled under arms near the clty of To- 
ronto. Gov, Head sent them a message, caUing upon them to disperse, to which 
they repllèd that they would nbi tt^at with hlm unless they were allowed a 
free pardon, and unless he caUed a convention of the people to remodel the 
government. Thèse conditions Gov. Head refused. On the night of the 4th 
of Decembé^ a. man named Moodiè, In company with other persons, attempted 
to pass the llûe^ of thé insurgeiits in order to réach Toronto. Whlle attempt- 
Ing to pass they were called upon to surrender themselves as jirlsoners. They 
refused, and a volley was flred by the insurgents, in which Moodie was kiUed. 
On the fojlowlog day, in the prosecution of thelr enterprlse, the Insurgents 
burned the dWeUing house of a Mr. Horne, and selzed sotne m^.ll ps.g» whlch 
were in the éustody of the driver pf a stagecoa'ch, and rifled them Of thelr con- 
tents, obtalning a number of iletters and some money. On the 6th of Décent 
l»r the insurgents were.dipersed by a military force under the command of 
Qqv. Head, In a coMict in ^hich flfty of the Insurgents were killed and wound- 
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43, ud thrae of ttie gOT«mment party wonnded. Wben Got. Marcy recelved 
tbe recLulsition for McKenzle's extradition, hé referred the matter to the at- 
tomey gênerai of the state, Samuel Beardsley, for an opinion. The attomey 
gênerai, on December 23, 1837, gave an opinion In whlch, after revlewlng the 
faota above narrated, he held that the acts ■wlth whlch the fugitive was 
chargea were of a political character, and that consequently the govemor 
was wlthout authority to snrrender hlm. Upon the recelpt of thls opinion, 
Gov. Marcy, on December 25, 1837, informed Gov. Head of the proceedings 
that had been taken upon his réquisition. In thls communication, Grov. Marcy 
stated that the documents cleaxly showed that McKenzle commltted the 
crimes Imputed to him, and also that prevlously thereto 'he had revolted and 
was in arms against her majesty's govemment of Upper Canada, Hls crime,' 
Gov. Marcy contlnued, 'is theref ore treason, and, if a fugitive withln thls state, 
he must be regarded as a fugitive to avold the punishment for thls offense, 
rather than for those Imputed to hlm in the documents accompanying your 
excellency's application. Thèse latter offenses must be consldered as the in- 
cidents of the aUeged treason.' " 1 Moore, Extrad. p. 313 et seq. 

The next case is that of certain Mexican revolutionists. Mr. 
Moore gives the following statement of the facts of that case: 

"Several cases are found In whlch the govemment of the United States 
bas held that the offenses wlth whlch fugitives were charged were of a polit- 
ical character, and hence dld not affiord a ground for extradition. In 1880 a 
band of eight Mexicans, who were suspected of being revolutionists, came 
0ver from Sonora into the terrltory of Arizona, where they were captured, 
and placed in the custody of an otheer of the United States army. A demand 
for thelr surrender, addrejsed to the territorial authorities, was refused. 
Application was then mada to the fédéral govemment for thelr extradition 
on the charge of larceny of cattle and of other chattels of the value of twen- 
ty-flve dollars and upwarSs. It appeared that they had entered the town of 
Magdalena, and. In the professed prosecutlon of a political enterprlse, exacted 
large sums of money from the Inhabitants, under threats of hanging them. 
The Mexican mlnister. In preferring the request of hls govemment for the 
prisoners' surrender, adverted to the circumstances, and suggested the ques- 
tion whether the professed political motive was not a prêteuse to oover crlm- 
Inal acts." 

Tbe United States refused to deliver up the prisoners, stating 
as a reason, among others, that the fact — 

"That they were charged wlth being revolutionists shows that, whatever may 
hâve been thelr other crimes, they may also hâve been guilty of a political 
offense for whlch the treaty stipulâtes that no extradition shall be grauted." 
1 Mo<»e, Extrad. p. 323, § 216. 

The next case mentioned by Mr. Moore is that of Cazo: 

"On February 8, 1887, the Mexican mlnister presented a request for the 
extradition of one 'Francisco J. Cazo and his accompli ces,' chai-ged wlth mur- 
der, assault wlth intent to commit murder, and robbery, commltted In the 
town of Agualeguas, In the state of Nuevo Leone, Mexico, on the llth, 12th, 
and 13th of July, 1886, who had taken refuge In Texas. The évidence dis- 
closed that, three or four days prevlously to the llth of July, it was reported 
that Cazo was coming to attack the town. Just before mldnight of the lOth 
of July a nufflber of persons were observed to leave the place armed, and 
about two o'clock. on the momlng of the llth an attack was màde by a party 
of thirty or more persons, who could not be identifled, but who kept shout- 
Ing, 'Hurrah for Don Francisco J. Cazo, and death to the Garra party!' The 
raiders kept possession of the town for nearly three days, during whlch time 
they had armed encounters wlth the Inhabitants, seized horses and other prop- 
erty, and commltted other acts of violence. When they departed, Cazo left 
a proclamation wlth a citizen of the town, wlth directions to publish It In 
reply to the application for extradition, Mr. Bayard, then secretary of state, 
«n February 7, 1887, wrote as foliows: 'After a careful examinatiou of the 
(àperslnelosed In your nota, I am unable to avoid the ooncluaion that the 
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aoti «f Gfuso ana h!a assodates, wbo.,]irere. abont thirty or forty tn^nnmber, 
wera dearly f>f a pollUcal characteripîid ii^hsequehtly, ludèr tlté éxpreas 
tenus of article 8 of tte treaty abo^^ ijjeatlçjiied» are not a jjropep basls fbf 
extradition. The character of the,;ftutbr^, the klnd and quantlty of the 
property taken, and the mode of attàck', àll' léad t» that conclusion., Although 
the flrst assault of Cazo's party waa ma^e'lïi the nlght, there was no effort to 
conceal the perscmal identiity ot the Ieâ4er; ànd such property as was seized 
was taken, manlfeBtly, fOT the purpose of mlUtary equipment, for whlch it 
was adapted. ïhe évidence offered bf the fact that Oazo led the attack is 
the testlmony of seyeral wltnesses that the àssailauts cried, "Hurrah for Don 
Francisco T. Oazo!" and at least onë wi,tn^ testifles to the additlonal and 
accompanylng exdamailon of "Death to thé Garra party 1" Another wltness 
States that Oazo left a proclamation ip thOrhAiids of a résident ofAgualeguas, 
with a View to its publication. Indeéd. i^l the clrcumstanoes point to the 
conclusion that the aStait was an avowed piajrWsaa poUtical conflict* " 

The acts and motiTes of the accuiaed in the cases now before me 
are certalnly as closely Identifled with the acts of a political up- 
rising, in an tinsùccessfill effort toi siîppress it, as are the acts and 
motives of any of the përsons whose cases hâve been reported. The 
alleged hanging of four persons in Las Pulgas rayine by Bolanos 
and Bustamante was because the persons execiited were hiding in 
houses located in Primavera canton; and, having declared that they 
had concealed themselves in conséquence of not desiriUg to take part 
either for or against the révolution, Bolanos ordered Bustamante 
to hang them. If this statement be trae, it shows that the offense 
was directly connected with the conflict then raging between the 
anny under Ezeta and the revolutionary forces. It must be remem- 
bered that a state of siège was prevailing in the republic, pro- 
claimed on April 29, 1894, and that a state of siège is the équiva- 
lent of what is known in thi» country as "martial law." On the 
question of martial law, Wheaton, in his work on International Law 
(3d Eng. Ed. p. 470) says: 

"Martial law bas been deflned to be the will of the oommanding offlcer of an 
armed force, or of a geographical mllitary department, expressed in time of 
war wlthin the llmlt of his mllitary Jurtsdlctlon, as necessity demanda and 
prudence dictâtes, restrained or enlarged by the orders of its mllitary chlef 
or suprême executive rulMT. • • • Martial law is founded on paramount 
necesBlty. Itis the will of the commander of the forces. In the proper sensé, 
ft is not law at alL It is merely a cessation, from necessity, of aU municipal 
law, and what necessity requires it Justifies. Under it a man in actual armed 
résistance may be put to deaih on the spot by any one acting under the orders 
of compétent authorlty, or, if arrested, may b© trled in any manner which 
such authority shall direct; blit if there be an abuse of the power so given 
him, and acts are doue under it, not bona flde to suppreSs rébellion, and In self- 
def ense, but to gratlfy malice, or in the caprice of ^ranny, then, for such acts, 
the party dolng them is responsible." 

The hanging of Henriquez is aJso t|, case arîsing ont of a conflict 
between military forces. He was charged with being a spy, His 
f ather says he did not participate on either side. It is not for me to 
détermine which of thèse statements is true. He may hâve been 
a noncombatant, and lii8.mnrder, like that of Bossi in the Case of 
Castioni, a misfortune (as ît doubtlèss was in any Tiew), and un- 
necessary in the enforcement of the govemmental authority. But, 
conceding ail this, the exécution took place at the close of an im- 
portant battle, and was undoubtedly connected with the turbulent 
condition of affairs prevailing at Coatepe^ue at that time, and was 
therefore of a political character 
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THe robïery of tHe International Bank of Salvador & Nicaragua, 
at Santa Tecla, was an act known in the Central and South Ameri- 
can States as a "foreed loan," recognized by the treaty of amity 
between the United States of America and the republic of Salvador, 
ratified in 1874, wherein it is provided, in article 29, subd. 3, that: 

"The citizens of the United States résidents in the republic of Salvador, and 
the citizens of Salvador résidents In the United States, shall be exempted 
• • • from ail contributions of war, military exactions, foroôd loans in 
time of war," etc. 

The reciprocal character of this provision does not deprive it 
of its plain purpose to protect American citizens residing in Salva- 
dor from a system of govemment exactions prevailing in Central 
and South American states, under some of their political adminis- 
trations. In this case the money taken from the bank was receipted 
for, and, by order of Gen. Ezeta, delivered to a paymaster, with or- 
ders to pay the forces. Gen. Ezeta was at this time not only 
the commander in chief of the army, but he was also the acting 
président of the republic. As to the political character of this 
offense, there cannot be, it seems to me, a shadow of doubt. 

The murder of Col. Tomas Canas présents a différent state of 
facts from either of the other cases. Col. Canas was an officer in 
the army, commanding a brigade under Gen. Ezeta. On the mom- 
ing of the 6th of June, 1894, Gen. Bolanos reported to Gen. Ezeta, 
at Santa Tecla, that Col. Canas had gone over to the enemy. As 
Gen. Ezeta and his staff were proceeding rapidly on the road to 
La Libertad, they met Col. Canas. The testimony is to the effect 
that Ool. Canas rode up to Gen. Ezeta, and, taking him by the 
throat, said, "General, Manuel Rivas wants your head!" that Canas 
placed his hand on his revolver, and at the same time Gen. Ezeta 
drew his revolver and fired at Mm, and Col. Cienfuegos also flred 
three shots at Canas. It will be seen from this statement that the 
affair involves, not only the question of the political character of 
this offense, but its relation to the military law. Indeed, it is con- 
tended by counsel for the défendants that thèse four cases are ail 
subject to the military, and not to the civil, law, and for that reason 
not subject to extradition. I will not enter into an extended dis- 
cussion of this feature of thèse cases, but, as the murder of Col. 
Canas makes it necessary that I should consider that phase of the 
charge against Gen. Ezeta and Col. Cienfuegos, I will do so brîefly. 
A gênerai principle of military law is that no acts of military 
oflBcers or tribunals, within the scope of their jurisdiction, can be 
revised, set aside, or punished, civilly or criminally, by a court of 
Gommon law. Another principle of law is that offenses committed 
by persons in the military service during the time of war, insur- 
rection, or rébellion, are punishable only by military tribunals. 
This is found in the law of Salvador, relating to the state of siège, 
In the foUowing terms (article 5): 

"The state of siège belng declared, the crimes of treason, rébellion and sédi- 
tion will be snbject to the military anthorlties; also crimes against the public 
peace, independence and sovereignty of the state and infringement of tbo 
law of nations." 
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ThIs.pi:vv|Bioii Is found substantially in article 58 of the articlea 
of ww provided for the government of the army of the United 

States, j , 

In Ooleman v. Tennessee, 97 U. S. 509, the suprême court of the 
United Hâtâtes had under considération the question of jurisdiction 
under this law. The facts of that case were that a soldier in the 
military service of the United States, on the 7th of March, 1865, 
and during the war of the Rébellion, committed the crime of mur- 
der in the state of Tennessee. He was tried by a military court- 
martial, çonvicted, and sentenced to sufler death. After the con- 
stitutibûâl relations of the state of Tennessee to the Union were 
restored, hé was indicted in one of her courts for the same murder. 
To the indict^ent he pleaded his conyiction before a court-martial. 
The pléa being overruled, he was tried, çonvicted, and sentenced 
to death. The question in the suprême court of the United States 
was the jurisdiction of the state court over the person of the de- 
fendant, and it Was held that the state court had no jurisdiction 
to try him for thë offense, as he, at the time of committing it, was 
not amenàble to the laws of Tennessee. Mr. Justice Field, speàk- 
ing for the court iq this case, said : 

"The laws of Tennessee wlth regard to offenses and thelr punishment, whJch 
were allowed to remain In force during Its military occupation, did not apply 
to the défendant, as he was at the tlme a soldier In the army of the United 
States, and subject to the articles of war. He was responslble for his oon- 
4uct to the laws of his own govemmept only, as enforced by the commander 
of its army In that state, wlthoBi whoae consent he could not even go beyond 
Its Unes. Had lie been caught bjr the forces of the enemy, after committing 
the offense, he mlght have^ b^» subject to a summary trial and punishment 
by order of ,their commander; ;Wd there would hâve been no just ground 
Qf complatnt, for the marandérl and the assassin are not protected by any 
iisages of clvillzed warfare. But the courts of the state, whose regular gov- 
ernment was supÊTseded, and Whôso laws were tolerated from motives of 
eonvenience, were wlthout Jurisdiction to deaJ wlOi him." 

I am unable to understànd how the overthrow of the Ezeta gov- 
erninent and thé dissolution of its army change the status of 
tJlis question. ïn the case jnst cited the disbandment of the Union 
forces and the restoration of peace, in April, 1866, did not affect the 
^liéàtion of jurisdiction. Mr. Justice Olifford, in a dissenting opin- 
ion, suggests that the proceedings against Coleman by court-mar- 
tial werè abàhdoned by the rètum of peace. The sentence of the 
court-martial iff&s nevêr èxeçùtêd, and thé learnéd justice says, 
"It is, perhaps, éqnally clear thât It has become a nuUity by the 
iiitervention of peîtce." , The facts upon which the preVailing opin- 
ion Is based do nOt conflict Vlth this explanation why the sentence 
àgaipst Ooléiùan' was not èJCecuted. 

It follows, as a conclusion from the princîples declared by thèse 
anthorjties, that the military law of Salvador had jurisdiction to 
punish the accused, as militafy oflQcers, for the offenses committed 
by tîiem during the progress of the révolution, aUdj tîiis being so, 
thèse four cases now under considération, and j^ârticularly the 
dharge against Antonio Ezeta and Juan CienfuegoSj for the murder 
of' Tomas Canas, were properly within that jurisdiction, and not 
withîn thé jurisdiction of the municipal law. If this fact does not, 
of itself, place thèse offenses outside the law of extradition, it at 
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least, makes ît more certain that the offenses charged are of a 
political character, and therefore not within the provisions of the 
treaty. The défendants Antonio Ezeta, Léon Bolanos, and 
Florencio Bustamante will therefore be diseharged, and Juan 
Cienf uegos held for extradition, to answer the charge of au attempt 
to murder Andres Amaya on the 3d of January, 1894. 



TJNITED STATES v. WONG AH HUNG. 

(District Court, N. D. Californla. August 29, 1894.1 

No. 3,052. 

Chinesb— Registkation— Pbeson in Prison— Merchant ob Laborer. 

A Chinaman servlng a term of imprisonment at hard labor Is a "la- 
borer," within Act May 5, 1892, § 6, requlrlng Cliinese to reglster, and not 
"a merchant," witliln the exemption of Act Nov. 3, 1893, § 2, defining 
"merchant" as a person engagea in buying and selling merchandise at a 
fixed place of business, whlch business is conducted in his name, and 
■who does not engage in manual labor, except such as is necessary in the 
conduct ôf his business as such merchant, though prior to his imprison- 
ment he owned an interest, in the name of another, in a mercantile firm, 
and retains It during his imprisonment 

Proceedings by the United States against Wong Ah Hung to de- 
port the défendant under the provisions of the act of November 3, 
1893, entitled "An act to amend an act entitled 'An act to proMbit 
the coming of Ohinese persons into the United States,' approved May 
5th, 1892." Défendant ordered to be deported. 

Charles A. Garter, U. S. Atty. 
Lyman L Mowry, for défendant. 

MORROW, District Judge. The défendant was trîed and con- 
victed in this court, in December, 1887, upon two charges, — one for 
bringing into the United States kidnapped persons to hold to in- 
voluntary servitude (Act June 23, 1874, 18 Stat. 251); and the 
other for importing wonien for the purposes of prostitution (section 
3, Act March 3, 1875; 18 Stat 477). He was sentenced to flve 
years' imprisonment at hard labor in the state prison, with a fine of 
|1,000, upon each charge, imprisonment for the second charge to date 
iÉrom the expiration of the imprisonment on the flrst charge. Thèse 
tenus of imprisonment, allowing for déduction of time by reason of 
good conduct, expired August 13, 1894, when défendant was imme- 
diately rearrested, upon the warrant issued on the complaint and 
affldavit for déportation, filed herein. The présent proceeding is 
prosecuted by the district attomey, under the provisions of section 
6 of the act of May 5, 1892, entitled "An act to prohibit the coming 
of Ohinese persons into the United States," as amended by the act 
approved November 3, 1893. The complaint and affldavit states 
that the défendant was and is a Ohinese laborer; that he was con- 
victed of a felony in the district court of the United States fôr the 
northem district of Califomia, as above recited; that he has not 
procured a certiflcate of résidence, as required by said act; and that 
he is therefore subject to déportation, as provided by said act. The 
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défendant clàîms thàt, at the time of his conviction, he'was ft mer- 
ciiant alla a member of the flrm of Quong On, doing business in 
San FK|iicîséo, atd that he had beeii such for several years prior 
thereto, and that during his imprisonment he Pétained his interest 
in the àriû of which he was a member up to January, 1894, when 
the copartnership went ont of business; that, being a merchant, 
the provisions of the act of May 5, 1892, as amended by the act of 
November 3, 1893, do not apply to him; and that, for that reason, 
he was not required to procure à cértificate of résidence, and hence 
is not subjecSt to déportation for failing to provide himself with such 
certifloate. 

It may be conceded as an established fact that prior to his in- 
carceratibïi In the state prison, in 1887, the défendant owned an 
interest in a mercantile flrm, doing business in this city; that the 
capital of the flrm veas 110,000; that défendant had an interest of 
$800, in the name of Wong Yick Chew; and that he invested |200 
for one Wong Wing, making defendant's total interest |1,000. Did 
the défendant maintain his status as a merchant vphile he was serv- 
ing his tewn in prison? I^ think not. In my judgment, he was 
during his term of imprisonment a "laborer," within the ineaning of 
section 6 of the act of May 5, 1892. He was certainly not a "mer- 
chant," within the meaning of section 2 of the amendatory act of 
November 3, 1893. It is there provided that: 

"The term 'njerchant,' as employed herein and In the acts of which thls Is 
amendatory, shall hâve the foUowlng meaning and none other: A merchant 
Is a person engagea in buying and selling merchandise, at a flxed place of 
business, which business is eonducted in his name, and who during the time 
he claims to be engaged as a merchant, does not engage In the performance 
of any manual labor, except such as Is necessary in the conduct of his 
business as mcb merchant." 

Having failed to register under the provisions of the flrst-named 
act, and not .being entitled to a cértificate of résidence under the 
amended act, because of hiS conviction of a felony, I am clearly of 
the opinion that he must be deported; and it is so ordered. 



THE OITÏ OF FRANKFORT, 

HOGUB et al. v. THE CITY OF FEANKFORT. 

(District Court, D. Oregon. August 13, 1894.) 

No. 3,813. 

1. AdMIHAIiTT JtTBISDlCTION — VfiSSBL IN POSSESSION OF ASSIGNEE IN INSOL- 

TBNOT— ObEQON StATUTB. 

A vessel In the possession of an assignée for the beneflt of creditors, 
under the Oregon Insolvent law, Is not In the custody of the court, so as to 
prevent a proceèding against her in admlralty tô enforce a maritime lien. 

2. Insolvenct Laws — Propbktt in Ccstodia Lbgis. 

A t)rovlsion In an Insolvent law (Oregon statute) that assignments there- 
under shall operate to discharge prior attachmentâ on which judgments 
hâve not beea obtained does not Invest the assignée with such a relation 
to the court that property in his possession la to be eonsidered as in 
custodla legla. 
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This was a libel by H. A. Hogue and Henry Young against the 
City of Frankfort to enforce a maritime lien. The claimant, C. H. 
Chase, moved to dismiss the libel. 

H. W. Hogue, for libelants. 
J. F. Boothe, for claimant. 

BELLINGER, District Judge. This is a motion to dismiss the 
libel ûled to enforce a maritime lien, based upon the pétition of 
0. H. Chase, claimant, who allèges that he is the assignée of the 
vessel proceeded against under an assignment made prior to the 
libel, by the owner for the beneflt of creditors. It is contended 
in support of the motion that property in the possession of an 
assignée, under the insolrent act of this state, proTiding for such 
assignments, is in légal custody, and is not liable to be proceeded 
against in admiralty- 

In the late case of The James Roy, 59 Fed. 784, it is held, follow- 
ing repeated adjudications to the same eiïect, that the possession 
of an assignée is not that of the court having the right to supervise 
the conduct of such assignée and to enforce the proTisions of the 
assignment. It is claimed, however, that the Oregon law makes 
the possession of the assignée that of the court in the state, for 
the reason that such law provides that an assignment shall hâve 
the effect to discharge any and ail attachments on which judgments 
shall not hâve been taken at the date of the assignment. The idea 
of the claimant seems to be that, because the assignment dissolves 
a pre-existing attachment, thia opérâtes somehow to invest the as- 
signée with a relation to the court similar to that held by the 
officer levying the attachment, or, at least, that it establishes a 
différent relation in that respect from that ordinarily existing. 
There is no reason for such contention. The possession of the 
assignée, and the power of the state court over him, are not in the 
least différent under this law from what they are in those states 
having no such provision. The voluntary àct of the debtor can- 
not establish a légal custody over his property. The dissolution 
of an attachment by assignment does not establish a custody, but 
discharges one. This law has nothing to do with the power of the 
court over the assigned property, but relates whoUy to the matters 
of préférence between creditors. 

The motion to dismiss is denied. 
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